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SCHEDULE 


•HOWINO  IN  WHAT  VOLUMES   OF  THIS    SERIES  THE  OASES 

REPORTED  IN  THE  SEVERAL  VOLUMES  OF  OFFICIAL 

REPORTS  MAY  BE  FOUND. 


Mat*  nporti  are  In  psientbeses,  and  the  nomben  of  tbls  lenea  In  boM-faeed  flgoiMh 


Alabama.  — (83)  8;  (84)  6;  (85)  7;  (86)  11;  (87)  18;  (88)  16;  (89)  18;  (90^ 

91)  84;  (92)  86;  (93)  80;  (94)  33;  (95)  36;  (96,  97)  88;  (98)  39;  (99) 

48;  (100,  101)  46. 
Abkansas.  —  (48)  8;   (49)  4;  (50)  7;   (51)  14;  (52)  SO;   (53)  88;  (54)  86) 

(55)  89;  (56)  36;  (57)  38;  (58)  41;  (59)  43;  (60)  46. 
Oalipornia.  —  (72)  1;  (73)  8;  (74)  6;  (76)  7;  (76)  9;  (77)  11;  (78,  79)  18;  (80) 

18;  (81)  16;  (82)  16;  (83)  17;  (84)  18;  (85)  SO;  (86)  81;  (87,  88)  88; 

(89)  S3;  (90,  91)  86;  (92,  93)  87;  (94)  88;  (95)  89;  (96)  31;  (97)  33; 

(98)  36;   (99)  37;   (100)  38;   (101)  40;  (102)  41;  (103)  48;  (104)  48; 

(105)  46;  (106)  46. 
OoLOBADO.  —  (10)  8;  (11)  7;  (12)  13;  (13)  16;  (14)  80;  (15)  88;  (16)  86; 

(17)  31;  (18)  36;  (19)  41;  (20)  46. 
CoKNBCTicuT.  — (54)  1;  (55)  3;  (56)  7;  (57)  14;  (58)  18;  (59)  81;  (60)  86; 

(61)  89;  (62)  36;  (63)  38;  (64)  48. 
Dblawaks.  —  (5  Honst.)  1;  (6  Houst.)  SS;  (7  Houst)  40;  (9  Houst.)  48. 
Florida.  —(22)  1;  (23)  11;  (24)  IS;  (25,  26)  83;  (27)  86;  (28)  89;  (29)  80; 

(30)  88;  (31)  34;  (32)  37;  (33)  39;  (34)  43. 
Georgia.  — (76)  8;  (77)  4;  (78)  6;  (79)  11;  (80,  81)  18;  (82)  14;  (83,  84)  80; 

(85)  81;  (86)  88;  (87)  87;  (88)  80;  (89)  38;  (90)  36;  (91,  92,  93)  44; 


8  SCHEDULS. 

KwmroKT.  -{83,  84)  4;  (85)  7;  (86)  9;  (87)  18;  (88)  81;  (89)  85;  (90)  80t 

(91)  84;  (92)  36;  (93)  40;  (94)  48;  (95)  44. 

LouisiAMii (39  La.  Ann.)  4;  (40  La.  Ann.)  8;  (41  La.  Ann.)  17;  (42  La. 

Ann.)  81;  (43  La.  Ann.)  26;  (44  La.  Ann.);  38;  (45  La.  Ann.)  40. 
Mainr.  —  (79)  1;  (80)  6;  (81)  10;  (82)  17;  (83)  23;  (84)  30;  (85)  35;  (86)  41; 

(87)  47. 
MAKTtAND.— (67)  1;  (68)  6;  (69)  9;  (70)  14;  (71)  17;  (72)  80;  (73)  85;  (74) 

28;  (75)  38;  (76)  35;  (77)  39;  (78)  44;  (80)  45;  (79)  47. 
llAasAOHUSB'i-ra.— (145)1;  (146)4;  (147)9;  (148)12;  (149)14;  (160)15;  (161) 

81;  (152)  83;  (153)  85;  (154)  86;  (155)  31;  (156)  38:  (157)  34;  (158)  35; 

(159)  38;  (160)  39;  (161)  48;  (162)  44;  (163)  47. 
Michigan.  — (60,  61)  1;  (62)  4;  (63)  6;  (64,  65)  8;  (66,  67)  11;  (68,  69,  75) 

13;  (70)  14;  (71,  76)  15;  (72,  73,  74)  16;  (77,  78)  18;  (79)  19;  (80)  80; 

(81,  82,  83)  81;  (84)  88;  (85.  86,  87)  84;  (88)  86;  (89)  88;  (90.  91)  30; 

(92)  31;  (93)  38;  (94)  34;  (95.  96)  35;  (97)  37;  (98)  39;  (99)  41;  (100) 
48;  (101)  45;  (102)  47. 

MiNKEsoTA.  —  (36)  1;  (37)  5;  (38)  8;  (39,  40)  18;  (41)  16;  (42)  18;  (43)  19; 

(44)  80;  (45)  88;  (46)  84;  (47)  88;  (48)  31;  (49)  38;  (50)  86;  (51,  52)  38; 

(63)  39;  (64)  40;  (55)  43;  (56)  45;  (67)  47. 
Mississippi.- (65)  7;  (66)  14;  (67)  19;  (68)  84;  (69)  30;  (70)  35;  (71)  48. 
Missouri.— (92)  1;  (93)  3;  (94)  4;  (95)  6;  (96)  9;  (97)  10;  (98)  14;  (99)  17; 

(100)18;  (101)80;  (102)88;  (103)83;  (104,105)84;  (106)87;  (107)88; 

(108,109)38;  (110,111)33;   (112)34;   (113,114)35;   (115)87;   (116, 

117)  38;  (118)  40;  (119.  120)  41;  (121)  48;  (122)  43;  (123)  45;  (124,  125) 

46;  (126)  47. 
Montana.  — (9)  18;  (10)  84;  (11)  88;  (12)  38;  (13)  40;  (14)  43. 
Nebraska.  —  (22)  3;  (23,  24)  8;  (25)  13;  (26)  18;  (27)  80;  (28,  89)  86; 

(30)  87;  (31)  88;  (32,  33)  89;  (34)  33;  (35)  87;  (36)  38;  (37)  40;  (38) 

41;  (39,  40)  48;  (41)  43;  (42,  43)  47. 
Nevada.  —(19)  3;  (20)  19;  (21)  37. 
New  Hampshire.  —  (64)  10;  (62)  13;  (66)  8a 
N>w  Jebsst.  —  (43  N.  J.  Eq.)  3;  (44  N.  J.  Eq.)  6;  (50  N.  J.  L.)  7;  (51 

N.  J.  L.;  45  N.  J.  Eq.)  14;  (46  N.  J.  Eq.;  52  N.  J.  L.)  19;  (47  N.  J. 

Eq.)  84;  (63  N.  J.  L.)  86;  (48  N.  J.  Eq.)  87;  (49  N.  J.  Eq.)  31;  (54 

N.  J.  L.)  33;  (60  N.  J.  Eq.)  35;  (55  N.  J.  L.)  39;  (51  N.  J.  Eq.)  40; 

(66  N.  J.  L.)  44;  (52  N.  J.  Eq.)  46. 
N«w  York.  — (107)  1;  (108)  8;  (109)  4;  (110)  6;  (111)  7;  (112)  8;  (113)  10; 

(114)  11;  (116)  18;  (116. 117)  15;  (118,  119)  16;  (120)  17;  (121)18;  (122) 

19;  (123)  80;  (124,  126)  81;  (126)  88;  (127)  84;  (128,  129)  86;  (130, 

131)  87;  (132.  133)  88;  (134)  30;  (135)  31;  (136)  38;  (137)  38;  (138)  34; 

(139)  86;  (140)  37;  (141)  38;  (142)  40;  (143)  48;  (144)  43;  (146)  45. 
North  Carolina.— (97,98)8;  (99,100)6;  (101)9;  (102)11;  (103)14;  (104) 

17;  (105)  18;  (106)  19;  (107)  88;  (108)  83;  (109)  86;  (110)  88;  (111)  38; 

(112)  34;  (113)  37;  (114)  41;  (115)  44;  (116)  47. 
North  Dakota.  —  (1)  86;  (2)  33;  (3)  44. 
Ohio.  —(45  Ohio  St.)  4;  (46  Ohio  St.)  15;  (47  Ohio  St.)  81;  (48  Ohio  St)  89; 

(49  Ohio  St.)  34;  (50  Ohio  St.)  40;  (61  Ohio  St.)  46. 
Orboom.— (15)  3;   (16)  8;   (17)  11;  (18)  17;  (19)  80;  (20)  83;  (21)  88; 

(22)  89;  (23)  37;  (24)  41;  (25)  48;  (26)  46. 
FnrNSTLVANlA.  —  (116,  116,  117  Fa.  St.)  8;  (118,  119  Pa.  St.)  4;  (120,  121 

Pa.  St)  6;  (122  Pa.  St.)  9;  (123,  124  Pa.  St.)  10;  (125  Pa.  St.)  11;  (128 

Pa.  St.)  18;  (127  Pa.  St.)  14;  (128.  129  Pa.  St.)  16;  (130,  131  Pa.  St)  17| 

(132.  133,  134  Pa.  St)  19;  (135,  136  Pa.  St)  80;  (137,  138  Pa.  St)  81| 


SoHBDtTLB.  9 

(ISO.  140, 141  Fa.  8t)  88;  (U2,  143  Pa.  Si)  84;  (144, 145  Pa.  St.)  S7{ 
(140  Pa.  St.)  88;  (147.  150  Pa.  St.)  80;  (151  Pa.  St)  81;  (148  Pa.  St.) 
88;  (149,  152,  153  Pa.  St.)  84;  (154,  155  Pa.  St.)  85;  (156  Pa.  St)  86 
(157  Pa.  St)  37;  (158  Pa.  St)  88;  (159  Pa.  St.)  89;  (160  Pa.  St)  40 
(161  Pa.  St)  41;  (162  Pa.  St)  42;  (163  Pa.  St)  48;  (164, 165  Pa.  St)  44 
(166  Pa.  St)  45;  (167  Pa.  St)  46;  (168,  169  Pa.  St)  47. 

Bhodk  Island.  — (15)  8;  (16)  87;  (17)  88. 

South  Carolina.  —  (26)  4;  (27,  28,  29)  18;  (30)  14;  (31,  32)  17;  (33)  86; 
(34)  27;  (35)  88;  (36)  81;  (37)  84;  (38)  87;  (39)  89;  (40)  48;  (41)  44; 
(42)  46. 

South  Dakota.  —(1)  86;  (2)  89;  (3)  44;  (4)  46. 

Tbkkesses.— (85)  4;  (86)  6;  (87)  10;  (88)  17;  (89)  84;  (90)  85;  (91)  80; 
(92)  86;  (93)  48;  (94)  46. 

Tbzas.  — (68)  8;  (69;  24  Tex.  App.)  5;  (70;  26,  26  Tex.  App.)  8;  (71)  101 
(27  Tex.  App.)  11;  (72)  18;  (73,  74)  15;  (75)  16;  (76)  18;  (77;  28  Tex, 
App.)  19;  (78)  88;  (79)  88;  (29  Tex.  App.)  85;  (80,  81)  86;  (82)  87; 
(30  Tex.  App.)  88;  (83)  89;  (84)  81;  (85)  84;  (87  Tex.  App.)  47;  (31 
Tex.  Or.  Rep.  86)  87;  (32  Tex.  Cr.  Rep.)  40;  (33  Tex.  Or.  Rep.)  47. 

Vermont.  — (60)  6;  (61)  15;  (62)  88;  (63)  85;  (64)  33;  (65)  86;  (66)  44. 

VmoiNiA.  —  (82)  8;  (83)  6;  (84)  10;  (85)  17;  (86)  19;  (87)  84;  (88)  89;  (89) 
87;  (90)  44. 

Washington.- (I)  88;  (2)  86;  (3)  88;  (4)  81}  (5)  84;  (6)  86;  (7)  88; 
(8)  40;  (9)  48;  (10)  45. 

West  Viboinia.  —  (29)  6;  (30)  8;  (81)  18;  (32;  83)  86;  (34)  86;  (35)  89; 
(36)  88;  (37)  88;  (38,  39)  46. 

Wboonsin.  —(69)  8;  (70,  71)  6;  (72)  7;  (78)  9;  (74,  75)  17;  (76,  77)  80;  (78) 
88;  (79)  84;  (80)  87;  (81)  89j  (82)  88{  (88)  86)  (84)  86)  (^,  86)  89; 
(87)  41;  (88)  48;  (89)  4& 

WTOMnck— (8)8L 
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CASES  REPORTED. 


Vamm.  Bobjbct.  Bsrosr.  Fasb. 

AbbottT.  Doane Contracts 163  Mass.  433 ... .  465 

Anderson  V.  Gill Chech. 79  Md.  312 402 

Appeal  of  Pennsylyania  Co Wilis 168  Pa.  St.  431 .. .  893 

Appeal  of  Sloan Legaeie* 168  Pa.  St.  422...  889 

Atwell  T.  Jenkins Iruane  peraoru 163  Mass.  362. . . .  463 

Augustine,  Ex  parte BaiL 33  Tex.  Cr.  B.  1.     17 

^ASocIattn^*!°.?!!^.^!rA*!!!  {^'^'■'^^^ 87Tex.330 114 

Baker  V.  Seavey Estoppel 163  Mass.  622....  475 

Baltimore  etc.  R.  R.  Co.  r.  8ta.te . Negligence 79  Md.  335 415 

Barker  ▼.  St.  Louis  etc.  B.  B.  Co. Evidence 126  Mo.  143 646 

Bell  V.  American  Protective  heAffne.  Landlord  and  ten'nt.  163  Mass.  658. . . .  481 

Benson  ▼.  Phippa Suretyship 87  Tex.  678 128 

Benton  Harbor  v.  St.  Joseph  etc.  )  jifartdamus 102  Mich.  386 ... .  653 

Ky.  Co S 

Bills  T.  Hibemia  Ini.  Co. Insurance 87Tex.647 121 

Bixler  V.  Kresge Partnership. 169  Pa.  St.  405. . .  920 

Blyhl  ▼.  Waterville Mun.  corporation$..  57  Minn.  115....  596 

Brigga  T.  Hunton Sales 87  Me.   145 318 

Brock  V.  Dwelling  House  Ins.  Co.. Insurance 102  Mich.  583....  562 

Bryant's  Pond  etc.  Mill  Co.  ▼.  Felt.  Corporations. 87  Me.  234 323 

Butler  T.  Fitzgerald Dower 43  Neb.  192 741 

Carrv.  Coke Statutes. 116  N.  C.  223....  801 

Case  V.  Owen Joint  tenaneff 139  Ind.  22 253 

Casey  V.  Maiden Negligence. 163  Mass.  607 473 

Chaffee  y.  Atlas  Lnmber  Co ChatUl  mortgage*. .  43  Neb.  224 753 

Chapman  v.  Brewer. Mechanic's  Ikn. ....  43  Neb.  890 779 

Cheeves  y.  Anders Insuranee. 87  Tex.  287 107 

^*iS°R*!cf  ^'  ^.°'  !'..T".*!!?  f^'"**  """^'  •— ^^*  ^°^  ^ 2" 

Cincinnati  etc.  Ry.  Co.  T.  An-  \Brninent  domain.... mini.  490 285 

derson ) 

Cleghorn  y.  Minnesota  Title  Ins.  )  pj^^ gy  Hi^^  841. .. .  615 

etc.  Co J    ^^ 

Cleveland  ▼.  Bavgor. Mua.  torporatioM..  S7  M*.  258. S26 


12  Cases  Repobtsd. 

NAMB.  SUBJWJt  Repoet.  Pasb. 

Commissioners  r.  Catawba  Lum-  )  jfraf^r* 116  N.  C.  731 ... .  829 

ber  Co. J 

Commonwealth  v.  JIayden Bigamy 163  Mass.  453. . . .  468 

Crookston  Imp.  Co.  v.  Marshall. . .  Deeds. 57  Minn.  333 ... .  612 

Davis  V  Crookston  Water  Works  )  Mechanie'a  lien.....  57  Minn.  402.. . .  622 

etc.  Uo ) 

Davison  V.  Sherburne Partnership 57  Minn.  355...  618 

Dennis  V.  Jackson Neg.  instruments .. .  57  Minn.  286. .. .  603 

Diehl  V.  Rodgers Pardons 169  Pa.  St.  316...  908 

Distilling  eta  Co.  v.  People Corjxyrations 156  111.  448 200 

Ditch  V.  Western  Nat.  Bank Checks 79  Md.  192 375 

Dorsey  Machine  Co.  v.  McCaffrey.  Corporations 139  Ind.  545 290 

Dover  Stamping  Co.  y.  Fellows . . .  Patents 163  Mass.  191 ... .  448 

Ea^st  Texas  etc.  Ins.  Co.  v.  Kemp-  )  i^^^^^nce 87  Tex.  229 99 

Emery  V.  Burbank Conflict qf  laws 163  Mass.  326....  456 

Ex  parte  Augustine Bail 33  Tex.  Cr.  R.  1.     17 

First  Nat.  Bank  v.  Lindenstruth. .  C7Aa««/  mortgages  . .  79  Md.  136 366 

First  Nat.  Bank  V.  Sloman JudgmenU 42  Neb.  350 707 

Fitch  V.  Seymour  Water  Co. Mun.  corporations . .  1 39  Ind.  214 258 

Freeman  v.  Mc  Aninch Res  judicata. 87  Tex.  132 79 

Garrison  V.  HilU Devise 79  Md.  75 363 

^at^^Rin^k '^"^'"^ '**'■  '*^'"°'  ^*  }^«"*» ^2^  ^"-  ®2 ^^ 

Georgia  R.  R.  etc.  Co.  r.  Wood... Railroads 94  Ga.  124 146 

'^XrtSTrtiL'co'^;f'^»''-*~ "^  «'■  *» ''' 

Gettysburg  Nat  Bank  v.  Chisolm.  A^;^.  iniarumenU. . .  169  Pa.  St  564. . .  929 
Glass  T.  Zutavern Husband  and  uri/e. .  43  Neb.  334. ....  763 

Grand  Rapids  Ice  etc.  Co.  v.  South  )  ^  ^      102  Mich.  227. ...  616 

&  Grand  Rapids  Ice  etc.  Co. . .  ) 

Green  V.  Hall Appeal 43  Neb.  275  . . . .  761 

Greene  v.  Greene Husband  andtoi/e. .  42  Neb.  634. ....  724 

Grimes  ▼.  Eddy Interstate  eommerce.126  Mo.  168 653 

Gnignonv.  Union  Trust  Co. Trusts 156111.  135 186 

Gulf  etc.  Ry.  Co.  r.  Pendry NegUgenee 87  Tex.  553 125 

Haley  V.  State Interstate  commerce.  42  Neb.  556  . . . .  718 

Hall  V.Green  Marr'ge  and  divorce.  87  Me.  122 311 

Hallv.  Perry Wills 87  Me.  569 .S52 

Hanselman  V.  Dovel Witnesses 102  Mich.  505 557 

Harkey  ▼.  State Disorderly  houses. . .  33Tex.Cr.R.100.  19 

Hickokv.Still Tru^ 168  Pa.  St  155...  880 

Hilerv.  People Bigamy 156111.  511 221 

Hill  T.  Crocker Shipping 87  Me.  208 321 

Hodgkinson  t.  Hodgkinson. Husband  and  v)\fe..  43  Neb.  269 759 

Hoguev.  Corbit Process. 156  111.  540 232 

Home  etc.  Ins.  Co.  r.  Bean Insurance 42  Neb.  537. . . . .  711 

Hoock  T.  Bowman., Vendor  and  pwch'r.  42  Neb.  80 691 

Harst  ▼.  Warner Quarantine  reguCns.lQI2  lUxch,  238>....  52S 


Cases  Reported.  13 

Kavb.  Scbjkct.  SBPOBT.  PlSK. 

Illinois  Steel  Co.  ▼.  O'DonnelL  . . .  Gorporationa. 166  III.  624 245 

In  re  Van  Soiever Extradition. 42  Neb.  772 730 

Jackson  T.  State Witnesaa 33  Tex.  Cr.  R.  281     30 

Johnson  v.  Hardy Ejectment 43  Neb.  368 765 

Johnson-Brinkman    Commission  f^,^        ^ 126  Mo.  344 675 
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Ex  PARTE  Augustine. 

[83  Texas  Criminal  Reports,  1.] 
Rb8  Judicata. — It  Bail  is  Granted  after  indictment  found,  the  accused 
cannot  be  rearrested  for  the  same  offense  on  a  new  indictment  and  bail 
refused.     The  right  to  bail  is  res  judicata. 

Kleberg  &  Crain,  and  Glass  &  Burgess,  for  the  appellant. 
R.  L.  Henryj  assistant  attorney  general,  for  the  respondent. 

"  Davidson,  J.  The  appellant,  having  been  denied  bail, 
prosecutes  his  appeal.  The  questions  presented  are  legal, 
arising  upon  an  agreed  statement  of  facts,  substantially  as 
follows,  to  wit:  On  the  21st  of  December,  1876,  the  grand 
jury  of  De  Witt  county  preferred  an  indictment  against  ap- 
pellant and  others,  charging  them  with  the  murder  of  Philip 
Brassell;  that  on  the  29th  of  the  same  month  the  cause  was, 
on  change  of  venue,  transferred  to  Bexar  county;  that  on 
account  of  sickness,  rendering  it  dangerous  to  longer  confine 
appellant,  he  was  admitted  to  bail  in  the  sura  of  ten  thousand 
dollars,  and  this  occurred  in  December,  1882.  The  following 
January,  the  state,  after  exhausting  diligence,  could  not 
secure  the  attendance  of  the  witnesses  for  the  prosecution, 
and,  being  unable  to  longer  continue  the  case,  dismissed  it 
as  to  relator.  On  the  thirty-first  day  of  December,  1891,  the 
grand  jury  of  De  Witt  county  reindicted  the  relator  for  the 
same  murder,  and  the  venue  was  changed  to  Gonzales  county, 
where  it  was  again  continued  by  the  state,  on  June  25,  1893. 

It  was  admitted,  and  shown  to  be  true,  that  the  offense 
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charged  in  the  indictment  found  in  1876  was  identical  with 
that  set  forth  in  the  bill  preferred  in  1891. 

We  deem  it  unnecessary  to  discuss  more  than  one  of  the 
legal  questions  presented  for  decision,  to  wit:  When  a  person 
charged  with  a  capital  offense  has  once  been  admitted  to  bail, 
after  indictment  found,  he  shall  not  be  subject  to  be  again 
placed  in  custody  on  a  new  indictment,  without  bail,  for  the 
same  oflFense,  except  on  surrender  by  his  sureties,  whether 
the  bail  be  granted  on  the  facts  or  on  account  of  ill-health. 
In  other  words,  when  bail  is  once  granted,  after  indictment 
found,  it  is  beyond  the  power  of  the  state  to  rearrest  for  that 
offense  on  a  new  indictment  and  refuse  bail,  the  right  to  bail 
being  res  adjudicata.  This  ®  proposition  is  fully  sustained 
by  the  authorities,  were  it  necessary  to  look  beyond  our  own 
statutes:  Wells'  Res  Adjudicata  and  Stare  Decisis,  sec.  421; 
Church  on  Habeas  Corpus,  386;  Ex  parte  Jilz,  64  Mo.  205; 
27  Am.  Rep,  218.  Looking  to  our  own  legislation  we  find 
that  article  187  of  the  Code  of  Criminal  Procedure  provides: 
"Where  a  person  once  discharged,  or  admitted  to  bail,  is 
afterward  indicted  for  the  same  offense  for  which  he  has  been 
once  arrested,  he  may  be  committed  on  the  indictment,  but 
he  shall  be  again  entitled  to  the  writ  of  habeas  corpus,  and 
may,  notwithstanding  the  indictment,  be  admitted  to  bail,  if 
the  facts  of  the  case  render  it  proper;  but,  in  cases  where,  after 
indictment  found,  the  cause  of  defendant  has  been  investi- 
gated on  habeas  corpus,  and  an  order  made  either  remanding 
him  to  custody  or  admitting  him  to  bail,  he  shall  neither  be 
subject  to  be  again  placed  in  custody,  unless  when  surren- 
dered by  his  bail  or  when  the  trial  of  his  cause  commences 
before  a  petit  jury,  nor  shall  he  again  be  entitled  to  the  writ 
of  habeas  corpus,  except  in  special  cases  mentioned  in  arti- 
cles 155  and  189." 

Article  155  has  reference  to  cases  where  the  health  of  the 
accused  is  of  such  a  nature  as  to  endanger  his  life  by  further 
confinement. 

Article  189  applies  to  cases  where,  subsequent  to  the  first 
application,  important  testimony  has  been  obtained  which 
was  not  within  the  power  of  the  applicant  to  produce  at  the 
former  hearing. 

These  provisions  are  enacted  for  the  benefit  of  the  accused, 
and  can  only  be  invoked  in  his  behalf.  The  state  is  not  enti- 
tled to  a  new  trial,  and  is  debarred  the  right  of  appeal  by  the 
constitution  of  this  state,  and  there  is  no  way  by  which  the 
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state  can  vacate  a  judgment,  and  retry  the  accused  of  its  own 
right. 

A  judgment  granting  bail  is  final  as  to  the  state,  and  even 
to  the  accused,  unless  he  should  seek  to  reduce  the  amount 
of  bail  granted  by  appeal  or  otherwise.  Whether  the  inves- 
tigation, after  indictment  found,  mentioned  in  article  187, 
related  to  the  facts,  or  when  bail  is  granted  on  account  of  ill- 
health,  we  think  is  not  material,  because  in  neither  event  can 
the  state  cause  the  rearrest  and  second  incarceration  of  the 
accused  for  the  same  offense.  We  deem  it  unnecessary  to 
discuss  this  question  at  length. 

The  judgment  is  reversed,  and  the  relator  granted  bail  in 
the  sum  of  ten  thousand  dollars.  The  sheriff  of  Gonzales 
county  is  directed  to  take  his  bond  for  that  amount  in  the 
terms  of  the  law  governing  such  cases. 

Judges  all  present  and  concurring. 


Habeas  Corpus — Bail — Rbs  Judicata. — The  discharge  of  a  person  upon 
habeas  corpus  conclusively  determines  that  he  was  not  liable  to  be  held  ia 
custody  upon  the  state  of  facts  then  existing.  And  it  is  provided  by  the 
Texas  Code  of  Criminal  Procedure,  articles  186,  187,  found  in  Williams' 
Texas  Criminal  Statutes,  sections  1670,  1671,  that  where  a  person  once  dis« 
charged  or  admitted  to  bail  is  afterward  indicted  for  the  same  offense  for 
which  he  has  been  once  arrested,  he  may  be  committed  on  the  indictment, 
but  shall  again  be  entitled  to  the  writ  of  habeas  corpus,  and  may,  notwith< 
standing  the  indictment,  be  admitted  to  bail,  if  the  facts  of  the  case  render 
it  proper:  Church  ou  Habeas  Corpus,  2d  ed.,  sec  386  a. 


Harkey  v.  State. 

[33  Texas  Cbihinal  Refobts,  100.] 
DisoRDBRiiT  House. — A  House  may  be  Proven  to  be  disorderly  by  evl" 

dence  of  its  general  reputation  or  of  the  general  reputation  of  its  ocon- 

pants. 
Disorderly  House  —  Evidence  of  Reputation — Cross-examination.— 

After  a  witness  has  testified  that  the  general  reputation  of  a  house  is 

that  it  is  disorderly,  he  may  be  asked  on  cross-examination  "if  he 

knows  what  a  disorderly  house  is." 
Instructions  upon  the  Weight  of  Evidence  are  erroneous. 

***•  SiMKiNS,  J.  Appellant  was  convicted  of  keeping  a 
disorderly  house,  and  his  punishment  assessed  at  two  hun- 
dred dollars,  from  which  he  appeals. 

1.  The  witness,  Kirkpatrick,  having  testified  that  he  "  was 
acquainted  with  the  general  reputation  of  appellant's  place 
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as  a  disorderly  house,"  was  asked  by  defendant  if  he  knew 
what  a  disorderly  house  was;  but  the  question  was  excluded 
by  the  court  on  the  ground  that  the  witness  was  illiterate, 
and  that  lawyers  must  not  put  the  dictionary  to  the  witness. 
We  think  the  question  was  a  proper  one.  There  is  no  question 
that  a  house  may  be  proven  to  be  disorderly  by  general  repu- 
tation of  its  being  kept  for  purposes  of  prostitution:  Allen  v. 
State,  15  Tex.  Crim.  App.  322;  Stone  v.  State,  22  Tex.  Grim. 
App.  190;  and  it  may  also  be  shown  by  general  reputation  of 
the  character  of  the  women  residing  at  or  frequenting  the 
house:  Sylvester  v.  State,  42  Tex.  496;  Allen  v.  State,  15  Tex. 
Crim.  App.  322;  Downs  v.  State  (Tex.  Crim.  App.,  Oct.  7, 
1893),  23  S.  W.  Rep.  684.  But  where  the  witness  simply 
testifies  to  its  reputation  of  being  disorderly,  it  does  not  pre- 
clude a  cross-examination  to  ascertain  if  witness  knew  what 
he  was  testifying  about. 

2,  In  charging  the  jury,  the  court,  over  appellant's  objec- 
tion, read  to  them  the  article  of  the  Penal  Code  relating  to  the 
keeping  of  a  disorderly  house  and  the  punishment  therefor, 
and  then  verbally  instructed  the  jury  as  follows:  **  Gentle- 
men, if  you  believe  from  the  *®*  evidence,  beyond  a  reason- 
able doubt,  that  the  defendant  owned  that  house,  rented  that 
house,  or  leased  that  house,  you  will  find  the  defendant  guilty, 
and  assess  his  fine  at  just  two  hundred  dollars."  The  charge 
was  given  over  the  objection  of  appellant,  and  the  exception 
duly  reserved  in  a  bill  of  exceptions  approved  without  com- 
ment. The  objections  are  well  taken.  The  court  has  no 
right  to  verbally  instruct  the  jury  not  only  without  consent 
of  appellant,  but  over  his  objection:  Code  Crim.  Proc,  art. 
682;  Willson's  Criminal  Statutes,  sec.  2359;  and,  in  the  sec- 
ond place,  the  court  in  eifect  instructed  the  jury  that  the 
evidence  was  amply  sufficient  to  show  that  the  house  was 
disorderly.  The  only  question  they  had  to  decide  was  the 
connection  appellant  had  therewith.  The  charge  was  clearly 
on  the  weight  of  evidence. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judges  all  present  and  concurring. 


Disorderly  House. — The  character  of  a  house,  as  being  one  of  ill-fame, 
cannot  be  shown  by  general  reputation,  but  must  be  proved  by  particular 
facts:  Kenyan  v.  People,  26  N.  Y.  203;  84  Am.  Dec.  177;  Benson  v.  State,  62 
Md.  231;  50  Am.  Rep.  204,  and  extended  note;  Handy  v.  State,  63  Miss. 
207;  56  Am.  Rep.  803.     Evidence  of  general  bad  character  for  chastity  of 
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females  who  frequent  a  house  is  competent  to  show  that  the  house  is  of  bad 
repute  on  an  indictment  for  keeping  a  house  of  ill-fame:  Commonwealth  v, 
Gannett,  1  Allen,  7;  79  Am.  Dec.  693,  and  note;  note  to  Beard  v.  Stale,  17 
Am.  St.  Rep.  541. 

Appeals  in  Criminal  Cases. — Instructions  as  to  thb  Weight  of  Evi- 
dence are  erroneous:  Garner  v.  State,  28  Fla.  113;  29  Am.  St.  Rep.  232, 
and  note;  Stockman  v.  State,  24  Tex.  App.  387;  5  Am.  St.  Rep.  894;  Wesley 
V.  State,  37  Miss.  327;  75  Am.  Dec.  62. 


Williams  v.  State. 

[33  Texas  Criminal  Reports,  128.] 

AccoMFLiOBS — Question  for  Jury. — If  criminal  connection  with  an  un- 
lawful act  is  an  admitted  fact,  the  court  may  charge  that  the  party  so 
connected  is  an  accomplice,  and  should  be  corroborated.  If  there  is  any 
question  about  it,  it  should  be  left  to  the  jury  to  say  whether  he  is  an 
accomplice. 

Jury  Trial — Evidence  Out  of  Court. — The  fact  that  the  jury,  after  the 
evidence  in  a  criminal  case  is  submitted  and  before  a  verdict  is  rendered, 
read  a  complete  and  accurate  newspaper  account  of  the  evidence,  not 
manifesting  any  prejudice  nor  bias,  nor  indicating  the  drift  of  public 
opinion  as  to  the  guilt  or  innocence  of  the  accused,  is  not  prejudicial  to 
him,  and  though  not  properly  before  the  jury,  is  not  such  additional 
evidence  as  to  vitiate  the  verdict. 

Jury  Trial — NEWSPAPKii  llKi'uitT  of  Evidence. — The  fact  that  a  com- 
plete and  accurate  newspaper  account  of  the  evidence  in  a  criminal 
case  contains  a  headline  stating  that  "defendant  was  not  placed  on  the 
stand,"  and  is  read  by  the  jury  before  a  verdict  is  rendered,  does  not 
vitiate  such  verdict. 

Jury  Trial— Consideration  of  Improper  Evidence. — If  evidence  offered 
by  the  state  to  prove  that  the  accused,  shortly  after  his  arrest,  at- 
tetnpted  to  commit  suicide,  is  promptly  excluded  by  the  court  under 
instructions  to  the  jury  that  it  must  disregard  the  matter,  the  fact  that 
it  is  again  referred  to  and  stated  to  be  true  after  the  jury  has  retired 
and  before  verdict  does  not  vitiate  such  verdict,  if  the  jurors  all  agree 
not  to  consider  the  matter  and  state  under  oath  that  they  were  not  influ- 
enced thereby. 

Jury  Trial. — Conflict  of  Evidsnck  in  a  criminal  case  it  peculiarly  • 
question  to  be  settled  by  the  jury. 

M.  M.  Brooks,  for  the  appellant. 

R.  L.  Henry,  assistant  attorney  general,  for  the  respondent. 

***  SiMKiNS,  J.  Appellant  was  convicted  of  murder  in 
the  first  degree,  and  his  punishment  assessed  at  imprison- 
ment for  life. 

1.  Appellant  contends  that  the  court  erred  in  refusing  to 
charge  that  Mrs.  Lona  Humphreys  was  an  accomplice  to  the 
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murder  of  her  husband.  The  evidence  shows  that  no  one 
was  present  at  the  murder  of  her  husband  but  appellant  and 
Mrs.  Humphreys;  that  after  the  *'*  homicide  Mrs.  Hum- 
phreys went  one-half  mile  to  her  brother's  house  and  told 
him  that  two  strange  men  had  come  into  the  house  and 
killed  him  with  the  axe.  Mrs.  Humphreys  said  she  made 
this  statement  because  she  was  afraid  of  appellant,  and  be- 
lieved that  he  was  close  by  to  hear  what  she  said;  that  he 
told  her  what  to  say,  and  she  feared  to  make  any  other  state- 
ment until  she  could  get  to  the  officers  of  the  law.  If  the 
criminal  connection  with  the  unlawful  act  is  an  admitted 
fact,  the  court  may  charge  that  the  party  so  connected  is  an 
accomplice,  and  should  be  corroborated.  If,  however,  there 
is  any  question  about  it,  then  it  should  be  left  to  the  jury  to 
say  whether  the  witness  is  an  accomplice.  In  Zollicoffer  v. 
State,  16  Tex.  Grim.  App.  317,  where  it  was  contended  that 
the  court  should  have  directly  charged  the  jury  that  the  wit- 
ness Green  was  an  accomplice,  the  evidence  being  so  conclu- 
sive of  that  fact,  that  court  says:  "  Whilst  it  would  not,  under 
some  facts,  be  improper  for  the  court  in  its  charge  to  assume 
and  instruct  the  jury  that  the  witness  is  an  accomplice,  still 
we  do  not  think  it  is  error  to  submit  the  question  to  the  jury  ": 
White  V.  State,  30  Tex.  Grim.  App.  652,  657;  Freeman  v. 
State,  11  Tex.  Grim.  App.  92;  40  Am.  Rep.  787;  Elizando 
V.  State,  31  Tex.  Grim.  Rep.  237.  The  charge  fully  instructed 
the  jury  on  this  question,  and  the  court  did  not  err  in  refus- 
ing the  requested  charges. 

2.  Appellant  further  contends  that  the  court  below  erred 
in  not  granting  a  new  trial  upon  the  ground  that  the  jury 
read  the  daily  newspapers,  which  contained  incorrect  accounts 
of  the  testimony  adduced  on  the  trial.  This  ground  of  the 
motion  was  sustained  by  the  affidavit  of  John  Baker,  one  of 
the  jurors,  who  states  that  he  saw  two  of  the  jurors  reading 
the  page  of  the  Daily  Greenville  Herald  containing  a  synopsis 
of  the  evidence  adduced  on  the  trial.  This  was  after  the  evi- 
dence had  gone  to  the  jury,  and  before  they  had  rendered  a 
verdict.  The  evidence  as  reported  in  the  newspaper  is  copied 
in  the  transcript,  and,  after  a  careful  comparison  with  the 
agreed  testimony,  we  are  unable  to  appreciate  the  objection 
that  the  newspaper  report  of  the  evidence  was  incomplete  or 
inaccurate,  nor  has  counsel  in  his  brief  pointed  out  any  inac- 
curacy. So  far  as  we  are  able  to  gather  from  the  transcript, 
there  is  nothing  in  the  report  nor  in  the  paper  itself  which 
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in  the  slightest  degree  indicated  the  drift  of  public  opinion  as 
to  appellant's  guilt  or  innocence,  nor  is  any  prejudice  or  bias 
for  or  against  appellant  shown  in  any  comment  therein,  and 
it  contained  no  fact  that  was  not  introduced  in  the  evidence 
on  the  trial.  While  it  is  true  that  where  a  newspaper  con- 
tains prejudicial  reports  of  the  trial,  or  comments  on  the  case 
or  the  persons  or  character  of  those  connected  therewith 
(  Walker  v.  State,  37  Tex.  366,  389),  or  where  it  contains  matter 
calculated  to  influence  the  verdict  {People  v.  Murray,  85  Cal. 
350),  the  verdict  should  be  set  aside;  yet  when  there  is  noth- 
ing in  the  newspaper  statement  of  the  evidence  calculated  in 
any  *'*  way  to  affect  the  rights  of  defendant,  while  it  is  not 
proper  to  admit  it  to  the  jury,  still  it  should  not  vitiate  the 
verdict:  United  States  v.  Reid,  12  How.  366;  State  v.  Cucuel, 
31  N.  J.  L.  263;  12  Am.  &  Eng.  Ency.  of  Law,  373.  It  is  not 
receiving  additional  evidence:  Pen.  Code,  art.  777;  Willson's 
Criminal  Statutes,  sec.  2545.  Nor  does  the  fact  that  one  of 
the  headlines  of  the  report  states  that  "defendant  was  not 
placed  on  the  stand  "  render  the  reading  of  the  report  by  the 
two  jurors  fatal  to  the  verdict.  It  merely  stated  a  fact  already 
known  to  the  jury.  The  inhibition  upon  counsel  in  the  case 
alluding  to  defendant's  failure  to  testify  is  statutory  (Acts 
2l8t  Leg.  37),  and  it  is  for  that  reason  we  reverse  cases  where 
the  statute  is  violated,  even  though  the  error  was  harmless. 

3.  Appellant  further  complains  that  the  jury  were  probably 
influenced  by  the  fact  that  appellant  after  his  arrest  attempted 
to  commit  suicide  by  cutting  his  throat,  and  that  the  matter 
was  referred  to  in  the  jury-room.  The  record  shows  that  the 
state  offered  to  prove  this  fact,  but  it  was  promptly  excluded 
by  the  court,  who  instructed  the  jury  to  disregard  the  matter; 
that  after  the  jury  retired  the  matter  was  again  referred  to 
and  stated  to  be  true,  when  the  foreman  warned  the  jury  that 
they  must  not  consider  the  matter,  as  it  was  not  introduced 
in  testimony,  and  all  the  jury  agreed  that  it  should  not  be 
considered.  We  think  that  the  record  fails  to  show  that  the 
jury  were  influenced  by  the  statement.  On  the  contrary,  the 
aflSdavit  of  a  juror  who  stated  the  facts  further  states  he  did 
not  believe  the  jury  were  influenced  thereby,  and  this  is  cor- 
roborated by  the  afiidavit  of  the  foreman. 

4.  The  evidence  in  the  case  was  peculiarly  a  question  for 
the  jury.  If  Mrs.  Humphrej'S,  the  principal  witness  for  the 
state,  is  to  be  believed,  appellant  was  guilty  of  a  fearful  mur- 
der.    If  the  witnesses  for  the  defense  are  to  be  believed* 
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appellant  was  at  the  time  of  the  murder  lying  ill  at  his  broth- 
er's house,  one  and  a  half  miles  away,  and  is  innocent,  and 
Mrs.  Humphreys  herself  is  the  guilty  party.  The  motive  for 
killing  Humphreys  was  very  strong  on  the  part  of  appellant. 
Humphreys  had  abandoned  his  wife  some  three  years  before, 
and  appellant  shortly  after  went  to  live  with  her  and  carried 
on  the  farm.  A  suit  for  divorce  was  pending,  brought  by 
Mrs.  Humphreys  against  her  absent  husband,  and  she  prom- 
ised to  marry  appellant.  Suddenly  Humphreys  made  his 
appearance  and  begged  to  be  taken  back.  After  two  months' 
probation  she  agreed  to  take  him  back.  This  determination, 
as  disclosed  by  the  record,  seems  to  have  much  affected  appel- 
lant. He  spoke  of  selling  out  and  leaving  the  country,  saying 
he  was  now  foot-loose  and  out  »f  a  job,  and  the  night  before  the 
homicide  spoke  so  bitterly  of  the  deceased,  and  seemed  so 
restless,  that  a  witness  at  whose  house  he  was  begged  him  not 
to  have  a  difficulty  with  deceased.  But  he  insisted  on  return- 
ing ^^''  "home"  (to  Mrs.  Humphreys')  that  night.  On 
Friday  evening  he  left  Mrs.  Humphreys'  to  go  to  his  brother's, 
who  lived  one  and  a  half  miles  off,  and  returned  at  11  o'clock 
and  called  to  her  to  open  the  door,  which  she  did.  He  said 
he  wanted  to  get  his  coat  and  vest,  which  he  had  left  there, 
and  requested  her  to  light  a  lamp.  As  she  did  so  she  heard 
a  noise  and  saw  appellant  strike  her  husband  in  the  head 
with  an  axe.  The  other  corroborating  facts  are  not  many. 
The  tracks  along  the  road,  which  are  identified  as  appellant's, 
show  that  he  had  recently  gone  twice  in  the  direction  of  his 
brother's  house,  which  corroborated  Mrs.  Humphreys'  evi- 
dence that  he  went  to  his  brother's  house  the  evening  before 
and  returned  at  midnight  to  commit  the  homicide,  and  then 
went  back  to  his  brother's,  where  he  was  arrested  next  morn- 
ing. The  spots  of  blood  found  on  appellant  are  explained  by 
his  family  as  being  caused  by  nose-bleeding;  but  if  disbelieved 
on  the  question  of  alibi,  their  explanation  was  also  probably 
rejected  by  the  jury.  As  stated,  this  was  peculiarly  a  question 
to  be  settled  by  the  jury.  They  rejected  the  appellant's  de- 
fense of  alibi,  and  the  evidence  sustains  the  verdict. 
The  judgment  is  affirmed. 

Judges  all  present  and  concurring. 

ON   MOTION   FOB    BEHEARINQ. 

SiMKiNS,  J.     We  have  carefully  examined  the  motion  for  a 
rehearing  in  the  light  of  the  brief  and  oral  argument  of  able 
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counsel  representing  appellant,  but  can  see  no  sufficient  rea- 
son for  changing  the  conclusions  heretofore  reached  in  the 
case.  We  desire,  however,  to  modify  the  statement  in  the 
opinion  that  the  state  offered  to  prove  that  the  defendant 
attempted  suicide.  It  seems  that  the  state  only  offered  to 
prove  that  a  knife  was  given  to  defendant,  but  the  court 
promptly  excluded  the  testimony,  and  thereby  prevented  any 
further  investigation  in  that  line.  But  this  was  immaterial. 
The  question  to  be  considered  was  whether  the  discussion  in 
the  jury-room  of  the  attempted  suicide  operated  injuriously 
to  appellant's  rights,  and,  for  the  reasons  stated  in  the  opin- 
ion, we  held  not. 

The  motion  is  overruled. 

Judges  all  present  and  concurring. 

Accomplices — Question  for  Jvry. — Whether  a  witness  is  an  accom- 
plice is  a  question  of  fact  for  the  jury:  People  v.  Kraker,  72Cal.  459;  1  Am. 
St.  Rep.  65, 

New  Tkial — Rbadinq  Newspaper  Reports  of  Trial  by  Jury, — A 
jury  is  guilty  of  misconducfc,  for  vv>.ich  a  new  trial  must  be  granted,  in  read- 
ing from  a  newspaper  an  article  purporting  to  be  a  report  of  the  evidence 
given  at  the  trial,  which  report  also  contained  evidence  which  the  court  had 
rejected  as  inadmissible,  together  with  an  intimation  that  two  of  the  jurors 
had  been  corrupted:  People  v.  Stokes,  103  Cal,  193;  42  Am.  St.  Rep  102. 
Reading  by  the  jury  of  a  newspaper  article  containing  remarks  prejudicial 
to  the  defendant  is  ground  for  a  new  trial:  Cartvoright  v.  State,  71  Miss.  82. 
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Witness— DoTT  or  Prosecution  to  Proditce. — In  a  criminal  case  the 
prosecution  is  not  required  to  place  every  eye-witness  on  the  stand. 

Homicide  in  Defense  of  Another  —  Manslaughter. — If  the  accused, 
seeing  the  origin  of  a  difficulty  between  others,  and  knowing  that  one 
of  them  is  in  no  danger,  but  that  the  interference  with  the  latter  by  the 
deceased  and  his  son  is  to  prevent  him  from  injuring  the  party  with 
whom  he  is  having  the  trouble,  and  the  accused,  with  a  sedate  and  de- 
liberate mind,  then  forms  a  plan  to  kill,  and  does  kill,  the  deceased,  he 
is  guilty  of  murder  in  the  first  degree,  and  not  manslaughter. 

Trial — Continuance. — A  motion  for  a  continuance  of  the  trial  to  obtain 
absent  witnesses  is  properly  overruled  upon  a  showing  that  they  were 
not  present  at  the  time  of  the  occurrence  in  question,  or  that  their  pro- 
posed evidence  is  not  probably  true,  or  that  it  is  too  generally  stated, 
or  stated  in  mere  conclusions. 

H.  L.  Davis,  for  the  appellant. 

R.  L.  Henry,  assistant  attorney  general,  for  the  respondent. 
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***  Davidson,  J.  The  conviction  in  this  case  was  of  mur- 
der in  the  first  degree,  and  the  punishment  assessed  was 
death. 

Ferma  Lerma,  Manueal  Aguirre,  and  Clem  King,  having 
been  summoned  as  witnesses  by  the  state,  were  present  at 
the  trial.  The  defendant  moved  the  court  to  require  the 
prosecution  to  place  them  on  the  stand  and  elicit  their  testi- 
mony. This  was  refused,  and  an  exception  reserved.  The 
state's  case  was  made  out  by  the  testimony  of  eye-witnesses, 
and  it  is  therefore  unnecessary  to  discuss  the  rule  laid  down 
in  Thompson  v.  State,  30  Tex.  Crim.  App.  325,  relied  on  by 
defendant.  That  case  is  authority  to  the  extent  that  it  holds 
the  state  should  prove  the  guilt  of  the  accused  by  positive 
rather  than  by  circumstantial  evidence.  It  in  no  sense  sus- 
tains the  position  of  appellant  that  all  eye-witnesses  to  a 
homicide  are  required  to  be  placed  on  the  stand  and  exam- 
ined by  the  state.  In  fact,  we  do  not  understand  that  such 
a  rule  of  practice  has  ever  obtained  in  this  state,  nor  that  it 
would  be  a  correct  one  under  our  procedure.  In  the  case  of 
Wheetis  v.  State,  23  Tex.  Crim.  App.  238,  it  was  said,  Judge 
Hurt  delivering  the  opinion  of  the  court:  "  It  seems  from  the 
brief  of  the  counsel  that  Hunnicutt  v.  State,  20  Tex.  Crim. 
App.  632,  is  so  construed  as  to  require  the  state  to  introduce 
all  the  testimony  of  witnesses  to  the  transaction  in  all 
cases.  My  brethren  do  not,  nor  did  they  in  that  case,  intend 
to  convey  any  such  idea.  It  is  expressly  stated  in  that  case, 
and  in  Phillips  v.  State,  22  Tex.  Crim.  App.  139,  that  this 
matter  is  in  the  sound  discretion  of  the  court.  That  there 
may  be  cases  in  which  the  rule  would  not  apply  is  clearly 
stated.  We  advise  counsel  to  re-read  the  Hunnicutt  case,  and 
it  will  be  seen  that  no  general  rule  is  attempted  to  be  stated." 
In  Gibson  v.  State,  23  Tex.  Crim,  App.  423,  the  same  court 
again  announced  the  same  doctrine  in  the  following  language: 
*'  Neither  Hunnicutt  v.  State,  20  Tex.  Crim.  App.  632,  nor 
Phillips  V.  State,  22  Tex.  Crim.  App.  139,  contains  the  doc- 
trine that  in  all  cases  and  under  all  circumstances  must  the 
state  place  upon  the  stand  each  and  every  eye-witness  to  the 
transaction."  This  doctrine  has  again  been  fully  reaffirmed 
by  this  **'  court  in  Mayes  v.  State,  33  Tex.  Crim.  App.  33, 
and  in  Jackson  v.  State,  33  Tex.  Crim.  Rep.  281. 

At  an  early  date,  at  common  law,  the  rule  of  practice  was 
as  contended  for  by  appellant.  This  grew  out  of  the  fact 
that  under  that  system  the  accused  had  no  right  to  compul- 
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■ory  process  in  capital  cases,  and  because  "the  prisoner  was 
not  even  permitted  to  call  witnesses,  though  present,  but  the 
jury  were  to  decide  on  his  guilt  or  innocence,  according  to 
their  judgment,  upon  the  evidence  offered  in  support  of  the 
prosecution":  1  Chitty's  Criminal  Law,  624,  625.  And  while 
later  on  the  practice  of  rejecting  evidence  for  the  accused  was 
abolished,  yet  the  witnesses  on  his  behalf  *'  were  merely  exam- 
ined without  any  particular  obligation,  and  therefore  obtaitied 
but  little  credit  with  the  jury."  By  reason  of  the  fact  that 
they  were  not  sworn,  they  did  not,  and  could  not,  obtain  the 
same  decree  of  credit  as  those  introduced  in  support  of  the 
prosecution.  This  unjust  custom  rested  upon  practice,  and 
not  upon  law.  It  certainly  could  not  be  held  to  be  just  and 
reasonable,  and  was  entirely  done  away  with  by  an  act  of 
parliament.  It  then  became  the  settled  law  of  England  that 
no  witness  could  be  examined  in  any  criminal  proceeding 
except  upon  oath.  "And  this  rule  is  so  universal  in  its  oper- 
ation that  a  peer  cannot  be  examined  upon  his  honor,  but 
must  take  the  same  oath  with  any  other  individual."  The 
reason  for  the  rule  having  ceased,  it  was  but  a  natural  and 
reasonable  sequence  that  the  rule  itself  should  pass  away. 
Whether  it  did  or  not,  or  whatever  may  be  the  common-law 
rule,  we  do  not  think  it  ever  applied  in  this  state,  for  with  us 
the  defendant  is  and  always  has  been  entitled  to  compulsory 
process  for  his  witnesses,  and  can  take  the  depositions  of  wit- 
nesses residing  in  other  jurisdictions — a  right  denied  the  state. 
These  witnesses  are  required  to  give  their  testimony  under 
oath,  and,  in  so  far  as  the  law  can  do  so,  are  placed  upon  the 
same  plane  with  the  witnesses  for  the  prosecution.  In  the 
trial  the  accused  has  at  least  equal  rights  with  the  govern- 
ment in  regard  to  the  introduction  of  testimony,  and  the  state 
must  make  out  its  case  beyond  a  reasonable  doubt;  else  the 
defendant  is  entitled  to  an  acquittal.  Until  this  has  been 
done,  he  can  safely  rest  his  case,  with  the  assurance  of  an 
acquittal  and  immunity  from  any  sort  of  punishment.  When 
the  state  has  made  out  its  case  beyond  such  reasonable  doubt, 
it  may  rest  its  case,  and  it  then  devolves  upon  the  accused  to 
offer  such  evidence  as  he  inay  deem  proper.  This  is  discre- 
tionary with  him.  The  courts  will  not  compel  him  to  do  so: 
Code  Crim.  Proc,  art.  660.  As  was  previously  said,  we  are 
not  discussing  the  rule  that  the  state  should  introduce  the 
best  evidence  of  which  the  case  is  susceptible.  We  hold  that 
the  state  is  not  required  to  place  every  eye-witness  on  the 
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fitand.    It  may  make  out  its  case  sufficiently  to  justify  a  legal 
conviction,  and  proceed  no  further. 

146  'pjjQ  court  charged  the  jury:  "If  Marcellano  Lassano 
....  was  making  an  unlawful  assault  upon  one  Jose  Romero 
with  a  knife,  and  was  seeking  to  cut  said  Romero  with  said 
knife  in  the  presence  of  M.  M.  Hornsby,  then  said  Hornsby 
had  a  riglit  to  interfere  to  prevent  said  Marcellano  from  cut- 
ting said  Romero;  and  if,  when  Hornsby  interfered  to  pro- 
tect said  Romero,  said  Lassano  turned  upon  and  assaulted 
Hornsby  with  said  knife,  then  his  son,  Make  Hornsby,  had 
the  right  to  interfere  to  prevent  injury  to  his  father,  and  the 
said  Hornsby  would  have  been  authorized  to  use  sufficient 
force  to  protect  both  said  Romero  and  M.  M.  Hornsby  from 
injury,  and  if  they  used  no  more  force  than  was  necessary  to 
accomplish  this  end,  then  the  defendant  would  not,  under  the 
law,  be  authorized  to  interfere  to  prevent  the  protection  of 
said  Romero  and  said  Hornsby  from  said  Lassano;  and  if 
the  jury  so  find  the  facts  to  be,  and  further  find  beyond  a 
reasonable  doubt  that  the  defendant,  Francisco  Reyons,  saw 
the  origin  of  the  difficulty  between  said  Lassano  and  Romero, 
and  knew  that  Lassano  wars  in  no  danger,  but  that  the  inter- 
ference with  him  by  the  Hornsbys  was  simply  to  prevent  his 
injuring  said  Romero  or  said  Hornsby,  and,  knowing  said 
facts,  said  defendant,  Francisco  Reyons,  interfered,  and  with 
a  sedate  and  deliberate  mind  and  formed  design  to  kill  said 
M.  M.  Hornsby — that  is,  with  express  malice,  as  defined  in 
the  seventh  paragraph  of  this  charge — did,  with  a  pistol, 
shoot  and  thereby  kill  said  M.  M.  Hornsby,  then  the  defend- 
ant would  be  guilty  of  murder  in  the  first  degree:"  Exception 
was  reserved  to  this  portion  of  the  charge,  because  "the  evi- 
dence shows,  or  leaves  in  question,  the  fact  to  be  whether  the 
defendant,  after  seeing  the  inception  of  the  difficulty,  did  not 
think  it  ended  as  to  Lassano  and  Romero,  and  when  called 
to  assist  Lassano  supposed  him  assaulted  by  the  Hornsbys 
unlawfully."  We  think  this  an  admirable  application  of 
the  law  to  the  facts  of  this  case.  If  appellant  was  aware  of 
the  origin  of  the  difficulty,  he  was  evidently  aware  of  the  in- 
tention of  the  deceased  and  his  son.  He  knew  deceased  had 
seized  Lassano  for  the  purpose  of  preventing  him  from  mur- 
dering Romero.  He  also  knew  that  Make  Hornsby,  the  son  of 
the  deceased,  was  engaged  in  the  same  business,  or  to  protect 
his  father  from  the  murderous  assault  of  Lassano.  Neither 
of  the  Hornsbys  had  inflicted  a  blow  upon  Lassano,  but  were 
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holding  him  to  prevent  him  from  killing  Romero.  But  a 
very  short  time  elapsed  from  the  time  Lassano  drew  his  knife 
for  the  purpose  of  taking  the  life  of  Romero  until  the  deceased 
was  killed  by  appellant,  and  if,  when  deceased  was  killed, 
Lassano  had  abandoned  his  intention  to  kill  Romero,  he  was 
evidently  intending  to  use  his  knife  upon  the  Hornsbys.  The 
acts  and  intentions  of  Lassano  were  well  known  to  appellant, 
for  he  witnessed  the  whole  transaction.  The  facts  did  not 
call  for  a  charge  on  the  law  of  manslaughter;  wherefore  the 
court  did  **''  not  err  in  refusing  to  submit  such  issue  to  the 
jury.     This  question  was  settled  on  the  former  appeal. 

The  motion  for  continuance  was  properly  overruled,  and 
this  seems  to  be  conceded,  inasmuch  as  it  is  not  urged  in 
brief  of  counsel.  The  witness  Frank  Flores  was  not  present 
at  the  place  of  the  killing,  and  the  testimony  of  the  witness 
Soldonio  is  not  probably  true,  if  sworn  as  stated  in  the  appli- 
cation. The  evidence  of  the  witness  Ureal  is  too  generally 
stated.  If  he  was  present  at  the  time  and  place  of  the  homi- 
cide, the  facts  expected  to  be  proved  by  him  should  have 
been  stated  in  some  other  manner  than  mere  conclusions: 
Willson's  Criminal  Statutes,  sec.  2165;  TVhite  v.  State,  32  Tex. 
Crim.  Rep.  625.  We  deem  it  unnecessary  to  review  the  evi- 
dence. If  the  testimony  adduced  by  the  state  be  true,  then 
the  jury  were  justified  in  their  verdict. 

The  judgment  is  aflBrmed. 

Judges  all  present  and  concurring. 


Witnesses — Duty  of  Prosecution  to  Calx. — ^The  prosecntion  is  not 
bound  to  call  every  witness  present  at  the  transaction  which  ia  the  subject 
of  the  indictment:  Hill  v.  CommonweaUh,  88  Va.  633;  29  Am.  St.  Rep. 
744,  and  note. 

Homicide  in  Defense  of  Another, — One  brother  is  justified  in  inter- 
fering in  the  defense  of  another  when  the  latter  is  in  an  angry  struggle 
with  a  third  person,  who  attempts  to  possess  himself  of  a  club  with  the 
apparent  purpose  of  using  it  on  the  brother.  The  brother  thus  interfering 
is  justified  not  only  in  seeking  the  club,  but,  if  necessary  for  the  protection 
of  his  brother,  in  striking  with  it:  Snell  v.  State,  29  Tex.  App.  236;  25  Am. 
St.  Rep.  723,  and  note.  See,  also,  the  note  to  Stanley  v,  Commontvealth,  9 
Am.  St.  Rep.  308. 

Trial — Continuance — Absence  of  Witnesses. — An  application  for  a 
continuance  on  account  of  the  absence  of  a  witness  should  not  be  granted 
unless  the  application  shows  diligence  to  secure  the  attendan  e  of  the 
witness,  and  states  definitely  the  facts  expected  to  be  proved  Ly  him:  Miller 
V.  State,  31  Tex.  Crim.  Rep.  609,  37  Am.  St.  Rep.  836.  To  entitle  a  party 
to  a  postponement  of  his  trial  on  account  of  the  absence  of  witnesses,  it  ia 
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necessary  to  satisfy  the  court  that  the  persons  are  material  witnesses;  that 
the  party  applying  has  been  guilty  of  no  laches,  and  that  there  is  a  reason- 
able expectation  of  being  able  to  procure  their  attendance  at  the  futart 
time  prayed  for:  Hj/de  v.  SUUe,  16  Tex.  445;  67  Am.  Dae  630^  and  note. 
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WiTNBSSBa— Impeachment  of  Acquiti'ed  CoDEFKNDAi»T.~If  the  credibH* 
ity  and  standing  of  a  person  who  has  been  a  codefendant  with  a  party 
charged  with  crime  is  attacked  while  he  is  testifying  in  behalf  of  the 
accused,  by  evidence  that  he  has  been  charged  with  such  crime,  he  has 
the  right  to  prove  his  acquittal  of  such  charge,  and  it  is  prejudicial  to 
the  accused  to  deny  such  right. 

Witnesses — Impeachment — Rebuttal  ot. — If  the  credibility  of  a  witness 
is  attacked  by  evidence  that  he  has  been  charged  with  crime,  he  has  • 
right  to  prove  his  acquittal  of  that  charge. 

Witnesses — Impeachment  by  Contradictory  Statements. — If  part  of  the 
written  evidence  of  a  witness  is  introduced  for  the  purpose  of  impeach- 
ing him,  the  whole  of  such  evidence  is  admissible,  if  necessary  to  ez« 
plain  or  throw  light  on  that  point  used  to  discredit  him. 

Witnesbes — Impeachment  by  Report  of  Evidence  at  Preliminary  Ex- 
amination.— The  testimony  of  a  witness  taken  at  a  preliminary  exam- 
ination, and  totally  at  variance  with  his  evidence  as  given  at  the  final 
trial,  is  admissible  for  the  purpose  of  impeaching  him,  although  he 
denies  the  correctness  of  the  record  of  the  testimony  first  taken,  de- 
nounces it  as  false,  and  states  that  he  never  read  it,  and  that  if  he  had 
read  it  he  would  not  have  signed  it. 

Witnesses — Impeachment. — Credibility  of  Defendant  Testifying  m 
His  Own  Behalf  may  be  impeached  by  compelling  him  to  answer  on 
cross-examination  that  he  has  previously  been  arrested  for  other  crimes. 

Witnesses. — Defendant  Testifying  in  His  Own  Behalf  may  be  Con- 
tradicted, Impeached,  and  sustained  in  the  same  manner,  and  occu« 
pies  the  same  place,  and  is  to  be  treated  the  same  as  other  witnesses. 
He  is  liable  to  cross-examination  as  to  any  matter  pertinent  to  the 
issues  on  trial. 

Witnesses — PREsaMPrioN. — Defendant  Testifying  in  His  Own  Behalv 
is  presumed  to  tell  the  truth,  but  this  presumption  may  be  overcome 
in  his  case  the  same  as  in  the  case  of  any  other  witness. 

Witnesses — Impeachment. — ^If  Defendant,  Testifying  in  His  Own  Be, 
HALF,  answers  on  cross-examination  a  question  tending  to  disgrace  him, 
the  cross-examining  party  is  bound  by  such  answer,  if  collateral  to  the 
issue  and  only  going  to  the  credit  of  the  witness. 

*8*  Davidson,  J.  Appellant,  Thompson,  and  Moore  were 
jointly  indicted  for  the  crime  of  robbery.  Thompson  was 
tried  and  ***  acquitted.  While  testifying  in  behalf  of  ap- 
pellant this  fact  was  sought  to  be  proved  by  this  witness,  but, 
on  objection  by  the  state,  was  rejected.     This  was  error.     His 
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complicity  in  the  robbery  was  kept  prominently  before  the 
jury  throughout  the  trial.  This  tended  clearly  to  affect  and 
impair  the  force  of  his  testimony.  Proof  of  his  acquittal 
would  have  tended  to  place  him  in  a  much  more  favorable 
light  before  the  jury,  and  it  was  of  the  greatest  importance 
to  appellant  that  this  should  be  so.  When  the  credibility 
and  standing  of  a  witness  have  been  attacked  by  evidence 
that  he  had  been  charged  with  an  infamous  crime,  it  certainly 
is  admissible  to  prove  his  acquittal  of  that  charge. 

Appellant  introduced  portions  of  the  testimony  of  Dick,  the 
party  charged  to  have  been  robbed,  taken  before  the  examin- 
ing court,  for  the  purpose  of  contradicting  or  impeaching  him. 
The  state  was  permitted  to  introduce  the  whole  of  his  evi- 
dence taken  on  said  trial.  This  testimony  is  not  set  out  in 
the  bill  of  exceptions,  and  it  is  therefore  impossible  for  ys  to 
tell  whether  it  was  or  was  not  erroneously  admitted:  Willson'a 
Criminal  Statutes,  sees.  2368,  2516.  If  this  testimony  was 
necessary  to  explain  or  throw  light  upon  that  portion  of  the 
evidence  used  to  discredit  the  witness,  it  was  clearly  admis- 
sible. 

For  the  purpose  of  contradicting  the  witness  Goode,  the 
state  introduced  his  testimony  taken  in  the  same  examining 
court.  Objections  were  based  upon  Goode's  denial  of  the  cor- 
rectness of  the  record  offered,  and  his  statement  that  it  was 
false;  that  he  had  not  read  it  before  signing  it;  and  that,  had 
it  been  read  to  him,  he  would  have  declined  to  sign  it.  This 
testimony  was,  it  seems,  totally  at  variance  with  his  evidence 
on  the  final  trial.  For  the  purpose  for  which  it  was  used, 
this  testimony  was  correctly  admitted. 

On  his  cross-examination  appellant  was  made  to  answer 
that  he  had  been  previously  arrested  for  burglary,  robbery, 
and  theft.  Exceptions  were  reserved.  A  defendant  may 
testify  in  his  own  behalf,  and  this  though  he  may  remain 
unpardoned  for  conviction  of  an  infamous  crime:  Williami 
V.  State,  28  Tex.  Grim.  App.  301;  Shannon  v.  State,  28  Tex. 
Crim.  App.  474;  Newman  v.  People,  63  Barb.  630;  Morgan  ▼. 
State,  86  Tenn.  472;  Wharton's  Criminal  Evidence,  9th  ed., 
sec.  429.  He  may  be  contradicted,  impeached,  and  sustained 
in  the  same  manner,  and  occupies  the  same  place,  and  is  to 
be  treated  as  other  witnesses:  McFadden  v.  State,  28  Tex. 
Crim.  App.  241;  Huffman  v.  State,  28  Tex.  Crim.  App.  174; 
Quintana  v.  State,  29  Tex.  Crim.  App.  401 ;  25  Am.  St.  Rep. 
730;  Mendez  v.  State,  29  Tex.  Crim.  App.  608;   White  v.  State, 
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30  Tex.  Crira.  App.  652;  Ferguson  v.  State,  31  Tex.  Crim. 
Rep.  93.  He  need  not  testify — is  not  compelled  to  do  so — ^but 
when  he  does  his  credibility  is  subject  to  like  attacks  as  other 
witnesses.  Mr.  Wharton  says:  "  It  has  been  ruled  also  that  to 
affect  his  credibility  he  may  be  asked  whether  he  has  been  in 
prison  on  other  charges":  Wharton's  Criminal  Evidence,  432, 
^^"^  and  note  5;  McGarry  v.  People,  2  Lans.  227;  Brandon  v. 
People,  42  N.  Y.  265;  Connors  v.  People,  50  N.  Y.  240;  People 
V.  Casey,  72  N.  Y.  398;  Quintana  v.  State,  29  Tex.  Crim.  App. 
401;  25  Am.  St.  Rep.  730;  McFadden  v.  State,  28  Tex.  Crim. 
App.  241.  In  Peck  v.  State,  86  Tenn.  259,  the  supreme  court 
of  Tennessee  said:  "  Surely  the  courts  would  be  slow  to  place 
a  construction  upon  an  act  of  the  legislature  (if  there  were 
room  for  construction)  that  would  allow  a  witness  to  be 
sworn,  and  give  his  testimony  against  that  of  a  good  and  true 
man,  when  the  state's  attorney  knows  and  is  ready  to  prove 
him  wholly  devoid  of  moral  sense  and  utterly  unworthy  of 
belief,  and,  at  tlie  same  time,  prevent  the  state  from  showing 
the  character  of  the  witness  as  affecting  his  credit.  Under 
this  act  a  man  repeatedly  convicted  of  the  crime  of  perjury 
can  go  before  the  jury,  in  a  community  where  he  is  unknown, 
and,  with  a  good  manner  and  fair  exterior,  give  evidence  in 
his  own  behalf,  and  the  state  remain  powerless  to  impeach 
him,  if  the  position  contended  for  were  tenable.  Prior  con- 
viction of  an  infamous  crime  does  not  incapacitate  him  as  a 
witness."  He  may  be  asked  '^'  whether  he  has  suborned  tes- 
timony in  the  particular  case,  and  whether  he  has  been  con- 
cerned in  other  crimes,  part  of  the  same  system":  Wharton's 
Criminal  Evidence,  432,  and  notes. 

The  decisions  are  practically  harmonious  to  the  effect  that 
the  defendant  as  a  witness  occupies  the  same  position  as  any 
other  witness;  is  liable  to  be  cross-examined  as  to  any  mat- 
ter pertinent  to  the  issues  of  the  trial;  may  be  contradicted, 
impeached,  and  sustained  as  any  other  witness,  and  is  sub- 
ject to  the  same  tests:  See  Quintana  v.  State,  29  Tex.  Crim. 
App.  401;  25  Am.  St.  Rep.  730,  for  collated  authorities.  This 
court,  after  mature  deliberation,  held  that  the  credibility  of  a 
witness  can  be  attacked  by  evidence  that  he  has  been  charged 
with  the  commission  of  an  infamous  offense,  or  that  he  has 
been  arrested  for  a  crime  involving  legal  and  moral  turpi- 
tude: Carroll  v.  State,  32  Tex.  Crim.  Rep.  431;  40  Am.  St. 
Rep.  786;  Goode  v.  State,  32  Tex.  Crim.  Rep.  505;  Lights  v. 
State,  21  Tex.  Crim.  App.  308.     See,  also,  People  v.  RodrigOf. 
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69  Cal.  601 ;  Hollingsworth  v.  State,  53  Ark.  387.  The  status  of 
the  accused  as  a  witness  being  determined  and  fixed  as  other 
witnesses,  it  would  follow,  under  the  rule  laid  down  in  the 
Carroll  case,  that  he  is  subject  to  the  same  rules  and  tests. 
The  decisions  are  hardly  reconcilable  upon  any  other  theory. 
Again,  every  witness  is  presumed  to  be  truthful.  This  pre- 
sumption, like  all  presumptions,  may  be  overcome.  This 
presumption  applies  alike  to  all  the  witnesses  who  testify. 
It  would  hardly  be  asserted  that  the  presumption  of  truth- 
fulness does  not  apply  to  the  accused,  for  this  would  abrogate 
the  rule  that  he  stands  upon  the  same  equality  with  the 
other  witnesses.  If  he  is  presumed  untruthful  it  would  be 
wholly  unnecessary  to  attack  his  credibility,  and  his  evidence 
would  be  wholly  unnecessary  and  worthless,  and  the  statute 
authorizing  his  testimony  ***®  worse  than  foolishness.  Or, 
if  he  be  exempt  from  the  same  attack  as  the  other  witnesses, 
then  to  that  extent  the  presumption  of  truthfulness  becomes 
conclusive,  and  therefore  binding  upon  the  courts  and  juries. 
The  law,  however  humane  in  guarding  the  rights  of  the  ac- 
cused while  on  trial,  certainly  did  not  intend  to  clothe  the 
presumption  of  his  truthfulness  in  any  particular  with  an 
unapproachable  and  inviolable  sanctity.  Again,  it  is  per- 
missible, when  tending  to  establish  identity,  intent,  or  to  de- 
velop the  res  gestae,  to  prove  contemporaneous  crimes.  And 
this  may  also  be  done  when  the  object  is  to  show  system: 
Hennessey  v.  State,  23  Tex.  Crim.  App.  340;  Wharton's  Crim- 
inal Evidence,  9th  ed.,  38.  These  matters  may  be  shown  by 
any  competent  evidence  or  witness — even  by  the  defendant 
himself.  In  such  state  of  case,  the  purpose  of  such  proof 
must  be  explained  to  the  jury  in  the  charge  of  the  court.  It 
would  seem  that  when  such  evidence  is  admitted  for  the 
purpose  indicated  the  charge  limiting  its  purpose  is  required 
in  order  to  prevent  a  conviction  of  an  offense  for  which  the 
accused  is  not  then  being  prosecuted.  So,  if  the  accused  is 
required  to  testify  to  such  facts,  either  as  original  evidence 
or  to  affect  his  credit  as  a  witness,  the  court  should  give  ap- 
propriate instructions  and  inform  the  jury  as  to  the  purpose 
of  admitting  the  testimony.  When  such  testimony  is  sought 
only  for  the  purpose  of  impugning  the  standing  of  the  wit- 
ness, and  is  denied  by  him,  the  answer  is  usually  binding, 
and  the  party  eliciting  the  answer  is,  in  general,  precluded 
from  contradicting  the  witness  as  regards    that  particular 

question.     As  was  said  in  Carroll  v.  «Sta(e,  32  Tex.  Crim. 
Am.  St.  Rkp.,  Vol.  XLVII.  —  3 
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Rep.  431,  40  Am.  St.  Rep.  786:  "It  is  also  to  be  observed 
that  when  a  witness  is  asked  a  question  which  tends  to  dis- 
grace him,  and  he  answers  that  question,  the  cross-examining 
party  is,  in  general,  bound  by  the  answer,  if  collateral  to  the 
issue  and  only  going  to  the  credit  of  the  witness,  for  to 
admit  contradicting  evidence  would  raise  collateral  and  inde- 
pendent issues  not  relevant  to  the  main  question":  1  Green- 
leaf  on  Evidence,  455;  Best  on  Evidence,  100;  2  Phillips  on 
Evidence,  950.  The  evidence  was  correctly  admitted,  and 
the  court  in  the  charge  properly  limited  it  to  the  oflBce  and 
purpose  for  which  it  was  admitted. 

The  court  should  have  omitted  the  charge  given  in  relation 
to  the  use  of  deadly  weapons.  This  means  of  committing 
the  robbery  was  not  averred. 

The  judgment  is  reversed  and  the  cause  remanded. 

Hurt,  P.  J.,  concurs.         

Mr.  Justice  Simkins  dissented,  and  said:  •'  While  I  agree  to  the  disposi- 
tion of  the  case  upon  the  other  grounds,  I  am  unable  to  concur  with  the 
majority  of  the  ceurt  in  holding  that,  when  the  defendant  takes  the  stand 
in  his  own  behalf,  he  thereby  subjects  himself  to  cross-examination  to  the 
same  extent  and  in  the  same  manner  as  any  other  witness.  I  readily  con- 
cede he  may  be  cross-examined  as  to  all  matters  connected  with  the  oflfense 
oharged,  or  as  to  crimes  contemporaneous  or  connected  by  system  with  the 
one  under  investigation;  but  I  deny  the  right  of  the  state  to  go,  under 
claim  of  attacking  his  credibility,  into  the  witness'  past  life,  and  bring  be- 
fore the  jury  charges  and  convictions  having  no  relation  to,  nor  connection 
with,  the  present  charge.  To  admit  testimony  of  the  character  above  men- 
tioned is  to  strip  the  defendant  of  the  presumption  of  innocence  the  law  haa 
heretofore  thrown  about  him,  and  renders  his  conviction  a  certainty  in  cases 
where  doubt  might  otherwise  exist.  I  have  no  doubt  as  to  the  correctness 
of  the  rule  which  permits  a  witness  testifying  for  or  against  another  person 
charged  with  crime  to  be  examined  as  to  his  past  life,  so  far  as  it  may  throw 
light  on  his  present  character  for  truth.  The  jury  should  know  his  sur- 
roundings and  connections  to  properly  weigh  his  testimony:  Carroll  v. 
State,  32  Tex.  Grim.  Rep.  431;  40  Am.  St.  Rep.  786.  There  is,  however,  a 
manifest  difference  as  to  result  between  the  ordinary  witness  and  the  defend- 
ant witness.  The  ordinary  witness  has  but  his  credibility  at  stake.  Proof 
of  his  past  life  can  alone  affect  that.  But  the  defendant  witness  has  at 
stake  not  only  his  credibility,  but  his  liberty  or  life,  and  the  testimony, 
under  this  rule  of  the  court,  may  not  only  break  down  his  credibility,  but 
take  away  his  life  also.  Nor  does  it  follow,  if  such  testimony  is  not  admit- 
ted, that  the  presumption  of  truthfulness  will  surround  the  accused.  On 
the  contrary,  there  is  no  possibility  of  the  jury  forgetting  that  defendant 
is  profoundly  interested  in  the  cause,  with  every  incentive  to  conceal  the 
truth  if  it  is  against  himself;  and  defendant  necessarily  labors  under  a  dis- 
advantage that  can  attend  no  other  witness.  For  these  reasons  I  do  not 
think  the  rale  in  the  Carroll  case  should  be  extended  to  defendants  testi- 
fying." 
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Witnesses — Impeachment  of  Codefendant. — One  of  two  indicted  per- 
sons testifying  in  behalf  of  his  codefendant  may  be  impeached  like  any 
other  witness:  State  v.  Hardin,  46  Iowa,  623;  26  Am.  Rep.  174. 

Witnesses  —  Impeachment  — Sworn  Statements  Befori  Committino 
Magistrate. — In  some  jurisdictions  it  is  established  that  a  deposition  taken 
before  a  committing  magistrate  is  receivable  as  original  evidence  on  the 
trial  of  the  accused  for  the  alleged  crime  to  discredit  the  witness  who  made 
it  without  cross-examining  him  concerning  it:  Extended  note  to  Allen  y. 
State,  73  Am.  Dec.  76S.  A  witness  may  be  impeached  by  showing  that  he 
made  statements  before  the  grand  jury  contradictory  of  his  evidence  on  the 
trial:  Bippey  v.  State,  29  Tex.  App.  37. 

Witnesses  —  Impeachment  of  Defendant  Testiftino  in  His  Own 
Behalf. — A  person  accused  of  crime  testifying  in  his  own  behalf  is  subject 
to  be  contradicted,  disputed,  or  impeached  the  same  as  any  other  witness: 
StaU  V.  Duncan.  7  Wash.  336;  38  Am.  St.  Rep.  888,  and  extended  note. 
See  the  extended  notes  to  Commonwealth  r.  NicIioU,  19  Am.  Rep.  348,  and 
State  V.  White,  27  Am.  Rep.  140. 

Witnesses — Defendant  as — Impeachment— Previous  Conviction  of 
Crime. — A  defendant  who  becomes  a  witness  in  his  own  behalf  is  to  be 
treated  as  any  other  witness,  and  the  record  of  his  conviction  of  a  former 
felony  is  competent,  when  introduced,  to  affect  his  credibility:  State  v.  NeU 
eon,  98  Mo.  414;  State  v.  McOuire,  15  R.  I.  23;  State  v.  Sauer,  42  Minn. 
258.  See,  also,  the  extended  notes  to  State  v.  White,  27  Am.  Rep.  140,  and 
Alien  V.  State,  73  Am.  Dec.  775. 
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Indictukht — ^Identification. — An  indictment  charging  the  accused  with 
"playing  cards  in  a  house  for  retailing  spirituous  liquors"  is  sufficiently 
identified  if  the  names  of  the  parties  and  the  proper  number  of  the  bill 
is  stated,  although  the  minutes  of  the  court  in  which  the  indictment 
was  first  presented  show  that  he  was  charged  with  playing  cards  in  • 
public  place. 

Criminal  Law— Jcdicial  Knowledge. — The  district  court  is  not  charged 
withjudicial  knowledge  that  a  crime  named  in  an  indictment  was  com* 
mitted  in  an  incorporated  town  or  city  if  such  fact  is  not  alleged  therein, 
nor  that  the  city,  if  one  is  named,  is  incorporated,  nor  that  a  justice  of 
the  peace  resides  therein,  so  as  to  require  it  to  transfer  the  case  to  the 
justice's  instead  of  the  county  court,  within  the  meaning  of  a  statute 
requiring  the  district  court  to  transfer  cases  beyond  its  jurisdiction,  in- 
volving crimes  committed  in  incorporated  cities  and  towns,  to  a  justice 
of  the  peace,  if  there  is  any  therein. 

Obiminal  Law— Jdrisdiction.— If  the  district  court  transfers  a  case  to  the 
county  court  having  jurisdiction  to  try  the  offense  named,  the  jurisdic- 
tion of  the  latter  court  to  try  that  particular  case  cannot  be  impeached 
in  any  way. 

Judges— Disqualifications. — That  the  same  question  of  law  arises,  or  the 
same  character  of  facts  is  involved  in  two  prosecutions,  does  not  dis< 
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qualify  a  judge  from  sitting  in  one  by  reason  of  his  having  been  county 
attorney  in  the  other. 
Qaming — PaBLic  House. — The  Clubroom  of  a  Private  Incorporated 
Social  Club,  in  which  liquors  are  sold  only  to  members,  and  the  re- 
ceipts used  only  to  keep  up  and  replenish  the  stock  of  liquor  for  the 
club,  is  not  a  "public  house"  nor  a  "house  for  retailing  spirituous 
liquors"  within  the  meaning  of  a  statute  imposing  a  fine  on  any  person 
who  plays  any  game  of  cards  in  such  house. 

Grain,  Kleberg  &  Grimes,  for  the  appellant. 

R.  L.  Henry,  assistant  attorney  general,  for  the  respondent. 

"'*  Hurt,  P.  J.  By  indictment,  presented  in  the  district 
court,  appellant  was  charged  with  playing  cards  at  a  house 
for  retailing  spirituous  liquors.  Before  he  was  arrested  the 
indictment  was,  by  order  of  the  district  judge,  transferred  to 
the  county  court.  Appellant,  having  been  arrested  under 
process  issuing  from  the  county  court,  was  tried  in  that  court 
and  convicted.  He  moved  to  quash  the  indictment,  on  the 
ground  that  the  entry  on  the  minutes  of  the  district  court 
showed  that  he  was  charged  with  playing  cards  in  a  public 
place,  while  the  offense  named  in  the  indictment  itself  is 
playing  "'*  a  game  with  cards  at  a  house  for  retailing  spir- 
ituous liquors.  The  matter  presents  simply  a  question  of 
identifying  the  indictment;  and  the  names  of  the  parties,  and 
the  proper  number  of  the  bill  being  stated,  there  was  no  error 
in  refusing  to  quash. 

By  plea  to  the  jurisdiction  appellant  urged  that,  as  the 
offense  was  committed  in  the  incorporated  city  of  Cuero,  and 
there  was  a  justice  of  the  peace  in  said  city,  the  cause  should 
have  been  transferred  to  such  justice  for  trial,  and  that  the 
county  court  had  no  jurisdiction  to  try  it;  and  in  support  of 
this  contention  he  cites  article  436  of  the  Code  of  Criminal 
Procedure.  The  decisions  of  this  court  settle  this  question. 
The  district  judge  is  not  charged  with  judicial  knowledge 
that  the  offense  was  committed  in  an  incorporated  town  or 
city — that  fact  not  being  alleged  in  the  indictment — nor  that 
a  city,  if  named,  is  incorporated,  nor  that  a  justice  resided  in 
such  city.  When  the  district  judge  has  transferred  the  cause 
to  the  county  court,  and  that  court  has  jurisdiction  to  try  for 
the  offense  named,  the  jurisdiction  of  that  court  to  try  the 
particular  cause  cannot  in  any  way  be  impeached:  Patterson 
V.  State,  12  Tex.  Crim.  App.  222;  Temple  v.  State,  15  Tex. 
Crim.  App.  304;  49  Am.  Rep.  200. 

A  question  of  the  disqualification  of  the  county  judge  to 
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try  this  case  was  raised  by  proper  plea.     The  contention  ig 

that  he,  while  county  attorney,  filed  a  complaint  against  cer- 
tain parties,  charging  them  with  pursuing  the  occupation  of 
selling  spirituous,  vinous,  and  malt  liquors  without  first  ob- 
taining a  license;  that  this  was  in  the  same  building  in  which 
the  offense  charged  in  this  indictment  was  committed,  the 
question  material  in  both  cases  being  whether  liquor  was 
retailed;  that  the  facts  are  identical,  and  identically  the 
same  question  arises  in  both  cases.  There  was  no  error  in 
overruling  the  plea.  That  the  same  question  of  law  arises, 
or  the  same  character  of  facts  are  involved,  in  two  prosecu- 
tions, does  not  disqualify  a  judge  from  sitting  in  one  by  rea- 
son of  his  having  been  county  attorney  in  the  other. 

A  serious  and  much-vexed  question  arises  on  the  facts  and 
the  charge  of  the  court  in  this  case.  The  facts  are  undis- 
puted. Appellant  played  a  game  of  cards  in  the  clubroom 
of  a  building  known  as  "Turner  Hall,"  situated  in  Cuero,  on 
the  date  named  in  the  indictment.  The  building  is  occupied 
and  controlled  by  the  Cuero  German  Turnverein,  a  private 
corporation  chartered  under  the  general  laws  of  the  state. 
By  the  terms  of  its  charter,  the  purposes  of  the  association 
are  expressed  to  be:  "Mental,  moral,  and  physical  improve- 
ment of  the  stockholders,  their  families,  and  others;  to  pro- 
mote generally  the  difl'usion  of  the  knowledge  of  literature, 
the  arts  and  sciences,  and  to  encourage  social  and  friendly 
intercourse."  Under  the  by-laws  members  are  elected  by 
ballot.  Members  have  a  right,  with  their  families,  to  visit 
the  hall,  take  part  in  all  festivities  of  the  association,  and 
introduce  strangers  as  guests.  The  name  and  residence  of  a 
guest  must  be  entered  '"  on  the  guest-book,  with  the  name 
of  the  member  introducing  him,  who  will  be  held  responsible 
for  his  good  conduct.  A  person  who  has  sojourned  in  Cuero 
thirty  days  cannot  be  introduced  as  a  guest  unless  he  has 
made  application  for  membership.  The  fee  for  membership 
is  ten  dollars.  In  addition,  an  assessment  of  fifty  cents  per 
month  from  each  member  is  levied  to  meet  the  expenses  of 
the  association,  and  provide  for  the  comfort  and  pleasure  of 
the  members.  The  employees  in  charge  of  the  bar,  or  the 
messenger  of  the  same,  are  positively  forbidden  to  receive  any 
money  from  others  than  members.  The  management  of  the 
hall,  bar,  and  grounds  is  under  the  director  elected  for  that 
purpose.  The  capital  stock  of  the  association  is  fixed  at  four 
thousand  dollars,  divided  into  ten-dollar  shares.     Such  are 
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the  purposes  and  management  of  the  association,  as  exhibited 
by  its  charter  and  by-laws.  The  building  we  have  mentioned 
consists  of  a  large  hall,  a  stage,  and  a  clubroom  in  the  base- 
ment. The  hall  is  used  for  theatricals,  private  parties, 
dancing,  conventions,  and  lectures.  The  best  people  of  the 
community  go  there  to  listen  and  attend  public  and  private 
dances  and  ice-cream  festivals.  Hall  rent  is  charged  to  pro- 
fessional troupes,  and  nominal  rent  to  private  parties.  The 
theatricals  and  conventions  and  the  hall  rent  are  the  chief 
income  of  the  association.  The  clubroom  contains  all  the 
fixtures  and  appliances  of  a  first-class  barroom — counter, 
glasses,  ice-chest,  billiard-table,  etc.  The  supply  of  spirit- 
uous, vinous,  and  malt  liquors  for  the  exclusive  use  of  the 
members  is  kept,  and  sold  only  to  members  by  the  drink,  by 
the  steward,  at  five  and  ten  cents  per  drink,  which  is  either  paid 
in  money  or  charged  to  the  member  and  collected  at  the  end 
of  the  month.  The  money  thus  paid  by  members  is  paid  by 
the  steward  into  the  general  fund  of  the  association,  but  is 
chiefly  used  in  replenishing  the  stock  of  liquors.  The  bar 
is  run  at  a  loss,  it  not  being  the  intention  to  run  the  bar  for 
profit  or  to  conduct  the  same  as  a  business  or  calling,  but 
simply  for  the  convenience  of  members.  The  steward  has 
strict  instructions  from  the  directors  not  to  sell  liquors  to  any 
stranger  for  any  consideration.  Such  instructions  are  rigidly 
observed,  but  sometimes  members  buy  liquor  at  the  bar  and 
take  it  away  on  a  waiter,  and  the  steward  does  not  know 
what  becomes  of  the  liquor;  and  it  may  thus  happen  that  at 
times  strangers  get  liquors,  but  they  do  not  buy  or  purchase 
them.  The  liquors  are  principally  sold  to  members  on  Sun- 
day, and  at  night  on  week-days.  More  is  sold  on  Sunday 
than  on  any  other  day.  The  billiard-table  is  used  only  by 
members,  and  no  fees  are  charged,  and  no  betting  thereon. 
Other  tables  are  in  the  clubroom,  and  are  used  by  members 
only  for  playing  social  games  of  cards,  and  no  table  fees  are 
charged.  The  clubroom  is  also  supplied  with  the  papers, 
periodicals,  and  magazines  of  the  day,  and  some  members 
resort  there  to  read  and  converse  only.  The  room  is  orderly 
and  quiet,  and  is  visited  by  members,  who  are  the  leading 
and  best  people  of  Cuero.  The  windows  of  the  building  are 
stained,  "'*  and  no  one  on  the  outside  can  see  what  is  going 
on  inside.  The  doors  to  the  clubroom  are  generally  closed 
during  the  performances  or  public  meetings,  and  it  is  a  pri- 
vate place,  inasmuch  as  no  stranger  is  admitted  unless  he 
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lives  outside  the  city  and  is  introduced  as  a  guest  of  a  mem- 
ber, and  then  such  stranger  cannot  buy  any  liquor  at  the 
bar  of  the  club.  To  the  east  of  the  building  is  a  lawn,  on 
which  the  association  has  a  gymnasium.  Tiie  lawn  is  often 
used  for  church  fairs  and  festivals.  During  these  festivals 
the  doors  of  the  clubroom  are  kept  closed,  and  no  one  except 
a  member  has  access  to  it.  But  the  members  do  not  stop 
playing  cards  in  the  clubroom  while  the  festivals  are  going 
on.  There -are  seventy-five  or  one  hundred  members.  The 
association  pays  no  occupation  tax  or  liquor  tax,  either  to 
the  state,  county,  or  city,  but  does  pay  the  United  States  rev- 
enue tax  as  liquor  dealer.  The  liquor  and  bar  fixtures  are 
all  the  property  of  the  association.  The  association  has  been 
conducted  as  above  since  1879. 

This  is  the  uncontradicted  testimony  of  the  steward.  The 
secretary  of  the  association  corroborated  in  every  respect  the 
testimony  of  the  steward,  and  further  testified  that  the  asso- 
ciation was  not  organized  to  evade  the  license  laws  of  the 
state.  It  is  a  social  club,  whose  members  may  indulge  in  a 
social  glass  without  resort  to  barrooms.  The  liquors  are  not 
kept  for  the  purpose  of  obtaining  revenue,  and  the  payments 
made  by  members  are  put  into  the  general  fund.  The  so- 
called  "  bar"  is  run  at  an  absolute  loss,  the  loss  for  the  past 
year  being  about  five  hundred  dollars.  The  members  carry 
out,  in  letter  and  spirit,  the  object  of  the  corporation  as  stated 
in  the  charter. 

These  being  the  facts,  the  court  charged  the  jury,  that  it 
"  makes  no  difference,  under  the  law,  whether  the  liquors 
were  retailed  in  a  private  clubroom,  in  an  open  saloon,  or  in 
a  private  residence,  and  regardless  of  the  persons  to  whom 
or  how  the  spirituous  liquors  were  sold — whether  to  mem- 
bers only  or  to  the  public  generally."  And  again:  "  If  you 
believe  that  the  Cuero  German  Turnverein  is  an  incorporated 
institution  under  the  laws  of  this  state,  and  in  that  case,  if 
so,  it  becomes  an  artificial  person,  and  can  own  and  hold, 
buy  and  sell,  property  as  individuals;  and  if  you  further 
believe  ....  that  such  turnverein  kept  and  dispensed  spir- 
ituous liquors,  through  an  agent,  janitor,  or  a  steward,  to 
individual  persons,  and  that  said  liquors  were  paid  for  in 
money  or  charged  to  the  individuals,  then  the  acts  of  the 
body  corporate,  through  its  agent,  janitor,  or  steward,  and 
the  individual,  in  dispensing  and  obtaining  the  liquors,  consti- 
tute a  sale  and  purchase  under  our  law,  regardless  of  whether 


40  KoENiG  V.  State.  [Texas, 

the  individual  is  a  member  of  the  incorporated  body  or  not." 
The  charge  was  excepted  to  on  the  ground  that  it  was  errone- 
ous in  defining  a  house  for  retailing  spirituous  liquors.  The 
efTect  of  the  court's  charge  was  to  tell  the  jury  to  convict 
appellant  on  the  facts  in  evidence,  and  the  question  for  us 
to  determine  is,  Do  the  acts  show  a  violation  of  the  statute? 
^''*  The  playing  at  a  game  of  cards  being  an  admitted  fact, 
the  question  is  narrowed  to  this:  Was  the  clubroom  in  ques- 
tion a  house  for  retailing  spirituous  liquors  within  the  mean- 
ing of  article  355  of  the  Penal  Code?  That  article  reads: 
"  If  any  person  shall  play  at  any  game  with  cards  at  any 
house  for  retailing  spirituous  liquors,  storehouse,  tavern,  inn, 
or  any  other  public  house,  in  any  street,  highway,  or  other 
public  place  ....  he  shall  be  fined."  The  next  succeeding 
article  is  explanatory,  and  reads:  "All  houses  commonly 
known  as  public,  and  all  gaming-houses  are  included  within 
the  meaning  of  the  preceding  article.  Any  room  attached 
to  such  public  house  and  commonly  used  for  gaming  is  also 
included,  whether  the  same  be  kept  closed  or  open.  A  pri- 
vate room  of  an  inn  or  tavern  is  not  within  the  meaning  of 
public  places,  unless  such  room  is  commonly  used  for  gam- 
ing; nor  is  a  private  business  oflBce  or  a  private  residence  to 
be  construed  as  within  the  meaning  of  the  public  house  or 
place;  provided,  said  private  residence  shall  not  be  a  house 
for  retailing  spirituous  liquors." 

We  have  no  decision  in  Texas  upon  the  question,  nor  do 
we  find  any  decisions  of  other  states  directly  in  point.  There 
is  a  line  of  decisions,  however,  which  serves  to  illustrate  and 
throw  light  upon  the  subject.  In  Maryland  the  statute 
(Laws  1866,  c.  66)  provides  that  "  no  person  in  this  state 
shall  sell,  dispose  of  ...  .  any  spirituous  liquors  ....  or 
beer  ....  on  the  Sabbath  day,"  and  a  penalty  was  fixed. 
The  officers  of  a  corporation  known  as  the  Concordia  were  in- 
dicted for  selling  beer  on  Sunday.  The  purpose  and  man- 
agement of  the  Concordia  were  in  all  respects  the  same  as 
that  of  the  Turnverein  in  this  case.  It  was  admitted  that 
one  Springer,  a  member,  at  the  time  and  place  alleged,  called 
for  a  glass  of  beer  in  the  usual  way,  was  served  by  the  stew- 
ard, drank  it  then  and  there,  and  paid  five  cents  therefor, 
that  being  the  price  fixed  by  the  corporation.  The  supreme 
court  of  that  state  say:  "We  are  all  of  the  opinion  that  the 
transaction  was  not  a  sale  of  beer  to  Springer  within  the 
intent  and  meaning  of  the  statute The  act  has  no  ap- 
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plication  to  a  case  like  the  present."  "The  license  laws 
which  forbid  the  sale  or  barter  of  spirituous  or  fermented 
liquors  without  a  license  have  never  been  construed  as  ap- 
plicable to  a  social  club We  think  it  clear  that  no 

license  is  required,  for  the  reason  that  such  a  transaction  is 
not  a  sale  within  the  meaning  of  the  license  laws.  Such  a 
transaction  is  not  a  barter  or  sale  in  the  way  of  trade":  Seim 
V.  State,  55  Md.  566;  39  Am.  Rep.  419. 

In  Massachusetts  the  defendant  was  charged  with  keeping 
and  maintaining  a  common  nuisance,  to  wit,  "a  tenement 
used  for  the  illegal  keeping  and  illegal  sale  of  intoxicating 
liquors."  The  supreme  court  said:  "  If  the  liquors  really  be- 
longed to  the  members  of  the  club,  and  had  been  previously 
purchased  by  them  or  on  their  account  of  "*  some  person 
other  than  the  defendant,  and  if  he  merely  kept  the  liquors 
for  them,  and  to  be  divided  among  them  according  to  a  pre- 
viously arranged  system,  these  facts  would  not  justify  the 
jury  in  finding  that  he  kept  and  maintained  a  nuisance 
within  the  meaning  of  the  statute  under  which  he  is  in- 
dicted. There  would  be  neither  selling  nor  keeping  for 
sale."  "  If  the  whole  arrangement  was  a  mere  evasion,  and 
the  substance  of  the  transaction  was  a  lending  of  money  to 
the  defendant,  that  he  might  buy  intoxicating  liquors  to  be 
afterward  sold  and  charged  to  the  associates,  or  if  he  was  au- 
thorized to  sell,  or  did  sell,  or  keep,  any  of  the  liquors,  with 
the  intent  to  sell  to  any  persons  not  members  of  the  club,  he 
might  well  be  convicted.  This,  however,  would  be  a  question 
not  of  law,  but  of  fact":  Commonwealth  v.  Smith,  102  Mass. 
147. 

In  the  case  of  Commonwealth  v.  Pomphret,  137  Mass.  564, 
50  Am.  Rep.  340,  the  complaint  was  for  keeping  liquors  with 
intent  unlawfully  to  sell  the  same.  The  trial  judge  charged 
as  follows:  "If  the  association  of  persons,  of  whom  defend- 
ant was  one,  owned  a  quantity  of  liquors,  whicli  they  kept 
under  an  arrangement  to  furnish  them  in  such  quantities  as 
might  be  required,  to  be  drank  on  the  premises,  to  such  mem- 
bers of  the  association  as  should  call  for  them,  in  return  for 
checks  which  represented  certain  values,  and  which  were  ob- 
tained from  the  defendant,  as  a  steward  of  the  association, 
and  were  paid  for,  when  obtained,  at  the  price  they  purported 
to  represent,  and  defendant  was  one  of  the  persons  keeping 
these  liquors  for  said  purpose,  and  was  personally  in  charge 
of  them,  furnishing  them  in  return  for  said  checks,  the  jury 
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may  find  that  said  liquors  were  kept  by  him  for  unlawful 
Bale."  The  supreme  court  said:  *'  One  inquiry  always  is, 
whether  the  organization  is  bona  fide  a  club  with  limited 
membership,  into  which  admission  cannot  be  obtained  by 
any  person   at  his  pleasure,  and  in  which  the  property  is 

actually  owned  in  common Graff  v.  Evans,  8  Q.  B. 

Div.  373,  was  decided  on  the  ground  that  there  was  no  trans- 
fer of  a  special  interest,  as  all  members  of  a  club  were  own- 
ers in  common,  and,  as  the  club  was  a  bona  fide  club,  the 
furnishing  of  liquors  to  a  member  was  not  a  sale  within  the 

meaning  of  the  English  licensing  act The  ruling  and 

instruction  in  this  case  seemed  to  us  to  assume  that  this  was 
a  bona  fide  club,  that  the  liquors  were  owned  in  common  by 
the  members,  that  they  were  furnished  only  to  members, 
and  they  were  kept  by  the  defendant  as  one  of  the  members 
and  as  steward  of  the  association.  It  does  not  appear  in  the 
exceptions  in  what  manner  new  members  were  admitted,  ex- 
cept that  they  paid  an  admission  fee  of  one  dollar,  but  we 
cannot  assume  that  any  person  could  join  the  association  at 
his  pleasure;  and  the  ruling  and  instructions  are  not  put 
upon  the  ground  that  there  was  evidence  that  this  was  an 
association  open  to  anybody  at  a  price.  On  the  assumptions 
upon  which  we  understand  the  instructions  to  proceed,  we 
think  ""^  that,  under  the  decision  in  Commonwealth  v.  Sraithf 
102  Mass.  147,  it  was  not  competent  for  the  jury  to  find  the 
defendant  guilty." 

In  a  later  case  in  the  same  state,  the  instruction  of  the 
trial  judge  was  to  the  efiect  that  if  the  club  was  a  bona  fide 
club,  and  the  liquors  owned  in  common  by  the  menbers,  and 
the  members,  on  receiving  liquors,  gave  money  in  return,  it 
would  not  be  a  sale  within  the  meaning  of  the  statute;  but  if 
this  is  a  mere  device  to  cheat  the  government  out  of  its 
license  fees,  and  prevent  the  due  execution  of  the  law,  it  is 
not  a  protection,  and  the  defendant  does  not  act  with  impu- 
nity. The  supreme  court  held  that  the  charge  correctly  pre- 
sented the  law:  Commonwealth  v.  Ewig,  145  Mass.  119. 

In  a  case  before  the  supreme  court  of  New  York,  the  prin- 
ciples enunciated  in  the  foregoing  cases  were  approved,  and 
the  cases,  with  many  others  to  the  same  efllect,  were  cited. 
However,  in  the  case  before  the  court,  the  facts  did  not  bring 
it  within  the  rule.  The  ball  given  by  the  club  was  not  con- 
fined to  the  members,  inasmuch  as  the  tickets  were  sold  to 
any  one  who  would  buy,  and  the  liquors  were  indiscriminately 
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sold  to  persons  admitted,  and  desiring  them.  "The  Academy 
of  Music,"  said  the  court,  "  ceased  to  be  a  private  clubhouse 
for  the  period  during  which  the  ball  continued,  the  entrance 
to  which,  and  privileges  therein,  were  not  confined  to  its 
members  and  their  guests  in  the  proper  and  legal  sense  of 
that  term":  Circle  Francais  de  VHarmonie  v.  Frenchj  44 
Hun,  123. 

In  Virginia  a  statute  (Acts  1889-90,  p.  242,  et  seq.)  pro- 
vided that  "  no  person,  corporation,  company,  firm,  partner- 
ship, or  association  shall,  within  the  limits  of  this  state, 
engage  in  the  business,  sell,  or  offer  to  sell,  ardent  spirits," 
without  first  having  obtained  a  license.  It  was  further  pro- 
vided that  "  any  person,  club,  or  corporation  desiring  to 
carry  on  the  business  of  a  retail  liquor  merchant  and  also 
that  of  a  barroom  shall  obtain  a  separate  license  for  each." 
The  Piedmont  Club  was  indicted  for  selling  liquor  without 
license.  It  was  conceded  that  it  was  a  bona  fide  club,  organ- 
ized for  the  purpose  of  evading  the  law.  None  but  members 
or  invited  guests  are  entitled  to  the  privileges  of  the  club, 
and  no  person  not  a  member  is  permitted  to  pay  for  either 
food  or  drink.  The  money  received  from  the  liquors  goes 
into  the  general  fund,  which  is  again  used  to  replenish  the 
stock.  No  profit  is  made  on  the  liquor.  The  supreme  court 
said:  "What  is  complained  of  as  an  unlawful  selling  is 
nothing  more  than  an  equitable  mode  by  which  the  cost  of 
the  liquor  used  by  members  is  divided  among  them  in  pro- 
portion to  the  quantity  that  each  one  uses If  there 

can  be  said  to  have  been,  in  the  strictest  or  most  technical 
sense,  a  sale  at  all,  it  was  not  such  a  sale  as  the  statute  con- 
templates. The  defendant  club,  in  dispensing  liquors  to  or 
at  the  expense  of  its  members,  was  not  engaged  in  carrying 
on  the  business  of  selling  "^  liquor":  Piedmont  Club  v.  Com- 
monwealth, 87  Va.  540.  In  a  recent  case  the  supreme  court 
of  South  Carolina  reviewed  the  above  cases,  and  approved 
them:  Columbia  Club  v.  McMaster,  35  S.  C.  1;  28  Am.  St. 
Rep.  826. 

To  the  same  efiect  are  the  cases  of  Tennessee  Club  v.  Dwyer, 
11  Lea,  452;  47  Am.  Rep.  298;  Barden  v.  Montana  Club,  10 
Mont.  330;  24  Am.  St.  Rep.  27.  From  these  cases  the  principle 
is  deducible  that  the  distribution  of  liquors  by  a  bona  fide 
club  among  its  members  is  not  a  sale,  within  the  inhibition 
of  a  liquor  law,  even  though  the  person  receiving  the  liquor 
give  money  in  return  for  it     It  is  otherwise,  however,  where 
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such  club  18  simply  a  device  resorted  to  as  a  means  of  evad- 
ing the  statute:  See  Columbia  Club  v.  McMaster^  35  S.  C.  1; 
28  Am.  St.  Rep.  826;  Am.  &  Eng.  Ency.  of  Law,  tit.  "Intoxi- 
cating Liquor." 

The  case  of  Richart  v.  People,  79  111.  85,  is  often  cited  to 
support  the  converse  of  the  above  proposition.  The  facts 
there  made  a  case  totally  dissimilar  to  those  we  have  re- 
viewed and  the  one  at  bar.  The  members  did  not  own  the 
liquors,  although  they  claimed  to  own  them.  The  money 
received  went  to  the  pretended  treasurer,  who  rendered  no 
account  to  the  members.  Any  one  could  become  a  member 
by  paying  a  dollar.  The  court  correctly  held  that  the  jury 
were  warranted  in  finding  it  a  mere  device  to  evade  the  law. 
The  case  does  not  conflict  with  those  above.  The  case  of 
Marmont  v.  State,  48  Ind.  21,  directly  conflicts  with  the 
cases  we  have  reviewed.  It  was  there  distinctly  held  that 
the  delivery  by  the  club,  through  its  agent,  of  beer,  which 
was  the  common  property  of  the  society,  to  a  member  of  the 
society,  upon  credit  or  for  cash,  and  which  thereby  became 
the  separate  property  of  the  member,  was  a  sale,  within  the 
meaning  of  the  statute  of  that  state.  So,  in  Alabama,  it  was 
held  that  such  a  transaction  was  a  sale:  Martin  v.  State,  59 
Ala.  34.  To  the  same  effect  seems  the  opinion  in  the  case  of 
Chesapeake  Club  v.  State,  63  Md.  446,  by  Alvey,  C.  J.,  and 
Judges  Stone  and  Irving  concurring.  In  the  same  case,  how- 
ever. Judge  Bryan  delivered  an  opinion,  concurred  in  by 
Judges  Yellott  and  Robinson,  reasserting  the  doctrine  in 
Seim  V.  State,  55  Md.  566,  39  Am.  Rep.  419,  and  holding 
that  "  if,  in  this  case,  the  whisky  and  beer  which  the  appel- 
lant was  charged  with  keeping  was  kept  for  the  purpose  of 
furnishing  to  its  members  under  the  circumstances  above 
stated,  there  would  be  no  violation  of  the  statute."  The 
statute  referred  to  prohibited  any  person,  company,  or  cor- 
poration, or  association  from  depositing,  or  having  in  posses- 
sion, any  liquors,  with  intent  to  sell  the  same.  The  local 
option  law  was  in  force  where  the  offense  was  alleged  to  have 
been  committed.  The  circumstances  of  the  transaction  in 
question  were  not  unlike  the  one  before  this  court  in  any 
essential  particular. 

We  are  of  the  opinion  that,  upon  authority  and  reason,  it 
must  be  held,  under  the  facts  of  the  present  case,  the  trans- 
action was  not  a  sale  of  the  liquor  in  the  way  of  trade, 
and  that  neither  the  association,  its  ^""^  memberS|  nor  its 
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steward  were  engaged  in  the  occupation  of  selling  liquors. 
If  this  be  true,  was  the  clubrootn  a  place  for  retailing  liquors? 
"  To  retail,"  in  this  connection  must  mean  "  to  sell  in  small 
quantities."  "A  house  for  retailing"  must  mean  "a  house 
where  the  liquors  are  sold  in  small  quantities  in  the  way  of 
trade."  Again,  our  statutes  regulating  the  sale  of  spirituous 
liquors  recognize  the  distinction  between  selling  liquors  at 
retail  and  otherwise  as  an  occupation.  It  is  very  clear,  both 
from  the  decisions  we  have  cited  and  our  statutes,  that  the 
club,  its  members,  or  steward  are  not  engaged  in  the  occu- 
pation of  selling  liquors  in  quantities  less  than  one  quart. 
In  the  case  made  by  the  facts  it  is  equally  clear  that  no 
question  of  evasion  of  the  laws,  or  of  a  device  to  conceal  the 
real  objects,  purposes,  and  acts  of  the  association,  arises  in 
this  case.  The  dispensing  of  liquors  to  the  members  is  but 
incidental,  and  for  the  purpose  of  adding  to  the  pleasure  and 
comfort  of  the  members.  Again,  reference  to  the  statutes 
shows  that  the  places  and  houses  named,  and  those  intended 
to  be  embraced,  are  all  "public,"  The  statute  contemplates 
public  houses  and  public  places.  Was  the  clubroom  of  the 
association  either?  None  but  members  and  their  guests  could 
enter  there  or  share  its  privileges.  So  long  as  this  rule  was 
enforced  it  was  not  public,  and  the  evidence  shows  that  the 
rule  was  strictly  observed.  We  conclude  that  the  evidence 
does  not  show  that  defendant  played  cards  at  a  house  for 
retailing  spirituous  liquors,  within  the  meaning  of  the  statute. 
The  judgment  is  reversed  and  cause  remanded. 

Judges  all  present  and  concurring. 


In  thk  Cask  of  Wintera  v.  State,  33  Tex.  Criin.  Rep.  395,  Winters  wa» 
indicted  and  convicted  in  the  lower  court  of  unlawfully  playing  a  game  of 
cards  in  a  public  place,  to  wit,  a  house  for  retailing  spirituous  liquors.  Ife 
was  shown  at  the  trial  that  such  playing  was  done  in  the  clubroom  of  aa 
incorporated  social  club,  where  liquor  belonging  to  the  club  was  sold  only 
to  members,  the  receipts  being  used  to  replenish  the  stock  of  liquors  for 
the  club.  It  was  held  on  appeal,  on  the  authority  of  the  principal  case, 
that  the  conviction  was  not  sustained  by  the  evidence. 

In  the  case  of  Qrant  v.  State,  33  Tex.  Crim.  Rep.  527,  under  an  indictment 
for  playing  cards  in  a  "public  place,"  it  was  shown  on  the  trial  that  the 
card  playing  took  place  in  the  clubrooms  of  an  incorporated  commercial 
club,  organized  for  the  encouragement  of  public  enterprises,  to  which,  ex- 
cept on  special  occasions,  only  members  or  invited  guests  had  access;  that 
no  gambling  was  permitted,  and  that  the  card  playing  consisted  only  of 
games  for  amusement  among  the  members  and  guests,  on  occasions  other 
than  when  the  public  was  admitted.     Oa  an  appeal  from  a  verdict  of  con- 
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riction,  the  appellate  court  held  that  the  verdict  mast  be  set  aside,  aa  such 
rooms  were  not  a  "public  house "  within  the  meaning  of  the  statute. 

EviDENCK  —  Judicial  Notice  —  Incorporated  Cities. — The  situation, 
boundaries,  powers,  and  jurisdiction  of  cities  created  by  statute  will  b« 
judicially  noticed  by  the  courts  of  the  state:  Extended  note  to  Lanfear  v, 
Mestier,  89  Am.  Dec.  667,  680.  Acts  creating  municipal  corporations  are  pub- 
lic acts,  of  which  courts  will  take  judicial  notice:  Prell  v.  McDonald,  7  Kan. 
426;  12  Am.  Rep.  423;  but,  where  every  locality  of  two  hundred  inhabitants 
may  incorporate  itself  as  a  town,  the  courts  will  not  take  judicial  notice  of 
such  incorporation:  Temple  v.  State,  15  Tex.  Ct.  App.  304;  49  Am.  Rep.  200, 
and  note. 

Judges— Disqualification.— Previous  Connection  with  Litigation: 
See  the  notes  to  Ex  parte  Harris,  23  Am.  Sb.  Rep.  550,  and  Roy  v.  Horaley, 
25  Am.  Rep.  540.  Acting  aa  advocate  and  giving  counsel  in  a  matter  !■ 
good  cause  of  disqualification  of  a  judge  in  a  case  arising  out  of  such  matter 
after  his  appointment  as  a  judge:  Moses  v.  Julian,  45  N.  H.  52;  84  Am.  Dec 
114;  Newcome  v.  Light,  58  Tex.  141;  44  Am.  Rep.  604. 

Associations— Selling  Liquors  in  Social  Clubs. — The  distribution  of 
liquors  at  cost  by  a  bona  fide  unincorporated  social  club  to  its  members  is 
not  a  sale  for  which  a  license  can  be  required,  under  a  general  liquor  law 
not  specially  mentioning  such  clubs:  Columbia  Club  v.  McMaster,  35  S.  C  1; 
28  Am.  St.  Rep.  826,  and  note.  To  the  same  e£Fect  see  Burden  v.  Montana 
Club,  10  Mont.  330;  24  Am.  St.  Rep.  27,  and  extended  note. 
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Instructions — All  Issues  Must  be  Presented. — "Whatever  may  be  the 
views  entertained  by  a  court  as  to  the  truth  or  falsity  of  evidence 
adduced,  it  is  incumbent  on  it  to  charge  the  jury,  under  appropriate 
instructions,  on  the  law  applicable  to  every  phase  of  the  testimony 
adduced  on  the  trial. 

Homicide — Insult  to  Female — Manslaughter. — Under  a  statute  provid- 
ing that  "insulting  words  or  conduct  of  the  person  killed  toward  a 
female  relative  of  the  party  guilty  of  the  homicide  is  deemed  adequate 
cause  to  reduce  the  offense  from  murder  to  manslaughter,  if  the  killing 
took  place  as  soon  thereafter  as  the  party  killing  may  meet  with  the 
person  killed  after  having  been  informed  of  such  insults,"  the  law 
prescribes  no  limit  to  the  subsidence  of  the  passion  supposed  to  have 
been  engendered  by  the  information  received  up  to  the  time  of  the 
first  meeting,  provided  the  passion  is  such  as  renders  the  mind  incapable 
of  cool  reflection,  and  actually  exists  from  adequate  cause  at  the  time 
of  the  killing. 

HoMiciDB— Insult  to  Female— Manslaughter.— On  a  trial  for  a  killing 
by  the  accused  upon  the  first  meeting  with  the  party  killed  after  infor- 
mation of  insulting  words  or  conduct  by  the  latt«r  toward  a  female 
relative  of  the  former,  the  failure  of  the  court  to  submit  the  issue  of 
manslaughter  to  the  jury  is  error,  and  is  tantamount  to  deciding  the 
extenuating  evidence  of  the  accused  against  him. 
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HoMiciDK— Insult  to  Fkmalb — Manslaughter.— On  the  trial  for  a  killing 
by  the  accused  on  the  first  meeting  with  the  deceased  after  receiving 
information  of  insulting  conduct  by  the  latter  toward  a  female  relative 
of  the  former,  the  facts  must  be  viewed  from  the  standpoint  of  the 
accused,  and  if  adequate  cause  and  passion  existed  in  his  mind  his 
crime  could  be  of  no  higher  grade  than  manslaughter,  although  the 
insulting  conduct  had  never  occurred,  provided  he  believed  it  had. 

Homicide— Insult  to  Female— Manslaughter— Evidence. — On  a  trial 
for  murder  evidence  that  the  deceased  had  committed  a  rape  on  the 
wife  of  the  accused  prior  to  his  marriage  is  admissible  upon  the  issue 
of  manslaughter  raised  by  a  defense  that  the  killing  was  caused  by 
insulting  conduct  by  the  deceased  toward  the  wife  of  the  accused, 
both  prior  and  subsequent  to  his  marriage. 

Homicide. — Judgment  of  Appellate  Court  Refusing  Bail  in  a  murder 
case  does  not  deprive  the  accused  of  his  right,  upon  final  trial,  to  have 
all  legitimate  issues  raised  by  the  evidence  passed  upon  by  the  jury, 
nor  conclude  the  trial  court  from  submitting  to  the  jury  the  question 
of  lesser  degrees  of  homicide  than  murder  in  the  first  degree,  suggested 
by  the  evidence.  On  final  trial  the  case  must  be  tried  in  the  same 
manner  and  under  the  same  rules  of  law  as  if  it  had  never  been  before 
a  court  for  any  purpose,  unless  some  question  of  evidence  is  settled  by 
the  appellate  court  in  refusing  bail. 

Murder— Condition  of  Mind  Question  for  Jury. — Whether  the  mind 
of  the  accused  is  cool,  or  disturbed  and  enraged  at  the  time  of  the  kill- 
ing, is  a  question  of  fact  and  not  of  law,  and  relates  to  the  actual  con* 
dition  of  mind  at  that  time,  and  not  to  its  status  merely  from  lapse  of 
time  between  the  provocation  and  the  killing,  although  such  lapse  of 
time  may  enter  into  the  case  as  a  fact  to  be  determined  by  the  jury. 

**'  Davidson,  J.  Appellant  was  convicted  of  murder  in 
the  first  degree,  his  punishment  being  assessed  at  a  life  term 
in  the  penitentiary.  In  extenuation  of  the  homicide  he 
introduced  evidence  to  show  the  killing  occurred  on  account 
of  insulting  conduct  toward  his  wife.  In  this  connection 
it  was  testified  by  the  wife  of  the  accused  that  while  she  was 
a  widow,  and  prior  to  her  marriage  with  appellant,  the  de- 
ceased, W.  G.  Veal,  approached  her  bed  and  had  enforced 
sexual  intercourse  with  her;  that  deceased,  subsequent  to 
her  marriage  to  appellant,  visited  her  home,  knocked  at  the 
door,  and  was  admitted  by  the  servant  girl;  and  upon  another 
occasion  visited  her  house.  Both  visits  occurred  in  the 
absence  of  her  husband.  Testifying  in  regard  to  the  former 
visit,  Mrs.  Jones  said:  "Captain  Veal  came  in  and  spoke  to 
me.  I  don't  remember  what  he  said.  I  suppose  he  said, 
•Good  morning,'  or  'Good  evening.'  I  stood  up  and  said, 
•  What  do  you  come  here  for?  You  know  you  are  not  wel- 
come in  my  house.'  He  did  not  leave  then  right  away. 
I  do  not  know  what  he  said,  exactly.    I  kept  insisting  and 
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tried  to  drive  him  or  kept  trying  to  get  *'*  him  to  go 
away,  saying  I  did  not  want  him  there,  or  something  like 
that.  He  turned  as  if  he  would  go,  but  stood  a  moment,  and 
then  he  came  toward  me.  He  came  toward  rae  just  this 
way,  with  his  arms  stretched  out.  [Witness  stood  up  and 
showed  how  it  was.]  I  said,  '  Don't  you  come  here,  Captain 
Veal.  You  forget  where  you  are.  You  forget  that  I  have  a 
husband  to  protect  me.'  He  turned  and  left  the  room."  In 
reference  to  the  second  visit,  she  stated:  "About  eight  years 
ago  he  came  to  my  house  again This  was  in  the  day- 
time, too,  but  I  do  not  know  what  time  in  the  day,  or  the 
date.  I  was  in  the  kitchen  then,  busy  at  work.  One  of  my 
little  children  came  into  the  kitchen,  and  said,  *  Mamma, 
there  is  a  gentleman  at  the  door.*  I  went  out  there  without 
knowing  or  dreaming  who  it  was.  He  was  standing  in  the 
front  door,  and  I  only  went  as  far  as  the  back  door,  and  I 
saw  him  there,  and  I  said,  'What  do  you  come  here  for? 
You  know  it  makes  me  miserable  to  see  you.  You  know 
better  than  to  come  to  my  house.'  It  seems  to  me  that  he 
said  something,  but  I  do  not  remember  what  it  was.  I 
think  he  remarked  that  he  was  taking  a  walk,  and  thought 
he  would  come  in  and  see  how  I  was  getting  along,  or  some- 
thing like  that.  He  did  not  make  any  movement  or  gesture 
toward  me,  but  turned  and  left  the  house." 

About  a  year  before  the  homicide  these  matters  were  com- 
municated to  the  appellant  by  his  wife,  and  produced  a 
decided  and  marked  impression  upon  his  mind  and  life,  as 
testified  by  the  wife,  and  thenceforward  his  life  and  conduct 
underwent  a  great  change.  Speaking  of  the  effect  of  her 
communication  to  her  husband,  she  testified,  that  "  Dr.  Jones 
was  terribly  shocked  and  distressed  when  I  told  him  the 
story.  He  said,  *My  Godl  How  could  it  be  true?  How 
could  it  have  happened?'  He  said, 'If  an  archangel  had 
told  me  I  could  not  have  believed  it.  I  could  not  have 
believed  anybody  on  earth  but  yourself.'  He  did  not  sleep 
any  more  that  night  that  I  know  of.  I  saw  what  eflFect  it 
had  on  him,  and  I  saw  that  he  was  so  distressed  I  regretted 
telling  him.  I  did  not  sleep  any  more  myself.  I  alwa3'8 
felt  as  if  I  could  not  die  satisfied,  and  could  never  be  utterly 
happy  until  I  did  tell  him.  I  told  him  that  I  could  not 
have  died  satisfied  without  telling  him.  These  things  have 
been  the  subject  of  discussion  between  Dr.  Jones  and  myself 
often,  both  in  the  daytime  and  night,  but  mostly  at  night, 
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as  he  is  away  in  the  daytime  most  all  the  time.  He  could 
never  speak  of  it  without  almost  crying  like  a  child.  It 
alujost  unmans  him.  He  was  nervous  and  restless.  He  did 
not  sleep  well  at  night.  He  was  just  mortified  and  dis- 
tressed more  than  he  could  bear,  almost.  I  have  noticed  tho 
expression  of  his  eyes  when  he  would  speak  about  it.  He 
always  had  a  troubled  and  sad  look  and  expression.  He 
always  seemed  terribly  grieved  over  it.     He  has  not  hardly 

seemed  like  the  same  man  since All  of  this  was  not 

his  way  of  doing  before  I  told  him." 

49*  While  there  is  more  of  this  same  character  of  evidence, 
we  have  quoted  enough  to  illustrate  the  question  in  regard  to 
the  failure  of  the  court  to  instruct  the  jury  upon  the  princi- 
ples of  manslaughter,  and  his  refusal  to  give  special  instruc- 
tions asked  in  this  respect.  There  is  a  serious  conflict  in  the 
testimony  as  to  whether  appellant  had  ever  met  deceased 
prior  to  the  killing,  after  being  informed  of  his  conduct  to- 
ward Mrs.  Jones.  Evidence  was  also  introduced  tending  to 
show  that  appellant  killed  Veal  because  of  reasons  and  mo- 
tives other  than  the  insulting  conduct  toward  his  wife.  In 
regard  to  the  condition  of  appellant's  mind  at  the  tinj^;  of  the 
homicide,  the  testimony  is  also  conflicting.  It  was  stated  by 
some  of  the  witnesses  that  he  was  very  much  excited,  while 
others  testified  that  he  was  not  more  so  than  a  slayer  would 
usually  be  when  a  homicide  had  been  committed.  There 
was  a  conflict  in  the  evidence  in  regard  to  these  various 
issues.  In  such  state  of  case  it  is  the  duty  of  the  court  to 
instruct  the  jury  in  regard  to  the  law  applicable  to  the  issues 
thus  presented,  leaving  the  weight  of  testimony  and  the  cred- 
ibility of  the  witnesses  to  be  decided  by  the  jury.  Whatever 
may  be  the  views  entertained  by  a  court  as  to  the  truth  or 
falsity  of  evidence  adduced,  it  is  incumbent  on  him  to  charge 
the  jury,  under  appropriate  instructions,  the  law  applicable 
to  every  phase  of  the  testimony  adduced  on  the  trial.  This 
is  expressly  commanded  by  the  statute.  To  hold  otherwise 
would  authorize  the  trial  judge  to  submit  the  law  applicable 
only  to  such  evidence  as  he  might  deem  worthy  of  credit, 
discarding  such  as  he  believed  unworthy  of  credence,  and 
often,  doubtless,  thus  impressing  the  minds  of  the  jurors  with 
the  fact  that  the  testimony  was  fabricated  or  false,  and  in 
this  way  it  would  be  used  strongly  against  the  accused  by 
the  jury.  The  only  safe  rule  is  to  follow  the  statutory  law  of 
the  state  in  all  criminal  trials. 
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Under  our  statute,  "  insulting  words  or  conduct  of  the  per- 
son killed  toward  a  female  relative  of  the  party  guilty  of 
the  homicide  "  is  deemed  adequate  cause  to  reduce  a  homi- 
cide from  murder  to  manslaughter:  Pen.  Code,  art.  597,  subd. 
4.  In  such  state  of  case  it  is  further  provided  that  "it  must 
appear  that  the  killing  took  place  immediately  upon  the  hap- 
pening of  the  insulting  conduct  or  the  uttering  of  the  insult- 
ing words,  or  so  soon  thereafter  as  the  party  killing  may 
meet  with  the  person  killed  after  having  been  informed  of 
such  insults."  We  are  dealing,  in  this  case,  only  with  that 
clause  of  the  statute  which  reduces  the  homicide  to  man- 
slaugliter  when  the  killing  occurs  upon  the  first  meeting 
after  the  party  killing  has  been  informed  of  the  insulting 
conduct  on  the  part  of  the  party  killed.  It  will  be  borne  in 
mind  that  subdivision  1  of  article  594,  which  provides  "that 
the  provocation  must  arise  at  the  time  of  the  commission  of 
the  offense,  and  that  the  passion  is  not  the  result  of  a  former 
provocation,"  has  no  application  to  the  case  in  hand.  The 
insulting  conduct  ***  did  not  occur  in  the  presence  of  Jones. 
He  was  informed  of  it,  and  in  such  state  of  case  he  could  kill 
as  soon  as  he  should  meet  Veal  after  learning  of  the  conduct, 
and  be  guilty  of  no  higher  crime  than  manslaughter,  pro- 
vided the  other  constituent  elements  of  that  offense  were 
present.  As  was  correctly  said  by  Presiding  Judge  White  in 
Eanes  v.  State,  10  Tex.  Grim.  App.  421:  "  Up  to  the  time  of  his 
first  meeting,  the  law  prescribes  no  limit  for  the  subsidence  of 
the  passion  supposed  to  be  engendered  by  the  information 
received."  The  length  of  time  in  such  state  of  case  does  not 
control  the  condition  of  the  mind.  If  the  killing  takes  place 
on  the  first  meeting,  then  it  is  true  in  this,  as  in  all  other 
cases,  that  in  order  to  reduce  the  offense  to  manslaughter  it 
is  necessary  not  only  that  the  adequate  cause  (insulting 
words  or  conduct)  existed  to  produce  anger,  rage,  resentment, 
or  terror  in  a  person  of  ordinary  temper  suSicient  to  render 
the  mind  incapable  of  cool  reflection,  but  such  state  of  mind 
must  actually  exist  at  the  time  of  the  commission  of  the 
offense:  Pen.  Code,  arts.  593,  602.  "There  must  exist,  not 
only  the  adequate  cause,  coupled  with  the  defendant's  knowl- 
edge of  its  existence,  but  the  disturbed  condition  of  the  mind, 
and  the  necessary  passion  must  also  exist,  in  order  to  reduce 
the  killing  from  murder  to  manslaughter":  Massie  v.  State, 
30  Tex.  Crim.  App.  64.  "Adequate  cause,"  unattended  by 
the  requisite  "passion"  rendering  the  mind  incapable  of  cool 
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reflection,  may  become  evidence  of  highly  probative  force, 
showing  murder  upon  express  malfce.  So,  in  this  case,  the 
court,  having  failed  and  refused  to  instruct  the  jury  in  re- 
gard to  the  insulting  conduct,  left  this  evidence  bearing  alone 
upon  the  question  of  murder.  It  then  may  have  become  evi- 
dence of  a  most  cogent  nature  tending  to  show  the  killing  to 
have  been  upon  express  malice;  and  the  evidence  adduced 
and  relied  on  by  him  to  mitigate  his  crime  and  punishment 
was  resolved  adversely  to  him  by  the  action  of  the  court 
refusing  to  submit  the  issue  of  manslaughter.  The  truth  or 
probable  truthfulness  of  his  extenuating  evidence  was  thus 
decided  against  him  by  the  court.  If  the  insulting  conduct 
toward  Mrs.  Jones  by  Veal  was  the  real  cause  of  the  homi- 
cide, or  there  was  a  reasonable  doubt  of  that  fact,  and  the 
killing  occurred  at  the  first  meeting  after  the  accused  had 
been  informed  of  such  conduct,  and,  at  the  time  of  the  kill- 
ing, appellant's  mind  was  in  such  a  state  of  anger,  rage,  or 
resentment  as  to  render  it  incapable  of  cool  reflection,  then 
his  oflense  would  be  of  no  higher  grade  than  manslaughter. 
This  would  be  the  case,  although  such  insulting  conduct  had 
never  occurred,  provided  appellant  actually  believed  it  had. 
The  homicide,  on  the  trial,  must  be  viewed  from  the  stand- 
point of  the  accused.  The  facts  and  circumstances  should 
be  analyzed  and  passed  upon  as  they  were  viewed  by  him  at 
the  time  he  acted  upon  them.  If,  in  this  case,  appellant 
believed  the  insulting  conduct  communicated  to  him  by  his 
wife  actually  occurred,  as  detailed  **''  by  her,  then  to  his 
mind  such  conduct  was  a  reality,  and  the  charge  should 
have  been  so  framed  as  to  submit  this  important  issue  to  the 
jury.  Men  often  act  upon  the  most  important  affairs  and 
interests  in  life  upon  mistakes  of  fact.  They  often  risk 
honor,  reputation,  fortune  and  life  upon  mistakes  of  fact; 
of  course,  believing  at  the  time  they  are  not  mistaken.  The 
guilt  of  the  accused  party,  in  such  state  of  case,  should 
not  depend  upon  the  existence  or  nonexistence  of  the  fact 
itself,  but  upon  the  circumstances  as  they  appeared  to  and 
were  understood  by  him  at  the  time  of  his  acting  upon  them. 
Such  questions  are  matters  of  fact  to  be  solved  by  the  jury 
under  appropriate  instructions.  That  the  insulting  conduct 
had  or  had  not  occurred  would  have  been  immaterial  if  she 
had  so  informed  Jones,  and  he  believed  her.  If  the  jury 
should  believe  that  Mrs.  Jones  informed  her  husband  of  the 
conduct  of  deceased  toward  her,  and  that  his  passions  were 


52  Josses  v.  Statk.  [Texas, 

thereby  aroused  to  toe  extent  of  rendering  his  mind  incapable 
of  cool  reflection,  and  Uiat^ while  his  mind  was  thus  inflamed, 
he  shot  and  killed  Veal  apon  first  meeting  with  him  after 
receiving  snch  information,  his  o^nse  would  be  of  no  higher 
grade  than  manslaughter.  A  solution  of  this  question  ad- 
versely to  appellant  would  require  a  verdict  of  murder  against 
him. 

But  it  may  be  contended  that  Veal's  conduct  toward  Mrs. 
Jones  was  not  **  insalting,"  within  the  meaning  of  the  stat- 
ute. To  determine  whether  this  conduct  was  or  was  not 
insulting,  all  the  testimony  bearing  on  that  subject,  or  in 
any  manner  relating  to  it,  should  he  looked  to,  including  the 
rape  alleged  to  have  been  perpetrated  upon  her  by  Veal  prior 
to  her  marriage  to  appellant.  This  conduct  tends  to  charac- 
terize the  meaning,  purpose,  and  object  of  his  visits  to  her 
residenoe  subsequent  to  the  marriage.  Considered  alone, 
and  apart  from  the  rape,  said  visits,  acts,  and  conduct,  as 
above  stated,  may  be  of  doubtful  import.  But,  taken  in  con- 
nection with  ihe  rape  sworn  to  by  Mrs.  Jones,  its  character 
is  determined  and  fixed.  K  her  relation  of  these  matters  is 
true — and  its  truth  or  falsity  is  a  question  of  fact  for  the  jury, 
and  not  this  court  in  this  proceeding — it  would  be  reasonable 
and  natural  for  appellant,  believing  the  truth  of  her  state- 
ments, to  presume  that  the  visits  of  deceased  to  his  wife  were 
for  the  purpose  of  gratifying  his  lustful  desires.  We  have 
held  the  rape  occurring  before  her  marriage  with  appellant 
could  not  be  relied  upon  to  reduce  the  homicide  to  man- 
slaughter; but  we  have  not  held  that  such  rape  could  not  be 
lodced  to  for  the  purpose  of  giving  character  to  his  conduct 
toward  Mrs.  Jones  occurring  after  marriage. 

Again,  it  may  be  urged  that  all  the  facts,  those  relating  to 
the  rape  as  well  as  those  occurring  when  deceased  visited 
Mrs.  Jones  after  marriage,  were  before  this  court,  and  bail 
refused,  and  therefwe  the  court  did  not  err  in  refusing  ta 
instruct  the  jury  in  r^ard  to  the  law  applicable  to  man- 
slanghter.  However  plausible  this  may  appear,  it  is  wholly 
^*^  untoiable,  and  is  a  very  startling  proposition.  Carried 
to  its  l<^cal  conclusion  and  final  analysis,  the  trial  courts 
the  facts  being  the  same,  should  not  submit  the  law  appli- 
cable to  murder  of  the  second  d^ree;  and  a  refusal  of  bail 
by  this  court  would  preclude  every  issue  save  murder  of  the 
first  degree.  While  murder  of  the  second  degree  and  man- 
slaughter may  be  suggested  by  the  evidence,  this  court  may 
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nevertheless  be  convinced  tbat  the  accused  is  gailtj  of  mur- 
der of  the  first  degree,  and  therefore  refuse  bail.  But  it  cer- 
tainly would  not  follow  that,  in  such  state  of  case,  the  jurj 
would  have  no  right  to  pass  upon  the  issues  thus  presented 
on  a  final  triaL  The  opinion  of  this  court,  refusing  bail,  is 
not  conclusive  upon  these  matters,  nor  does  it  preclude  the 
accused  from  the  right  to  have  them  submitted  to  a  jury  for 
their  determination,  when  suggested  bj  the  evidence.  Nor 
can  the  opinion  of  this  court  in  such  a  state  of  case  be  sub- 
stituted for  that  of  a  jury  whose  province  it  is,  under  the  law, 
to  pass  upon  the  credibility  of  the  witnesses  and  the  weight 
of  the  testimony.  That  this  proposition  is  correct  is  estab- 
lished by  the  fact  that  the  almost  universal  practice  of 
appellate  courts  is  to  refrain  from  commenting  upon  evi- 
dence refusing  or  granting  bail  on  appeaL  This  practice  or 
rule  is  founded  upon  the  highest  grounds  of  right  and  pro- 
priety, because  such  comments,  if  indulged,  would  reflect 
the  opinion  of  the  court  in  regard  to  the  facts,  and  might 
improperly  influence  the  jury  upon  the  final  trial  of  the 
cause. 

In  this  connection,  and  bearing  upon  this  subject.  Judge 
Moore,  in  Ex  parte  MiUer,  41  Tex.  214,  said:  ^And  as  we  are 
not  authorized  to  analyze  and  weigh  the  testimony  to  ascer- 
tain and  determine  wiietlier  it  preponderates  in  favor  of  or 
against  appellant;  nor  can  we  speculate  as  to  the  conclusion 
to  which  the  jury  may  come  if  the  case  was  submitted  to 
them  on  the  evidence  in  the  record  before  us;  and  since, 
whatever  may  be  the  conclusion  which  should  be  reached  by 
those  whose  duty  it  may  be  to  decide  it,  when  appellant's 
guilt  or  innocence  (or,  if  guilty,  the  d^ree  of  his  guilt) 
comes  to  be  finally  determined,  a  careful  examination  of  the 
record  does  not  authorize  us,  in  view  of  the  conflict  in  the 
evidence  as  to  the  condition  of  appellant's  mind  at  the  time 
of  the  homicide,  to  say  that  the  proof  of  his  gmlt  of  a  capital 
oflense  is  evident,  we  must  hold  that  he  is  entitled  to  baiL" 
Such  also  has  been  the  practice  of  this  court  and  its  prede- 
cessor, the  court  of  appeals.  If  the  opinion  of  the  appellate 
court  refusing  bail  must  conclude  the  trial  court  with  respect 
to  the  propriety  of  submitting  lesser  d^;rees  of  homicide  than 
murder  in  the  first  degree,  though  other  degrees  be  suggested 
by  the  testimony,  then  why  not  permit  a  full  discussion  of  the 
evidence  by  the  appellate  court?  Why  refrain  from  such  dis- 
cussion?  By  reference  to  the  remarks  of  Judge  Moore  it  will  b« 
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seen  that  the  rule  is  fully  recognized  that,  whatever  may  be  the 
opinion  of  the  court,  district  or  appellate,  with  reference  to  the 
*••  guilt  or  degree  of  guilt  of  the  party  applying  for  bail, 
upon  final  trial  the  case  must  be  tried  in  the  same  manner 
and  under  the  same  rules  of  law  as  if  it  had  never  been  before 
a  court  for  any  purpose,  unless  some  question  of  evidence  is 
settled  by  the  court  on  appeal  for  bail.  In  other  words, 
every  grade  of  crime,  from  murder  in  the  first  degree  to  negli- 
gent homicide,  if  suggested  by  the  evidence,  must,  by  proper 
instructions,  be  submitted  to  tiie  jury.  A  doctrine  more  sub- 
versive of  our  law,  more  alarming  in  its  tendency,  and  more 
fatal  to  that  bulwark  of  Anglo-Saxon  liberty,  the  jury  system, 
could  not  be  suggested  than  that  this  court  could  settle  ques- 
tions of  fact  for  the  jury,  or  that  the  opinion  of  this  court 
must  be  taken  as  final  against  the  accused — be  substituted 
for  that  of  the  jury.  Illustrative  of  the  fallacy  of  such  a 
doctrine,  a  case  may  be  supposed  wherein  the  accused,  under 
an  indictment  charging  him  with  murder,  prosecutes  his 
appeal  from  a  refusal  of  bail,  and,  the  judgment  being  af- 
firmed, the  court  refuses  on  a  final  trial  to  submit  only  the 
law  applicable  to  murder  of  the  first  degree.  His  complaint 
that  murder  of  the  second  degree  is  suggested  by  the  evi- 
dence, and  the  law  applicable  thereto  should  also  be  given  in 
charge  to  the  jury,  is  met  by  the  proposition  that  the  appel- 
late court  has  settled  this  question  adversely  to  him,  and  the 
charge  is  therefore  refused.  The  latter  proposition  being  cor- 
rect, it  would  then  be  useless  for  him  to  urge,  under  the  con- 
stitution and  laws,  that  he  had  the  right  to  be  tried  on  the 
facts  by  a  jury,  for  the  reason  that  this  court  has  settled  the 
evidence  against  him.  Whatever  may  be  the  views  of  a  court 
as  to  the  weight  of  the  evidence  or  the  credibility  of  the  wit- 
nesses, such  court  cannot  deprive  the  accused  of  the  right  of 
a  trial  by  jury. 

In  defining  "cooling  time,"  the  court  charged  the  jury: 
"  On  the  other  hand,  if  the  design  to  unlawfully  kill  has  its 
inception  and  origin  in  an  inflamed  and  excited  mind,  yet  if 
there  be  sufficient  time  for  the  passion  to  subside  and  for 
reason  to  interpose,  and  a  homicide  be  committed  in  pursu- 
ance of  a  design  thus  previously  conceived,  the  offense  is 
murder  upon  express  malice,  and  therefore  murder  of  the 
first  degree."  In  applying  the  law  to  the  facts  in  this  con- 
nection, the  following  charge  was  given:  "Or  if,  after  con- 
Bidering  the  evidence,  you  shall  believe  that  the  defendant 
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conceived  a  design  to  unlawfully  kill  the  said  Veal,  and  that 
at  the  time  of  the  forming  of  such  design  his  mind  was  not 
sedate  and  deliberate,  but  was  in  a  state  of  excitement,  and 
should  further  believe  that  after  the  formation  of  such  design, 
and  before  the  killing  of  Veal,  there  was  sutficient  time,  under 
the  circumstances  of  the  case,  to  enable  the  defendant  to  re- 
flect and  consider  upon  such  design,  and  to  comprehend  the 
nature  of  the  act  and  its  probable  consequences,  and  that 
the  defendant  killed  said  Veal  in  execution  of  such  previously 
formed  design,  at  the  time  and  place  and  in  the  manner 
as  charged  in  the  indictment,  you  will  find  the  defend- 
ant '•"  guilty  of  murder  of  the  first  degree,  and  assess  his 
punishment  accordingly."  These  charges  were  promptly  ex- 
cepted to,  and  proper  bills  of  exceptions  reserved  by  appel- 
lant. In  the  final  analysis  of  these  instructions  the  question 
of  "cooling  time"  is  made  a  matter  of  law;  that  is,  if  a  suf- 
ficient length  of  time,  under  the  circumstances  of  the  case, 
has  elapsed  for  the  mind  to  cool,  as  a  matter  of  law  it  must 
be  cool.  We  do  not  so  understand  the  law,  viewed  in  the 
light  of  our  statutes.  The  condition  of  the  mind  at  the  time 
of  a  homicide  is  a  question  of  fact,  and  it  is  fundamental  in 
this  state  that  the  jury  should  view  the  homicide,  as  nearly 
as  possible,  as  did  the  accused  at  the  time  he  committed  the 
act.  The  statute  fixes  no  time  in  which  an  excited  mind  is 
required  to  become  cool  and  sedate.  This  question  must 
depend  upon  the  facts  attendant  upon  the  particular  case. 
In  the  case  in  hand  a  disturbing  cause  of  some  character 
was  disclosed  by  the  facts;  hence  the  charge  of  the  court. 
If  it  grew  out  of  the  insulting  conduct  toward  Mrs.  Jones, 
and  the  killing  occurred  upon  the  first  meeting  with  the 
deceased  after  appellant  was  informed  of  such  conduct,  then 
the  law  has  prescribed  no  limit  for  the  subsidence  of  the  pas- 
sion supposed  to  be  engendered  by  the  information  received 
by  him  of  such  insults:  Eanes  v.  State,  10  Tex.  Crim.  App. 
421.  "The  controlling  question  is  whether  the  homicide 
was  the  result  of  passion  upon  adequate  cause,  or  was  done 
deliberately  and  upon  premeditated  design;  and  that  is 
always  a  question  of  fact  upon  which  the  jury  alone  may 
speak":  Halliburton  v.  State,  32  Tex.  Crim.  Rep.  51.  See 
also,  Utzman  v.  State,  32  Tex.  Crim.  Rep.  426.  It  is  really 
not  60  much  a  question  of  time  in  which  the  mind  may 
become  cool  and  sedate,  ag  it  is  one  of  the  actual  condition 
of  the  mind  at  the  time  the  homicide  occurs.     The  law  has 
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not  undertaken  to  prescribe  the  time  in  which  the  mind  may 
become  cool,  passing  from  a  disturbed  or  enraged  condition, 
nor  indeed  can  it  well  do  so.  This  must  depend  upon  testi- 
mony, and  not  law.  There  is,  and  should  be,  a  strong  cor- 
respondence between  the  principle  which  governs  in  regard 
to  the  provocation  and  the  extent  to  which  the  passions  are 
aroused  thereby,  on  the  one  hand,  and  that  which  applies  to 
the  duration  of  the  passion  on  the  other  hand,  and  both  must 
depend  upon  the  facts  attendant  upon  the  case  on  trial.  No 
general  rule  can  well  belaid  down  in  such  cases,  further  than 
that  it  is  a  question  of  fact  to  be  solved  by  the  jury.  Elemen- 
tary authorities  and  adjudicated  cases  agree  that  time  should 
be  allowed  in  which  the  passions  of  the  slayer  may  become 
calm,  and  the  more  rational  line  of  authority  is  to  the  effect 
that  the  question  ought  to  be  left  to  the  jury  as  to  whether 
the  mind  had  actually  become  quiet:  Ferguson  v.  State,  49 
Ind.  33-35;  Maker  v.  People,  10  Mich.  213;  81  Am.  Dec.  781; 
Eanes  v.  State,  10  Tex.  Crim.  App.  421;  3  Rice  on  Evidence, 
Bee.  592. 

*®*  The  measure  of  responsibility  under  our  statute  is 
largely  dependent  upon  the  condition  of  the  mind  of  the 
accused  at  the  time  of  the  homicide.  If  at  the  time  of  the 
homicide  the  mind  of  the  slayer  be  calm,  sedate,  and  delib- 
erate, his  crime  would  be  murder  in  the  first  degree.  If,  on 
the  other  hand,  it  is  aroused  by  sudden  passion  to  the  point 
of  being  beyond  cool  reflection,  brought  about  by  an  adequate 
cause,  the  killing  would  usually  be  of  no  higher  grade  than 
manslaughter.  Whether  the  mind  be  cool  or  otherwise  is  a 
question  of  fact,  not  of  law,  and  relates  to  the  actual  condition 
of  the  mind,  and  not  to  its  status  merely  from  lapse  of  time: 
Eanes  v  State,  10  Tex.  Crim.  App.  421.  That  lapse  of  time  may 
enter  into  the  case  as  a  fact  may  not  be  questioned.  The 
vice  in  the  charge  is  found  in  the  fact  that  the  court  gave  as 
a  criterion  for  ascertaining  the  condition  of  appellant's  mind 
the  length  of  time  intervening  between  the  conception  of  the 
design  to  kill  and  the  date  of  the  homicide,  instead  of  the 
actual  state  of  the  mind  at  the  time  of  the  killing.  The 
instructions  given  substituted  time  for  the  actual  condition 
of  the  mind,  and  made  the  criterion  of  murder  of  the  first 
degree  depend  upon  sufficient  time  for  reason  to  resume  its 
away,  instead  of  the  fact  that  appellant's  mind  was  cool  and 
deliberate.     The  charge  was  erroneous. 

The  judgment  is  reversed  and  cause  remanded. 
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Hurt,  P.  J.,  concurs. 

SiMKiNS,  J.,  expresses  no  opinion. 


Criminal  Law — Instructions— Presentino  All  Issdks. — All  law  ap- 
plicable to  the  evidence  in  the  defeuse  should  be  set  forth  in  the  charge  to 
the  jury:  Carter  v.  State,  30  Tex.  App.  551 ;  28  Am.  St.  Rep.  944,  and  note; 
Snell  V.  State,  29  Tex.  App.  236;  25  Am.  St.  Rep.  723.  On  a  trial  for  mur- 
der the  instructions  should  distinctly  set  forth  the  law  applicable  to  the 
case,  not  alone  the  case  as  made  by  the  evidence  for  the  prosecution,  but 
the  case  as  made  by  all  the  evidence,  and  especially  the  law  applicable  to 
any  favorable  evidence  comprising  defensive  matter  in  behalf  of  the  accused: 
Meuly  V.  State,  26  Tex.  App.  274;  8  Am.  St.  Rep.  477,  and  note.  A  person 
charged  with  murder  is  entitled  to  have  charges  given  which  correctly  state 
the  law  of  his  case,  if  they  are  supported  by  any  evidence,  however  weak, 
insuiBcient,  or  doubtful  in  credibility  it  may  be:  Oibson  v.  State,  89  Ala. 
121;  18  Am.  St.  Rep.  96.  See,  also,  the  note  to  Campbell  v.  Commonwealth, 
21  Am.  St.  Rep.  355. 

Homicide — Insults  to  Female  Relative. — Where  the  statute  provided 
that  "insulting  words  toward  a  female  relative"  should  be  "adequate 
cause  "  to  reduce  homicide  from  murder  to  manslaughter,  it  was  held  that 
insulting  words  of  and  concerning;  such  female  relative,  who  was  not  pres- 
ent, was  within  the  protection  of  the  statute:  Hudson  v.  State,  6  Tex.  Ct. 
App.  565;  32  Am.  Rep.  593.  See,  also,  the  case  of  Levy  v.  State,  28  Tex. 
App.  203;  19  Am.  St.  Rep.  826,  where  this  subject  is  discussed  incidentally. 

Homicide — State  of  Mind — Question  for  Jury. — What  is  reasonable 
or  adequate  provocation  for  such  a  state  of  mind  as  should  give  to  a  homi- 
cide committed  under  its  influence  the  character  of  manslaughter  is  a  ques- 
tion for  the  jury:  Maker  v.  People,  10  Mich.  212;  81  Am.  Dec.  781,  and  note. 
The  question  ae  to  whether  the  act  of  killing  was  caused  by  passion  is  for 
the  jury  to  pass  upon:  Meuly  v.  State,  26  Tex.  App.  274;  8  Am.  St.  Rep. 
477. 

New  Trial — Conductt  of  Second  Trial. — A  new  trial  is  the  rehearing 
of  the  case  before  another  jury,  but  with  as  little  prejudice  as  if  it  had 
never  been  heard.  It  places  the  case  exactly  in  the  position  it  occupied 
before  there  had  been  a  trial,  and  the  party  stands  as  if  he  had  never  been 
tried:  State  v.  Hornaby,  8  Rob.  583;  41  Am.  Dec.  314.  See  the  extended 
note  to  CommonvoeaUh  v.  Arnold,  4  Am.  St.  Rep.  177. 
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Western  Union  Telegraph  Company  v.  Linn. 

[87  Texas,  7.] 

A  Telegraph  Corporation  cannot  by  Its  Contract  Protect  Itself  from 
the  consequences  of  the  negligence  of  its  servants  in  failing  to  deliver  a 
message  with  reasonable  diligence. 

A  Telegraph  Corporation  is  given  SaPFiciENT  Notice  op  the  Relation* 
SHIP  of  the  person  to  whom  the  message  is  directed  and  a  person  named 
therein  when  the  message  states  that  such  person  is  very  low  and  asks 
whether  the  addressee  can  come.  The  terms  of  such  message  notify 
the  corporation  that  he  is  seriously  interested  in  the  condition  of  the  per- 
son described  therein  as  being  very  low. 

The  Damages  for  which  a  Telegraph  Corporation  is  Liable  upon  fail, 
ure  to  transmit  and  deliver  with  proper  diligence  a  message  concerning 
sickness  or  death  are  such  as  fairly  and  reasonably  may  be  considered 
as  arising  naturally,  and  according  to  the  usual  course  of  things,  from 
a  breach  of  its  contract,  or  such  as  reasonably  may  be  supposed  to  have 
been  in  the  contemplation  of  the  parties  as  a  probable  result  of  such 
breach. 

TsLEGRAPH  Corporations — Damages  for  which  not  Liable. — ^From  a 
message  informing  the  addressee  tliat  another  person  was  very  low,  and 
asking  whether  he  could  come,  a  telegraph  corporation  is  not  required 
to  understand  that  the  person  so  mentioned  may  die  before  the  message 
is  delivered,  and  that  the  addressee,  were  it  delivered  in  proper  time, 
might  answer  that  he  would  come,  and  that  upon  such  answer  the 
funeral  would  be  postponed  until  he  could  arrive.  Hence,  the  corpo- 
ration, though  its  negligence  causes  the  nondelivery  of  the  message  at 
the  proper  time,  is  not  answerable  for  damages  arising  from  the  conse- 
quent inability  of  the  addressee  to  be  present  at  the  funeral. 

Walton,  Hill  &  Walton,  for  the  plaintiff  in  error. 
George  F.  Pendexter,  for  the  defendant  in  error. 

(68) 
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•  Brown,  a.  J.  H.  A.  Linn  sued  the  telegraph  company 
to  recover  damages  for  mental  sufiFering  alleged  to  have  been 
caused  to  him  by  the  negligent  failure  to  deliver  in  a  reason- 
able time  the  following  message,  which  was  delivered  to  the 
agent  of  defendant  at  Benavides,  Texas,  January  5,  1891,  for 
transmission: 

"  Benavides,  Texas,  January  26. 

"To  H.  A.  Linn,  1607  Lavaca,  Austin:  Grace  is  very  low. 
Can  you  come  and  bring  Maude? 

[signed]     "  Kate." 

Petition  alleged  that  Grace  was  a  sister  to  plaintiff,  and 
that  she  died  on  the  same  day  that  the  message  was  deliv- 
ered to  defendant's  agent  at  Benavides.  That  "Kate"  and 
'*  Maude"  were  also  sisters  to  the  plaintiff.  That  the  mes- 
sage was  received  by  defendant's  agent  at  Austin  over  its 
wires  at  6:30  p.  m.  on  the  day  of  its  date,  but  was  not  deliv- 
ered until  the  next  day,  the  26th,  at  9  o'clock  a.  m.,  and  soon 
after  receiving  the  said  message  he  received  from  defendant 
another  message  informing  him  of  his  sister  Grace's  death, 
when,  realizing  that  it  was  too  late  to  reach  Benavides  in  time 
for  the  funeral,  he  sent  a  message  informing  the  family  that 
the  message  was  received  too  late  for  him  to  attend.  The 
petition  contained  allegations  sufficient  to  show  the  negligence 
of  the  defendant,  **  and  also  the  following  specific  allega- 
tions upon  which  the  questions  involved  in  the  demurrer 
arise: 

"  Plaintiff  avers  that  if  defendant  had  promptly  delivered 
said  message  to  him  on  the  day  it  was  received,  as  was  its 
duty  to  do,  that  plaintiff  would  have  at  once  sent  a  reply 
thereto,  notifying  his  said  sister  Kate  and  his  brother-in-law, 
the  husband  of  said  Grace,  of  his  intention  to  leave  Austin  on 
the  morning  of  January  26,  1891,  for  the  purpose  of  visiting 
his  said  sister  Grace,  which  he  avers  that  he  would  have  done 
but  for  the  negligence  and  carelessness  of  the  defendant  as 
above  set  forth. 

"And  plaintiff  avers  that  had  said  message  been  promptly 
delivered  to  him  he  could  and  would  have  Jeft  Austin  on  the 
morning  of  January  26,  1891,  and  would  have  reached  Bena- 
vides by  11  o'clock  on  the  morning  of  January  27,  1891.  That 
his  said  sister  Grace  was  buried  at  4:30  o'clock  on  January 
26,  1891,  but  that  if  said  telegram  had  been  promptly  deliv- 
ered to  him  by  the  defendant,  so  that  he  would  have  the 
opportunity  of  replying  thereto  on  January  25th,  and  of  an- 
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nouncing  his  intention  of  a  visit  to  his  said  sister  in  response 
to  said  telegram,  that  the  burial  of  said  Grace  would  have 
been  deferred  until  the  afternoon  of  January  27,  1891,  to  en- 
able plaintiff  to  be  present  thereat. 

*'  Plaintiff  further  avers  that  the  train  leaving  Austin  on 
January  26,  1891,  upon  which  he  would  have  traveled  to 
Benavides,  departed  before  the  delivery  of  said  telegram  to 
him  by  defendant,  and  that  no  other  train  left  Austin  upon 
which  he  could  have  made  the  trip  until  the  morning  of  Jan- 
uary 27th,  so  that  after  the  receipt  of  said  telegram  by  plain- 
tiff it  was  impossible  for  him  to  reach  Benavides  until  about 
11  o'clock  A.  M.  of  January  28,  1891,  to  which  time  plaintiff 
avers  it  was  impossible  to  defer  the  burial  of  his  said  sister. 

"  Plaintiff  avers  that  but  one  train  left  the  city  of  Austin 
on  January  26,  1891,  upon  which  it  was  possible  for  him  to 
make  direct  connection  with  other  lines  of  railroad  running 
between  said  city  and  the  town  of  Benavides. 

"  So  plaintiff  avers  that  on  the  delivery  of  the  said  telegram 
to  him,  and  on  the  receipt  of  another  telegram  within  one 
hour  thereafter,  informing  him  of  the  death  of  his  said  sister 
Grace,  he  realized  that  owing  to  the  negligence  of  the  defend- 
ant in  failing  to  deliver  said  first  described  telegram  that  it 
would  be  impossible  for  him  to  reach  Benavides  in  time  to 
attend  the  funeral  of  his  said  sister. 

'*  Plaintiff  further  avers  that  the  said  Grace  was  his  eldest 
sister,  and  that  the  strongest  feelings  of  love  and  affection 
had  always  existed  between  them,  and  that  plaintiff  suffered 
great  mental. pain  and  disappointment  at  not  being  able  to 
attend  her  burial,  as  he  would  have  done  had  the  defendant 
promptly  delivered  the  message  sent  him  by  his  sister  Kate 
aforesaid." 

**  The  defendant  filed  a  general  demurrer  to  the  amended 
petition,  and  also  six  special  exceptions,  in  which  the  matter 
of  objection  is  presented  in  different  forms,  but  are  in  sub- 
stance: 1.  That  the  message  did  not  notify  defendant  of  the 
relationship  between  plaintiff  and  "Grace,"  the  person  re- 
ported therein  to  be  very  low,  or  that  there  was  any  relation- 
ship existing  between  them;  2.  That  the  damages  claimed 
are  not  such  as  the  parties  are  deemed  to  have  contemplated 
when  the  contract  was  made,  or  that  might  have  been  fore- 
seen as  the  probable  result  of  a  breach  of  the  contract,  and 
that  the  injury  alleged  is  not  the  proximate  result  of  the  neg- 
ligence alleged. 
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Defendant  also  pleaded  specially  that  the  contract  entered 
into  for  sending  the  message  contained  this  clause:  "It  is 
agreed  between  the  sender  of  the  following  message  and  this 
company  that  said  company  shall  not  be  liable  for  mistakes 
or  delays' in  the  transmission  or  delivery  of  any  unrepeated 
message,  whether  happening  by  negligence  of  its  servants  or 
otherwise,  beyond  the  amount  received  for  sending  the  same." 
Plaintiff  excepted  to  tlie  special  answer  of  defendant,  because 
it  could  not  by  contract  defeat  a  recovery  for  tlie  negligence 
of  its  servants  in  not  delivering  the  message  within  a  reason- 
able time,  and  the  said  plea  constituted  no  defense  to  this 
suit.  The  court  sustained  the  plaintiff's  exceptions  to  the 
answer,  and  overruled  the  defendant's  demurrer  and  excep- 
tions to  the  plaintiff's  petition. 

Upon  trial,  judgment  was  given  for  plaintiflf  against  the 
defendant,  from  which  appeal  was  taken,  and  the  court  of 
civil  appeals  affirmed  the  judgment  of  the  district  court. 

The  court  properly  sustained  the  plaintiff's  exceptions  to 
the  defendant's  special  answer;  such  stipulation  in  the  con- 
tract could  not  afford  protection  to  the  defendant  against  the 
negligence  of  its  servants  in  failing  to  deliver  the  message 
with  reasonable  diligence:  Thompson  on  Election,  sec.  228j 
Gulf  etc.  Ry.  Co.  v.  Wilson,  69  Tex.  742. 

There  was  no  error  in  the  judgment  of  the  court  overruling 
the  third  exception  of  the  defendant,  to  the  effect  that  the 
terms  of  the  message  were  not  sufficient  to  notify  defendant 
of  the  relationship  between  the  plaintiff  and  "  Grace."  The 
terms  of  the  message  were  sufficient  to  notify  the  defend- 
ant that  plaintiff  had  a  serious  interest  in  the  condition  of 
"  Grace,"  and  if  there  were  any  reasons  why  it  desired  to 
know  more  particularly  the  relationship,  it  was  its  duty  to 
make  inquiry,  and  not  the  duty  of  the  sender  to  communi- 
cate them  in  the  first  place:  Western  Union  Tel.  Co.  v.  Adams, 
76  Tex.  531;  16  Am.  St.  Rep.  920;  Western  Union  Tel.  Co.  v. 
Moore,  76  Tex.  66;  18  Am.  St.  Rep.  25. 

The  damages  for  which  a  telegraph  company  will  be  held 
liable  upon  failure  to  transmit  and  deliver  a  message  with 
proper  diligence,  when  the  message  concerns  sickness  or 
death,  must  be  ascertained  by  applying  the  rules  which  gov- 
ern in  cases  of  breaches  of  other  contracts;  and,  if  regarded 
as  a  tort,  like  rules  must  be  applied  as  are  applicable  to 
other  torts.  Tlie  **  leading  case  of  Hadley  v.  Bnxendale,  9 
Ex.  341,  laid  down  the  general  rule  as  to  breaches  of  con- 


62  Western  Union  Tel.  Co.  v.  Linn.  [Texas, 

tracts  in  this  comprehensive  language:  "  When  two  parties 
have  made  a  contract  which  one  of  them  has  broken,  the 
damages  which  the  other  party  ought  to  receive  in  respect  of 
such  breach  of  contract  should  be  such  as  may  fairly  and 
reasonably  be  considered  as  arising  naturally  and  according 
to  the  usual  course  of  things  from  such  breach  of  contract 
itself,  or  such  as  may  reasonably  be  supposed  to  have  been 
in  the  contemplation  of  both  parties,  at  the  time  they  made 
the  contract,  as  the  probable  result  of  it." 

The  form  of  expression  by  which  courts  have  applied  this 
rule  to  a  given  state  of  facts  has  varied  according  to  the  par- 
ticular facts  of  the  case  under  consideration,  but  all  of  the 
essential  elements  of  the  rule  above  expressed  are  to  be 
found  in  subsequent  cases  upon  the  subject.  The  general 
doctrine  has  been  applied  by  this  court  in  many  cases,  as  in 
De  la  Zerda  v.  Korn,  25  Tex.  Supp.  194,  where  it  is  said  that 
where  there  is  no  element  *'of  willful  wrong  or  gross  negli- 
gence, remuneration  must  be  restricted  to  the  immediate  cori- 
eequences  of  the  wrongful  act." 

As  applied  to  this  character  of  case,  this  court  expressed 
the  general  doctrine  thus:  *'  In  case  of  tort  the  rule  is,  the 
wrongdoer  shall  be  answerable  for  all  the  injurious  conse- 
quences of  his  tortious  act  which,  according  to  the  usual 
course  of  events  and  general  experience,  were  likely  to  ensue, 
and  whicli,  therefore,  when  the  act  was  committed,  he  may 
reasonably  be  supposed  to  have  foreseen  and  anticipated: 
McAllen  v.  Western  Union  Tel.  ^o.,  70  Tex.  245. 

It  is  not  necessary  that  the  injurious  result  will  certainly 
follow  from  the  breach  of  contract  or  tortious  act,  but  it  must 
be  such  as  might  be  anticipated  as  a  probable  consequence 
thereof.  The  party  who  does  a  wrongful  act  or  fails  to  per- 
form a  contract  is  not  liable  for  the  act  of  a  third  person 
which  is  not  the  natural  result  of  such  wrongful  act  or  breach 
of  contract.  "To  maintain  an  action  for  special  damages, 
they  must  appear  to  be  the  legal  and  natural  consequences 
arising  from  the  tort,  and  not  from  the  wrongful  act  of  a 
third  person  remotely  induced  thereby":  Crain  y.  Petrie,  6 
Hill,  522;  41  Am.  Dec.  765;  Lowery  v.  Western  Union  Tel  Co., 
60  N.  Y.  203. 

Nor  will  a  telegraph  company  be  held  liable  for  results 
that  might  have  been  avoided  by  action  to  be  taken  by  the 
party  himself  or  some  third  person,  unless  such  action  is 
called  for  as  a  natural  consequence  of  the  information  cou- 
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tained,  and  the  action  such  as  in  the  course  of  events  would 
naturally  follow  upon  the.  information  given  by  the  message: 
Lowery  v.  Western  Union  Tel.  Co.,  60  N.  Y.  203;  Smith  v. 
Western  Union  Tel.  Co.,  83  Ky.  57;  4  Am.  St.  Rep.  126. 

The  language  of  the  message  was  sufficient  to  notify  the 
telegraph  company  that  "  Grace  "  was  related  to  the  plaintiff, 
and  of  the  consequences  to  plaintiff  of  a  failure  to  deliver  it. 
The  conclusion  to  be  drawn  was,  *'  that  there  was  a  near 
relationship  between  the  person  mentioned  in  the  message 
and  the  person  addressed,  and  that  upon  its  receipt  he  would 
set  out  to  attend  her  in  her  sickness:  Western  Union  Tel.  Co. 
V.  Moore,  76  Tex.  68;  18  Am.  St.  Rep.  25.  And  it  also  noti- 
fied the  defendant  company  that  the  person  mentioned  might 
die,  and  that  plaintiff  might  by  a  failure  to  deliver  the  mes- 
sage be  deprived  of  being  present  at  her  funeral.  The  mes- 
sage called  for  an  answer  as  to  whether  or  not  plaintiff  could 
come.  It  might  on  the  same  principles  be  held  that  from 
this  the  telegraph  company  would  be  required  to  take  notice 
that  he  would  probably  answer  that  he  could  come. 

Looking  at  the  message  from  the  standpoint  of  the  com- 
pany, could  it  be  understood  that  "  Grace,"  who  was  then 
living,  would  die  before  the  message  was  delivered,  and  that 
upon  receipt  of  the  answer  that  plaintiff  was  on  the  way,  the 
husband  of  '*  Grace,"  who  was  not  known  to  the  defendant,, 
so  far  as  the  petition  shows,  would  postpone  the  funeral  until 
the  arrival  of  the  plaintiff?  The  postponement  depended 
upon  the  death  of  the  sister  before  arrival  of  plaintiff,  which 
was  uncertain;  upon  the  answer  that  he  would  come,  which 
depended  upon  his  own  will  and  his  surroundings;  upon  the 
conditions  surrounding  the  parties  and  the  condition  of  the 
body  and  the  weather,  which  were  alike  unknown  and  uncer- 
tain; and  lastly  upon  the  determination  of  the  husband,  who 
was  unknown,  and  the  result  of  whose  conclusions  upon  the 
subject  were  not  indicated  in  the  language  of  the  message 
itself. 

Before  the  first  message,  the  one  sued  upon,  was  delivered 
to  plaintiff,  another  was  delivered  to  its  agent  at  the  same 
office,  announcing  the  death  of  Grace.  This  could  not  affect 
the  liability  under  the  first.  If  it  be  granted  that  the  com- 
pany was  affected  with  notice  of  the  death  before  delivery 
of  the  first  message  by  the  delivery  to  its  agent  of  the  second, 
it  appears  from  the  petition  that  if  the  message  had  been 
delivered  in  due  time  plaintiff  could  not  have  arrived  there 
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in  time  for  the  funeral,  which  occurred  on  the  next  day,  and 
there  was  nothing  in  the  second  message,  so  far  as  shown^ 
Buggesting  a  postponement  of  the  funeral  until  his  arrival. 

In  any  event  the  damages  claimed  are  not  the  proximate 
result  of  the  failure  to  deliver  the  message,  and  are  therefore 
too  remote  to  constitute  a  cause  of  action  under  the  well-set- 
tled principles  of  the  law.     . 

In  Western  Union  Tel.  Co.  v.  Sheffield,  71  Tex.  570,  10  Am. 
St.  Rep.  790,  information  was  conveyed  and  action  suggested 
by  the  party  addressed;  the  action  suggested  was  such  as  in 
the  course  of  business  a  prudent  man  would  take,  and  the 
probable  result  of  a  failure  to  deliver  the  telegram  was  that 
the  debt  might  be  lost. 

In  Parks  v.  Alta  California  Tel.  Co.,  13  Cal.  422,  73  Am. 
Dec.  589,  information  was  given  to  an  agent  upon  which  to 
act,  and  instruction  given  as  to  the  action  desired.  The 
probable  result  was  that  a  failure  to  deliver  the  message 
**  would  be  that  the  attachment  would  not  be  sued  out,  and 
the  debt  thereby  be  lost. 

In  both  of  these  cases  the  persons  who  were  to  perform  the 
acts  and  the  thing  to  be  done  were  plainly  indicated.  It 
would  reasonably  appear  to  any  prudent  man  that  a  man 
addressed  thus  would  promptl}''  look  after  his  debt,  and  that 
an  agent  thus  informed  and  instructed  would  obey  the  in- 
Btructions. 

The  district  court  erred  in  not  sustaining  the  demurrer  and 
exceptions,  either  of  which  were  suflBcientj  and  the  court  of 
civil  appeals  erred  in  not  reversing  the  judgment  of  the  dis- 
trict court  because  of  that  error. 

The  conclusion  at  which  we  have  arrived  upon  the  excep- 
tions and  demurrer  to  the  petition  of  plaintiff  renders  it 
unnecessary  to  consider  the  other  assignments  of  error  in  this 
case. 

From  the  allegations  in  plaintifiF's  petition  and  the  evi- 
dence in  the  case,  it  is  evident  that  the  plaintiff  cannot  so 
amend  his  petition  as  to  state  a  good  cause  of  action,  and  it 
becomes  the  duty  of  this  court  to  enter  such  judgment  as  the 
district  court  should  have  entered.  It  is  therefore  ordered 
that  the  judgments  of  the  district  court  and  the  court  of 
civil  appeals  be  reversed,  and  that  the  plaintiflTs  petition  be 
dismissed,  and  that  the  plaintiff  in  error  recover  of  the  de- 
fendant in  error  all  costs  in  this  case  in  all  the  courts. 
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Thk  decision  in  the  principal  case  was  followed  in  Wentem  Union  TeL 
Co.  V.  Motley,  87  Tex,  38,  in  which  it  was  again  held  that  mental  suffering 
arising  from  not  being  able  to  attend  a  funeral  is  not  a  proximate  result  of  a 
delay  in  delivering  a  telegram  announcing  the  illness  and  probable  death  of 
the  person  named  therein,  where,  had  the  telegram  been  delivered  in  time, 
it  would  have  been  necessary  for  the  addressee  to  have  telegraphed  and 
asked  a  postponement  of  the  funeral  to  enable  him  to  be  present. 

Telkgraph  Companies — Powek  to  Limit  Liability  for  Neoliqekcb 
ow  Servants. — A  telegraph  company  may  stipulate  against  liability  for  the 
negligence  of  its  messengers  in  failing  to  deliver  for  transmission  messages 
intrusted  to  them  by  the  patrons  of  the  company:  Slamey  v.  Weniern 
Union  TeL  Co.,  92  Ga.  613;  44  Am.  St.  Rep.  95.  See,  also,  note  to  Pacijie 
Tel.  Co.  V.  Undei-wood,  40  Am.  St.  Rep.  494. 

Telegraph  Companies — Notice  of  Relationship  prom  Pace  ot  Mes- 
sage.— A  telegraph  corporation  is  not  chargeable  with  notice  that  the  wife 
of  a  person  to  whom  a  message  is  addressed  is  related  to  a  person  whose 
death  is  announced  therein,  when  the  company  had  no  knowledge  of  the 
existence  of  the  wife  nor  of  her  relationship  to  the  decedent:  Western 
Union  Tel.  Co.  v.  Carter,  85  Tex.  580;  34  Am.  St  Rep.  826,  and  note,  with 
the  cases  collected. 

Telegraph  Companies. — The  Damages  which  may  be  recovered  for  error 
in  the  transmission  of  a  telegraph  message  or  for  delay  in  the  delivery  of  the 
same  are  fully  discussed  in  the  cases  collected  in  the  notes  to  Hughes  v.  West- 
em  Union  TeL  Co.,  41  Am.  St.  Rep.  783,  and  Western  Union  TeL  Co.  v.  Fell- 
ner,  41  Am.  St  Rep.  85. 
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[87  Texas,  49.] 

OomrKTANOE.  — The  Signing  op  a  Conveyance  by  Onb  not  Described 
therein  as  a  grantor  is  wholly  inoperative.  At  most  it  manifests  the 
consent  of  such  signer  that  another  party  described  in  the  conveyance 
as  a  grantor  may  execute  it. 

In  A  Conveyance  by  a  Married  Woman  of  her  Separate  Estate  she 
must  be  Described  as  the  Grantor. — Her  signing  and  acknowl- 
edging  such  instrument  with  her  husband  when  he  alone  is  described 
therein  as  grantor  does  not  affect  her  title. 

Conveyances. — A  Certificate  of  Acknowledgment  Defective  in  Form 
MAY  be  Amended  by  the  oflBcer  so  as  to  make  it  conform  to  the  facts. 

Bbtoppel — Married  Woman. — If  a  husband  executes  a  deed  which  is  also 
signed  by  his  wife,  but  is  void  as  to  her  because  defectively  executed, 
and  the  consideration  of  the  conveyance  is  a  transfer  of  other  tracts  of 
land  to  him,  she  is  not,  by  her  subsequent  joinder  in  a  conveyance  to  a 
third  person  of  the  lands  so  acquired  by  her  husband,  estopped  from 
denying  the  validity  of  the  original  deed. 

Estoppel  against  Husband  and  his  Grantees. — If  a  husband  executes 
a  conveyance  with  covenants  of  warranty  of  lands  belonging  to  his 
wife  which  is  void  as  against  her  because  of  defects  in  execution,  he  is 
estopped,  as  against  innocent  purchasers  from  his  grantee,  from  assert* 
ing  title  subsequently  acquired  by  him  in  the  same  lands  by  the  death 
of  his  wife. 
AM.  St.  Kw.,  Vou  XLVn.-6 
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Denman  &  Franklin  and  W.  0.  Hutchiton,  for  the  plaintiffs 
in  error. 

L.  H.  Brown,  Ford  &  Neighbors,  and  O.  W.  Jones,  for  the 
defendants  in  error. 

**  Gaines,  A.  J.  This  action  was  brought  by  Mrs.  E.  A. 
Stone  and  her  husband  to  recover  a  tract  of  land  claimed  to 
be  her  separate  property.  She  died  after  the  institution  of 
the  suit,  intestate,  and  her  two  children,  as  her  heirs,  were 
made  parties  plaintiflF  in  her  stead.  It  was  admitted  that 
Mrs.  Stone  originally  held  title  to  the  premises  in  controversy 
by  inheritance. 

The  defendants  asserted  title  through  mesne  conveyances 
under  a  deed  executed  by  F.  A.  Stone,  the  husband,  to  J.  D. 
Morrison  on  the  sixth  day  of  December,  1872.  This  was  an 
ordinary  warranty  deed,  in  which  the  name  of  the  husband 
alone  appears  as  grantor.  On  the  first  day  of  March,  1878, 
the  wife  signed  this  conveyance,  and  acknowledged  it  before 
a  notary  public  upon  a  privy  examination.  The  officer 
appended  a  certificate  which  was  materially  defective  and 
insufficient  to  pass  the  wife's  title  if  the  deed  had  been  good 
in  other  respects. 

On  the  twenty-ninth  day  of  May,  1874,  the  notary  attached 
to  the  deed  another  certificate  of  acknowledgment  in  full  con- 
formity to  the  requirements  of  the  statutes  in  relation  to  the 
conveyance  of  property  of  married  women;  and  as  a  part 
thereof  he  also  certified  that  it  was  intended  to  amend  his 
certificate  previously  made. 

The  defendants  also  claimed  that  if  the  alleged  deed  from 
F.  A.  Stone  and  wife  to  Morrison  was  inoperative  as  a  convey- 
ance of  Mrs.  Stone's  title  in  the  land,  that  she  had  estopped 
herself  by  her  subsequent  conduct  from  asserting  that  title. 

The  case  having  been  submitted  to  a  jury,  the  trial  court 
instructed  them,  in  effect,  that  no  title  was  conveyed  by  the 
deed  in  question,  but  that  the  undisputed  evidence  showed 
that  Mrs.  Stone  was  estopped  from  claiming  the  land,  and 
that  therefore  they  should  return  a  verdict  for  the  defendants. 
The  court  of  civil  appeals  held,  upon  appeal  from  the  judg- 
ment in  favor  of  defendants,  that  the  trial  judge  was  correct 
upon  the  first  proposition,  but  that  in  the  second  be  was  in 
error. 

Upon  the  question  whether  one  who  signs  a  conveyance  is 
bound  by  it,  although  he  does  not  appear  upon  its  face  to  be 
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a  party  to  the  instrument,  there  is  some  conflict  oi  opinion; 
but  it  seems  to  us  that  the  great  weight  of  authority  is  in 
favor  of  the  proposition  that  as  to  such  person  the  deed  is 
wholly  inoperative. 

In  Agricultural  Bank  v.  Riee,  4  How.  225,  Chief  Justice 
Taney  says:  "In  the  premises  of  this  instrument  it  is  stated 
to  be  the  intention  of  their  respective  husbands,  in  right  of 
their  wives,  of  the  one  part,  and  of  the  grantees  of  the  other 
part,  the  husbands  and  the  grantees  being  specifically  named, 
and  the  parties  of  the  first  part  then  grant  and  convey  to  the 
parties  of  the  second  part.  The  lessors  of  the  plaintiff  are 
not  described  as  grantors,  and  they  use  no  words  to  convey 
their  interests.  It  is  altogether  the  act  of  the  husbands,  and 
they  alone  convey.  Now  in  order  to  convey  by  grant,  the 
party  possessing  the  right  must  be  the  *'  grantor,  and  use 
apt  and  proper  words  to  convey  to  the  grantee,  and  merely 
signing,  sealing,  and  acknowledging  an  instrument  in  which 
another  person  is  grantor  is  not  sufficient." 

The  same  general  rule  prevails  in  Massachusetts:  Catlin 
V.  Ware,  9  Mass.  218;  6  Am.  Dec.  56;  in  Maine:  Peabody  v. 
Hewett,  52  Me.  33;  83  Am.  Dec.  486;  in  Ohio:  Purcell  v. 
Goshorn,  17  Ohio,  105;  49  Am.  Dec.  448;  in  Alabama:  Har- 
rison V.  Simons,  55  Ala.  510;  and  in  Indiana:  Cox  v.  Wells, 
7  Blackf.  410;  43  Am.  Dec.  98. 

The  contrary  doctrine  seems  to  have  been  announced  in 
Mississippi  and  New  Hampshire:  Armstrong  v.  Stovall,  26 
Miss.  275;  Elliot  v.  Sleeper,  2  N.  H.  525. 

We  are  of  opinion  that  the  rule  which  holds  the  deed  inop- 
erative is  supported  by  the  better  reason,  as  well  as  by  the 
weight  of  authority. 

It  has  been  said  that  the  signing  of  a  deed  manifests  the 
intention  of  the  signers  to  be  bound  by  it,  and  that  the  courts 
should  construe  every  instrument  so  as  to  give  effect  to  the 
intention  of  the  parties  to  it.  But  the  intention  of  the  par- 
ties to  a  written  contract  must  be  derived  from  the  language 
of  the  contract  itself;  and  when  there  is  nothing  in  a  deed  to 
show  an  understanding  on  part  of  one  of  the  signers  to  con- 
vey, we  do  not  see  very  clearly  that  his  signature  manifests 
a  purpose  to  make  a  conveyance. 

When  the  title  is  in  one  person,  and  the  consent  of  another 
is  essential  under  the  law  to  convey  such  title,  and  such 
other  signs  the  deed,  his  name  not  appearing  therein  as  a 
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grantor,  the  signature,  it  would  seem,  would  merely  manifest 
his  consent  to  the  conveyance. 

Snch  was  the  case  of  Ochoa  v.  Miller,  59  Tex.  460.  There 
the  husband  signed  the  deed  of  the  wife,  which  purported  to 
convey  her  separate  property,  and  in  which  he  was  not 
named  as  a  party.  He  had  nothing  to  convey,  and  his  form- 
al assent  by  joining  in  her  conveyance  was  all  that  was 
required  on  his  part  to  pass  title  to  the  property.  It  was 
properly  held  that  his  signature  and  acknowledgment  to  the 
wife's  deed  was  sufficient  to  show  that  he  had  joined  with  the 
wife  in  the  conveyance. 

Such,  also,  were  the  cases  of  Armstrong  v.  Stovall,  26  Miss. 
275,  above  cited,  and  Stone  v.  Montgomery,  35  Miss.  83,  in  the 
same  court.  They  are  very  clearly  distinguishable  from  a 
case  like  the  present,  where  one  signs  a  deed  which  purports 
to  be  wholly  the  act  of  another,  and  where  the  claim  is  that 
the  property  of  such  signer  passes  by  the  conveyance. 

The  wife's  signature  to  the  instrument  under  consideration 
does  tend  to  show  her  consent  to  her  husband's  convej'^ance 
of  the  land,  but  that  is  a  very  different  thing  from  manifest- 
ing a  purpose  to  convey  her  own  interest. 

The  deed  in  question  was  executed  while  the  act  of  April 
30,  1846,  was  in  force,  and  it  is  insisted  that  the  language  of 
that  act  indicates  that  the  signature  of  the  wife,  with  her 
privy  acknowledgment  duly  certified,  was  all  that  was  re- 
quired to  pass  her  title.  That  act  reads  in  part  as  follows: 
54  «4  When  the  husband  and  his  wife  have  signed  and  sealed 
any  deed  or  other  writing  purporting  to  be  a  conveyance  of 
any  estate,  or  interest  in  any  land,  slave  or  slaves,  or  other 
effects,  the  separate  property  of  the  wife,  or  of  the  homestead 
of  the  family,  if  the  wife  appear  before  any  judge  of  the 
supreme  or  district  court  or  notary  public,  and,  being  exam- 
ined by  such  officer  apart  from  her  husband,  shall  declare 
that  she  did  freely  and  willingly  sign  and  seal  the  said  writ- 
ing, to  be  then  shown  and  explained  to  her,  and  wishes  not 
to  retract  it,  and  shall  acknowledge  the  said  deed  or  writing 
so  again  shown  to  her  to  be  her  act,  thereupon  such  judge  or 
notary  shall  certify  such  privy  examination,  acknowledg- 
ment, and  declaration  under  his  hand  and  seal,  by  a  certifi- 
cate annexed  to  said  writing,  to  the  following  effect  and 
substance,"  etc.     Paschal's  Digest,  article  1003. 

Taken  literally,  this  may  be  construed  to  mean  that  it  is 
Bufficieut  if  the  deed  be  in  the  name  of  the  husband,  and  be 
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signed,  sealed,  and  properly  acknowledged  both  by  the  Lus- 
baiid  and  wife.  But  we  are  of  the  opinion  that  such  was  not 
the  intention  of  the  legislature.  A  deed  in  the  name  of  the 
husband  alone  may  purport  to  convey  property  which  in  fact 
belongs  to  the  wife  in  her  separate  right,  but  it  purports  to 
convey  it  as  his  own,  and  not  as  her  property. 

We  think  the  instrument  wiiich  was  intended  to  be  desig- 
nated by  the  statute  is  a  deed  which  upon  its  face  purports 
to  convey  the  wife's  title  to  the  property  described,  and  that 
in  order  to  make  it  such,  it  must  appear  from  the  body  of  the 
conveyance  itself  that  the  wife  is  a  grantor  therein. 

Besides,  the  statute  requires  that  the  contents  of  the  con- 
veyance shall  be  fully  explained  to  the  wife  by  the  officer. 
What  explanation  would  be  given  of  a  deed  like  that  under 
consideration?  The  officer  is  not  presumed  to  know  any- 
thing of  the  title  to  the  land  which  the  instrument  purports 
to  convey.  Could  he  explain  to  her  that  the  legal  effect  of 
her  signature  to  and  acknowledgment  of  the  deed  is  to  pass 
the  title  to  her  separate  estate,  unless  he  knew  that  the  prop- 
erty belonged  to  her  and  not  to  her  husband?  It  would  seem 
he  would  fulfill  his  entire  duty  in  that  particular  by  explain- 
ing to  the  wife  that  the  deed  was  a  conveyance  by  the  hus- 
band of  his  title  to  the  land  therein  described.  To  permit  a 
conveyance  capable  of  tuch  explanation  to  have  the  effect  to 
convey  the  wife's  estate  in  the  land  is  calculated  not  only  to 
defeat  an  obvious  purpose  of  the  statute,  but  to  open  a  door 
to  imposition  and  fraud. 

For  the  reasons  stated,  we  think  that  the  deed  unler  con- 
sideration did  not  convey  the  wife's  title  to  the  land  in  con- 
troversy. It  is  therefore  unnecessary  for  us  to  determine 
whether  the  amended  certificate  of  May  19,  1874,  would  have 
made  it  a  valid  conveyance  provided  she  had  been  a  grantor 
in  the  instrument. 

But  in  order  to  prevent  any  misconception  which  may 
arise  from  the  opinion  of  the  court  of  civil  appeals  upon  that 
question,  we  will  say,  *•  that  if  the  point  were  before  us  we 
are  inclined  to  think  that  we  should  be  constrained  to  hold, 
that  the  officer  while  in  office  had  power  to  amend  his  cer- 
tificate. There  has  been  no  decision  in  our  court  upon  the 
question,  but  the  previous  intimations  of  the  court  are  in  favor 
of  that  view:  McKellar  v.  Peck,  39  Tex.  381;  Peck  v.  McKellar, 
33  Tex.  234.     It  must,  however,  be  conceded,  as  we  think, 
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that  the  weight  of  authority  elsewhere  supports  the  opinioa 

of  tlie  court  of  civil  appeals. 

Since,  as  we  conclude,  the  deed  under  which  defendants 
claim  cannot  be  construed  either  as  a  conveyance  of  the  land 
in  controversy  by  Mrs.  Stone  or  as  an  attempt  by  her  to  con- 
vey it,  it  follows,  as  we  think,  that  her  rights  in  the  land 
were  in  no  manner  affected  by  her  joining  her  husband  in 
conveying  the  property  conveyed  to  him  by  Morrison. 

The  deed  to  the  Round  Rock  property  was  dated  Decem- 
ber 6,  1872.  The  consideration  of  that  conveyance  was  ex- 
pressed to  be  twelve  hundred  and  fifty  dollars  and  three 
hundred  and  ninety-five  acres  of  land  lying  in  Hays  county 
(the  land  in  controversy),  and  seven  hundred  and  thirty-five 
acres  of  land  in  Blanco  county,  **  to  be  hereafter  conveyed  by 
said  Stone  with  good  and  valid  legal  title  with  warranty  unto 
me  and  ray  heirs,"  etc. 

We  have  seen  that  the  deed  to  the  land  in  Hays  county  was 
dated  as  of  the  same  day  as  the  deed  from  Morrison  and  wife 
and  Stone  to  the  Round  Rock  property.  It  was,  however,  not 
acknowledged  by  F.  A.  Stone  until  January  13,  1893. 

But  the  conveyance  from  Morrison  and  wife  would  indi- 
cate that  Stone's  contract,  in  so  far  as  it  conveyed  the  prop- 
erty in  controversy,  was  to  be  fully  performed  whenever  he 
should  execute  and  deliver  to  Morrison  his  own  deed  to  the 
land,  with  the  usual  covenants  of  warranty.  The  deed  which 
was  actually  executed  and  accepted  amounted  to  this,  and  to 
nothing  more. 

Mrs.  Stone's  title  to  the  property  in  controversy  constituted 
no  part  of  the  consideration  for  the  property  conveyed  by 
Morrison  and  wife  to  her  husband;  it  was  Stone's  warranty 
deed  to  the  land  that  constituted  in  part  that  consideration. 

The  lots  in  Round  Rock  therefore  became  community  prop- 
erty; and  being  at  the  time  the  homestead  of  Stone  and  wife, 
her  joinder  in  her  husband's  deed  by  which  they  were  con- 
veyed did  not  in  any  respect  aflfect  her  title  to  the  land  in 
controversy  in  this  suit.  The  consideration  for  the  convey- 
ance of  the  Round  Rock  property  did  not  enure  to  the  benefit 
of  her  separate  estate;  and,  having  received  nothing,  she  was 
not  bound  to  return  the  consideration  for  the  land  conveyed 
by  her  husband  to  Morrison,  as  a  condition  precedent  to  its 
recovery  by  her.  We  find  no  element  of  estoppel  in  the  trans- 
action, so  far  as  Mrs.  Stone  is  concerned. 

Since  it  appears  that  Morrison  in  his  deed  to  Stone  to  the 
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property  in  Round  Rock  warranted  the  title,  and  that  Stone 
was  compelled  to  discharge  a  lien  then  existing  upon  it  which 
amounted  to  more  than  the  ••  consideration  of  the  land  in 
controversy  as  expressed  in  his  deed  to  Morrison,  we  are  of 
opinion,  that  as  between  the  original  parties  Stone  would  not 
be  estopped  to  claim  the  third -interest  for  life  in  the  land 
which  descended  to  him  upon  the  death  of  his  wife.  But  as 
to  persons  claiming  under  Stone  as  innocent  purchasers,  we 
think  the  estoppel  would  apply.  The  covenant  of  warranty 
runs  with  the  land  {Flaniken  v,  Neal,  67  Tex.  629),  and  any 
person  purchasing  the  land  and  paying  value,  without  notice 
of  the  facts  which  would  render  it  inoperative,  would  be  enti- 
tled to  claim  every  right  arising  under  it,  as  if  no  such  facta 
existed. 

The  judgment  of  the  district  court  is  reversed  and  the  cause 
remanded. 

Associate  Justice  Brown  did  not  sit  in  this  case. 


Conveyances — Describing  Grantor. — Where  cue  signs,  seals,  and  deliv- 
ers an  instrument  supposed  to  be  a  perfect  deed,  but  his  name  appears  in  no 
other  part  thereof,  his  interest  in  the  premises  described  in  such  instrument 
is  not  thereby  conveyed:  Peahody  v.  Hewett,  52  Me.  33;  83  Am.  Dec.  486. 
This  question  is  fully  discussed  in  the  extended  note  to  Payne  t.  Parker,  26 
Am.  Dec.  226. 

Husband  and  Wife — Conveyances  by. — A  wife  joining  with  her  hus- 
band in  the  execution  of  a  deed  does  not  convey  her  interest  in  the  prem- 
ises granted.  To  have  such  an  efifect  her  name  must  be  inserted  in  the  body 
of  the  instrument:  Cox  v.  Well-s  7  Blackf.  410;  43  Am.  Dec.  98,  and  note; 
Pwcell  V.  Oosltxyrn,  17  Ohio,  105;  49  Am.  Dec.  448;  Catlin  v.  Ware,  9  Mass. 
218;  6  Am.  Dec.  56,  and  note.  See,  also,  the  note  to  Sharp  v.  Bailey,  81 
Am.  Dec.  492. 

Deed  of  Married  Woman — Defective  Acknowledgment. — Where  a 
married  woman's  deed  is  void  because  defectively  acknowledged,  and  she 
conveys  to  a  second  purchaser  after  her  husband's  death,  the  latter's  title  is 
perfect:  Central  Land  Co.  v.  Laidley,  32  W.  Va.  134;  25  Am.  St.  Rep.  797, 
and  note.  See,  also,  the  extended  note  to  Kantrowitz  v.  Prather,  99  Anu 
Dec.  604. 

Acknowledgment — Correction  of. — OfiBcers  taking  acknowledgment! 
to  deeds  have  the  right  to  and  may  be  compelled  at  any  time  to  correct 
errors  in  their  certificates:  Weathafer  v.  Patterson,  120  Ind.  459;  16  Am.  St. 
Rep.  3.30,  and  note.  This  question  ia  fully  discussed  in  the  extended  not* 
to  Jordan  v.  Corey,  52  Am.  Deo.  520^  and  Griffith  T.  Ventrett,  24  Am.  St. 
Rep.  92d. 
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KioB  v.  St.  Louis,  Arkansas  &  Texas  Ry.  Co. 

[87  Texas,  90.J 
Ejectment —Common  Source  of  Title. — If  a  plaintiff  proves  in  an  action 
to  recover  possession  of  real  property  that  he  and  the  defendant  claim 
under  a  common  source  of  title,  and  that  of  the  two  titles  emanating 
from  that  source  the  plaintiff's  is  the  superior,  he  has  established  prima 
facie  a  right  to  recover  which  is  not  rebutted  or  overthrown  by  evidence 
of  title  in  a  third  person  prior  to  the  conveyance  to  the  common  grantor, 
unless  it  further  aflSrmatively  appears  that  the  title  of  the  third  person 
has  never  become  vested  in  such  common  grantor. 

W.  0.  Davis,  J.  L.  Harris,  and  Duffie  &  Duffie,  for  the  plain- 
tifif  in  error. 

Sam  H.  West,  and  Clark,  Dyer  &  Bolinger,  for  the  defend- 
ant in  error. 

•*  Gaines,  A.  J.  The  plaintiff  in  error  brought  this  suit 
to  recover  of  defendants  in  error  the  tract  of  land  in  contro- 
versy. All  the  defendants  pleaded  not  guilty,  and  some  of 
them  the  statute  of  limitations.  The  heirs  of  one  Lafayette 
Cleveland,  under  whom  both  plaintiff  and  defendants  claim, 
intervened,  asserting  their  ownership  in  the  land. 

Upon  the  trial,  which  was  without  a  jury,  the  plaintiff 
introduced  in  evidence  a  copy  of  a  judgment  of  the  district 
court  of  Coryell  county,  rendered  October  2,  1880,  setting 
apart  to  Lafayette  Cleveland  the  land  in  controversy,  "in  a 
cause  in  which  said  Cleveland  and  his  two  brothers  were 
sole  parties";  and  proved  that  Lafayette  Cleveland  died 
in  December,  1878,  intestate,  leaving  surviving  him  his 
widow,  Ava  Cleveland,  and  his  sons,  Henry  Cleveland,  Dan- 
iel Cleveland,  J.  R.  Cleveland,  Lafayette  Cleveland,  Jr.,  and 
his  daughters,  S.  C.  Campbell,  wife  of  R.  W.  Campbell; 
M.  C.  Russell,  wife  of  D.  C.  Russell;  and  Emma  Cleveland, 
who  subsequently  married  John  A.  Russell.  The  plaintiff 
also  introduced  in  evidence  deeds  to  himself  dated  February 
2,  1889,  from  the  widow  and  all  the  above-named  heirs  of 
Lafayette  Cleveland,  except  Lafayette  Cleveland,  Jr.;  and 
for  the  purpose  of  showing  the  common  source  of  title  he 
introduced  further  a  power  of  attorney  from  Lafayette  Cleve- 
land to  Wharton  Branch,  empowering  the  latter  to  convey 
the  land,  dated  August  12,  1876,  together  with  deeds  exe- 
cuted by  Branch  as  such  attorney  in  the  year  1882,  convey- 
ing the  lands  to  defendants  or  to  those  under  whom  they 
claim. 
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The  defendants  then  introduced  in  evidence  the  patent 
from  the  state,  issued  in  1852,  to  Mary  Hawley  for  the  land 
in  controversy,  and  a  deed  from  Mary  Hawley,  dated  January 
15,  1859,  to  one  John  Morgan,  to  the  same  land.  The  defend- 
ants there  rested,  except  as  to  the  issues  of  the  statute  of 
limitaitions  and  improvements  in  good  faith.  The  intervenors, 
it  seems,  offered  no  evidence. 

The  trial  court  held  that  neither  the  plaintiff  nor  the  in- 
tervenors were  entitled  to  recover,  and  gave  judgment  for 
the  defendants.  The  court  of  civil  appeals  affirmed  that 
judgment,  basing  their  conclusion  upon  the  ground  that  the 
defendants,  by  proving  that  the  land  had  been  patented  to 
Mary  Hawley,  and  had  been  by  her  transferred  to  Morgan^ 
had  shown  a  complete  defense  to  the  action.  In  this  ruling 
we  do  not  concur. 

The  rule  as  to  the  common  source  is,  that  when  the  plain- 
tiff has  proved  that  he  and  the  defendant  claim  title  to  land 
from  a  common  source,  and  that  of  the  two  titles  emanating 
from  that  source  his  is  the  superior,  he  shows  a  prima  facie 
right  to  recover;  and  it  may  be  conceded  that  it  is  a  rule  of 
evidence  and  not  of  estoppel:  Howard  v.  Masterson,  77  Tex. 
41.  •'  Notwithstanding  the  proof  of  the  insufficiency  of 
his  title  under  the  common  source,  the  defendant  may  still 
defeat  the  action  by  showing  that  there  is  a  title  superior  to 
that  of  the  person  or  persons  under  whom  both  claim,  and 
that  he  is  the  holder  of  that  title;  and,  even  without  showing 
that  he  holds  such  superior  title,  it  may  be  that  his  defense 
ought  to  prevail,  provided  he  prove  affirmatively  not  merely 
that  some  one  had  the  title  anterior  to  that  of  the  common 
source,  but  also  that  such  previous  title  never  vested  in  the 
common  source. 

But,  as  we  understand  it,  all  the  authorities  hold  that 
when  one  accepts  a  conveyance  from  another  it  is  at  least 
prima  facie  evidence,  as  against  the  grantee,  of  title  in  the 
grantor.  It  follows  that  if  a  plaintiff  in  an  action  of  trespass 
to  try  title  proves  that  he  has  acquired  the  title  of  such 
grantor — for  example,  that  he  has  the  only  or  elder  valid 
conveyance  of  such  title — he  shows  a  right  to  recover,  pro- 
vided there  be  no  sufficient  evidence  to  rebut  the  presump- 
tion arising  from  an  acceptance  by  the  defendant  of  the  deed 
of  his  grantor. 

Does  mere  proof  that  some  one  held  a  title  anterior  to  the 
time  at  which  the  grantor  undertook  to  convey  show  that  at 


74  RicB  V.  St.  Louii  bto.  Ry.  Oo.  [Texas, 

that  time  he  had  no  title?  Clearly  not.  A  state  of  things 
once  shown  to  exist  is  ordinarily  presumed  to  continue,  in 
the  absence  of  proof  to  the  contrary.  But  here  the  very 
point  presents  itself  upon  which  the  determination  of  the 
qiiestion  under  consideration  must  turn. 

Evidence  that  the  defendant  claims  title  under  the  com- 
mon grantor  is  prima  facie  proof  that  such  grantor  had  the 
title  at  the  time  he  undertook  to  convey  the  right  which  the 
defendant  claims;  and  this  necessarily  involves  the  assump- 
tion that  he  had  acquired  the  title  of  all  previous  owners. 
The  rule  as  to  proof  of  common  source  means  this,  if  it 
means  anything.  The  rule  is  statutory  in  this  state,  and  to 
permit  a  defendant  to  defeat  its  operation  by  showing  the 
naked  fact  that,  previous  to  the  time  the  grantor  undertook 
to  convey,  some  third  party  had  the  title  would  render  it 
nugatory.  To  show  that  the  title  to  the  land  in  controversy 
was  in  some  third  person  before  the  Cleveland  brothers 
claimed  it  is  merely  to  prove  what  we  knew  before,  and  falls 
far  short  of  showing  that  the  title  was  not  in  them  when  the 
decree  of  partition  was  rendered.  In  other  words,  proof  of 
title  in  Morgan  does  not  overcome  the  prima  facie  case  made 
by  the  plaintiff  when  he  introduced  evidence  showing  that 
defendants  derived  their  title  through  deeds  which  purported 
to  convey  the  land  as  the  property  of  Lafayette  Cleveland. 

There  are  eminent  authorities  which  hold  thsit  in  order  to 
defeat  a  recovery,  when  the  plaintiff  has  proved  that  both 
parties  claim  from  a  common  source,  and  that  his  is  the 
superior  title  under  that  source,  the  defendant  must  not  only 
show  that  there  is  an  outstanding  title,  but  that  he  must  con- 
nect himself  with  that  title:  Cooke  v.  Avery,  147  U.  S.  375; 
Cox  V.  Hart,  145  U.  S.  376;  Christenhury  v.  King,  85  N.  C. 
229;  **  Caldwell  v.  Neely,  81  N.  C.  114.  But  it  seems  to  us 
that  so  great  a  restriction  of  the  defendant's  right  is  not  in 
accordance  with  sound  principles.  Since  the  plaintiff  must 
prove  his  title  in  order  to  recover,  it  would  seem,  when  he 
has  shown  title  under  the  common  source,  that  proof  by 
defendant,  however  made,  that  the  common  grantor  had  no 
title  ought  to  be  a  defense.  But,  as  we  have  intimated,  evi- 
dence merely  of  title  in  some  one  anterior  to  the  conveyance 
of  the  common  grantor  does  not  make  such  proof. 

The  judgment  will  be  affirmed  as  to  defendants  T.  V.  Hood, 
Q.  W.  Coleman,  and  John  T.  Holbrook,  who  were  found  to 
have  shown  title  by  limitation.     It  being  impracticable  to 
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adjust  the  rights  of  the  other  defendants  under  the  record 
before  us,  the  judgment  as  to  them  is  reversed  and  the  cause 
remanded. 

Olalmanta  Under  a  Oommon  Bouroe  of  Title. 

The  principal  case  ia  a  fair  illustration  both  of  tiie  tendency  of  the  conrta 
to  enforce  and  sustain  a  title  derived  from  the  common  grantor  of  the 
adverse  parties  to  the  action,  and  at  the  same  time  of  their  disinclination 
to  affirm  the  principle  of  law  governing  cases  of  tliis  character  with  such 
distinctness  as  to  enable  us  to  determine  whether  indeed  there  is  in  any 
case  any  absolute  estoppel  against  a  party  to  an  action  precluding  him 
from  proving  therein  that  while  he  and  his  adversary  claim  to  be  granteei 
of  the  same  person,  yet  that  such  person  never,  in  fact,  had  any  title,  and 
therefore  that  the  acceptance  of  the  deeds  in  question  ought  to  be  regarded 
as  immaterial. 

As  a  matter  of  evidence  there  i$  no  doubt  that  when  either  of  the 
parties  to  an  action  for  the  recovery  of  real  property,  or  otherwise  afifecting 
the  title  thereto,  proves  that  both  of  the  parties  have  acquired  their  respect- 
ive titles  from  a  common  grantor,  it  will  be  assumed  prima  facie  that 
such  grantor  was  the  owner  of  the  property  at  the  time  he  executed  the 
first  conveyance  thereof,  and  the  grantee  in  such  conveyance  or  his  suc- 
cessors in  interest  must  recover  the  property  as  against  any  person  claim- 
ing under  a  conveyance  executed  after  that  by  which  the  common  grantor 
first  parted  with  his  title.  In  other  words,  neither  party  need  go  bacii  of 
the  first  conveyance  from  a  common  grantor,  and  whoever  shows  title 
under  such  conveyance  must  be  awarded  priority,  as  long  as  there  ia  no 
evidence  assailing  the  common  source  of  title:  Cox  v.  hart,  145  U.  S.  376; 
Frink  v.  Eoe,  70  Cal.  305;  Sellman  v.  Hardin,  58  Tex.  86;  Collins  v.  David- 
son, 6  Tex.  Civ.  App.  73;  Lasater  v.  Vaji  Hook,  77  Tex.  050;  Drake  v. 
Happ,  92  Mich.  580;  Tzlar  v.  Hartley,  24  S.  C.  382;  Howard  v.  Maateraon, 
77  Tex.  41;  Carson  v.  Dundas,  39  Neb.  503;  Moss  v.  Utiion  Bank,  7  Baxt. 
216;  Rochell  v.  Benson,  Meigs,  6;  Wortham,  v.  Cherry,  3  Head,  469;  Lake 
Erie  etc.  B.  R.  Co.  v.  Whiiham,  155  111.  514;  46  Am.  St.  Rep.  355;  Nilche  v. 
Earle,  117  Ind.  270;  Merchants  Bank  v.  Harrison,  39  Mo.  433;  93  Am. 
Dec.  285;  Bishop  v.  Truett,  85  Ala.  376;  Pollard  v.  Cocke,  19  Ala.  188;  Finch 
V.  Ullman,  105  Mo.  255;  24  Am.  St.  Rep.  383;  Luen  v.  Wilson,  85  Ky.  503; 
Blalock  V.  Newhill,  78  Ga.  245;  Laidley  v.  Central  Land  Co.,  30  W.  Va.  505; 
Barton  v.  Erickson,  14  Neb.  164;  Booesvelt  v.  Hungate,  110  Hi.  595;  Cranin 
V.  Core,  38  Mich.  381;  Miller  v.  Hardin,  64  Mo.  545;  Brown  v.  Brovm,  45 
Mo.  412;  Gaines  v.  New  Orleans,  6  Wall.  642;  Fellows  v.  Wise,  49  Mo.  350; 
Butcher  v.  Rogers,  60  Mo.  138;  Ives  v.  Sawyer,  4  Dev.  &  B.  61;  Doe  v. 
Pritchard,  11  Smedes  &  M.  327;  Mc  Whorter  v.  Heltzell,  124  Ind.  129;  Low  v. 
Settle,  32  VV.  Va.  600;  Conger  v.  Converse,  9  Iowa,  554;  Riddle  v.  Mwphy, 
7  Serg.  &  R  230,  235. 

Estoppel. — It  may  happen,  however,  that  one  of  the  parties,  while  he 
admits  that  both  have  conveyances  from  the  common  grantor,  will  under- 
take to  prove  that  such  grantor  did  not,  in  fact,  at  the  execution  of  his 
conveyance  have  any  title,  and  therefore  that  those  conveyances  must  be 
regarded  as  immaterial.  If  the  rule  to  which  we  are  referring  ia  a  mere 
rule  of  evidence,  then  it  must  be  conceded  that  the  proof  that  both  parties 
have  claimed  from  a  common  source  of  title  amounts  to  no  more  than  ascer- 
taining that  the  burden  of  proof  must  be  assumed  by  the  party  who  deniaa 
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the  existence  of  title  in  the  common  grantor,  and  that  he  is  entitled  to  have 
the  common  grantor  and  his  conveyances  entirely  disregarded  upon  produc- 
ing satisfactory  proof  that  he  had  no  title  to  convey.  If,  on  the  other  hand, 
the  mere  fact  that  two  persons  have  accepted  a  conveyance  from  the  grantor 
established  such  a  relation  between  them  that  each  is  estopped  from  assert. 
ing  as  against  the  other  the  absence  of  title  in  such  grantor,  all  evidence 
upon  the  question  must  be  excluded  and  the  estoppel  left  in  full  operation, 
and  the  common  grantor  treated  as  the  only  possible  source  of  title.  That 
there  ia  no  estoppel  in  the  stiict  and  proper  sense  of  the  term  must  be 
admitted,  for  either  of  the  parties  is  at  liberty  to  prove  that  the  title  of  the 
property,  instead  of  being  vested  in  the  common  grantor,  was  in  fact  vested 
in  a  third  person,  provided  that  he  who  makes  or  offers  this  proof  can  con- 
nect himself  with  such  third  person  by  showing  that  he  has  acquired  and 
is  entitled  to  rely  upon  his  title. 

In  many  of  the  cases,  however,  while  one  of  the  parties  may,  if  per- 
mitted to  do  so,  be  able  to  prove  that  a  third  person  had  title  paramount 
to  that  of  the  common  grantor,  he  may  not  be  able  to  connect  himself 
with  it.  The  difficult  question  is,  therefore,  whether,  in  such  a  case,  the 
court  must  proceed,  in  opposition  to  the  truth,  upon  the  assumption  that 
the  title  was  in  the  common  grantor,  and  permit  a  recovery  by  or  on 
behalf  of  liis  first  grantee,  though  he  manifestly  acquired  no  title  what- 
ever by  the  conveyance  which  he  received.  There  are,  indeed,  many  cases 
asserting  in  general  terms  that  where  the  adverse  litigants  are  grantees  of 
a  common  grantor,  and  neither  of  them  has  acquired  the  paramount  out- 
standing title,  neither  can  impeach  the  title  of  their  common  grantor: 
SchwaUbach  v.  Chicago  etc.  Ry.  Co.,  69  Wis.  292;  2  Am.  St.  Rep.  740;  Doi 
V.  Dugan,  8  Ohio,  87;  31  Am.  Dec.  432;  Gillian  v.  Bird,  8  Ired.  280;  49 
Am.  Dec.  379,  and  extended  note,  383;  Bedford  v.  Urquhart,  8  La. 
234;  28  Am.  Dec.  137;  Lewis  v.  Watson,  98  Ala.  479;  39  Am.  St.  Rep.  82; 
Oaines  v.  New  Orleans,  6  Wall.  642;  Ames  v.  Beckley,  48  Vt.  395.  The 
reason  given  for  this  assertion  is  that  each  of  them  is  estopped  to  deny  the 
title  of  their  grantor,  unless  he  has,  in  fact,  acquired  the  paramount  title 
from  a  third  person  not  bound  by  this  estoppel:  Caldwell  v.  Neely,  81 
N.  C.  114;  Mickey -v.  Stratton,  5  Saw.  475;  Johnson  v.  Watts,  1  Jones,  228; 
Cooke  V.  Avery,  147  U.  S.  375;  Christenhui-y  v.  King,  85  N.  C.  229;  Doyle  v. 
Wade,  23  Fla.  90;  11  Am.  St.  Rep.  334;  Union  Bank  v.  Manard,  51  Mo. 
648;  McCready  v.  Lansdale,  58  Miss.  877;  Smith  v.  Lindsey,  89  Mo.  76; 
Oanit  V.  Cowen,  27  Ala.  582;  Whisseukun  v.  Jones,  78  N.  C.  361;  Eagle  etc. 
Co.  V.  Monteith,  2  Or.  282;  McClain  v.  Gregg,  2  A.  K.  Marsh.  454.  There- 
fore it  is  not  material  that  the  evidence  shows  that  a  deed  forming  part  of 
the  common  chain  of  title  ia  imperfect  or  void:  Burns  v.  Ooff,  79  Tex.  236; 
Pearson  v.  Flanagan,  52  Tex.  266;  Stegall  v.  Huff,  54  Tex.  193;  or  that  for 
any  other  cause  the  common  grantor  had  no  title  whatsoever:  McDonald 
V.  Hannah,  51  Fed.  Rep.  73;  Horning  v.  Sweet,  27  Minn.  277;  Orfon  v. 
Noonan,  19  Wis.  356;  Butcher  v.  Rogers,  60  Mo.  140;  Sjiect  v.  Gregg,  51  Cat 
200;  Boiling  v.  Teel,  76  Va.  493. 

We  are  unable  to  refer  to  any  legal  principle  from  which  the  conclusion 
can  fairly  be  deduced  that  any  estoppel  necessarily  exists  ia  favor  of  or 
against  persons  from  the  mere  fact  that  they  have  received  conveyances  of 
the  same  property  from  the  same  grantor.  Of  course,  if  a  person  should 
acquire  possession  of  property  under  a  conveyance  and  should  not  have  ac- 
quired any  other  title  thereto,  and  he  shoold  be  sued  for  the  possession  of 
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this  property  by  another  persoTi  holding  under  a  prior  conveyance  from  the 
same  grantor,  it  may  be  proper  to  hold  that  the  defendant  cannot  netain 
possession  acquired  nnder  a  title  by  proving  that  the  title  itself  was  im- 
perfect, and  that  some  third  person,  who  is  at  present  making  no  claim,  ha« 
a  better  right  to  the  pos^esjiiou  than  any  of  the  parties  to  the  litigation. 
In  such  a  case  the  defendant  is  in  a  position  similar  to  that  of  a  tenant 
who,  after  accepting  a  lease  and  obtaining  possession  thereby,  undertakes, 
without  surrendering  such  possession,  to  dispute  his  landlord's  title. 

The  relations  between  a  lessor  and  lessee  and  a  grantor  and  grantee  are 
essentially  different.  The  former  yields  possession  of  the  property  under 
a  contract,  express  or  implied,  that  it  shall  be  restored  to  him  at  the  expi- 
ration of  his  lease,  and  it  would  be  productive  of  bad  faith  on  the  part  of 
lessees  to  permit  them  after  thus  acquiring  possession  to  deny  the  title  of 
their  lessor  and  to  refuse  to  surrender  possession  in  accordance  with  the 
covenants  of  the  lease.  A  grantor  of  the  fee,  on  the  other  hand,  parts 
with  all  his  estate  in  the  property,  and  does  not  need  any  protection 
against  subsequent  acts  of  his  grantee.  The  latter,  having  paid  the  full 
purchase  price,  owes  no  further  duty  to  his  grantor,  and  therefore  is  under 
no  obligation  to  defend  or  maintain  the  title  acquired  from  him.  The 
grantee  may,  therefore,  at  any  time  deny  that  he  received  any  title  by 
virtue  of  his  conveyance:  San  Francinco  v.  Lawton,  18  Cal.  476;  79  Am. 
Dec.  187;  Oslerhout  v.  Shoemab-r,  3  Hill,  513;  Wenzel  v.  SchuUz,  100  Cal. 
250,  255;  Watkins  v.  Holman,  16  Pet.  25,  5.3.  If,  as  these  authorities  af- 
firm, the  grantee  is  not  estopped  as  against  his  grantor  from  denying  that 
he  received  title  from  the  latter,  it  is  difficult  to  understand  upon  what 
principle  an  estoppel  may  arise  in  favor  either  of  a  prior  or  a  subsequent 
grantee  of  a  common  grantor  when  no  such  estoppel  existed  in  favor  of 
him.  We  are  therefore  inclined  to  share  in  the  views  expressed  in  the  prin- 
cipal case  that  the  authorities  holding  that  the  defendant  cannot  defeat  a 
recovery  where  he  and  the  plaintiff  claim  from  a  common  source,  except  by 
showing  the  acquisition  of  a  paramount  outstanding  title,  are  unsound  iu 
principle,  and  that,  •'  since  the  plaintiff  must  prove  his  title  in  order  to  re- 
cover, it  would  seem  that  when  he  has  shown  title  under  the  common 
source,  that  proof  by  the  defendant,  however  made,  that  the  common 
grantor  had  no  title,  ought  to  be  a  defense."  In  the  only  cases  neces- 
sarily affirming  the  right  of  the  defendant  to  make  this  defense,  however, 
it  distinctly  appeared  that  the  common  grantor  had  no  title  whatever,  and 
in  two  of  them  that  the  conveyances  wiiich  he  made  were  by  quitclaim, 
and  therefore  could  not  be  regarded  in  themselves  as  an  assertion  on  his 
part  or  an  admission  upon  that  of  his  grantees  that  he  had  title:  Mc- 
Donald  v.  Hannah,  51  Fed.  Rep.  73;  Wolfe  v.  Doe,  13  Smedes  &  M.  103; 
51  Am.  Dec.  147;  Henry  v.  lieichert,  29  Hun,  395;  Sparrow  v.  Kingman,  I 
N.  Y.  242.  It  is  much  to  be  regretted  that  in  the  decisions  affirming  in 
general  terms  an  estoppel  to  exist  as  between  grantees  of  a  common  grantor 
few  of  them  have  so  considered  the  sabject  as  to  indicate  that  it  had  re- 
ceived careful  attention. 

The  cases  in  which  the  questions  here  considered  have  arisen  have  gener- 
ally been  actions  in  ejectment  or  proceedings  of  a  similar  character  for  the 
recovery  of  the  possession  of  real  property,  and  hence  it  cannot,  perhaps,  be 
affirmed  upon  authority  that  the  rules  adopted  are  applicable  to  other  con- 
troversies. We  do  not,  however,  observe  anything  in  the  nature  or  object 
of  these  actions  to  make  a  rule  upon  this  subject  conceded  to  be  applicable 
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to  them  inapplicable  to  other  controreraies  or  proceedings  respecting  real 
property.  The  only  snit  of  a  diflferent  character  in  which  the  rule  was  in- 
voked, falling  within  our  ohservation,  was  one  for  partition,  and  in  that  th« 
rule  applicable  in  the  state  in  actions  of  ejectment  was  applied  without 
any  discussion  of  the  question  and  apparently  without  any  suggestion  upon 
the  part  of  either  the  court  or  of  counsel  that  the  rule  of  evidence  or  of 
estoppel  in  the  one  proceeding  could  or  ought  to  be  different  from  that  in 
the  other:  Ketchum  v.  Schicketanz,  73  Ind.  137. 

Cotenants. — The  decisions  which  we  have  hitherto  cited  have  been  pro- 
nounced in  cases  in  which  the  litigants  deriving  title  from  a  common  grantor 
have  claimed  estates  in  severalty.  If,  however,  they  are  cotenants  of  the 
property,  the  rules  already  referred  to  apply  to  them  with  additional  force* 
If  either  of  them  has  acquired  possession  of  the  property  under  a  conveyance 
from  a  common  grantor  or  ancestor,  his  position  is  very  much  like  that  of  a 
lessee  receiving  possession  of  property  from  his  landlord  in  this,  that  he  can- 
not, while  he  remains  in  possession,  dispute  the  common  title,  nor  deny  to 
his  cotenant  any  right  to  the  possession  of  the  property  because  of  any  defect 
in  their  common  title,  even  though  he  has  acquired  a  paramount  adverse 
title:  Reinhart  v.  Bradshaw,  19  Nev.  255;  3  Am.  St.  Rep.  886;  Freeman  on 
Cotenancy  and  Partition,  sec.  152;  Jackson  v.  Stieeter,  5  Cow.  530;  Born- 
Jieimer  v.  Baldioin,  42  Cal.  34;  Braintree  v.  Battles,  6  Vt.  395;  Funk  v.  Neto- 
eomher,  10  Md.  301;  Phelan  v.  Kelley,  25  Wend,  391;  Olney  v,  Sawyer,  54 
Cal.  379.  But  it  cannot  be  truly  affirmed  that  a  cotenant  is  absolutely 
estopped  from  denying  the  validity  of  the  title  of  the  common  grantor,  or 
from  asserting  in  favor  of  himself  a  paramount  adverse  title  by  him  acquired. 
The  relations  between  cotenants  are  such  that  neither  is  at  liberty  to  acquire 
a  hostile  title  and  to  assert  it  against  his  cotenants  if  they  on  their  part 
choose  to  share  in  the  burdens  of  the  acquisition.  Every  purchase  of  an 
adverse  title  by  a  cotenant  is  prima  facie  made  for  the  common  benefit,  and 
must  be  regarded  as  held  in  trust  for  all  the  cotenants  at  their  election,  pro- 
vided they  contribute  their  share  of  the  expenses  of  the  acquisition:  Freeman 
ou  Cotenancy  and  Partition,  sec.  154;  Venable  v.  Beauchamp,  3  Dana,  324; 
28  Am.  Dec.  74;  Weaver  v.  Wible,  25  Pa,  St.  270;  64  Am.  Dec.  696;  Gos- 
8om  V.  Donaldson,  18  B.  Mon,  230;  68  Am.  Dec.  723;  Barkery.  Jones,  62 
N.  H.  497;  13  Am.  St.  Rep.  586;  Donnor  v.  Quatermas,  90  Ala.  164;  24 
Am.  St.  Rep.  778;  Brlttin  v.  Handy,  20  Ark.  381;  73  Am,  Dec.  497;  Tia- 
dale  V.  Tisdale,  2  Sneed,  596;  64  Am.  Dec,  775;  Lloyd  v.  Lynch,  28  Pa,  St, 
419;  70  Am,  Dec.  137.  If,  after  having  a  reasonable  opportunity  to  make 
this  contribution,  they  neglect  or  refuse  to  do  so,  the  party  acquiring  the 
adverse  title  is  not  estopped  from  asserting  it  in  any  appropriate  proceed- 
ing, and  may  therefore  recover  possession  from  his  cotenants  to  the  extent 
of  any  paramount  title  so  acquired  by  him:  Titsworth  v.  Stout,  49  111.  78;  95 
Am.  Dec.  577;  Brittin  v.  Handy,  20  Ark.  381;  73  Am.  Dec.  497;  Freeman 
on  Cotenancy  and  Partition,  sec.  156.  "As  the  rule  forbidding  the  acquisi- 
tion of  adverse  titles  by  a  cotenant  from  being  asserted  against  his  com- 
panions is  always  said  to  be  based  upon  considerations  of  mutual  trust  and 
confidence  supposed  to  be  existing  between  the  parties,  the  question  natur- 
ally arises  whether  the  rule  is  applicable  where  the  reasons  on  which  it  is 
based  are  absent.  Joint  tenants,  tenants  by  entirety,  and  coparceners 
always  hold  by  and  under  the  same  title.  Their  union  of  interest  and  of 
title  is  so  complete  that,  beyond  all  doubt,  such  a  relation  of  trust  and  con- 
fidence unavoidably  results  therefrom  that  neither  will  be  permitted  to  aofe 
in  hostility  to  the  interests  of  the  other  in  reference  to  the  joint  estato. 


Julj,  1894.]  Fbeemam  v.  MoAninoh.  79 

Tenants  in  common,  on  the  oth«r  hand,  may  claim  nndar  separate  eonrey- 
ances,  and  tbroagh  different  grantors.  Their  only  unity  is  that  of  right  t« 
the  possession  of  the  common  subject  of  ownership.  As  their  connection  is 
not  necessarily  so  intimate  as  that  of  other  cotenanta,  it  may  well  be  doubted 
whether  they  should  always  be  subject  to  the  restraints  imposed  upon  the 
others.  There  are  many  cases  in  which  the  rule  in  regard  to  the  acquisition 
of  an  adverse  title  by  a  cofcenant  is  spoken  of  in  general  terms  as  applying 
to  tenants  in  common,  irrespective  of  their  special  and  actual  relations  to 
one  another.  But  an  examination  of  the  decisions  clearly  shows  that  ton- 
ants  in  common  are  not  necessarily  prohibited  from  asserting  an  adverse 
title.  If  their  interests  accrue  at  different  times,  and  under  different  instru- 
ments, and  neither  has  superior  means  of  information  respecting  the  state 
of  the  title,  then  either,  unless  he  employs  his  cotenancy  to  secure  an  ad- 
vantage, may  acquire  and  assert  a  superior  outstanding  title,  especially 
where  the  cotenauts  are  not  in  joint  possession  of  the  premises:  Robei-U  v. 
Thorn,  25  Tex.  736;  73  Am.  Dec.  552;  Frentz  v.  Klotsch,  28  Wis.  317/ 
Wright  v.  Sperry,  21  Wis.  336;  BriUin  v.  Handy,  20  Ark.  381;  73  Am.  Dec. 
497;  Matthews  v.  Bliss,  22  Pick.  48;  Rippetoe  v.  Dim/er,  49  Tex.  498;  King  r. 
Rowan,  10  Heiak.  682.  Oontra,  Bracken  t.  Cooper,  80  UL  229;  Montague  r. 
Selb,  106  m  id." 
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[87  Tkzas,  182.] 

Bbs  Jctdioata,  Evidenob  to  DisPROva. — Where  it  appears  from  the  record 
of  a  cause  that  a  question  has  been  presented  and  decided,  extrinsic 
evidence  is  not  admissible  to  limit  the  effect  of  the  record  by  proving 
that  the  parties  on  the  trial  of  the  former  action  limited  their  contro- 
versy to  certain  specific  property  less  than  that  which  the  record  shows 
to  have  been  in  issue  between  them.  Hence,  where  the  record  shows  an 
action  to  recover  the  possession  of  land,  and  a  verdict  and  judgment  in 
favor  of  the  plaintiff  for  the  whole,  parol  evidence  is  not  admissible  to 
prove  that  the  only  question  litigated  was  one  of  boundary,  and  that  the 
title  to  a  part  of  the  tract  recovered  was  not  submitted  for  decision  nor 
decided. 

Rsa  Judicata — A  Paett  cannot  Relitioatk  Matters  which  hb  Might 
HAVE  Interfused. — If  he  fails  to  plead  or  prove  a  fact  which  he  might 
have  pleaded  or  proved,  or  makes  any  other  mistake  during  the  progress 
of  the  action,  this,  while  the  judgment  remaids  in  force,  cannot  limit 
its  effed 

Peeler  &  Peeler^  for  the  plaintiff  in  error. 

W.  S.  Holmariy  for  the  defendants  in  error. 

»»»  Stayton,  C.  J.  On  December  7,  1878,  John  D.  Pre«. 
man  brought  an  action  against  J.  F.  McAninch  and  Daniel 
McCray  to  recover  a  tract  of  land  containing  six  hundred 
and  twenty-two  and  one-half  acres,  part  of  one-third  of  a 
league  of  land   originally  granted   to  Joseph  Washington. 
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The  petition  was  in  the  usual  form  of  petitions  in  actions  of 
trespass  to  try  title,  and  described  the  land  sued  for  by  metes 
and  bounds. 

Defendants  demurred  to  the  petition,  pleaded  not  guilty, 
limitation  of  three  and  ten  years,  and  set  up  title  in  them- 
selves to  part  of  the  land,  giving  description  of  that  which 
each  claimed,  under  a  survey  made  by  virtue  of  certificate 
issued  to  George  Allen.  They  also  pleaded  in  estoppel  acts 
of  D.  C.  Freeman,  and  claimed  value  of  improvements  made 
in  good  faith.  The  cause  was  tried  before  a  jury,  and  upon 
a  verdict  for  plaintiff  judgment  was  rendered  in  his  favor  for 
all  the  land  sued  for,  which  in  the  judgment  was  described 
as  in  the  petition.  ***  From  that  judgment  defendants  prose- 
cuted a  writ  of  error  to  the  supreme  court,  where  the  judg- 
ment was  affirmed. 

Defendants  in  that  action  seek  in  this  to  avoid  the  effect  of 
that  judgment  as  an  adjudication  of  the  title  to  all  the  land 
described  in  the  petition  and  judgment;  and  Daniel  McCray 
now  asserts  title  to  one  hundred  and  thirty-four  and  one-third 
acres  of  the  land  embraced  in  that  judgment,  to  which  he 
asserts  title  through  a  conveyance  made  by  D.  C.  Freeman 
pending  that  action. 

In  the  view  taken  of  the  case  it  is  not  necessary  to  inquire 
whether  D.  C.  Freeman  had  power  under  the  will  of  the  mother 
of  John  D.  Freeman  to  convey  to  McCray,  nor  whether  he 
assumed  to  convey  his  interest  in  the  particular  tract.  On 
the  trial  in  the  district  court  evidence  was  admitted  for  the 
purpose  of  avoiding  the  effect  of  the  former  judgment,  and 
on  appeal  it  was  held  by  the  court  of  civil  appeals  that  such 
evidence  was  admissible,  one  judge  dissenting. 

The  pleadings  and  judgments  in  the  former  action  were 
offered  in  evidence,  and  it  was  shown  that  the  court  instructed 
the  jury  that  plaintiff  had  shown  title  to  the  Washington 
survey  and  defendants  to  the  Allen,  and  that  the  question 
for  their  decision  was,  whether  the  land  sued  for  was  within 
the  boundaries  of  the  former,  in  which  event  they  were  in- 
formed that  plaintiff  was  entitled  to  a  verdict,  but  that  other- 
wise the  verdict  should  be  for  the  defendants. 

Over  objection  of  plaintiff  in  error  the  court  permitted  one 
of  the  attorneys  for  defendants  in  the  former  action  to  state 
that  "he  was  present  and  conducted  the  trial  of  said  cause 
on  the  part  of  said  defendants;  that  after  introducing  what 
evidence  was  introduced  in  said  cause  for  defendants,  and 
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before  the  argument  of  said  cause,  he  spoke  to  D.  C.  Free- 
man, the  father  of  John  D.  Freeman,  who  was  present  in 
court  and  representing  said  John  D.  Freeman,  and  made  an 
agreement  with  said  D.  C.  Freeman  and  the  attorneys  of  John 
D.  Freeman  who  were  conducting  the  trial  of  said  cause  on 
the  part  of  John  D.  Freeman,  in  open  court,  and  in  the 
presence  of  the  court,  to  the  effect  *  that  the  only  question 
involved  in  the  cause  was  one  of  boundary  between  the  Wash- 
ington and  Allen  surveys.'  He  does  not  remember  that  the 
attention  of  the  court  was  called  to  the  agreement  or  not. 
That  on  account  of  the  agreement  he  did  not  introduce  Daniel 
McCray's  chain  of  title  to  said  one  hundred  and  thirty-four 
and  one-third  acres  tract  of  land,  which  he  had  with  him  at 
the  trial."  i 

An  attorney  representing  John  D.  Freeman  in  that  cause 
corroborated  that  statement,  and  testified:  "That  before  the 
argument  began  in  said  cause  the  attorneys  for  both  parties 
agreed  in  open  court  that  the  only  question  at  issue  was  as  to 
whether  the  George  Allen  one  hundred  and  ninety-eight  acres 
survey  was  included  within  the  boundaries  of  the  Joseph 
Washington  one-third  league  survey.  That  he  remembers 
that  there  was  no  land  in  controversy  *"  in  said  suit  except 
said  one  hundred  and  ninety-eight  acres,  and  that  the  whole 
controversy  was  in  regard  to  same." 

To  verify  his  statement  he  referred  to  his  brief  filed  in 
said  cause,  in  which  he  said  the  following  statement  was 
made:  "It  was  admitted  that  defendant  in  error  [John  D. 
Freeman]  was  the  owner  of  the  said  Washington  survey,  and 
that  the  plaintifts  in  error  were  the  owners  of  the  title  to  the 
George  Allen  survey,  and  the  question  at  issue  was  whether 
the  said  Allen  was  included  in  the  boundaries  of  the  said 
Washington  survey."  " 

McCray  was  permitted  to  state  that  he  was  present  at  the 
trial  of  the  former  action,  and  that  "the  title  to  the  on& 
hundred  and  thirty-four  and  one-third  acres  tract  was  not 
involved  in  said  suit,  and  his  title  papers  to  the  same  were 
not  read  in  evidence." 

This  cause  was  tried  by  a  jury,  and,  in  reference  to  the  for- 
mer judgment,  the  court  instructed  them  as  follows:  "  Second 
question  for  you  to  answer  is,  whether  or  not  in  the  case 
decided  in  1883  of  J.  D.  Freeman  v.  McCray  and  MeAnincK 
number  1311,  the  title  to  the  one  hundred  and  thirty-four  and 
one-third  acres  now  claimed  by  McCray  out  of  the  Joseph 
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Washington  survey  was  involved  as  an  issue;  or  was  or  was 
not  the  boundaries  between  the  Washington  and  Allen  sur- 
veys the  only  issue  decided  in  said  case."  The  jury  found 
that  the  only  issue  in  the  former  action  "  was  the  boundary 
line  between  the  Allen  and  Washington  surveys." 

The  court  refused  to  instruct  that  "  the  effect  of  the  petition 
of  the  plaintiff,  John  D.  Freeman,  in  the  said  original  suit,  and 
the  said  answer  of  the  defendants  therein,  was  to  put  in  issue 
in  said  suit  the  title  and  right  of  possession  to  all  the  land 
described  in  the  petition  of  plaintiffs  in  said  original  suit." 

Where  it  appears  from  the  record  of  a  court  having  juris- 
diction over  the  parties  and  subject  matter  that  an  issue  has 
been  presented  and  decided,  then  the  decision  so  made,  so 
long  as  it  is  not  set  aside  in  some  lawful  manner,  must  be 
held  conclusive  upon  the  rights  of  the  parties  when  the  same 
issue  is  again  presented;  and  in  such  cases  extrinsic  evidence 
cannot  be  received  to  contradict  the  record,  by  showing  that 
an. issue  necessarily  involved  in  the  cause  was  not  presented 
and  decided.  If  the  record  leaves  that  matter  uncertain, 
then  extrinsic  evidence  may  be  resorted  to  for  the  purpose  of 
showing  what  was  actually  decided.  That  the  court  in  which 
the  former  action  was  tried  had  jurisdiction  over  the  parties 
to  and  subject  matter  involved  in  that  controversy  cannot 
be  questioned. 

What  was  the  issue  involved  in  that  cause  as  shown  by 
the  record?  An  issue  is  the  question  in  dispute  between 
parties  to  an  action,  and  in  the  courts  of  this  state  that  is 
required  to  be  presented  by  proper  pleadings.  The  record  of 
the  former  action  shows  that  plaintiff  in  his  pleadings  alleged 
that  he  was  the  owner  of  a  tract  of  land  therein  particularly 
described;  **®  that  defendants,  without  right,  had  taken 
possession  of  that,  and  that  he  was  entitled  to  have  it  restored 
to  him.  It  is  conceded  that  the  tract  of  one  hundred  and 
thirty-four  and  one-third  acres  now  in  controversy  is  a  part 
of  the  land  so  claimed.  It  shows  that  the  defendants  denied 
plaintiff's  ownership,  and  controverted  his  right  to  possession; 
and,  to  intensify  this  denial,  asserted  right  in  themselves, 
and  stated  the  manner  in  which  it  was  claimed  that  this 
accrued. 

Thus  were  the  issues  presented,  and  the  leading  issue  was 
one  of  title;  and  the  fact  that  a  determination  of  that  may 
have  depended  on  a  question  of  boundary  could  not  change 
the  character  of  the  yital  issue  in  the  case;  for  that  was  but 
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a  question  of  fact,  to  be  considered  like  any  other  fact  in 
determining  whether  the  issue  of  title  to  the  land  should  be 
decided  in  favor  of  the  one  party  or  the  other. 

What  the  issues  made  by  the  pleadings  were  is  not  left 
uncertain  by  the  record.  The  record  of  the  former  action 
shows  that  the  court  instructed  the  jury  that  the  controversy 
between  the  parties  was  one  of  title  to  the  land  described  in 
plaintiff's  pleadings;  that  he  had  shown  title  to  the  Wash- 
ington survey,  and  defendants  had  shown  title  to  the  Allen 
survey,  after  which  they  were  instructed  to  determine  whether 
the  land  described  in  plaintiff's  petition  was  a  part  of  the 
Washington  survey,  and,  in  the  event  they  so  found,  they 
were  instructed  to  find  for  the  plaintiff. 

The  court  decided  the  question  of  title  to  the  respective 
surveys;  and  only  submitted  to  the  jury  the  question  of 
boundary,  on  which  title  to  the  land  then  in  controversy 
depended;  but  this  did  not  eliminate  the  question  of  title  to 
the  land  sued  for. 

Questions  of  boundary  are  never  the  subjects  of  litigation 
within  themselves,  but  so  become  only  where  some  right  or 
title  is  thought  to  depend  on  their  determination;  and  the 
fact  that  the  court  submitted  only  that  question  to  the  jury 
does  not  leave  uncertain  the  issue  actually  tried  and  deter- 
mined in  the  former  action,  even  if  the  charge  be  considered 
without  reference  to  other  parts  of  the  record. 

The  judgment  was:  "  It  is  therefore  considered  by  the  court 
that  the  plaintiff,  John  D.  Freeman,  recover  of  the  defend- 
ants, J.  F.  McAninch  and  Daniel  McCray,  the  premises  de- 
scribed and  bounded  as  follows."  It  describes  the  land  as 
described  in  the  petition,  and  then  declares  that  for  this  "  he 
may  have  his  writ  of  possession  and  his  costs  in  this  behalf 
expended,  for  which  he  may  have  his  execution." 

In  petition  for  writ  of  error  defendants  alleged  that  plain- 
tiff had  "  recovered  of  and  from  the  said  defendants  the  cer- 
tain tract  of  land  sued  for."  That  judgment,  in  the  light  of 
the  entire  record,  was  an  unequivocal  judicial  determination 
that  the  title  to  the  land  described  in  it  was  in  the  ^''^  plain- 
tiff, and  that  he  was  entitled  to  its  possession,  and  the  evi- 
dence offered  to  prove  that  such  was  not  the  issue  presented 
and  determined  ought  to  have  been  excluded. 

There  is  no  decision  in  this  state,  nor  elsewhere,  so  far  as 
is  known,  which  sanctions  the  admission  of  such  testimony 
in  the  face  of  such  a  record.    The  case  of  Foiler  ?.  WelUf  4 
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Tex.  101,  was  one  in  which  the  judgment  of  a  justice  of  the 
peace  came  in  question,  and,  his  record  not  sl)owing  what  was 
adjudicated,  it  was  held  that  this  might  be  shown  -by  extrin- 
sic evidence;  but  in  that  case  the  general  pioposition  was 
announced:  *'  That  the  judgment  or  decree  of  a  court  possess- 
ing competent  jurisdiction  shall  be  final  :is  to  the  matters 
determined  cannot  be  controverted.  The  principle,  however, 
extends  further;  it  is  not  only  final  as  to  the  matters  actually 
determined,  but  as  to  any  other  matter  which  the  parties 
might  litigate  in  the  cause,  and  which  they  might  have 
had  decided:  Le  Guen  v.  Gouverneur,  1  Johns.  Cas.  436;  1 
Am.  Dec.  121;  Fischli  v.  Fischli,  1  Black  f.  360;  12  Am.  Dec. 
251.  But  it  is  only  when  the  trial  was  on  the  merits,  where 
all  the  matters  between  the  parties  were  or  could  have  been 
adjudicated,  that  the  judgment  is  a  bar  to  another  action." 
This,  with  its  well  recognized  limitations,  has  been  recog- 
nized as  the  law  in  this  state  from  the  earliest  times. 

After  asserting  the  same  rule  in  another  case,  it  was  said: 
"Such  being  the  effect  of  the  former  judgment,  ....  no 
evidence  could  have  been  received  to  impeach  the  judgment 
when  the  record  of  it  was  oflFered.  It  might  have  been  com- 
petent to  receive  evidence  to  support  its  identity.  But  if  the 
record  did  not  show,  when  compared  with  the  matters  put  in 
controversy  in  the  suit  in  which  it  was  ofiered,  thit  it  em- 
braced the  same  subject  matter,  it  could  have  offered  no  bar 
on  the  plea  of  nul  tiel  record  ":  Weatherd  v.  Mays,  4  Tex.  390. 

In  the  same  case  it  is  aptly  said:  "  Our  system  is  happily 
well  adapted  to  show  conclusively  by  the  record  whether  it  was 
sought  to  litigate  a  matter  that  had  already  been  adjudicated. 
The  cause  of  action  is  required  fully  to  be  set  out  in  the  peti- 
tion, and  the  defense  in  the  answer,  that  there  would  be  no 
uncertainty  as  to  the  matter  litigated  in  the  adjudged  case, 
or  whether  it  was  decided  on  its  merits,  and  as  little  as  to 
what  was  sought  to  be  litigated  in  the  suit  pending." 

•'  The  plaintiff's  title  was  put  directly  in  issue  by  the  de- 
fendant's answer  in  the  former  suit.  It  was  the  material  and 
traversable  matter  in  issue  between  these  parties  in  that  suit; 
and  the  judgment  upon  it  is  conclusive  of  that  question  in 
this  suit:  1  Greenleaf  on  Evidence,  528,  et  seq.  It  is  not  the 
less  so  because  the  defendant  failed  to  produce  any  evidence 
of  title  on  his  part.  Otherwise  a  party  might  avoid  being 
concluded  by  the  judgment  in  any  case  by  withholding  his 
evidence.     The  record  of  the  judgment  conclusively  estab- 
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lislies  that  the  title  was  in  issue;  and  it  was  not  competent 
for  the  defendant  to  impeacli  and  contradict  it  by  the  pro- 
duction *'**  of  parol  evidence":  Fisk  v.  Miller,  20  Tex.  579; 
Roberts  v.  Johnson,  48  Tex.  137;  Graves  v.  White,  13  Tex.  123; 
Oldham  V.  Mclver,  49  Tex.  572;  Nichols  v.  Dibrell,  61  Tex. 
541;  Flippen  v.  Dixon,  83  Tex.  421;  29  Am.  St.  Rep.  653;  Lee 
V.  Kingsbury,  13  Tex.  70;  62  Am.  Dec.  546;  Tadlock  v.  Eccles, 
20  Tex.  792;  73  Am.  Dec.  213;  McGrady  v.  Monks,  1  Tex.  Civ. 
App.  613;  Armstrong  v.  St.  Louis,  69  Mo.  310;  33  Am.  Rep. 
499;  Long  v.  Webb,  24  Minn.  380,  383;  Bailey  v.  Williams,  6 
Or.  72;  Sturtevant  v.  Randall,  53  Me.  153;  BiUler  v.  Suffolk 
Glass  Co.,  126  Mass.  512;  Campbell  v.  Butts,  3  N.  Y.  174; 
Jones  V.  Perkins,  54  Me.  396;  Freeman  on  Judgments,  275, 
300;  Black  on  Judgments,  625;  Vanfleet  on  Colluteral  At- 
tack, 526;  Wharton  on  Evidence,  785;  Smith's  Leading  Cases, 
8th  Am.  ed.,  915,  et  seq.  The  cases  of  Cook  v.  Burnley,  45 
Tex.  115;  Horton  v.  Hamilton,  20  Tex.  611,  and  Pishaway  v. 
Runnels,  71  Tex.  352,  do  not  hold  to  the  contrary. 

In  Russell  v.  Place,  94  U.  S.  608,  the  same  rule  is  recog- 
nized; but  in  that  case  it  did  not  appear  from  the  record  on 
what  issue  the  cause  was  tried,  and  it  was  held  that  "to 
apply  the  judgment,  and  to  give  effect  to  the  adjudication 
actually  made,  when  tlie  record  leaves  the  matter  in  doubt, 
such  evidence  is  admis.sible." 

That  suit  was  brought  for  infringement  of  a  patent  in  cer- 
tain respects,  and  in  bar  of  that  action  a  former  judgment  on 
a  similar  charge  was  pleaded;  but  it  did  not  appear  from  the 
record  in  the  former  cause  whether  the  infringement  on  ac- 
comit  of  which  a  recovery  was  had  was  the  same  as  that  on 
which  the  pending  suit  was  based. 

The  case  of  Hickerson  v.  City  of  Mexico,  58  Mo.  61,  seems 
to  have  presented  a  similar  question,  but  there  is  no  intima- 
tion in  the  opinion  that  parol  evidence  could  be  received  to 
contradict  the  record;  and  the  same  may  be  said  of  the  opin- 
ion in  Cunningham  v.  Foster,  49  Me.  68. 

To  hold  that  an  issue  as  to  boundary  alone  was  tried,  and 
that  no  issue  of  title  was  presented  and  determined,  would 
be  to  deny  to  the  record  its  only  legitimate  construction;  to 
attribute  to  the  parties  intention  to  have  an  issue  of  fact  de- 
cided from  which  no  benefit  whatever  could  result  to  either 
party;  and,  worse  still,  to  assume  that  the  court  did  and 
intended  to  enter  a  judgment  which  could  have  no  effect;  for 
if  the  issue  of  title  to  the  property  was  not  determined  or 
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intended  to  be,  it  was  wholly  unimportant  where  the  bound- 
ary between  the  surveys  was. 

The  issue  presented  by  the  pleadings  and  determined  by 
the  judgment  was  one  of  title;  and  that,  under  the  agreement 
of  the  parties  or  determination  of  the  court  of  the  eflFect  of 
written  muniments  of  title  offered  by  the  respective  parties, 
this  depended  on  the  fact  of  true  locality  of  the  boundary 
between  the  surveys  could  not  change  the  character  of  that 
issue. 

The  effect  of  the  agreement  proved  was  that  the  right  of 
the  plaintiff  to  recover  should  depend  on  the  question  whether 
the  land  described  in  his  petition  was  a  part  of  the  Washing- 
ton survey;  but  this  did  not  change  *'*  the  issue  made  by 
the  pleadings,  nor  divest  the  judgment  of  its  effect  as  a  de- 
termination of  title,  any  more  than  would  it  had  the  parties 
agreed  that  judgment  should  be  entered  for  the  plaintiff  if 
some  muniment  of  title  offered  by  him  was  found  to  be  gen- 
uine, and  that  it  should  be  for  defendant  if  that  was  found 
to  be  a  forgery. 

It  is  not  claimed  that  any  agreement  was  made  that  judg- 
ment should  not  be  entered  for  plaintiff  for  the  one  hundred 
and  thirty  four  and  one-third  acres  now  claimed  by  McCray, 
if  tiie  land  described  in  the  petition  was  found  to  be  apart  of 
the  Washington  survey,  but  that  in  that  event  he  should  have 
judgment  for  all  the  land  but  that  now  claimed  by  McCray. 
Under  such  an  agreement  another  and  very  different  question 
might  arise. 

Pending  the  former  action  McCray  may  have  acquired  title 
to  so  much  of  the  Washington  survey  as  he  now  claims;  but 
if  so,  it  was  his  right  to  assert  that  when  the  cause  was  tried, 
and  his  failure  to  do  so  does  not  now  entitle  him  to  relief  he 
might  then  by  diligence  and  care  have  secured. 

"A  party  can  not  relitlgate  matters  which  he  might  have 
interposed,  but  failed  to  do,  in  a  prior  action  between  the 
same  parties  or  their  privies,  in  reference  to  the  same  subject 
matter.  And  if  one  of  the  parties  failed  to  introduce  matters 
for  the  consideration  of  the  court  that  he  might  have  done, 
he  will  be  presumed  to  have  waived  his  right  to  do  so.  Hack- 
worth  V.  Zollars,  30  Iowa,  433;  Hites  v.  Irvine,  13  Ohio  St.  283; 
Le  Guen  v.  Gouverneur,  1  Johns.  Cas.  436;  1  Am.  Dec.  21; 
Gray  v.  Dougherty,  25  Cal.  266. 

"If  a  party  fails  to  plead  a  fact  he  might  have  pleaded,  or 
makes  a  mistake  in  the  progress  of  an  action,   or  fails  to 
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prove  a  fact  he  might  have  proved,  the  law  can  afford  him 
no  relief.  When  a  party  passes  by  his  opportunity  the  law 
will  not  aid  him. 

"  In  Ewing  v.  McNairy,  20  Ohio  St.  322,  the  judge  says: 
*By  refusing  to  relieve  parties  against  the  consequences  of 
their  own  neglect,  it  seeks  to  make  them  vigilant  and  care- 
ful. On  any  other  principle  there  would  be  no  end  to  an  ac- 
tion, and  there  would  be  an  end  to  all  vigilance  and  care  in 
its  preparation  and  trial.  The  same  principle  is  well  settled 
in  numerous  authorities.  See  Embury  v.  Conner,  3  N.  Y.  511; 
53  Am.  Dec.  325;  Pierce  v.  Kneeland,  9  Wis.  23;  Birchhead  v. 
Brown,  5  San.  135'":  Covington  etc.  Bridge  Co.  v.  Sargent, 
27  Ohio  St.  237. 

This  is  necessarily  the  law  in  all  cases  in  which  failure  to 
use  proper  diligence  is  not  caused  by  accident,  excusable 
mistake,  or  fraud  of  the  adverse  party:  Bassett  v.  Connecti' 
cut  River  E.  R.  Co.,  150  Mass.  178,  180. 

The  judgment  of  the  court  of  civil  appeals  and  the  judg- 
ment of  the  district  court  will  be  reversed  and  the  cause  re- 
manded for  further  trial.       

Judgments — Evidence  that  a  Matter  la  not  Res  Judicata. — This  ques- 
tion is  fully  discussed  in  the  extended  note  to  FaJiey  v.  EsterUy  Machine  Co., 
44  Am.  St.  Rep.  569. 

Judgments — Res  Judicata  —  Failure  to  Set  up  Defense. —  Where  a 
party  has  an  opportunity  to  set  up  a  defense,  and  neglects  to  do  so,  a  judg- 
ment recovered  against  him  will  be  binding.  Monill  v.  JUorrill,  20  Or.  96; 
23  Am.  St.  Rep.  95,  and  extended  note.  See  also  the  note  to  Hentig  v.  Red' 
df.n,  26  Am.  St.  Rep.  96. 
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[87  Texas,  148.] 

Pleading. — A  Complaint  in  an  Action  to  Recover  for  thb  Death  o» 
THE  Plaintiffs'  Mother,  alleging  that  she,  during  her  lifetime,  aided 
in  their  support  and  cared  for  them  in  their  sickness,  and  that  her  home 
was  their  home,  and  that  they  had  every  reasonable  expectation  that 
had  she  lived  she  would  have  continued  to  aid  and  assist  in  their  sup- 
port and  maintenance,  and  that  by  her  death  they  have  been  depriv^ed 
of  her  motherly  care,  assistance,  support,  and  maintenance,  to  their 
damage  in  a  sum  specified,  is  not  subject  to  objection  on  the  ground 
that  it  is  vague  and  indefinite. 

I>BATH  OF  Parent — Damages. — In  an  action  to  recover  for  the  death  of  a 
parent  it  is  proper  to  receive  evidence  showing  the  extent  to  which  she 
aided  and  contributed  to  the  support  of  her  children,  plaintiffs  in  the 
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action,  and  that  she  was  of  simple  tastes  and  habits,  and  always  ready 
to  aid  them  with  her  means  whenever  they  needed  it;  and  further,  that 
she  had  an  income  from  the  rents  of  property  and  from  interest  on  loans, 
which  she  devoted  to  their  support  as  well  as  to  that  of  herself. 

Evidence. — The  Opinion  of  a  Witness  as  to  whether  the  children  of  a 
decedent  had  an  expectation  tliat  she  would  have  continued  to  aid  them 
had  she  lived,  is  inadmissible.  The  witness  should  be  restricted  to  a 
statement  of  the  facts,  and  the  jury  left  to  draw  their  own  conclusion 
therefrom. 

Dkath  of  Parent,  Evidence  to  Restrict  Damages. — In  an  action  to  re- 
cover  for  damages  to  the  children  of  a  decedent  from  her  death,  evi- 
dence is  admissible,  for  the  purpose  of  restricting  the  damages,  to  show 
that  by  such  death  they  have  received  by  devise  or  descent  property 
from  the  estate  of  the  decedent.  Especially  is  this  true  when  the  only 
pecuniary  benefit  which  the  plaintiflFs  could  anticipate  from  the  contin- 
ued life  of  the  decedent  was  aid  from  her  out  of  the  income  of  the  same 
property  to  which,  on  her  death,  they  succeeded  by  devise  or  descent. 

Death  of  Parent. — The  Damages  Recoverable  for  the  death  of  a  parent 
are  not  restricted  to  such  pecuniary  benefit  as  might  have  resulted  to 
the  plaintiffs  from  the  mental  or  bodily  labor  of  the  decedent,  if  it  ap- 
pears that  she  had  property  or  iucome  which  she  devoted  wholly  or 
partly  to  their  aid. 

Death  of  Parent — Evidence  of  Damages. — PlaintiflFa,  adult  children  of 
the  decedent,  seeking  to  recover  damages  for  her  death,  must  prove 
with  a  reasonable  degree  of  certainty  the  data  from  which  their  com- 
pensation is  to  be  assessed,  when  it  is  practicable  to  do  so.  If  they  are 
adults  and  their  claim  to  damages  is  based  upon  assistance  in  the  way 
of  money  and  other  property  received  in  the  lifetime  of  the  decedent, 
and  the  continued  reception  of  which  they  had  a  right  to  expect  had  her 
life  not  been  taken,  the  failure  to  testify  specifically  to  facts  ought  to 
be  deemed  circumstances  against  them  warranting  the  setting  aside  of 
a  verdict,  provided  it  is  apparently  excessive. 

Upson  &  Bergstrom  and  Houston  Bros.j  for  the  plaintiff  in 
error. 

Denman  &  Franklin,  for  the  defendants  in  error. 

*'*  Gaines,  J.  The  plaintiffs  in  the  trial  court,  the  de- 
fendants in  error  in  this  court,  are  the  sons  and  daughters  of 
Mrs.  M.  C.  Long.  They  brought  this  suit  under  the  statute 
to  recover  damages  for  injuries  resulting  to  them  from  the 
death  of  their  mother,  which  was  alleged  ***  to  have  been 
caused  by  the  negligence  of  the  defendant,  the  San  Antonio 
and  Aransas  Pass  Railway  Company.  The  petition  alleged 
that  the  youngest  of  plaintiffs  was  twenty-four  years  old  on 
the  day  of  the  accident  which  resulted  in  Mrs.  Long's  death. 

The  allegations  of  the  petition,  with  reference  to  the  dam- 
ages, were  as  follows:  "Plaintiffs  aver  that  said  M.  C.  Long 
during  her  lifetime  aided  in  the  support  and  maintenance  of 
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each  one  of  plaintiffs,  cared  for  them  in  time  of  Bickness  and 
at  other  times,  and  that  her  liouse  was  their  home  whenever 
they  desired  to  make  it  such,  and  that  each  had  every  rea- 
sonable expectation  that  if  M.  C.  Long  had  lived  she  would 
have  continued  to  aid  and  assist  in  the  support  and  main- 
tenance of  each  of  them,  as  aforesaid;  and  they  aver  that  by 
her  death  each  of  them  has  been  deprived  of  her  motherly 
care  and  assistance  and  her  said  support  and  maintenance, 
all  in  their  damage  in  the  sum  of  $15,000." 

These  allegations  were  speci  illy  excepted  to,  substantially 
upon  the  ground  that  they  were  vague  and  indefinite.  The 
court  overruled  the  exceptions,  and  we  think  there  was  no 
error  in  that  ruling.  It  is  contended  that  the  petition  should 
have  averred  specially  the  nature  of  the  aid  extended  by  Mrs. 
Long  in  her  lifetime  to  each  of  the  plaintiffs.  The  fact  that 
the  deceased  during  her  life  contributed  to  support  of  her 
children  is  evidence  to  be  considered  by  the  jury  in  determin- 
ing the  pecuniary  loss  sustained  by  them  by  reason  of  her 
death;  and  it  may  be  that,  in  a  case  like  this,  in  which  the 
children  are  all  adults  and  no  longer  abide  under  the  pa- 
rental roof,  some  evidence  of  a  like  character  or  effect  is 
necessary  in  order  to  justify  a  recovery  of  damages.  Such 
facts  are  not  in  themselves  substantive  facts  which  justify  a 
judgment,  and,  being  mere  matters  of  evidence,  are  not  re- 
quired  to  be  pleaded  either  in  detail  or  with  any  gr^at  degree 
of  particularity. 

The  following  answer  of  Fanny  Long,  one  of  plaintiffs,  was 
permitted  to  be  read  from  her  deposition,  over  the  objection 
of  the  defendant:  "Said  M.  C.  Long  did  aid  in  the  support 
of  all  her  said  children;  her  house  was  a  home  for  any  and 
all  of  them  whenever  they  desired  to  make  it  so.  Fanny 
Long,  Emma  Long,  and  Edward  Long  lived  with  her,  when 
not  absent  from  home.  She  also  furnished  Emma  Long 
money  for  her  support  and  to  pay  for  medicine  and  medical 
attention  when  needed.  She  also  aided  in  the  support  of 
said  Florence  Bartow  by  remitting  money  to  her  at  different 
times.  She  aided  Arthur  Long  the  same  way.  She  also 
aided  Edward  Long  with  money,  and  also  assisted  him  in 
the  support  of  his  children  by  giving  them  presents  of 
clothes,  etc.  She  was  a  woman  of  simple  tastes  and  habits, 
and  was  always  ready  to  aid  her  children  with  her  means 
whenever  they  needed  aid." 

The  answer  was  properly  admitted.     It  was  an  issue  in 
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the  case  whether  or  not  plaintiffs  had  suffered  any  pecuniary 
loss  from  the  death  ***  of  their  mother.  The  testimony 
tended  in  a  general  and  somewhat  imperfect  way  to  support 
the  plaintiffs'  case  upon  that  issue,  and  therefore  it  was  not 
irrelevant.  It  was  the  defendant's  right  to  have  more  spe- 
cific answers  upon  cross-examination,  and  the  record  shows 
that  it  availed  itself  of  this  right. 

We  are  also  of  opinion  that  there  was  no  error  in  admit- 
ting the  testimony  of  Fanny  Long,  to  the  effect  that  bier 
mother  had  an  income  from  the  rents  of  property  and  inter- 
est on  loans,  and  that  she  devoted  it  to  the  support  of  herself 
and  children. 

The  plaintiffs  were  also  allowed  to  read  in  evidence  to 
the  jury  the  following  question  and  answer  from  the  deposi- 
tion of  the  same  witness:  "  If  you  say  that  she  [meaning 
M.  C.  Long]  did  aid  in  the  support  of  her  children,  please 
state  whether  they  had  any  expectations  that  she  would  con- 
tinue such  support  during  her  life;  if  yea,  ^tate  the  facts,  if 
any,  upon  which  such  expectations  were  based.  Each  of 
said  children  had  the  expectation  that  said  M.  C.  Long  would 
continue  to  aid  them  if  she  had  lived.  This  expectation  is 
based  upon  the  fact  that  she  was  a  kind  and  affectionate 
mother,  and  had  aided  them  during  her  life." 

So  much  of  the  question  as  sought  to  elicit  the  opinion  of 
the  witness,  and  so  much  of  the  answer  as  gave  that  opinion, 
should  have  been  excluded.  The  case  comes  within  neither 
of  the  well-defined  exceptions  to  the  rule  that  the  opinion  of 
a  witness  is  not  admissible.  The  witness  sliould  have  been 
confined  to  a  statement  of  the  facts,  and  the  jury  should 
have  been  left  to  draw  their  own  conclusion. 

The  only  witness  who  testified  as  to  the  family  relations  of 
the  plaintiff  and  the  deceased,  and  as  to  the  facts  affecting 
the  amount  of  damages,  was  Miss  Fanny  Long.  In  addition 
to  the  portions  of  her  testimony  which  have  already  been  set 
out,  she  deposed,  in  substance,  that  the  deceased  left  surviv- 
ing her  neither  father  nor  mother,  and  that  the  plaintiffs — 
two  sons  and  four  daughters — were  her  only  children.  The 
deceased  mother,  at  the  time  of  her  death,  had  property 
amounting  in  value  to  eighteen  thousand  five  hundred  dol- 
lars, and  the  income  of  her  property  was  about  eighteen 
hundred  dollars.  All  of  this,  except  about  two  hundred  and 
fifty  dollars,  which  was  used  in  her  own  support,  she  de- 
voted to  the  assistance  of  her  children.      She  was  cross- 
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examined  on  this  subject,  but  was  unable  to  give  either  the 
dates  or  amount  of  any  donation,  nor  the  amount  in  the 
aggregate  that  any  one  received  in  any  one  year.  One  re- 
ceived remittances  of  money,  the  children  of  another  were 
given  clothing,  and  others  occasionally  lived  with  her  at  her 
expense.  All  the  children  were  of  full  age  at  the  time  of 
their  ipother's  death.  Three  of  them  only  resided  perma- 
nently with  her.  Such  was  the  substance  of  the  testimony 
upon  the  question  of  damages. 

Such  being  the  evidence  adduced  by  the  plaintiffs  upon 
the  question  of  the  amount  of  damages,  the  defendant  offered 
in  evidence  the  will  of  *'*  Mrs.  M.  C.  Long,  duly  probated, 
in  which  she  devised  and  bequeathed  all  of  her  estate  to  her 
four  daughters.  To  the  reading  of  the  will  in  evidence  the 
plaintiffs  objected,  and  their  objection  was  sustained  and 
the  evidence  excluded.  This  action  of  the  court  raises  the 
serious  question  in  this  case;  and  it  is  one  which  is  of  first 
impression  in  this  court. 

In  an  action  for  injuries  resulting  in  death,  can  the  defend- 
ant show,  for  the  purpose  of  reducing  the  damages,  that  the 
plaintiffs  have  received  by  devise  or  descent  property  from 
the  estate  of  the  deceased?  If  such  evidence  be  admissible 
in  any  case  of  like  character,  it  was  certainly  admissible  in 
this  case.  The  authorities  are  not  numerous,  and  the  ex- 
pressions of  the  courts  are  in  an  apparent  conflict  upon  the 
question. 

Among  the  cases  relied  upon  in  support  of  the  negative  is 
that  of  Railroad  Co.  v.  Barron,  5  Wall.  90.  The  defendants 
asked  the  court  to  charge  the  jury  "that,  if  the  persons  for 
whose  benefit  this  action  is'  brought  have  received  in  conse- 
quence of  the  death  of  said  Barron,  and  out  of  his  estate 
inherited  by  them  from  him,  a  pecuniary  benefit  greater 
than  the  amount  of  damages  which  could,  under  any  cir- 
cumstances, be  recovered  in  this  action,  then,  as  a  matter  of 
law,  they  have,  by  the  death  of  said  Barron,  sustained  no 
actual  injury  for  which  compensation  can  be  recovered  in 
this  action."  Upon  error  to  the  supreme  court  of  the  United 
States  that  court  held,  in  effect,  that  the  charge  was  properly 
refused. 

The  trial  court  had,  however,  charged  the  jury,  among 
other  things,  as  follows:  "In  this  case  the  next  of  kin  are 
the  parties  who  are  interested  in  the  life  of  the  deceased. 
They  were  interested  in  the  further  accumulations  which  h© 
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might  have  added  to  his  estate,  and  which  might  hereafter 
descend  to  theai.  The  jury  have  the  right,  in  estimating 
the  pecuniary  injury,  to  take  into  consideration  all  the  cir- 
cumstances attending  the  death  of  Barron;  the  relations  be- 
tween him  and  his  next  of  kin,  the  amount  of  his  property, 
the  character  of  his  business,  the  prospective  increase  in 
wealth  likely  to  accrue  to  a  man  of  his  age  with  the  busi- 
ness and  means  which  he  had.  There  is  a  possibility  in  the 
chances  of  business  that  Barron's  estate  might  have  de- 
creased rather  than  increased,  and  this  possibility  the  jury 
may  consider.  The  jury  may  also  take  into  consideration 
that  he  might  have  married,  and  his.  property  descended  in 
another  channel.  And  there  may  be  other  circumstances 
which  might  affect  the  question  of  pecuniary  loss,  which  it 
is  difficult  for  the  court  to  particularize,  but  which  will  occur 
to  you.  The  intention  of  the  statute  was  to  give  a  compen- 
sation which  the  widow,  if  any,  or  the  next  of  kin  might 
sustain  by  the  death  of  the  party,  and  the  jury  are  to  de- 
termine as  men  of  experience  and  observation  from  the  proof 
what  this  loss  is." 

It  is  apparent,  we  think,  that  evidence  had  been  admitted 
of  property  received  by  inheritances  by  the  beneficiaries  from 
the  estate  of  the  deceased,  and  the  case  cannot  be  considered 
as  a  decision  upon  the  question  of  the  admissibility  of  such 
evidence.  The  court  do  not  even  discuss  the  charges  *" 
given  and  refused,  but,  in  course  of  their  opinion,  say  in  a 
general  way:  "The  statute  in  respect  to  this  measure  of 
damages  seems  to  have  been  enacted  upon  the  idea  that,  as 
a  general  fact,  the  personal  assets  of  the  deceased  would 
take  the  direction  given  them  by  law,  and  hence  the  amount 
recovered  is  to  be  distributed  to  the  wife  and  next  of  kin  in 
proportion  provided  for  in  the  distribution  of  personal  prop- 
erty left  by  a  person  dying  intestate.  If  the  person  injured 
had  survived  and  recovered,  he  would  have  added  so  much 
to  his  personal  estate,  which  the  law,  on  his  death,  if  intes- 
tate, would  have  passed  to  his  wife  and  next  of  kin;  in  case 
of  death  by  the  injury,  the  equivalent  is  given  by  a  suit  in 
the  name  of  his  representative." 

The  suit  was  brought  under  the  statute  of  Illinois,  which 
made  the  widow  and  next  of  kin  the  beneficiaries  of  the  re- 
covery, and  directed  that  the  amount  recovered  should  be 
divided  among  them  "in  the  proportion  provided  by  law  in 
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relation  to  the  distribution  of  personal  property  left  by  per- 
sons dying  intestate." 

The  court  seems  to  proceed,  in  part  at  least,  upon  the 
theory  that  the  damage  which  the  statute  is  intended  to 
compensate  is  the  loss  which  accrues  to  the  widow  and  next 
of  kin  of  the  deceased  as  distributees  of  his  estate,  by  reason 
of  his  premature  death;  such  loss  being  the  difference  be- 
tween what  the  deceased  actually  left  and  what  he  would 
have  left  had  not  his  life  been  cut  short  by  the  wrong  of  the 
defendant.  That  difference  would  seem  to  be  his  probable 
future  savings  had  he  lived.  The  proportion  in  which  the 
recovery  is  to  be  distributed  tends  to  indicate  that  this  was 
the  leading  consideration  in  providing  the  right  of  action; 
for  if  the  loss  of  any  individual  benefits,  capable  of  pecuniary 
estimation,  which  would  probably  have  accrued  to  any  bene- 
ficiary during  the  life  of  the  deceased,  was  to  be  compen- 
sated, it  would  seem  that  the  statute  would  have  provided 
that  such  beneficiary  should  recover  such  compensation  for 
himself  alone. 

It  must,  however,  be  conceded,  that  the  decisions  of  some 
of  the  courts  upon  similar  statutes  recognize  the  rights  of 
minor  children  at  least  to  recover  for  the  loss  of  individual 
pecuniary  benefits  which  would  probably  have  enured  to 
them  by  the  continuance  of  the  life  of  their  parent:  Tilley  v. 
Hudson  River  R.  R.  Co.,  24  N.  Y.  471;  29  N.  Y.  252;  86  Am. 
Dec.  297;  Terry  v.  Jewett,  78  N.  Y.  338. 

Under  the  statutes  of  New  York  the  recovery  is  for  the 
benefit  of  the  next  of  kin,  and  is  to  be  then  also  apportioned 
as  under  the  statute  of  descent  and  distribution.  It  is  worthy 
of  remark,  that  under  such  a  statute  the  recovery  may  go  to 
remote  collateral  kindred,  who  have  no  interest  whatever  in 
the  life  of  their  relative  except  the  prospective  shares  they 
may  receive  as  distributees  of  his  estate  upon  his  dying 
intestate.  Where  such  is  the  loss  to  be  recompensed  it  is 
no  answer  to  the  plaintifi^s  demand  to  say  to  him  that  he 
has  not  been  damaged  because  *•*  he  has  received  a  pecun- 
iary benefit  from  the  death  of  the  deceased.  His  ground  of 
complaint  is  not  that  he  has  been  deprived  of  receiving  any- 
thing, but  that  the  amount  which  has  come  to  him  is  less 
than  it  would  have  been  if  the  life  of  the  deceased  had  been 
prolonged. 

There  would  seem  to  be  an  important  difference  between 
statutes  which  give  the  right  of  action  to  the  next  of  kin,  as 
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Buch,  and  the  statute  of  this  state  which  undertakes  to  con- 
fer compensation  upon  the  husband  or  wife  and  the  children 
and  parents  of  the  deceased  only,  and  which  requires  that 
the  jury  shall  determine  separately  the  amount  to  be  recov- 
ered by  each  of  the  beneficiaries. 

Where  the  right  of  action  is  given  for  the  benefit  of  the 
next  of  kin,  and  the  sum  recovered  is  to  be.  apportioned  as 
under  the  statute  of  descent  and  distribution,  it  would  seem 
that  the  leading  purpose  is  to  give  compensation  for  some 
loss  suffered  by  them  all  iri  common;  that  is  to  say,  the 
damage  which  has  accrued  to  them  as  next  of  kin  by  reason 
of  the  loss  of  a  prospective  increase  in  the  amount  of  the 
estate  to  be  distributed.  Our  statute  excludes  from  its  bene- 
fits the  collateral  kindred,  and  its  leading  purpose  seems  to 
be  to  compensate  only  such  near  relatives  of  the  deceased 
as  may  be  dependent  upon  him  for  support  or  other  aid  of 
pecuniary  value,  or  such  as  may  have  been  the  recipients  of 
such  aid  or  support. 

It  may  be  that  in  statutes  of  the  one  class  special  injury 
to  one  beneficiary  may  be  considered  and  compensated, 
though  it  is  difficult  to  see  why  the  recovery  for  such  loss 
should  be  distributed  in  a  fixed  proportion  among  all.  And 
it  may  be,  also,  that  under  our  statute  the  loss  of  a  prospect- 
ive increase  of  inheritance  may  be  an  element  of  damages. 
But  under  the  latter  each  beneficiary  recovers  for  his  own 
special  injury.  The  damages  must  be  actual  and  for  loss  of 
a  pecuniary  nature.  Nothing  is  given  by  way  of  solace. 
Under  such  a  law  we  cannot  see  how  it  can  be  maintained 
that  one  has  been  damaged  by  the  death,  when  he  has  re- 
ceived from  the  estate  of  the  deceased  property  exceeding  in 
value  all  the  prospective  benefits  which  would  have  accrued 
to  him  had  the  death  not  ensued. 

Let  us  suppose  that  a  wealthy  son  contributes  to  his  aged 
parent  a  fixed  sura,  say  one  hundred  dollars  annually,  and 
that  from  the  wrongful  act  of  another  he  dies,  leaving  such 
parent  by  his  will  a  legacy  of  ten  thousand  dollars.  Can  it 
be  reasonably  asserted  that  the  parent  has  suffered  any 
pecuniary  loss  by  the  death  of  the  son?  But  we  need  not  go 
outside  of  this  case  for  an  illustration. 

If  there  was  any  great  disparity  in  the  aid  extended  by 
Mrs.  Long  in  her  lifetime  to  each  of  her  children  the  evidence 
does  not  disclose  it.  By  her  will  she  left  her  property, 
amounting  to  nearly  twenty  thousand  dollars  in  value,  to 
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her  daughters,  and  gave  her  sons  nothing.  If  the  sons 
shared  equally  in  her  bounty  with  her  daughters  during  her 
life  can  it  be  said  that  their  **'  loss  is  no  greater  than  that 
of  the  daughters?     It  seenas  to  us  absurd  to  say  so. 

It  will  not  do  to  say,  &s  some  of  the  courts  have  said,  that 
to  permit  a  defendant  in  a  case  of  this  character  to  show 
that  the  plaintiflf  had  received  a  pecuniary  benefit  resulting 
from  the  death  of  the  deceased  would  enable  a  wrongdoer  to 
protect  himself  against  the  consequences  of  his  wrong- 
Except  for  willful  misconduct  or  gross  negligence  exemplary 
damages  are  not  allowed  by  the  statute.  In  other  cases 
actual  damages  only  are  given,  and  the  recovery  is  free  from 
any  element  whatever  of  a  penal  nature.  The  argument  is 
not  a  legitimate  application  of  the  principle  that  a  wrong- 
doer cannot  take  advantage  of  his  own  wrong.  Its  main 
support  rests  upon  a  sentiment — a  consideration  which  should 
not  be  resorted  to  in  order  to  change  the  provisions  of  the 
written  law.  The  statute  is  intended  in  case  of  mere  ordi- 
nary negligence,  to  give  compensation  for  a  pecuniary  loss; 
and  the  question  is,  what  is  the  amount  of  this  loss,  if  any? 
This  is  a  practical  question,  and  it  should  in  any  such  case 
be  tried  and  determined  in  a  reasonable  and  practical 
manner. 

The  English  statute,  known  as  Lord  Campbell's  Act,  upon 
which  most,  if  not  all,  of  the  statutes  of  a  like  character  in 
this  country  have  been  modeled,  is  in  respect  to  the  bene- 
ficiaries very  nearly  the  same  as  the  statute  of  this  state. 
The  action  is  for  the  benefit  of  "  husband,  wife,  parent,  and 
child"  of  the  deceased,  and  the  jury  are  to  apportion  the 
damages  among  the  beneficiaries.  The  only  substantial  dif- 
ference is  that  Lord  Campbell's  Act  provides  that  under  the 
term  "parents"  shall  be  included  "grandparents." 

In  an  action  brought  under  that  act  Lord  Campbell,  him- 
self, who  presided  at  the  trial,  instructed  the  jury  that  in 
assessing  the  damages  they  should  take  into  consideration 
the  amount  received  by  the  beneficiaries  on  an  accident  in- 
surance policy  held  by  the  deceased:  Hicks  v.  Newport  etc. 
Ry.  Co.y  cited  in  note  to  Pym  v.  Great  Northern  Ry.  Co.,  4 
Best  &  S.,  403. 

Speaking  of  this  case  Baron  Bramwell,  in  Bradbum  t. 
Great  Western  Ry.  Co.,  L.  R.  10  Ex.  1,  says:  "As  to  the  case 
of  Hicks  V.  Newport  etc.  Ry.  Co.,  that  was  an  action  under 
Lord  Campbell's  Act,  and  the  ruling  is  quite  correct.     The 
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Btatute  had  laid  down  no  rule  as  to  the  mode  of  calculating 
the  damages  to  be  given  in  respect  of  the  right  of  action 
which  it  created.  The  rule  was  first  laid  down  by  this  court, 
and  that  rule  was  that  the  damages  were  to  be  a  compensa- 
tion to  the  family  of  the  deceased  equivalent  to  the  pecuniary 
benefits  which  they  might  have  reasonably  expected  from 
the  continuance  of  his  life.  If,  therefore,  the  person  claim- 
ing damages  was  put  b}'  the  death  of  his  relative  into  pos- 
session of  a  large  estate,  there  was  no  loss;  he  was  a  gainer 
by  the  event;  and,  similarly,  whatever  comes  into  the  pos- 
session of  the  family  who  have  suffered  by  the  death  of  their 
relative,  by  reason  of  his  death,  must  be  taken  into  the 
account." 

****  In  Jennings  v.  Grand  Trunk  Ry.  Co.,  L.  R.  13  App.  Cas. 
800,  it  is  said,  "  that  all  the  circumstances  which,  though  in- 
sufficient to  exclude  a  statutory  claim,  may  be  legitimately 
pleaded  in  diminution  of  it,  ought  to  be  submitted  to  the 
decision  of  the  jury,  whose  special  function  it  is  to  assess  the 
damage,  with  such  observations  by  the  presiding  judge  as 
may  be  suggested  by  the  facts  in  evidence.  It  appears  to  the 
court  that  money  provisions  made  by  a  husband  for  the 
maintenance  of  his  widow,  in  whatever  form,  are  matters 
proper  to  be  considered  by  the  jury  in  estimating  her  loss; 
but  the  extent,  if  any,  to  which  these  ought  to  be  imputed 
in  the  reduction  of  damages  must  depend  upon  the  nature  of 
the  provision  and  the  position  and  means  of  the  deceased. 
Where  the  deceased  did  not  earn  his  own  living,  but  had  an 
annual  income  from  property,  one-half  of  which  has  been 
settled  upon  his  widow,  a  jury  might  reasonably  come  to  the 
conclusion  that,  to  the  extent  of  that  half,  the  widow  was 
not  a  loser  by  his  death,  and  might  confine  the  estimate  of 
her  loss  to  the  interest  which  she  might  probably  have  had 
in  the  other  half." 

This  is  from  a  decision  of  the  privy  council  in  a  case  aris- 
ing under  a  Canada  statute  which  is  the  same  as  Lord  Camp- 
bell's Act.  But  neither  the  expressions  on  this  question  in 
the  case  last  cited,  nor  in  Bradhurn  v.  Great  Western  Ry.  Co., 
L.  R.  10  Ex.  1,  are  authoritative.  The  point  was  not  in- 
volved in  either  case;  and  yet  they  are  entitled  to  weight  as 
the  opinion  of  very  able  judges.  The  court  of  the  exchequer 
chamber  took  substantially  the  same  view  of  the  question,  as 
is  shown  by  the  case  of  FymY.  Great  Northern  Ry.  Co., 3  Best 
&  S.  403. 
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On  the  other  hand  there  are  several  decisions  which  hold 
that  proof  that  a  beneficiary  has  received  money  from  a  policy 
of  insurance  on  the  life  of  the  deceased  cannot  be  received 
for  the  purpose  of  reducing  the  damages:  Althorf  v.  WolfCf 
22  N.  Y.  355;  Sherlock  v.  Ailing,  44  Ind.  184;  Harding  v. 
Townshend,  43  Vt.  536;  5  Am.  Rep.  304;  Baltimore  etc.  R.  R. 
Co.  v.  Wightman,  29  Gratt.  431;  26  Am.  Rep.  384;  Carroll  v. 
Missouri  Ry.  Co.,  88  Mo.  239;  57  Am.  Rep.  382;  Western  etc. 
R.  R.  Co.  V.  Meigs,  74  Ga.  857. 

Statutes  giving  damages  for  injuries  resulting  in  death 
necessarily  deal  with  probabilities;  so  that  where  there  is  a 
policy  on  the  life  of  the  deceased  payable  to  the  beneficiaries, 
under  the  statute,  the  probability  is  or  may  be  that  if  the 
deceased  had  continued  to  live  the  beneficiaries  would  ulti- 
mately have  received  the  insurance  money.  Hence  they  have 
gained  nothing  by  the  premature  death,  except  an  accelera- 
tion of  the  payment.  Perhaps  sound  principles  would  require 
the  jury  to  take  into  consideration  the  use  of  the  money  dur- 
ing the  period  of  acceleration:  Jennings  v.  Grand  Trunk  Ry. 
Co.,  L.  R.  13  App.  Gas.  800. 

But,  however  that  may  be,  the  case  is  very  different  when 
the  only  aid  which  the  beneficiaries  have  received  from  the 
deceased  during  his  life  has  been  a  part  of  the  incouje  of  his 
property,  and  when  upon  his  death  the  title  to  the  corpus  of 
such  property  absolutely  vests  in  them;  and  we  are  *** 
therefore  of  the  opinion  that  in  a  case  involving  similar  facts 
they  should  be  admitted  in  evidence,  to  be  considered  by  the 
jury. 

We  conclude  that  the  court  erred  in  excluding  the  will  of 
Mrs.  Long,  and  that  for  this  error  the  judgment  must  be 
reversed. 

There  are  other  questions  presented  by  the  writ  of  error, 
but  we  need  not  consider  them  either  at  length  or  in  detail. 
They  were  correctly  disposed  of  by  the  court  of  civil  appeals. 
There  is,  however,  one  point  which  we  desire  to  notice.  It 
is  insisted  that  the  court  should  have  charged  the  jury,  in 
effect,  that  the  plaintiflfs  were  entitled  to  recover  only  for  the 
loss  of  such  pecuniary  benefits  to  them  as  would  have  resulted 
"from  the  mental  or  bodily  labor"  of  the  deceased.  The  ob- 
ject of  the  refused  charge  was  to  exclude  from  the  considera- 
tion of  the  jury  prospective  benefits  which  might  have 
accrued  to  the  beneficiaries  from  that  portion  of  the  income 
of  deceased  which  proceeded  from  her  property.     From  what 
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has  already  been  said,  it  is  apparent  that  we  think  that  the 
charge  was  correctly  refused. 

The  contention  of  plaintiffs  in  error  seems  to  be  based 
upon  the  case  of  Pennsylvania  R.  R.  Go.  v.  Butler,  57  Pa.  St. 
335,  in  which  the  court  in  their  opinion  say:  "  After  an  atten- 
tive examination  and  review  of  all  the  cases  which  have 
heretofore  been  decided,  we  are  of  the  opinion  that  the  proper 
measure  of  damages  is  the  pecuniary  loss  suffered  by  the 
parties  entitled  to  the  sum  to  be  recovered — in  this  instance 
the  children  of  the  decedent — without  any  solatium  for  distress 
of  mind;  and  that  loss  is  what  the  deceased  would  probably 
have  earned  by  his  intellectual  and  bodily  labor  in  his  busi- 
ness or  profession  during  the  residue  of  his  lifetime,  and 
which  would  have  gone  for  the  benefit  of  his  children,  taking 
into  consideration  his  age,  ability,  and  disposition  to  labor, 
and  his  habits  of  living  and  expenditure." 

The  rule  thus  announced  is  doubtless  correct  as  applied  to 
the  facts  of  the  particular  case,  and  it  may  be  applicable 
generally  under  the  statute  of  Pennsylvania.  It  does  not 
apply  under  the  statute  of  this  state  to  a  case  like  the  pres- 
ent, in  which  the  prospective  aid  was  mainly,  if  not  wholly, 
from  the  income  of  property,  and  in  which,  upon  the  death, 
some  of  the  beneficiaries  take  by  bequest  all  the  estate,  and 
others  get  none. 

In  conclusion,  we  will  say,  that  while  the  damages  in  ac- 
tions of  this  nature  are  necessarily  indeterminate,  and  while 
much  must  be  left  in  almost  every  case  of  the  kind  to  the 
sound  sense  of  the  jury,  it  does  not  follow  that  the  plaintiffs 
need  not  prove  with  a  reasonable  degree  of  certainty  the  data 
from  which  their  compensation  is  to  be  assessed,  when  it  is 
practicable  to  do  so.  When  the  beneficiaries  are  adults,  and 
the  loss  of  prospective  benefits  is  based  upon  assistance  in 
the  way  of  money  or  other  things  of  value  received  in  the 
lifetime  of  the  deceased,  it  is  certainly  within  the  power  of 
each  beneficiary  to  show  by  his  own  testimony  with  some 
degree  of  accuracy  the  amount  of  the  benefits  so  received. 
And  it  ***  would  seem  that  his  failure  to  testify  specifically 
to  the  facts  ought  to  be  deemed  a  circumstance  against  him 
sufficient  to  justify  the  trial  court  in  setting  aside  the  yerdict| 
provided  it  be  apparently  excessive. 

The  judgments  of  the  court  of  civil  appeals  and  of  the  dis- 
trict court  are  reversed  and  the  cause  remanded. 
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Damaoes  to  Children  for  Death  of  their  Parknts  may  iiicluile  the 
loss  of  nurture,  instruction,  and  physical,  intellectual,  and  moral  training, 
aa  well  as  mere  support:  Note  to  LouUviUe  etc  Ry.  Co.  v.  Qoodykoontz,  12 
Am.  St.  Kep.  3S2.  See,  also,  the  note  to  McElUgoU  r.  Randolph^  29  Am. 
St.  Rep.  188. 

Witnesses — Inferences. — After  a  witness  haa  stated  facts  he  cannot 
testify  as  to  his  inferences.  They  are  for  the  jury:  Enoa  v.  St.  Paul  etc 
Itu,  Co.,  4  S.  D.  6.39;  46  Am.  St.  Rep.  796,  and  note. 


East  Texas  Fire  Insurance  Co.  v.  Kempner. 

[87  Texas,  229.] 
Insurance— Vacancy  of  Premises. — If  a  policy  of  insurance  provides  that 
if  the  insured  building  should  become  vacant  or  unoccupied  without 
the  consent  of  the  company  indorsed  on  the  policy  it  shall  at  once 
become  null  and  void,  and  any  unearned  premium  will  be  returned  on 
a  surrender  of  the  policy,  a  temporary  vacancy  of  the  building,  though 
without  the  knowledge  of  the  owner,  terminates  the  policy  and  the 
subsequent  reoccupancy  of  the  building  does  not  revive  the  policy  un- 
less the  forfeiture  has  been  waived. 

Whitaker  &  Bonner^  for  the  plaintiflf  in  error. 
Rector  &  Harris,  for  the  appellee. 

*»*  Brown,  A.  C.  J.  The  East  Texas  Fire  Insurance 
Company  issued  to  H.  Kempner,  upon  a  brick  storehouse,  a 
policy  of  insurance  which  contained  the  following  clauses: 

"Art.  2.  This  policy  shall  become  void  unless  consent  in 
writing  is  indorsed  by  the  company  hereon  in  each  of  the 
following  cases: 

"  Sec.  3.  If  the  risk  be  increased  by  any  change  in  the 
occupation  of  *'*  the  building  or  premises  herein  described, 
or  by  the  erection  or  occupation  of  adjoining  buildings,  or  by 
any  means  whatever  within  the  knowledge  of  the  assured. 

"  Sec.  4.  It  is  a  rule  of  this  company  not  to  insure  any 
vacant  or  unoccupied  building,  and  if  any  building  herein 
described  be  or  become  vacant  or  unoccupied  for  the  pur- 
poses indicated  in  this  contract,  without  the  consent  of  the 
company  indorsed  thereon,  this  policy  shall  at  once  become 
null  and  void,  and  any  unearned  premium  on  the  same  will 
be  refunded  to  the  assured  on  the  surrender  of  this  policy." 

The  house  was  leased  by  Kempner  to  one  Northrup  for  two 
years,  who,  without  Kempner's  consent  sublet  it  to  another 
for  a  part  of  the  term.  The  subtenant  moved  out  of  the 
building  on  Saturday,  and  ou  the  succeeding  Wednesday 
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another  tenant  moved  into  it,  it  being  again  sublet  by  North- 
rup,  without  the  consent  or  knowledge  of  Kempner,  who 
lived  at  Galveston.  Some  time  afterward,  and  during  this 
last  occupancy,  the  house  was  destroyed  by  fire.  Kempner 
did  not  know  that  the  house  was  vacant.  Kempner  sued 
upon  the  policy,  and  the  insurance  company  pleaded,  among 
other  things  not  necessary  to  notice,  that  the  policy  was  ren- 
dered void  by  the  house  becoming  vacant,  and  not  having 
the  consent  of  the  company.  Judgment  was  given  for  plain- 
tifif  below  for  the  amount  of  the  policy,  which  was  aflBrmed 
by  the  court  of  civil  appeals. 

The  plaintiff  in  error  presents  the  case  to  this  court  upon 
a  number  of  objections  to  the  judgment  of  the  court  of  civil 
appeals,  all  of  which  have  been  disposed  of  satisfactorily  by 
that  court,  except  the  third,  which  is  as  follows:  "  The  court 
erred  in  holding  that  the  policy  was  not  vitiated  by  the  in- 
sured premises  becoming  vacant,  the  terms  of  the  policy 
being  that  if  the  property  insured  be  or  become  vacant  the 
policy  should  at  once  become  null  and  void."  The  court  of 
civil  appeals  held  that  a  temporary  vacancy  would  not  ren- 
der the  policy  void,  and  that  the  vacancy  in  this  instance 
was  of  that  character. 

The  rule  for  construing  a  policy  of  insurance  is,  that  the 
language  used  in  it  "  must  be  liberally  construed  in  favor  of 
the  assured,  so  as  not  to  defeat,  without  a  plain  necessity,  his 
claim  to  indemnity,  which,  in  making  the  insurance,  it  was 
his  object  to  secure.  When  the  words  are,  without  violence, 
susceptible  of  two  interpretations,  that  which  will  sustain  his 
claim  and  cover  the  loss  must  in  preference  be  adopted":  1 
May  on  Insurance,  sec.  176.  It  is  equally  well  settled  that, 
where  the  language  is  plain  and  unambiguous,  courts  must 
enforce  the  contract  as  made  by  the  parties,  and  cannot 
make  a  new  contract  for  them,  nor  change  that  which  they 
have  made,  under  the  guise  of  construction.  As  parties  bind 
themselves  so  they  must  be  held  to  be  bound:  Galveston  Ins. 
Co.  V.  Long,  51  Tex.  92;  Morrison  v.  Insurance  Co.  of  North 
America,  69  Tex.  359;  5  Am.  St.  Rep.  63. 

*'■'  In  numerous  cases  it  has  been  held  that  temporary 
absence  from  a  dwelling-house,  while  the  household  goods 
remain,  does  not  render  the  house  vacant  within  the  mean- 
ing of  such  clauses  in  policies  of  insurance.  This  line  of 
authority  is  fairly  represented  by  Franklin  Fire  Ins.  Co.  v. 
Kepler,  95  Pa.  St.  492. 
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It  is  also  held,  in  many  cases,  that  where  the  tenant  has 
moved  out  and  the  owner  or  another  tenant  has  moved  into 
the  house  a  part  of  the  household  goods,  and  is  preparing  to 
take  possession,  a  vacancy  does  not  occur:  Eddy  v.  Hawkeys 
Ins.  Co.,  70  Iowa,  472;  59  Am.  Rep.  444. 

A  policy  of 'insurance  was  issued  upon  a  manufacturing 
establishment,  containing  a  condition  that  in  case  the  prop- 
erty became  vacant  or  ceased  to  be  operated  the  policy  should 
become  void.  On  account  of  an  epidemic  of  yellow  fever 
the  owners  ceased  for  a  time  to  operate  the  mill,  and  it  was 
held  that  the  condition  of  the  policy  was  not  broken:  Posa 
V.  Western  Assur.  Co.,  7  Lea,  704;  40  Am.  Rep.  68;  Whitney 
V.  Black  River  Ins.  Co.,  72  N.  Y.  118;  28  Am.  Rep.  116. 

In  Ridge  v.  Scottish  etc.  Ins.  Co.,  9  Lea,  507,  the  policy  pro- 
vided that  in  case  the  house  should  become  vacant  the  policy 
would  be  void.  The  tenant  moved  out,  and  in  a  few  days 
the  house  burned.  It  was  held  that  the  company  was  not 
liable.  In  that  case,  however,  the  court  said  that  if  the  house 
had  been  reoccupied  before  the  fire  it  would  have  held  that 
the  language  meant  that  the  policy  was  to  be  void  only  dur- 
ing the  vacancy.    • 

In  the  case  before  the  court  the  policy  is  exceptionally  ex- 
plicit and  apt  in  the  stateuieiit  of  the  terms  of  liability.  It 
is  first  stated  that  the  company-  will  not  insure  vacant 
houses;  and,  to  enforce  the  rule  with  certainty,  it  is  provided 
tliat  if  the  house  should  become  vacant  or  unoccupied  with- 
out the  consent  of  the  company  the  policy  shall  at  once  be- 
come null  and  void.  The  words  "  at  once"  clearly  and  un- 
mistakably express  the  intention  that  the  fact  of  becoming 
vacant  annulled  the  policy.  It  was  not  to  be  void  for  an 
indefinite  time,  nor  to  become  void  in  the  future,  but  now 
and  forever. 

This  intention  is  rendered  still  more  certain  by  the  further 
provision  that  the  unearned  premium  should,  upon  the  sur- 
render of  the  policy,  be  returned  to  the  assured.  The  rela- 
tion of  assured  and  assurer  was  then  and  there  to  terminate; 
the  business  was  to  be  closed  up  at  once. 

All  business  houses  when  vacant  are  so  temporarily  in  the 
contemplation  of  the  owner,  who  either  intends  to  occupy 
himself  or  to  rent  to  some  other  person  as  soon  as  he  can  do 
BO.  If  a  court  can  say  that  a  condition  like  that  contained 
in  this  policy  does  not  include  temporary  vacancies,  then 
what  period  will  be  inserted  into  each  contract,  by  construe- 
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tion,  during  which  the  policy  shall  remain  in  force?  Tf  we 
can  say  three  days,  why  not  &  month,  three  months,  or 
even  six  months,  according  to  the  opinion  of  the  court? 
Plaintiff  was  required  to  know  the  terms  of  his  policy,  the 
contract  that  he  made,  and  to  *'®  know  the  condition  of  his 
property  and  to  provide  for  its  protection.  This  was  not  a 
duty  of  the  insurance  company. 

It  was  lawful  for  the  parties  to  make  the  contract  em- 
braced in  this  policy,  and  it  was  not  unreasonable  on  the 
part  of  the  insurance  company  to  stipulate  for  exemption 
from  liability  in  case  of  the  vacancy  of  the  building.  The 
language  used  was  not  calculated  to  mislead  the  plaintiff;  by 
proper  attention  to  his  affairs  he  would  know  what  security 
the  policy  afforded  him.  The  language  indicates  that  the  in- 
tention was  to  exclude  judicial  construction  by  making  the 
terms  unambiguous,  and  the  court  must  enforce  the  contract 
as  made. 

The  district  court  and  court  of  civil  appeals  erred  in  hold- 
ing that  the  policy  did  not  become  null  upon  the  happening 
of  the  contingency,  the  vacation  of  the  premises;  reoccupancy 
did  not  revive  the  policy,  unless  the  forfeiture  was  waived. 
Moore  v.  Phoeyiix  Ins.  Co.,  62  N.  H.  240;  13  Am.  St.  Rep.  556. 
The  judgments  of  the  district  court  and  court  of  civil  appeals 
are  reversed,  and  the  cause  is  remanded  to  the  district  court 
for  trial  in  accordance  with  this  opinion. 


Insurance — Vacancy  of  Pbehisbs. — An  insurer  is  not  liable  on  a  policy 
stipulating  that  it  shall  be  void  if  the  premises  are  vacant  and  unoccupied 
for  a  certain  length  of  time,  when  they  have  been  unoccupied  for  such  period 
at  the  time  of  the  fire,  although  the  local  agent  believed  them  to  be  occu- 
pied and  did  nothing  to  mislead  the  insured:  Home  In».  Co.  v.  Scales,  71 
Miss.  976;  42  Am.  St.  Rep.  512,  and  note,  with  the  cases  collected. 
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[87  TKXAfl,  277.] 

Etidence— Burden  of  Proof  of  Negligence. — Though  from  the  derail- 
ment of  a  railway  train  and  the  injury  of  the  plaintiff  riding  thereon 
as  a  passenger  a  presumption  of  negligence  arises,  it  is  not  proper  to 
instruct  the  jury  that  it  devolves  upon  the  plaintiff  to  establish  by 
evidence  of  a  preponderating  weight  that  the  accident  was  not  the  re* 
suit  of  negligence.  The  burden  of  proof  is  not  upon  the  defendant,  and 
therefore  if  the  evidence  upon  the  issue  of  negligence  does  not  prepon- 
derate on  either  side,  the  defendant  is  entitled  to  a  verdict. 

Negligence,  Presumption  of. — When  an  Accident  happens  on  a  rail- 
way train  from  which  a  passenger  sustains  injury  by  the  breaking  down 
of  the  carriage,  or  by  the  running  off  of  the  train,  or  by  the  spreading 
of  the  rails,  the  very  nature  of  the  occurrence  is  prima  facie  evidence  of 
the  negligence  of  the  company  and  its  servants. 

JXTKT  Trial — Harmless  Error.— Though  a  charge  to  the  jury  is  errone- 
ous, yet,  if  it  manifestly  works  no  injury  to  the  losing  party,  the  judg- 
ment will  not  be  reversed. 

Railways — Negligexck. — Where  it  appeared  that  a  railway  train  ran  over 
a  bull  upon  the  track,  and  that  lie  was  left  in  a  crippled  condition  so 
close  to  the  track  that  he  floundered  upon  it  and  caused  the  derailment 
of  another  train,  or,  though  not  crippled,  he  was  left  near  the  track, 
and  no  lookout  was  kept,  as  a  consequence  of  which  a  later  train  again 
collided  with  him,  in  either  event  negligence  is  shown  on  the  part  of 
the  railway  corporation  and  its  servants,  entitling  a  passenger  to  recover 
for  injuries  received  in  the  second  accident. 

J.  P.  Hague,  T.  A.  Falvey,  and  Waters  Davis,  for  the  plain- 
tiff in  error. 

W.  B.  Brock,  and  Stanton  &  Turney,  for  the  defendant  in 
error. 

*'*  Gaines,  C.  J.  The  defendant  in  error  brought  this 
suit  against  the  Mexican  Central  Railway  Company  to  re- 
cover damages  *''*  for  personal  injuries.  He  with  others 
were  being  transported  over  the  road  of  the  defendant  com- 
pany upon  a  freight  train,  under  a  contract  of  passage  made 
with  the  company  by  his  employer.  There  was  a  derailment 
of  the  train  upon  which  he  was  being  carried,  and  he  was 
thereby  injured.  His  relation  to  the  company  was  that  of 
a  passenger.  The  train  consisted  of  freight  cars  to  which  a 
caboose  was  attached,  and  he  took  his  position  upon  a  car 
which  was  loaded  in  part  with  piles.  It  was  alleged  that  the 
accident  was  caused  by  the  running  of  the  train  at  a  danger- 
ous rate  of  speed,  by  the  negligent  manner  in  which  the  pil- 
ing was  loaded  upon  the  cars,  and  by  negligently  running 
over  a  bull  which  was  found  upon  the  track.     The  company 
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denied  its  negligence,  and  also  pleaded  that  plaintiff  was 
guilty  of  contributory  negligence  in  not  taking  passage  upon 
the  caboose,  where  he  would  have  escaped  injury,  and  in  tak- 
ing a  position  upon  the  freight  car  where  he  was  subjected  to 
increased  risk.  This  writ  of  error  is  prosecuted  for  the  pur- 
pose of  reversing  a  judgment  of  the  court  of  civil  appeals, 
which  affirmed  the  judgment  of  the  trial  court  in  his  favor. 

The  court  upon  the  trial  charged  the  jury,  in  substance, 
that  they  should  find  for  the  plaintiff  if  they  believed  that 
the  accident  was  caused  either  by  the  running  of  the  train  at 
a  dangerous  rate  of  speed,  or  by  the  negligent  loading  of  the 
piles,  or  by  the  failure  to  keep  a  careful  lookout  for  obstruc- 
tions on  the  track,  or  by  two  or  more  of  these  causes  com- 
bined, unless  they  should  find  as  thereinafter  instructed;  and 
proceeded  to  instruct  them,  in  effect,  that  if  they  believed 
from  a  ])reponderance  of  evidence  that  the  train  was  not  run 
at  a  dangerous  rate  of  speed,  and  that  the  piles  were  not  neg- 
ligently loaded  on  the  cars,  and  that  the  employees  of  the 
company  did  not  fail  to  keep  a  proper  lookout,  they  should 
find  for  the  defendant.  Then  followed  a  charge  upon  contrib- 
utory negligence,  to  which  no  objection  is  made.  Upon  the 
issues  as  to  the  negligence  of  the  defendant,  the  charge  shifted 
the  burden  of  proof  and  placed  it  upon  the  company,  and  was 
therefore  erroneous.  Although  the  derailment  of  the  train 
may  have  been  sufficient  to  raise  the  presumption  of  negli- 
gence, yet  it  did  not  devolve  upon  the  defendant  the  duty  of 
showing  by  evidence  of  a  preponderating  weight  that  tlie 
accident  was  not  the  result  of  its  negligence.  It  was  entitled 
to  a  verdict  if  the  evidence  upon  the  issue  was  balanced — 
that  is,  if  it  preponderated  on  neither  side:  Clark  v.  Hills,  G7 
Tex.  148. 

It  does  not  follow,  however,  as  we  think,  that  the  judg- 
ment should  be  reversed.  "  Where  an  accident  happens  upon 
a  railway  from  which  a  passenger  sustains  an  injury  by  the 
breaking  down  of  the  carriage,  or  by  the  running  off  of  the 
train,  or  by  the  spreading  or  the  breaking  of  the  rails,  the  very 
nature  of  the  occurrence  will  be  prima  facie  evidence  of  neg- 
ligence in  the  company  or  its  servants^':  Hutchinson  on  Car- 
riers, sec.  800.  The  rule  thus  stated  by  the  eminent  author 
cited  is  *'*•  very  generally  recognized:  Dawson  v.  Railway 
Co.,  7  Hurl.  &  N.  1037;  Carpue  v.  London  etc.  Ry.  Co.,  5  Ad. 
&  E.,  N.  S.,  747;  Feital  v.  Middlesex  R.  R.  Co.,  109  Mass.  398; 
12  Am.  Kep.  720;  Curtis  v.  Rochester  etc.  R.  R.  Co.,  18  N.  Y. 
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534;  75  Am.  Dec.  258;  Edgerton  v.  New  York  etc.  R.  R.  Co., 
39  N.  Y.  227;  George  v.  St.  Louis  etc.  Ry.  Co.,  34  Ark.  613; 
Pittsburgh  etc.  R.  R.  Co.  v.  Williams,  74  Ind.  462;  Tutlle  v. 
Chicago  etc.  Ry.  Co.,  48  lonra,  236;  Chicago  etc.  R.  R.  Co.  v. 
George,  19  111.  510;  71  Am.  Dec.  239.  The  rule  is  also  recog- 
nized in  Gulf  etc.  Ry.  Co.  v.  Smith,  74  Tex.  278,  although  the 
decision  in  that  case  cannot  be  deemed  an  authoritative  ruling 
upon  the  point.  It  is  a  reasonable  and  sound  doctrine  that 
when  a  passenger  is  injured  by  an  accident,  such  as  the  de- 
railment of  a  train  at  a  place  where  the  track  and  train  are 
entirely  under  the  control  of  the  company — that  is  to  say, 
where  they  are  not  interfered  with  by  any  extraneous  force — 
a  presumption  of  negligence  arises,  and  that  in  order  for  the 
company  to  exonerate  itself  from  liability  for  the  injury  it 
must  adduce  evidence  to  show  that  the  accident  could  not 
have  been  avoided  by  the  exercise  of  the  utmost  care  and 
foresight  reasonably  compatible  with  a  prosecution  of  its 
business. 

The  defendant  upon  the  trial  of  this  case  sought  to  excuse 
the  accident  by  showing  that  it  was  caused  by  a  bull  upon 
the  track,  which  was  not  discovered  by  the  servants  of  the 
company  in  charge  of  the  train.  It  introduced  testimony  to 
show  that  the  bull  had  been  struck  by  another  train  which 
had  passed  some  hours  before  the  time  of  the  accident,  and 
had  been  left  in  a  crippled  condition  so  close  to  the  side  of 
the  track  that  it  was  struck  by  the  step  of  the  engine  and 
made  to  flounder  under  the  cars,  and  thereby  to  cause  the 
derailment.  If  this  be  true,  we  are  clearly  of  the  opinion 
that  the  accident  was  the  result  of  the  negligence  of  the  com- 
pany's servants  in  charge  of  the  train  that  first  struck  the 
bull  and  left  it  wounded  upon  the  side  of  the  track.  When 
the  wreck  occurred  the  engine  and  tender  with  two  cars  re- 
mained upon  the  track  and  ran  two  miles  or  more  before  the 
engineer  discovered  the  cars  in  the  rear  had  become  un- 
coupled. The  fireman  who  was  upon  the  engine  testified 
upon  the  trial,  and  it  is  evident  that  he  knew  nothing  about 
the  bull's  being  upon  the  track  until  long  after  the  accident 
had  happened.  The  engineer  was  not  examined.  If  a  look- 
out was  kept  the  company  did  not  show  it.  If  the  bull  was 
upon  the  track  it  would  seem  that  by  the  use  of  proper  dili- 
geiice  it  might  have  been  discovered  in  time  to  have  been 
frightened  out  of  the  way  of  the  train.  There  was  no  attempt 
to  prove  that  the  animal  rushed  suddenly  upon  the  track 
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from  some  cover  where  he  could  not  have  been  seen  if  there 
had  been  a  lookout.  If,  therefore,  the  defendant's  witnesses 
were  mistaken  in  their  theory  that  the  bull  was  crippled  and 
lying  very  near  the  track,  and  if  the  bull  had  merely  strayed 
upon  it  and  was  uninjured,  it  appears  that  a  proper  lookout 
might  have  discovered  it  in  time  to  have  averted  the  danger. 
It  was  testified  that  the  animal,  it  being  in  the  night-time, 
could  not  have  been  discovered  at  a  greater  distance  than 
four  hundred  yards,  and  that  the  train  could  not  have  been 
stopped  under  one  thousand  yards.  ***  Yet  it  was  negli- 
gent not  to  keep  a  lookout,  so  as  to  discover  it  in  time  to  blow 
the  whistle,  and  thereby,  if  possible,  to  frighten  it  off  the 
track.  In  short,  if  the  bull  had  been  crippled  by  one  train 
and  left  sufficiently  near  the  track  so  as  to  be  struck  by  an- 
other, this  was  negligence;  if  it  was  uninjured,  it  was  equally 
negligent  not  to  have  discovered  it  and  to  have  blown  the 
alarm  in  order  to  frighten  it  away. 

In  our  opinion,  therefore,  the  testimony  upon  the  issue  of 
the  defendant's  negligence  fails  to  show  that  the  accident 
might  not  have  been  avoided  by  the  exercise  of  that  high 
degree  of  care  required  of  carriers  of  passengers,  and  wholly 
fails  to  meet  the  presumption  arising  under  the  circumstances 
from  the  fact  of  the  derailment.  The  evidence  clearly  shows 
a  derailment.  We  are  therefore  of  the  opinion  that  the  evi- 
dence showed  that  the  company  was  negligent,  and  war- 
ranted the  jury  in  coming  to  no  other  conclusion.  It  is 
therefore  manifest  that  the  erroneous  charge  worked  no  in- 
jury to  the  defendant,  and  in  such  a  case  the  judgment  will 
not  be  reversed:  Galveston  etc.  R.  R.  Co.  v.  Delahunty,  53  Tex. 
212,  and  cases  there  cited.  It  may  also  be  doubted  wliether 
the  jury  were  misled  by  the  instruction,  since  they  were  told  in 
the  last  paragraph  of  the  charge  that  the  burden  of  the  proof 
was  upon  the  plaintiff  to  show  by  a  preponderance  of  evi- 
dence his  right  to  recover. 

The  trial  judge,  in  overruling  the  motion  for  a  new  trial, 
expressed  a  doubt  as  to  the  sufficiency  of  the  evidence,  and 
it  is  assigned  that  for  that  reason  it  was  error  not  to  grant 
the  motion.  It  may  be  that  the  opinion  of  the  learned  judge 
as  to  the  weight  of  the  evidence  should  have  constrained 
him  to  set  aside  the  judgment;  but  the  fact  remains  that  he 
refused  the  motion,  and  thereby  approved  the  verdict.  In 
determining  the  question  raised  by  the  assignment  upon  the 
court's  ruling  in  this  particular,  the  court  of  civil  appeals 
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properly  considered  only  the  evidence  as  shown  by  the  state- 
ment of  facts,  and  not  the  reasons  given  by  the  judge  for  his 
ruling.  The  conclusion  of  that  court  is  final  upon  the  ques- 
tion, and  we  have  no  power  to  revise  it. 

We  presume  the  doubt  of  the  trial  judge  as  to  the  correct- 
ness of  the  finding  of  the  jury  must  have  been  as  to  the  issue 
of  contributory  negligence.  Upon  that  issue  the  testimony 
was  conflicting.  But  the  charge  of  the  court  very  clearly 
presents  the  law  of  contributory  negligence  as  applicable  to 
the  particular  facts  of  the  case,  and  no  error  has  been  as- 
signed upon  the  instructions  in  that  particular. 

For  the  reasons  given  the  judgments  of  the  court  of  civil 
appeals  and  that  of  the  trial  court  are  affirmed. 


Carriers— Negligencb— Burden  of  Proot.— The  occurrence  of  an  ac- 
cident to  a  passenger  is  prima  facie  evidence  of  negligence  on  the  part  of 
the  carrier,  throwing  upon  it  the  burden  of  rebutting  the  presumption  by 
proof  that  there  was  no  negligence:  Philadelphia  etc.  R.  R.  Co.  v.  Anderson, 
72  Md.  619;  20  Am.  St.  Rep.  483,  and  extended  note.  A  passenger  by 
railway  makes  a  prima  facie  case  of  negligence  against  the  company  by 
allowing  the  facts  of  the  derailment  of  the  cars  and  his  injury.  The  burden 
of  proof  then  rests  on  the  company  to  show  that  it  has  not  been  negligent: 
Furnish  v.  Missouri  Pac.  Ry.  Co.,  102  Mo.  438;  22  Am.  St.  Rep.  781,  and 
note.  See,  also,  the  note  to  Baltimore  etc.  R.  R.  Co.  v.  Stale,  32  Am.  St. 
Rep.  377. 

Carriers — Negligence,  Presumption  of  from  Happening  of  Acci- 
dent.— Injury  to  a  passenger  in  consequence  of  something  done  or  not  done 
by  the  carrier  or  his  employees,  or  connected  with  the  appliances  of  trans- 
portation, raises  a  presumption  of  negligence  which  the  carrier  is  required  to 
rebut:  Fleming  v.  Pittsburgh  etc.  Ry.,  158  Pa.  St.  130;  38  Am.  St.  Rep.  835, 
and  note,  with  the  cases  collected.  This  question  is  the  subject  of  mono- 
graphic notes  to  Long  v.  Pennsylvania  R.  R.  Co.,  30  Am.  St.  Rep.  736,  and 
Philadelphia  etc  R.  R.  Co.  v.  Anderson,  20  Am.  St.  Rep.  490. 


Cheeves  v.  Anders. 

[87  Texas,  287.] 

Life  Insurance,  Insurable  Interest. — Public  policy  does  not  allow  any 
one  having  no  insurable  interest  to  be  the  owner  of  a  policy  of  insur- 
ance upon  the  li^e  of  a  human  being.  The  public  has  an  interest, 
independent  of  the  consent  and  concurrence  of  the  parties,  that  ao 
inducement  shall  be  offered  to  one  man  to  take  the  life  of  another. 

Life  Insurance. — If  a  Policy  is  Assigned  to  a  Person  having  no  In- 
surable Interest  in  the  life  of  the  person  insured,  such  assignee  will 
hold  the  proceeds  u  trustee  for  the  benefit  of  those  entitled  to  receive 
them. 
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LiFB  Insurance — Limit  op  Intkrest  in  Likb  op  Anothek. — If  the  inter- 
est which  one  person  has  in  the  life  of  another  is  of  a  definite  character, 
B8  where  he  is  a  creditor,  or  when  be  from  the  life  of  the  insured  may 
reap  some  pecuniary  advantage  of  a  deliuite  nature,  auid  the  policy  ia 
taken  out  in  his  favor  or  is  assigned  to  him,  his  interest  will  be  lim- 
ited to  tlie  amount  of  interest  which  he  li.is  in  the  amount  of  the  insur- 
ance, together  with  such  amount  as  he  baa  paid  to  procure  the  policy 
with  interest  thereon. 

LiFB  Insurance. — Want  op  Insurable  Interest  on  the  part  of  an  assignee 
of  a  life  insurance  in  the  person  whose  life  is  insured  does  not  release 
the  insurer.  He  must  perform  bis  contract,  leaving  the  law  to  dispose 
of  the  proceeds  among  the  persons  found  entitled  thereto. 

LiPB  Insurance. — The  Insurable  Interest  which  One  Partner  has 
AS  SUCH  IN  THE  LiFE  OP  ANOTHER  ceases  on  the  dissolution  of  the  firm. 

LlTB  Insurance. — The  Insurable  Interkst  which  a  Partnership  has 
IN  THE  Life  of  One  of  its  Members,  where  he  does  not  owe  the  firm  any- 
thing and  its  property  is  sufficient  to  discharge  its  obligations,  is  lim- 
ited to  the  premiums  paid  out  of  the  partnership  assets,  with  interest 
thereon.  Therefore,  on  the  death  of  the  insured  partner,  his  heirs  or 
representatives  are  entitled  to  all  the  proceeds  oi  the  insurance  upon 
bis  life,  except  such  as  will  reimburse  the  other  partner  for  bis  share  of 
the  moneys  paid  for  such  insurance,  with  interest. 

John  L.  Dyer,  for  the  plaintiff  in  error. 
/.  A.  Martin,  for  the  detendant  in  error. 

**•  Brown,  A.  J.  J.  H.  Anders,  as  administrator  of  L.  B. 
Chilton,  brought  this  suit  in  the  district  court  of  Falls  county 
to  recover  the  amount  of  a  policy  issued  by  the  New  York 
Life  Insurance  Company  for  ten  thousand  dollars,  payable 
to  Cheeves  and  Chilton,  or  their  administrators  or  assigns, 
making  the  insurance  company  and  Cheeves  defendants. 
The  insurance  company  did  not  deny  liability,  and  the  *®* 
contest  was  between  the  plaintiff  and  Cheeves  as  to  the  right 
to  receive  the  proceeds  from  the  policy. 

Cheeves  filed  an  answer,  in  which  he  pleaded  that  he  waa 
entitled  to  the  proceeds  of  the  policy  as  against  the  company 
and  plaintiff,  because  at  the  time  of  issuing  the  said  policy, 
on  the  seventeenth  day  of  May,  1889,  he  and  the  deceased, 
L.  B.  Chilton,  were  partners  engaged  in  a  mercantile  busi- 
ness in  Falls  county,  and  that  the  said  partnership  procured 
the  issuance  of  the  said  policy  of  insurance  upon  the  life  of 
the  said  Chilton,  and  paid  the  premium  th.ereon,  five  hundred 
and  ninety  dollars,  out  of  and  with  the  money  and  assets  of 
said  firm,  and  that  thereafter,  on  April  23,  1890,  the  said 
firm  paid  out  of  its  assets  another  premium  of  five  hundred 
and  ninety  dollars  upon  said  policy,  which  kept  it  in  force 
until  the  death  of  Chilton. 
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It  is  alleged  in  the  answer  that  at  the  same  time  another 
policy  was  issued  by  the  said  insurance  company  payable  to 
Cheeves  &  Chilton,  or  their  administrators  or  assigns,  upon 
the  death  of  T.  A.  Cheeves,  and  for  the  like  sum  of  ten  thou- 
sand dollars,  upon  which  premiums  were  paid  out  of  the 
assets  of  the  said  firm  amounting  to  an  equal  sum  as  that 
paid  upon  the  policy  in  suit.  Tliat  on  the  twenty-third  day 
of  September,  1890,  the  firm  of  Cheeves  &  Chilton  was  dis- 
solved, and  Chilton,  for  a  consideration  of  about  twenty 
thousand  five  hundred  dollars,  by  writing  conveyed  to 
Cheeves  all  of  his  riglit  and  claim  in  and  to  all  of  the  part- 
nership property  and  rights  of  every  kind,  the  language 
being  set  out  broadly  enough  to  include  all  interest  that  the 
firm  had  in  the  policy  at  the  time  of  the  transfer. 

Chilton  died  November  7,  1890,  and  proofs  of  loss  were 
duly  furnished.  Cheeves  claims  that  he  was  interested  in 
the  life  of  Chilton  as  his  partner  at  the  time  the  policy  was 
issued,  and  also  that  Chilton  transferred  the  policy  to  him. 
He  closed  his  answer  with  a  prayer  for  general  relief.  There 
is  no  allegation  in  the  answer  that  L.  B.  Chilton  was  indebted 
to  the  firm  of  Cheeves  &  Chilton,  or  to  Cheeves,  or  in  what 
respect  Cheeves  had  any  interest  in  the  life  of  Chilton,  ex- 
cept simply  that  he  was  a  partner  when  the  policy  was 
issued 

Plaintiff'  filed  a  general  demurrer  to  the  answer,  which  the 
court  sustained,  and  upon  trial  without  a  jury  gave  judgment 
for  the  plaintiff"  against  both  defendants  for  the  whole  amount 
of  the  policy,  which  judgment  was  by  the  court  of  civil  ap- 
peals affirmed. 

It  is  against  the  public  policy  of  this  state  to  allow  any 
one  who  has  no  insurable  interest  to  be  the  owner  of  a  policy 
of  insurance  upon  the  life  of  a  human  being:  Price  v.  Knighte 
of  Honor,  68  Tex.  361;  Schonfield  v.  Turner,  75  Tex.  329; 
Equitable  Life  Ins,  Co.  v.  Hazlewood,  75  Tex.  351;  16  Am.  St. 
Rep.  893. 

In  some  states  it  is  held  that  an  element  of  wagering  like- 
wise enters  into  such  contracts,  which  has  led,  as  we  believe, 
to  inconsistencies  in  the  decisions  in  some  of  the  courts. 
Our  court  has  placed  the  inhibition  against  such  contracts 
upon  the  higher  and  sounder  ground  that  ***  the  public, 
independent  of  the  consent  or  concurrence  of  the  parties,  has 
an  interest  that  no  inducement  shall  be  offered  to  one  man 
to  take  the  life  of  another.     Making  this  the  test  in  every 
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phase  of  such  cases,  there  can  be  no  inconsistency  in  our 
decisions,  and  the  public  good  will  be  better  guarded. 

Applying  this  salutary  rule,  the  conclusion  has  been 
reached  by  our  courts  that  such  policy  cannot  be  beneficially 
owned  by  any  one  not  interested  in  the  life  insured,  whether 
the  policy  be  taken  out  in  the  first  instance  by  the  noninter- 
ested  party,  with  or  without  the  consent  of  the  insured,  or 
that  he  acquired  the  policy  by  assignment  from  the  person 
whose  life  is  insured,  or  from  anuther  who  had  an  insurable 
interest. 

A  man  may  insure  his  own  life,  making  the  policy  payable 
to  his  legal  representatives,  and  afterward  assign  it  to  any 
one,  or  he  may  procure  such  policy  and  make  it  payable  to 
any  person  that  he  may  name,  but  in  either  case,  if  the  per- 
son to  whom  it  is  assigned  or  who  is  named  in  the  policy  has 
no  insurable  interest,  he  will  hold  the  proceeds  as  a  trustee 
for  the  benefit  of  those  entitled  by  law  to  receive  it:  Price  v. 
Knights  of  Honor,  68  Tex.  361;  Schonfield  v.  Turner,  75  Tex- 
329. 

The  law  permits  one  who  is  interested  in  the  life  of  another 
to  become  the  owner  of  insurance  upon  the  life  of  such  other 
person,  either  by  contracting  with  the  insurance  company, 
or  by  contract  made  by  the  party  whose  life  is  insured,  or  by 
assignment  of  the  policy  after  it  is  issued.  If,  however,  the 
interest  is  of  a  definite  character,  as  that  of  a  creditor  of  the 
insured,  or  of  one  who  may  from  the  life  of  the  insured  reap 
some  pecuniary  advantage  of  a  definite  nature,  the  interest 
of  the  holder  of  such  policy  will  be  limited  to  the  amount  of 
such  liability  at  the  death  of  the  insured,  together  with  such 
amount  as  he  has  paid  to  preserve  the  policy,  with  interest 
thereon,  and  the  remainder  will  be  given  to  the  estate  of  the 
party  insured:  Price  v.  Knights  of  Honor,  68  Tex.  361;  Schon- 
field V.  Turner,  75  Tex.  324;  Equitable  Life  Ins.  Co.  v.  Hazle- 
wood,  75  Tex.  338;  16  Am.  St.  Rep.  893;  Goldbaum  v.  Bluvi, 
79  Tex.  638.  If  the  interest  of  the  policy-holder  should  cease 
before  the  death  of  the  insured,  or  if  the  debt  and  premiums 
advanced  should  be  paid,  then  the  whole  of  the  policy  will 
go  to  the  estate  of  the  insured. 

When  an  insurance  company  has  issued  a  policy  upon 
the  life  of  a  person,  payable  to  one  who  has  no  insurable 
interest  in  the  life  insured,  or  when  a  policy  has  been  assigned 
to  one  having  no  such  interest,  the  insurance  company  must 
nevertheless  pay  the  full  amount  of  the  policy,  if  otherwise 
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liable,  because  it  has  so  contracted,  and  it  is  no  concern  of 
the  insurer  as  to  who  gets  the  proceeds,  except  to  see  that  it 
is  paid  to  the  proper  parties  under  its  agreement.  It  is  sim- 
ply required  to  perform  its  contract,  and  the  law  will  dispose 
of  the  money  according  to  the  rights  of  the  parties:  Pacific 
Mut.  Life  Ins.  Co.  v.  Williavu^  79  Tex.  637,  and  authorities 
cited. 

**'  This  rule  does  no  wrong  to  the  insurance  company. 
It  having  agreed  to  pay  the  money  on  the  death  of  a  named 
person  ought  not  to  be  permitted  to  avoid  liability  upon  its 
contract  upon  the  ground  that  it  has  made  an  unlawful  agree- 
ment, when  that  contract  can  be  enforced  in  favor  of  a  person 
who  is  in  nowise  concerned  in  the  unlawful  part  of  the  trans- 
action. It  is  held  by  the  courts  of  this  and  other  states  that 
when  one  secures  a  policy  upon  his  own  life  and  transfers  it 
to  another  who  has  no  insurable  interest,  the  want  of  insur- 
able interest  cannot  be  set  up  as  a  defense  by  the  insurance 
company;  the  policy  or  the  assignment  is  not  void  as  to  the 
insurance  company,  but  will  be  enforced.  If  this  be  correct, 
then  why  should  it  be  said  that  the  policy  issued  by  the 
company  contrary  to  law  should  be  held  void  as  to  it?  The 
reason  would  seem  to  be  equally  strong  to  enforce  the  con- 
tract in  favor  of  one  who  was  entirely  innocent  of  participa- 
tion, as  in  favor  of  him  who  voluntarily  places  the  insurance 
in  the  name  of  one  who  cannot  lawfully  receive  it.  If  the 
insurance  company  may  set  up  the  illegality  of  such  a  con- 
tract, then  the  object  of  the  law  will  be  frustrated  and  the 
making  of  such  unlawful  agreements  by  insurance  companies 
will  be  encouraged,  for  they  would  thus  be  enabled  to  reap 
the  benefit  without  incurring  the  risk  of  such  business.  If 
the  insurer  is  held  liable,  and  the  payee  in  a  policy  is  denied 
its  benefits  when  unlawfully  obtained,  both  parties  to  the 
unlawful  contract  will  be  denied  relief,  and  the  beneficial 
objects  of  insurance  upon  the  life  be  attained  by  giving  the 
benefits  to  the  estate  of  the  insured,  and  no  inducement  will 
be  offered  to  destroy  the  life  upon  which  the  risk  is  placed. 

It  is  generally  held  that  where  one  having  an  interest  in 
the  life  of  another  obtains  a  policy  upon  such  life,  and  the 
interest  ceases  before  death,  the  person  named  in  the  contract 
as  payee  or  the  assignee  of  such  policy  may  maintain  suit 
against  the  insurance  company:  Mutual  Life  Ins.  Co.  v.  Aliens 
138  Mass.  124;  52  Am.  Rep.  245:  Connecticut  etc.  Ins.  Co.  v. 
Schaefer,  94  U.  8.  457;  McKee  v.  Phoeaix  Ins.  Co.,  28  Mo.  383; 
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75  Am.  Dec.  129.  These  cases  do  not  determine  as  to  how 
the  proceeds  shall  be  distributed,  and  are  not  in  conflict  with 
the  former  decisions  of  this  court.  It  has,  however,  been 
held  that  where  the  interest  existed  at  the  time  of  making 
the  contract,  but  ceased  before  death,  the  person  to  whom 
the  policy  is  made  payable  may  recover  and  hold  the  entire 
amount  of  the  policy  as  against  the  claim  of  the  representa- 
tives of  the  insured:  Scott  v.  Dickson,  108  Pa.  St.  6;  56  Am. 
Rep.  192;  Rittler  v.  Smith,  70  Md.  261;  Amick  v.  Butler,  111 
Ind.  578;  60  Am.  Rep.  722.  This  we  regard  as  opposed  to 
the  paramount  reason  for  holding  such  insurance  to  be  unlaw- 
ful, that  is,  the  danger  in  ofiering  an  inducement  to  destroy 
human  life.  If  the  inhibition  against  such  transactions  be 
that  they  are  considered  wagering  contracts,  as  appears  to  be 
the  ground  upon  which  the  decisions  cited  are  placed,  it  is 
consistent  to  hold  as  in  the  cases  quoted.  If,  however,  the 
making  of  such  agreements  be  placed  upon  the  ground  that 
it  is  against  public  policy  for  one  to  be  ***  interested  in  the 
deatli  of  another  when  he  has  no  interest  in  the  continuance 
of  his  life,  the  decisions  cannot  be  sustained  upon  principle. 
The  want  of  insurable  interest  is  just  as  absolute  where  it 
has  ceased  as  where  it  never  existed,  and  the  inducement  to 
destroy  the  life  insured  for  gain  is  just  as  strong  in  the  one 
case  as  in  the  other. 

We  cannot  disregard  the  sound  principles  established  by 
our  courts  and  follow  a  line  of  decisions  to  the  contrary,  how- 
ever eminent  the  courts  or  numerous  the  cases.  We  there- 
fore hold  that  in  this  case  the  interest  which  Cheeves  may 
have  had  in  the  policy  as  partner,  aside  from  his  interest, 
which  was  joint  with  Chilton  and  therefore  belonged  to  the 
partnership,  ceased  at  the  dissolution  of  the  firm,  and  will 
not  sustain  his  claim  to  the  proceeds  of  this  policy. 

The  language  of  the  assignment  made  by  Chilton  to  Cheeves 
is  sufficient  to  convey  to  the  latter  all  the  interest  of  the  firm 
in  this  policy.  This  brings  us  to  the  inquiry  as  to  what  in- 
terest the  firm  of  Cheeves  &  Chilton  had  in  this  policy  at  the 
date  of  the  dissolution. 

We  will  not  undertake  to  enumerate  Ihe  different  phases 
of  facts  in  which  the  firm  might  be  interested  in  such  a  pol- 
icy, nor  when  it  might  be  regarded  as  assets  of  the  firm  for 
the  whole  amount.  It  is  sufficient  to  say  that  no  such  state 
of  facts  is  alleged  as  gives  to  the  firm  such  right,  nor  to  the 
claimant  Cheeves  any  right  by  reason  of  a  liability  for  the 
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debts  of  the  firm.  The  answer  shows  that  Chilton  did  not 
owe  the  firm  any  remaining  debt,  and  that  the  property  was 
more  than  sufficient  to  pay  all  firm  debts,  for  Cheeves  assumed 
all  such  debts,  and  in  addition  paid  to  Chilton  several  thou- 
sand dollars  for  his  interest  therein.  The  firm  had  no  right 
-to  the  policy  as  such.  The  answer,  however,  does  allege  that 
the  premiums  upon  the  policy  to  amount  of  eleven  hundred 
and  eighty  dollars  were. paid  by  the  firm  out  of  its  assets,  and 
this  would  create  a  charge  upon  this  policy  in  favor  of  tbe 
firm,  with  the  right  to  be  reimbursed  with  interest  out  of  the 
proceeds  of  the  policy,  the  same  as  if  it  had  been  paid  by  a 
creditor  whose  debt  had  been  paid,  or  when  the  debt  was  not 
equal  to  the  amount  named  in  the  policy.  This  right  existed 
in  the  firm  at  dissolution,  and  by  the  transfer  of  Chilton 
passed  to  Cheeves. 

The  facts  upon  which  the  right  arises  are  alleged  in  the 
answer,  and  there  is  a  prayer  for  general  relief,  which  was 
sufficient  to  entitle  Cheeves  to  whatever  the  law  would  accord 
him  upon  the  alleged  facts.  It  was  error  to  sustain  the  gen- 
eral demurrer  to  this  answer  because  it  showed  a  right  in  the 
defendant  Cheeves  to  some  relief,  although  not  to  the  whole 
amount  in  controversy. 

The  insurance  company  does  not  complain  of  the  judg- 
ment, and  it  will  be  affirmed  as  to  the  New  York  Life  Insur- 
ance Company.  Because  of  the  error  of  the  district  court  in 
sustaining  a  demurrer  to  the  answer  of  T.  A.  Cheeves,  and 
the  error  of  the  court  of  civil  appeals  in  failing  to  reverse  said 
judgment  for  that  error,  the  judgments  of  both  courts  are 
reversed  as  to  plaintiff"  J.  H.  Anders,  administrator  of  **'  L. 
B.  Chilton,  and  defendant  Cheeves,  and  this  cause  is  re- 
manded to  the  district  court  for  further  proceedings  in  accord- 
ance with  this  opinion,  to  ascertain  the  rights  of  the  said 
Anders,  administrator,  and  Clieeves  in  the  proceeds  of  said 
policy.  ^____ 

Insdrance— Life— Neckssitt  wob.  Insurablb  Interest. — A  party  in- 
snring  must  have  an  interest  in  the  life  to  be  iasared  when  the  insurance 
is  effected  for  his  own  benefit,  or  tbe  policy  will  be  void:  Mitchell  v.  Union 
etc  Ins.  Co.,  45  Me.  104;  71  Am.  Dec.  529,  and  uute;  United  etc.  AidSuciety 
T.  McDonald,  122  Pa.  St.  324;  9  Am.  St.  Rep.  Ill,  and  note.  This  ques- 
tion will  be  found  fully  discussed  in  the  notes  to  Holmes  v.  Oilman,  34  Am. 
St.  Rep.  472,  and  the  extended  notes  to  MotreU  v.  Trenton  Ins.  Co.,  67 
Am.  Dec.  93;  Continental  etc  Ina.  Co.  T.  Volger,  46  Am.  Repw  189,  aud 
Currier  v.  Continental  etc.  Ins.  Co.,  52  Am.  Rep.  135. 
AM.  e».  fisp„  You  XLVIL— I 
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In.^ttrance — Life — Assignment  of  Policy  to  One  not  having  In- 
surable Interest  in  Life  of  Insured. — The  assignee  of  a  policy  of  in- 
surance  need  not  have  an  insurable  interest  in  the  life  of  the  insured  in 
order  to  entitle  him  to  recover  the  amount  of  the  insurance:  Si.  John  v. 
American  etc.  Ins.  Co.,  13  N.  Y.  31;  64  Am.  Dec.  529,  and  note;  Mutual 
etc.  Ins.  Co.  v.  Allen,  138  Mass.  24;  52  Am.  Rep.  245,  and  note;  Bursinger 
V.  Bank,  67  Wis.  46;  58  Am.  Rep.  848;  Clark  v.  Allen,  11  R.  I.  439;  23. 
Am.  Rep.  496.  The  contrary  doctrine  is  maintained  by  the  following  line 
of  cases:  Franklin  etc.  Ins.  Co.  v.  Hazzard,  41  Ind.  116;  13  Am.  Rep.  313; 
Missouri  etc.  Ins.  Co.  v.  Sturges,  18  Kan.  93;  26  Am.  Rep.  761,  and  note; 
Helmetag  v.  Miller,  76  Ala.  183;  52  Am.  Rep.  316;  Missouri  etc.  Ins.  Co.  v. 
McCriim,  36  Kan.  146;  59  Am.  Rep.  537.  See,  also,  the  notes  to  Curtis  v. 
jEtna  etc.  Ins.  Co.,  25  Am.  St.  Rep.  123;  Equitable  etc.  Ins.  Co.  v.  Hazlewood, 
16  Am.  St.  Rep.  907;  Singleton  v.  St.  Louis  Ins.  Co.,  27  Am.  Rep.  327,  and 
Bursinger  v.  Bank,  58  Am.  Rep.  852. 

Insurance— Life— Limiting  Recovert  to  Amount  of  Interest. — 
The  assignee  of  the  payee  of  a  certificate  of  life  insurance  has  the  right  to 
recover  the  whole  amount  specified  in  the  certificate,  though  the  debt 
owed  the  payee  by  the  person  wliose  life  was  insured  was  less  than  the 
sum  insured:  Wright  v.  Mutual  Ben.  etc.  Assn.,  118  N.  Y.  237;  16  Am. 
St.  Rep.  749.  Tiie  assignment  of  a  policy  of  life  insurance  as  collateral 
is  void  beyond  the  amount  of  the  debt:  Helmetag  v.  Miller,  76  Ala.  183; 
52  Am.  Rep.  316. 
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[87  Texas,  330.] 

An  Injunction  against  the  Enforcement  of  a  Void  Municipal  Or- 
dinance should  be  granted  when  there  is  no  plain,  adequate  remedy 
at  law  and  it  is  necessary  to  prevent  irreparable  injury. 

Injunction  against  a  Void  Municipal  Ordinance  Furbiddino,  and 
making  Criminal,  Interments  ix  a  Cbhetbbit,  may  be  issued  by 
a  court  of  equity. 

Municipal  Corporations. — A  Power  to  Forbid  the  Interment  of 
Human  Beings  witliin  specified  limits  of  the  city  is  conferred  upon 
the  municipality  by  a  charter  authorizing  it  .to  regulate  the  burial 
of  the  dead  and  to  purchase,  establish,  and  regulate  one  or  more 
cemeteries  within  or  without  the  city  limits. 

A  Municipal  Ordinance  Limiting  the  Places  within  a  City  in  which 
it  shall  be  lawful  to  inter  deceased  human  beings  is  not  void  on  its 
face.  It  is  valid  unless  it  unreasonably  restricts  the  rights  of  its 
citizens  to  procure  places  for  that  purpose  within  such  limits,  and  he 
who  claims  that  it  is  unreasonable  must  assume  the  burden  of  proving 
it  to  be  so. 

Municipal  Ordinances — Jury  Trial. — If  a  municipal  ordinance  is  claimed 
to  be  void  because  unreasonable,  it  is  incumbent  upon  the  party 
making  that  claim  to  establish  it,  and,  if  the  faots  are  controverted, 
they  must  be  determined  by  a  jury. 

Oeorge  F.  Pendexter,  for  the  appellant. 

Clarence  H.  MiUer  and  Fisher  &  Townes^  for  the  appellee. 
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''*  Gaines,  C.  J.  The  court  of  civil  appeals  for  the  third 
supreme  judicial  district,  in  the  case  above  stated,  submita 
the  following  statement  and  certifies  for  our  determination 
the  following  questions: 

*'  The  appellee  is  a  corporation  chartered  under  the  laws  of 
this  state  for  the  purpose  of  maintaining  a  cemetery  in  the 
city  of  Austin,  and  owning  and  selling  lots  therein,  for  the 
purpose  of  the  burial  of  dead  human  bodies,  and  that  in  1892 
it  acquired  and  purchased  within  said  city  limits,  on  the 
north  side  of  the  Colorado  river,  a  tract  of  land  for  said  cem- 
etery, and  that  in  February,  1893,  the  city  of  Austin  as  a 
municipal  corporation  passed  the  following  ordinance: 

"  'Be  it  ordained  by  the  city  council  of  the  city  of  Austin: 

"'Section  1.  That  it  shall  be  unlawful  for  any  person  to 
bury,  or  cause  to  h$  buried,  or  to  in  any  manner  -aid  or  assist 
in  the  burial  of  the  dead  body  of  any  human  being,  within 
the  corporate  limits  of  the  city  of  Austin,  north  of  the  Colo- 
rado river,  except  in  the  State  cemetery,  the  Mount  Calvary 
cemetery,  and  the  cemetery  heretofore  established  by  ordi- 
nances of  said  city,  and  therein  designated  as  the  Austin 
city  cemetery;  provided,  that  the  two  and  one-half  acre 
tract  lying  on  the  north  of  said  last-named  cemetery,  pur- 
chased by  said  city  in  1890,  shall  not  be  considered  as  part 
of  said  cemetery,  and  no  burials  shall  be  made  in  said 
tract. 

" '  Sec.  2.  Any  person  who  shall  bury,  or  cause  to  be 
buried,  or  in  any  manner  aid  or  assist  in  the  burial  of  the 
dead  body  of  a  human  being,  in  violation  of  section  1  of  this 
ordinance,  shall  be  deemed  "*  guilty  of  a  misdemeanor, 
and,  on  conviction  thereof,  shall  be  fined  not  less  than  $50, 
nor  more  than  $200. 

"  '  Sec.  3.  This  ordinance  shall  take  effect  and  be  in  force 
from  and  after  its  publication,  as  required  by  the  charter  of 
the  city  of  Austin.' 

"This  ordinance  was  passed  by  virtue  of  the  following 
provision  of  the  city  charter:  *  To  regulate  the  burial  of  the 
dead,  and  to  prohibit  public  funerals  in  cases  of  death  from 
contagious  or  infectious  disease;  to  purchase,  establish,  and 
regulate  one  or  more  cemeteries  withia  or  without  the  city 
limits.' 

"  The  territory  within  the  city  limits  on  the  north  side  of 
the  Colorado  river  embraces  something  over  4,500  acres  of 
land,  some  of  which  is  thickly  settled,  ^nd  some  of  which  is 
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very  sparsely  settled.  There  is  territory  embraced  within 
the  city  limits  on  the  south  side  of  the  Colorado  river  that 
confessedly  may  be  suitable  for  a  cemetery  and  burial  pur- 
poses, and  in  which  cemeteries  are  not  prohibited. 

"The  appellee  brought  its  suit  by  injunction  to  restrain 
the  city  from  enforcing  the  ordinance  set  out  against  its 
cemetery,  and  the  burial  of  the  dead  there,  and  asks  that 
said  ordinance  be  declared  void,  on  the  ground  that  the 
charter  did  not  authorize  the  city  to  pass  such  an  ordinance; 
and  on  the  further  ground  that  the  same  is  unreasonable 
and  unjust,  and  in  effect  deprives  appellee  of  its  property 
and  rights  without  due  process  of  law." 

The  questions  submitted  for  our  decision  under  this  state- 
ment of  the  case  are  as  follows: 

"  1.  Are  the  facts  that  the  ordinance  srt  out  may  be  void, 
and  that  the  city  was  not  immediately  seeking  to  enforce  it, 
and  the  fact  that  a  legal  remedy  may  exist  against  its  enforce- 
ment, sufficient  to  deny  the  appellee  the  remedy  by  injunction 
to  restrain  its  execution,  and  to  declare  the  ordinance  void, 
when  the  facts  in  the  record  show  that  the  right  and  privi- 
lege of  using  its  property  for  cemetery  purposes  was  destroyed 
or  impaired  by  virtue  of  the  existence  of  the  ordinance,  as 
no  one  in  the  control  of  dead  bodies  was  willing  that  they 
should  be  buried  or  interred  there  for  fear  of  violating  the 
ordinance  in  question? 

"  2.  Does  the  provision  of  the  city  charter  authorize  the 
passage  by  the  city  council  of  the  ordinance  in  question? 

*'  3.  If  said  ordinance  was  legally  passed  by  virtue  of  au- 
thority of  the  charter,  have  the  courts  the  authority  to  in- 
quire into  the  reasonableness  or  unreasonableness  of  the 
ordinance? 

"4.  Is  the  ordinance  in  question  void  on  the  ground  that 
it  is  unjust  and  unreasonable,  or  that  it  deprives  the  appellee 
of  its  rights  or  property  without  due  process  of  law? 

"5.  If  the  ordinance  may  be  unjust  or  unreasonable,  has 
the  trial  court  the  power  to  so  determine,  as  a  matter  of  law, 
when  there  is  a  jury  trial,  or  should  the  matter,  as  a  mixed 
question  of  law  and  fact,  be  left  to  the  determination  of  the 
jury?" 

"•  1.  We  are  of  the  opinion  that  if  the  ordinance  in 
controversy  be  void,  the  appellee  is  entitled  to  restrain  its 
enforcement  by  the  writ  of  injunction.  It  is  not  to  be  con- 
troverted that,  as  a  general  rule,  the  aid  of  a  court  of  equity 
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cnnnot  be  invoked  to  enjoin  criminal  prosecutions.     This 
rule  is,  however,  subordinate  to  the  general   principle  that 
equity  will  grant  relief  when  tliere  is  not  a  plain,  adequate, 
and  complete  remedy  at  law,  and  when  it  is  necessary  to 
prevent  an  irreparable  injury.     Courts  of  criminal  jurisdic- 
tion have  power  to  enforce  an  observance  of  statutes  against 
crime  by  visiting  upon  offenders  the  penalties  affixed  for 
their  infraction,  and  ordinarily  no  one  can  call  to  his  aid  the 
powers  of  a  court  of  equity  in  order  to  enforce  their  observ- 
ance.    Yet  it  has  been  held  that  "  the  court  will  interfere  to 
prevent  acts  amounting  to  crime  if  they  do  not  stop  at  crime, 
but  also  go  to  the  destruction  or  deterioration  of  the  value  of 
property":  Spinning  Co.  v.  Railway,  L.  R.  6  Eq.  551.     This, 
however,  does  not  assist  us  materially  in  the  solution  of  the 
present  question.     It  would  seem  clear  that  if  a  party  could 
be  enjoined   from  doing  an  act   not  criminal  in  its  nature, 
which  is  injurious  to  the  property  of  another,  he  could  also 
be  enjoined  if  the  act  be  one  made  punishable  by  law  as  a 
crime.     Tlie  punislinfent  of  the  criminal,  when  the  act  com- 
mitted has  injuriously  affected  the  value  of  the  property  of 
another,  does  not  repair  the  injury.      The  question  under 
consideration  arises  upon  quite  a  different  case.     Here  the 
appellee  seeks  to  enjoin  tlie  city  of  Austin  from  enforcing  an 
ordinance  which  it  ci;ii:ns  to  be  void,  and  says  that  if  the 
enforcement  be  not  restrained  it  will  result  in  an  irreparable 
injury.     In  behalf  of  the  city  it  is  answered  that  if  the  ordi- 
nance be  invalid  there  exists  a  plain,  adequate,  and  complete 
remedy  at  law.     It  is  true  that  if  tlie  ordinance  be  void  any 
one  prosecuted  under  its  provisions  may  have  it  so  declared, 
either  in  the  original  criminal  action  or  by  suing  out  a  writ 
of  habeas  corpus.     Notwithstanding  this  fact,  it  is  clear  to 
us,  without  the  statement  of  the  conclusion  by  the  court  of 
civi'  appeals,  that  the  effect  of  the  ordinance  is  such  that  if 
its  enforcement  be  not  restrained  it   may  result  in  a  total 
destruction  of  the  value  of  appellee's  property  for  the  purpose 
for  which  it  was  acquired.     Its  provisions  are  very  sweeping, 
and    denounce   a    penalty   against    "any  person  who  shall 
bury,  or  cause  to  be  buried,  or  in  any  manner  aid  or  assist 
in  the  burial  of  the  dead  body  of  a  human  being"  contrary  to 
its  provisions.     No  one,  we  apprehend,  without  some  consid- 
erable inducement,  will  do  an  act  which  may  cause  him  to 
be  arrested  and  prosecuted,  however  clear  he  might  be  in  his 
own  mind  that  the  act  constituted  no  violation  of  the  crimi- 
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nal  law.  A  criminal  prosecution  is  unpleasant  to  all  people 
who  have  due  respect  for  the  law,  and  almost  necessarily 
involves  inconvenience  and  expense.  As  long  as  the  ordi- 
nance remains  undisturbed  it  acts  in  terrorem,  and  practically 
accomplishes  a  prohibition  against  the  burial  of  the  dead 
within  the  limits  '"'  of  the  city  of  Austin,  save  in  the  ex- 
cepted localities.  Under  these  conditions,  who  would  ven- 
ture to  bury,  or  be  concerned  in  burying,  a  dead  body  in 
appellee's  ground,  or  who  would  purchase  a  lot  in  its  ceme- 
tery? Suppose  a  city  not  having  the  power  under  its  char- 
ter to  do  so  should  pass  an  ordinance  prohibiting  the  sale  of 
butcher's  meat  in  a  certain  locality;  and  suppose  it  should 
also  prohibit  any  one  from  selling  meat  to  be  there  sold,  or 
from  buying  in  the  prohibited  place.  The  ordinance  would 
be  void,  but  could  any  one  say  that  the  business  of  a  market 
man  in  the  locality  might  not  be  effectually  destroyed  by  it? 
Under  such  circumstances  we  are  of  opinion  he  should  have 
the  right  to  proceed  against  the  corporation  to  enjoin  its  en- 
forcement. If  a  penalty  was  denounced  against  no  one  but 
the  market  man  who  should  sell,  it  would  seem  that  hia 
remedy  would  be  to  proceed  with  his  business,  and  defeat 
any  prosecution  that  should  be  brought  against  him  for  the 
infraction  of  the  void  ordinance.  But  to  deny  a  remedy  in  a 
court  of  equity  in  the  case  first  supposed,  or  in  the  present 
case  analogous  to  it,  would  be,  we  think,  to  disregard  the 
fundamental  principle  upon  which  such  courts  are  estab- 
lished. We  are  aware  that  our  conclusion  in  this  case  is 
in  conflict  with  the  case  of  Wardens  y.  Washington,  109  N.  C. 
21;  but  it  is  supported  by  the  case  of  the  City  of  Atlanta  v. 
Gate  City  Gas  Light  Co.,  71  Ga.  106,  and  other  authorities. 
In  the  latter  case  the  court  say:  "Where  it  is  manifest 
....  that  a  prosecution  and  arrrest  is  threatened  for  an 
alleged  violation  of  city  ordinances  for  the  sole  purpose  of 
preventing  the  exercise  of  civil  rights  conferred  directly  by 
law,  injunction  is  the  proper  remedy  to  prevent  injury  to  the 
party  thus  menaced." 

2.  We  are  of  opinion  that  the  second  question  should  also 
be  answered  in  the  affirmative.  To  regulate  an  act  implies 
that  the  act  shall  be  permitted,  but  that  it  may  be  controlled 
by  reasonable  restrictions  as  to  the  manner  and  circum- 
Btancesof  its  performance:  People  v.  Gadway,  61  Mich.  285;  1 
Am.  St.  Rep.  578;  In  re  Hauck,  70  Mich.  396;  Austin  v.  Mur- 
ray, 16  Pick.  121;  Ward  v.  Waterworks  Co,,  L.  R.  24  Q.  B.  Div. 
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334.  The  power  to  regulate,  we  think,  includes  not  only  the 
power  of  prescribing  the  manner  in  which  it  shall  be  done, 
but  may  also  embrace  the  time  and  place  of  doing  it:  In 
re  Wilson,  32  Minn.  145;  City  of  Plqua  v.  Zlmmerlin,  35  Ohio 
St.  507.  We  think  we  may  safely  say  that,  as  a  matter  of 
common  knowledge,  the  mode  of  the  interment  of  the  dead 
in  this  state  is  substantially  uniform,  and  it  may  be  doubted 
whether  there  exists  any  great  necessity  of  restrictions  as  to 
the  mere  mode  of  burial;  while,  on  the  other  hand,  the  loca- 
tion of  cemeteries  in  large  cities  is  a  matter  of  important 
public  concern.  It  would  seem,  therefore,  that  a  leading  pur- 
pose of  the  provision  in  the  city  charter  now  in  question  was 
to  empower  the  city  to  determine  for  itself  the  localities  in 
the  city  in  which  the  burial  of  the  dead  should  be  permitted. 

"®  3.  It  is  doubtless  within  the  power  of  the  legislature 
to  make  arbitrary  laws,  provided  they  neither  infringe  the 
constitution  of  the  state  nor  that  of  the  United  States.  We 
are  not  prepared  to  say  that  it  could  not  delegate  that  power 
to  a  municipal  corporation.  But  before  it  should  be  held  that 
such  grant  was  intended,  it  would  seem  that  the  language  of 
the  cliarter  should  be  sufficiently  explicit  clearly  to  manifest 
that  intention;  and,  in  the  absence  of  such  language,  we  think 
it  should  also  be  held  that  it  was  not  the  intention  to  confer 
authority  to  make  an  arbitrary  and  unreasonable  law.  It 
occurs  to  us  that  it  is  upon  this  principle  that  the  courts  pro- 
ceed when  they  hold,  as  is  generally  held,  that  the  ordinance 
of  a  municipal  corporation  must  be  reasonable.  We  are 
therefore  of  opinion  that  it  was  not  the  intention  of  the  legis- 
lature to  confer  power  upon  the  city  council  of  the  city  of  Aus- 
tin either  to  prohibit  the  burial  of  the  dead  within  the  limits 
of  the  city,  or  to  unreasonably  restrict  the  right  of  its  citizens 
to  provide  places  for  that  purpose  within  such  limits.  In  a 
case  like  this,  whether  the  ordinance  be  reasonable  or  not  must 
depend  upon  the  circumstances  of  the  particular  restriction 
as  affecting  the  people  who  are  to  be  subjected  to  its  controL 
When  the  facts  are  determined,  we  think  the  question  of  the 
reasonableness  of  the  ordinance  is  one  of  law  which  must  be 
decided  by  the  court. 

4.  The  ordinance  in  question  is  not  void  upon  its  face; 
nor  can  we  say  that  it  can  be  declared  void,  in  view  of  the 
meager  statement  of  facts  submitted  with  the  question.  The 
presumption  is  that  the  ordinance  is  valid.     The  mere  fact 
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that  but  three  cemeteries  are  designated  in  which  dead 
bodies  of  people  can  be  buried,  and  the  further  fact  that 
the  city  limits  north  of  the  river  embrace  about  4,500  acres 
of  land,  do  not  of  themselves  show  an  unreasonable  restric- 
tion upon  the  right  of  burial.  There  maybe  ample  facilities 
conveniently  accessible  south  of  the  river.  We  do  not  know 
judicially  whether  the  river  is  fordable  or  not,  or  whether 
or  not  it  is  spanned  by  bridges.  Nor  can  we  say  that  there 
are  not  convenient  localities  outside  of  the  city  limits  which 
may  be  made  available  for  cemetery  purposes.  If  the  ordi- 
nance be  reasonable,  it  does  not  deprive  appellee  of  its  prop- 
erty without  due  process  of  law. 

5.  In  reply  to  the  last  question  we  have  to  say  that,  when 
an  ordinance  like  the  one  in  question  is  attacked  upon  the 
ground  that  it  is  unreasonable  and  therefore  void,  it  is  in- 
cumbent upon  the  party  who  alleges  its  invalidity  to  aver 
and  prove  the  facts  which  made  it  so.  If  the  facts  be 
controverted  they  must  be  determined  by  the  jury:  Clason 
V.  Milwaukee,  30  Wis.  316.  But  whether  the  facts  relied 
upon  show  the  ordinance  to  be  unreasonable  or  not  is  a  ques- 
tion for  the  court.  

Injunotions  against  Municipal  Ordinances. —  An  injunction  lies  to 
restrain  the  enforcement  of  municipal  ordinances,  admitted  to  be  invalid, 
the  execution  of  which  injuriously  affects  private  rights:  Deems  v.  Mayor, 
80  Md.  164;  45  Am.  St.  Rep.  339,  and  note. 

Municipal  Corpoeations — Power  to  Requlatk  Burials. — Within  the 
limits  of  a  municipal  corporation  the  burial  and  interment  of  the  dead  is  an 
appropriate  subject  of  regulation  by  ordinance:  Extended  note  to  Robinson 
V.  Mayor,  34  Am.  Dec.  636. 

Municipal  Corporations. — Onb  who  Attacks  Municipal  ORoiNANCBa 
AS  Unconstitutional  and  illegal  must  plead  and  show  with  particularity 
in  what  respect  they  are  illegal  and  unconstitutional:  State  v.  Fourcade,  45 
La.  Ann.  717;  40  Am.  St  Rep.  249. 
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Bills  v.  Hibernia  Insurance  Company. 

[87  Texab,  M7,] 
Iksitramcb,  Entibett  of  Contract  for.— If  a  building  and  certain  articles 
of  personalty  therein  are  separately  valued  and  insured  for  specific 
sums,  and  the  premium  paid  for  the  insurance  is  a  gross  sum,  and  the 
policy  contains  a  condition  that  "this  entire  policy  shall  be  void  if  the 
subject  of  insurance  be  a  building  on  grouud  not  owned  by  the  assured 
in  fee  simple,"  and  the  building  so  insured  is  not  so  owned,  the  policy, 
being  indivisible,  is  wholly  void,  and  no  recovery  may  bo  bad  for  the 
personal  property  insured. 

McKie  &  Autrey,  for  the  plaititiflF  in  error. 

Leake,  Shepard  &  Miller^  and  Barry  &  Etheridge,  for  the 
defendant  in  error. 

•*•  Brown,  A.  J.  The  Hibernia  Insurance  Company 
issued  to  R.  D.  Bills,  upon  his  gin  house  and  machinery,  a 
policy  of  fire  insurance  in  the  sum  of  fourteen  hundred  and 
thirty  dollars,  the  gin  house  being  specified  in  the  face  of  the 
policy  as  insured  in  the  sum  of  three  hundred  and  seventy 
dollars,  and  the  other  items  of  property  separately  valued  at 
diflerent  amounts,  making  the  total  amount  of  insurance. 
The  premium  for  the  whole  was  the  sum  of  one  hundred  and 
fourteen  dollars  and  forty  cents.  All  the  property  was  situ- 
ated in  and  connected  with  the  gin  house,  so  as  to  be  subject 
to  destruction  by  the  same  fire.  The  gin  house  was  situated 
upon  a  tract  of  land  leased  by  Bills.  The  policy  contained 
the  following  clause:  "This  entire  policy  ....  shall  be  void 
.  .  .  .  if  the  subject  of  insurance  be  a  building  on  ground  not 
owned  by  the  insured  in  fee  simple." 

The  building  and  all  the  personal  property  were  destroyed 
by  fire,  and  suit  was  instituted  upon  the  policy.  Defendant 
pleaded  the  above  condition  of  the  policy,  and  allego^d  that 
the  building  was  upon  ground  not  owned  by  Bills 'in  fee 
simple,  and  therefore  the  policy  was  void  as  to  the  whole.  It 
was  admitted  that  the  gin  house  was  on  leased  ground,  and 
plaintiff's  counsel  conceded  that  he  could  not  recover  for  tlie 
gin  house,  but  claimed  that  the  policy  was  valid  as  to  the 
other  property. 

Upon  trial  the  plaintiff  recovered  for  all  except  the  gin 
house,  from  which  judgment  the  defendant  appealed,  and  the 
court  of  civil  appeals  reversed  the  judgment  of  the  district 
court  and  remanded  the  case  to  the  district  court,  with  in- 
structions to  enter  judgment  for  the  plaintiff  Bill  for  one 


122  Bills  v,  Hibernia  Ins.  Co.  [Texas, 

hundred  and  fourteen  dollars  and  forty  cents,  the  amount  of 
premium  paid. 

The  policy  of  insurance  upon  which  this  suit  was  insti- 
tuted was  evidently  prepared  by  filling  in  the  blanks  in  a 
form  intended  to  embrace  a  house  or  personal  property,  or 
both,  and  contains  clauses  applicable  to  the  two,  also  such  as 
are  applicable  to  each  class  of  property  separately. 

The  property  insured  consisted  of  a  gin  house  valued  at 
three  hundred  and  seventy  dollars,  and  machinery  and  other 
things  situated  in  the  house,  each  item  valued  separately, 
aggregating  the  sum  of  fourteen  hundred  and  thirty  dollars, 
the  premium  being  a  gross  sum  of  one  hundred  and  fourteen 
dollars  and  forty  cents. 

Three  assignments  of  error  were  presented  to  the  court  of 
civil  appeals;  all,  however,  stating  in  different  forms  the  prop- 
osition that  the  policy  sued  upon  was  rendered  entirely  void 
by  the  fact  that  the  gin  house  was  upon  land  not  owned  by 
the  assured  in  fee  simple.  Fraud  in  the  application  for  the 
insurance  is  not  presented  in  these  assignments,  and  therefore 
will  not  be  considered  by  this  court. 

The  question  to  be  decided  arises  upon  the  following  lan- 
guage used  in  the  policy:  "This  entire  policy  shall  be  void  if 
the  subject  of  **^  insurance  be  a  building  on  ground  not 
owned  by  the  insured  in  fee  simple.  We  have  inserted  the 
language  as  it  would  read  in  its  application  to  this  question, 
omitting  intervening  words  not  applicable. 

It  is  claimed  on  the  part  of  the  plaintiff  that  this  policy  is 
a  divisible  contract,  and  that  it  may  be  void  as  to  the  build- 
ing and  valid  as  to  the  other  property  insured.  On  the  other 
hand,  the  defendant  claims  that  it  is  an  entire  contract,  and 
is  void  in  all  its  parts,  if  void  at  all.  It  is  unnecessary  to 
enter  into  a  discussion  of  the  rules  which  govern  in  determin- 
ing wlrether  a  policy  of  insurance  upon  different  articles  sepa- 
rately valued  is  to  be  held  entire  or  not.  There  is  much 
division  among  the  courts  upon  the  question.  It  would  in- 
dee<l  be  difficult  to  decide  as  to  which  has  the  greater  number 
of  cipes  in  its  support,  and  sound  reasons  can  be  given  in 
support  of  each  side  of  the  controversy.  The  language  in 
this  policy,  however,  is  so  definite  upon  the  subject  that  there 
is  no  room  for  construction.  The  insurance  company  selected 
the  words  in  which  to  express  the  terms  and  conditions  upon 
which  the  forfeiture  could  be  enforced,  and  must  abide  by 
the  effect  to  which  they  are  entitled  under  the  established 
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rules  of  construction;  and  the  plaintiff  accepted  the  policy, 
and  is  equally  bound  by  tliem  under  the  law  applicable  to 
his  riglits. 

The  terms  being  that  the  policy  shall  be  entirely  void  upon 
a  certain  state  of  case,  it  cannot  become  void  in  part  in  that 
event.  A  contract  cannot  be  entirely  void  and  at  the  same 
time  partially  valid.  Entirely  void  means  void  in  toto,  in  all 
its  parts,  and  as  to  all  riglits  claimed  under  it.  We  agree 
with  counsel  for  defendant  that  the  contract  is  entire,  and 
that,  if  the  facts  bring  the  case  within  the  language  of  the 
clause  expressing  the  conditions  of  forfeiture,  it  is  void  as  to 
all  the  property  embraced.  Plaintiflf  has  yielded  his  claim 
as  to  the  gin  house,  and  we  shall  not  discuss  the  effect  upon 
that  except  in  so  far  as  it  is  involved  in  the  construction  of 
the  words  used. 

The  language  was  selected  by  the  defendant  to  express  the 
terms  of  forfeiture  imposed  by  it,  and  language  will  be  strictly 
construed  against  it  for  that,  and  for  the  additional  reason 
that  forfeitures  are  not  favored  and  will  not  be  declared  un- 
less the  case  comes  within  the  terms  prescribed:  Goddard  v. 
East  Texas  etc.  Ins.  Co.,  67  Tex.  71;  60  Am.  Rep.  1;  Wood  on 
Fire  Insurance,  sec.  60,  p.  161;  Equitable  Life  Ins.  Co.  v. 
Hazlewood,  75  Tex.  347;  16  Am.  St.  Rep.  893.  In  order  for 
the  clause  of  forfeiture  to  be  given  effect  it  must  clearly  em- 
brace the  case  made  by  the  facts:  Boon  v.  jEtna  Ins.  Co.,  40 
Conn.  575;  Commercial  Ins.  Co.  v.  Robinson,  64  111.  265;  16 
Am.  Rep.  557.  In  the  case  last  cited  the  policy  provided 
that  the  company  should  not  be  liable  if  the  loss  was  occa- 
sioned by  the  explosion  of  certain  things  mentioned  therein. 
There  was  an  explosion  of  one  of  the  kinds  of  explosives  men- 
tioned in  a  different  building,  that  set  the  fire,  which  fire  was 
communicated  to  the  property  covered  by  the  policy,  and  tlie 
loss  occurred  by  fire  thus  caused  by  an  explosion.  The  court 
held,  that  this  was  not  within  the  language  of  the  *'*  con- 
tract, and  the  exemption  from  liability  did  not  exist.  In  the 
other  case,  Boon  v.  jEtna  Ins.  Co.,  40  Conn.  575,  the  policy 
pt-ovided  that  tiie  company  should  not  be  liable  for  any  loss 
or  damage  "by  fire  which  may  happen  or  take  place  by 
means  of  any  invasion,  insurrection,  riot,  or  civil  commotion, 
or  of  any  military  or  usurped  power."  The  property  was 
situated  in  a  town  in  Missouri  which  was  occupied  by  the 
federal  troops,  during  the  late  war,  and  a  superior  force  of 
confederate  troops  attacked  the  town,  when  the  commander 
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of  the  United  States  troops,  in  order  to  prevent  the  stores 
falling  into  the  hands  of  the  confederates,  set  fire  to  the  build- 
ing in  which  such  stores  were,  from  which  the  fire  spread 
and  consumed  the  property  insured.  The  court  held  that 
this  did  not  exempt  the  company,  because  it  did  not  fall 
within  the  terms  of  the  policy. 

If  the  conditions  or  warranties  be  repugnant  to  the  portions 
of  the  policy  describing  the  subject  of  insurance,  the  condi- 
tion must  yield  to  that  portion  which  expresses  the  terms  of 
liability;  as  if,  for  instance,  the  body  of  the  policy  grants 
insurance  upon  a  stock  such  as  is  usually  carried  in  a  "  coun- 
try store,"  or  such  as  is  usually  carried  in  a  "retail  store," 
and  in  the  conditions  prescribing  that  the  carrying  in  the 
stock  certain  articles  named  as  extra  hazardous  will  cause  a 
forfeiture  of  the  policy,  and  it  appears  from  the  evidence  that 
the  articles  expressly  named  are  usually  carried  in  such 
stocks  and  embraced  in  the  terms  of  the  policy  describing 
the  subject,  the  clause  of  forfeiture  must  yield  to  the  lan- 
guage of  the  body  of  the  policy,  and  the  forfeiture  will  not 
be  enforced:  Wood  on  Insurance,  sec.  64,  p.  169;  Pindar  v. 
Kings  County  Ins.  Co.,  36  N.  Y.  648;  93  Am.  Dec.  544;  Whit- 
marsh  V.  Conway  etc.  Co.,  16  Gray,  359;  77  Am.  Dec.  414. 

The  authorities  suffice  to  illustrate  the  rule,  that  the  terms 
of  the  policy  must  be  broad  enough  to  cover,  under  a  strict 
construction,  the  facts  of  the  case  under  consideration,  and 
that  every  doubt  arising  upon  the  terms  of  the  incident  must 
be  resolved  against  the  insurer.  With  this  rule  in  view,  we 
will  examine  the  case  now  before  the  court  upon  this  point 

"The  subject  of  the  insurance"  in  this  policy  was  the 
property  insured.  This  consisted  of  a  building  and  various 
other  articles  of  personal  property  separately  valued.  In  or- 
der to  sustain  the  contention  of  the  defendant,  we  must  import 
into  the  clause  of  forfeiture  words  to  give  to  it  the  eflFect  as  if  it 
read  thus:  "  If  the  subject  of  insurance  or  any  part  of  it  be  a 
building,"  etc.,  as  in  the  case  of  Smith  v.  Agricultural  Ins.  Co., 
118  N.  Y.  526.  The  court,  however,  will  not  imply  anything 
in  favor  of  a  forfeiture,  but  must  try  the  matter  by  the  lan- 
guage used  by  the  parties. 

"The  subject  of  insurance,"  as  used  in  the  condition  of 
forfeiture,  means  a  definite  single  subject,  that  is,  a  house, 
one  house,  and  not  a  house  and  other  property.  If  we  con- 
sider all  of  the  insured  property  (consisting  of  a  house  and 
many  pieces  of  machinery)  as  constituting  **'  the  subject, 
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then  the  subject  was  not  a  house,  and  the  facts  do  not  fall 
within  the  terms  of  the  contract.  If  we  consider  each  piece 
of  property  as  a  separate  subject  of  insurance,  then  the  house 
was  not  the  subject,  but  one  of  the  subjects,  and  in  either 
case  the  facts  proved  do  not  establish  the  contingency  upon 
the  happening  of  which  the  policy  is  to  be  entirely  void. 

The  court  of  civil  appeals  erred  in  reversing  the  judgment 
of  the  district  court  and  rendering  judgment  for  the  defend- 
ant, for  which  error  the  judgment  of  the  court  of  civil  appeals 
is  reversed  and  the  judgment  of  the  district  court  is  affirmed, 

Insurance — Entikbty  of  Contract  for,  on  Different  Kinds  of  Prop. 
ERTT. — A  contract  of  insurance  on  two  or  more  kinds  of  property  which  are 
specifically  ap^jraised  and  valued  in  the  policy,  will  be  deemed  severable 
and  not  entire  unless  there  is  something  in  the  terms  or  nature  of  the  par- 
ticular contract,  or  in  the  circumstances  of  the  case,  or  in  the  nature  of  the 
diflferent  subjects  of  insurance,  from  which  it  may  be  inferred  that  the  in- 
sured would  not  have  been  likely  to  have  assumed  the  risk  on  one  of  several 
of  them  unless  iuduceil  by  the  advantage  and  profit  of  having  a  risk  on  all: 
Coleman  v.  Insurance  Co.,  49  Ohio  St.  310;  34  Am.  St.  Rep.  565,  and  note, 
with  the  cases  collected.  See,  also,  the  note  to  Pioneer  Mfg.  Co.  ▼.  Phcenke 
Asmr.  Co.,  28  Am.  St.  Rep.  677. 


Gulp,  Colorado  &  Santa  Fb  Ry.  Co.  v.  Pendry. 

[87  Texas,  553.] 

Neolioence,  Contributory.  —  The  Negligence  of  thb  Driver  of  a 
Street  Car  is  not  Imputable  to  a  passenger  therein. 

Negligence. — Contributory  Negligence  is  not  Imputable  to  a  Psn- 
SON  riding  as  a  passenger  in  a  street  car  from  the  mere  fact  that  while 
■o  riding  be  did  not  exercise  any  care  to  discover  an  approaching  rail- 
way train. 

Jury  Trial — Negligence — Invading  the  Province  of  the  Jury. — la 
an  action  to  recover  for  injuries  received  by  a  person  while  riding  as  a 
passenger  in  a  street  car  from  its  collision  with  a  railway  train,  the 
court  should  not  instruct  the  jury  that  if,  in  approaching  the  crossing 
of  the  street  over  which  the  street  car  was  being  operated,  the  serv- 
ants of  the  railway  corporation  did  not  keep  a  lookout  for  the  cars 
and  other  vehicles,  or  were  running  the  train  at  a  greater  rate  of  speed 
than  allowed  by  an  ordinance  of  the  city,  and  if  the  collision  resulted 
from,  and  would  not  have  occurred  but  for,  such  negligence,  the  jury 
should  find  for  the  plaintiff.  Whether  the  conduct  of  the  servants  of 
the  defendant  constituted  negligence  is  a  question  of  fact  for  the  jury. 

Alexander  &  Clark,  and  J.  W,  Terry^  for  the  plaintiff  ia 
error. 

Wynne  dt  McCart,  for  the  defendant  in  error. 
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**»  Denman,  a.  J.  April  10,  1889,  Mrs.  Pendry,  wife  of 
E.  C.  Pendry,  was  a  passenger  on  one  of  the  street  cars  of  the 
Fort  Worth  Street  Railway  Company,  traveling  along  Bel- 
knap street,  of  said  city,  in  the  direction  of  the  intersection 
of  said  street  with  the  track  of  the  Gulf,  Colorado  &  Santa 
Fe  Railway  Company,  and  at  the  same  time  a  train  of  flat 
cars  was,  by  one  of  the  engines  of  said  railroad  company, 
being  backed  over  its  said  track  toward  said  intersection.  A 
collision  ensued,  in  which  Mrs.  Pendry  was  injured;  and 
this  suit  was  brought  by  her  husband,  E.  C.  Pendry,  against 
both  of  said  companies,  to  recover  damages  therefor. 

There  was  much  conflict  in  the  testimony  as  to  the  rate  of 
speed  said  car  and  train  were  respectively  traveling  at  and 
immediately  before  the  collision,  and  as  to  when  each  became 
visible  to  the  servants  operating  the  other  just  before  the  col- 
lision, on  account  of  fences  and  houses,  and  a  curve  and  cut 
along  and  through  which  the  train  approached  the  intersec- 
tion, and  as  to  the  distance  each  \ras  from  the  intersection 
when  the  servants  of  the  other  discovered  its  approach. 

**®  The  undisputed  evidence  shows  that  Mrs.  Pendry, 
immediately  before  and  at  the  time  of  the  collision,  was  sit- 
ting in  the  street  car  with  her  back  to  the  approaching  train, 
and  was  not  aware  of  its  presence  until  the  moment  of  the 
collision,  when  the  frightened  appearance  of  a  passenger  in 
front  of  her  caused  her  to  turn  and  look,  and  she  discovered 
the  train  and  rose  to  her  feet  as  the  collision  occurred. 

Upon  the  verdict  of  the  jury  the  court  below  rendered,  and 
the  court  of  civil  appeals  afiirmed,  a  judgment  in  favor  of  E. 
C.  Pendry  against  the  railroad  company  for  six  thousand 
five  hundred  dollars,  and  against  said  Pendry  as  to  the  street 
car  company.  The  Gulf,  Colorado  &  Santa  Fe  Railway  Com- 
pany, plaintiff  in  error,  has  brought  the  case  to  this  court  by 
writ  of  error.  It  is  urged,  that  the  trial  court  erred  in  not 
submitting  the  issue  of  contributory  negligence  on  the  part 
of  Mrs.  Pendry. 

In  this  case  the  burden  of  proof  was  upon  defendant  to 
establish  by  evidence  its  defense  of  contributory  negligence 
on  the  part  of  Mrs.  Pendry.  In  order  to  do  so,  it  would  have 
been  necessary  to  show,  that  at  the  time  of  or  immediately 
before  the  collision  she  failed  to  use  such  care  and  caution 
as  a  reasonably  prudent  person  would  have  used  under  like 
circumstances  to  avoid  the  injury,  and  that  such  failure  was 
one  of  the  proximate  causes  of  the  injury.     If  it  be  conceded 
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that  the  driver  of  the  car  was  negligent,  that  fact  would  not 
tend  to  support  such  defense,  for  his  negligence  would  not  be 
imputed  to  her. 

In  the  absence  of  some  circumstance  warning  her  of  ap- 
proaching danger,  we  are  of  the  opinion  that  the  jury  could 
not  properly  have  found  her  guilty  of  contributory  negligence 
from  the  mere  fact  that  it  was  not  shown  that  she,  while  a 
passenger  on  a  public  conveyance,  exercised  any  care  to  dis- 
cover the  approaching  train.  The  court  did  not  err  in  not 
submitting  to  the  jury  the  issue  of  contributory  negligence. 

The  giving  of  the  following  charge  is  assigned  as  error: 
"  If  you  believe  from  the  evidence  that  the  agents  or  servants 
of  the  defendant,  the  Gulf,  Colorado  &  Santa  Fe  Railway 
Company,  in  charge  of  and  operating  the  train  which  it  is 
alleged  collided  with  the  street  car  upon  which  plaintiff's 
wife  was  a  passenger,  in  approaching  the  crossing  of  the 
street  over  which  said  street  car  was  being  operated,  failed 
to  keep  a  proper  lookout  for  cars  or  other  vehicles  which 
might  be  approaching  the  crossing,  or  that  such  agents  or 
servants  of  said  railway  company  were  running  said  train  at 
a  greater  rate  of  speed  than  allowed  by  the  ordinances  of 
said  city;  and  if  you  further  believe  from  the  evidence  that 
the  collision  with  said  street  car  resulted  from  such  negli- 
gence on  the  part  of  the  said  agents  or  employees  of  the  Gulf- 
Colorado  &  Santa  Fe  Railway  Company,  and  that  the  col- 
lision would  not  have  occurred  but  for  such  negligence  on 
the  part  of  said  employees,  **^  you  should  find  for  the  plain- 
tiflf  as  against  the  said  defendant,  the  Gulf,  Colorado  &  Santa 
Fe  Railway  Company." 

This  charge  declares,  as  a  matter  of  law,  that  the  failure 
of  the  servants  of  the  railway  to  keep  a  proper  lookout  for 
cars  which  might  be  approaching  the  crossing  was  negli- 
gence. It  may  be  that  from  such  failure  the  jury  would 
have  been  justified  in  inferring  negligence  as  a  fact.  It  was, 
however,  a  question  of  fact  to  be  found  or  inferred  by  the 
jury,  and  the  court  invaded  the  province  of  the  jury  in  in- 
structing them  that  such  failure  was  negligence:  Missouri 
Pac.  Ry.  Co.  v.  Lee,  70  Tex.  497;  Galveston  etc.  Ry.  Co.  v. 
Byon,  80  Tex.  59;  Texas  &  Pac.  Ry.  Co.  v.  Murphy,  46  Tex. 
364;  26  Am.  Rep.  272. 

The  judgment  is  affirmed  as  to  the  street  car  company, 
and  reversed  and  cause  remanded  as  between  plaintiflf  and 
Gulf,  Colorado,  and  Santa  Fe  Railway  Company. 
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Negligekok — Imputed. — It  is  the  generally  accepted  doctrine  of  the 
courts  of  this  country  that  the  contributory  negligence  of  a  carrier,  or  tha 
driver  of  a  public  or  private  vehicle  not  owned  or  controlled  by  the  pas- 
senger, and  who  is  himself  without  fault,  will  not  constitute  a  bar  to  thd 
right  of  tiie  passenger  to  recover  for  injuries  received:  Baltimore  etc  R.  B. 
Co.  V.  State,  79  Md.  335;  post^  p.  000,  and  note. 


Benson  v.  Phipps. 

[87  Texas,  578.] 
Principal  and  Surety — Extension   of   Time. — A  contract  between  • 

debtor  and  creditor  that  the  time  for  paying  the  debt  shall  be  extended 
one  year,  and  the  former  shall  forego  his  right  to  payment  before  the 
expiration  of  that  time,  and  will  pay  interest,  is  a  contract  having  con- 
sideration sufficient  to  enforce  it,  and  therefore  releases  the  surety  of 
the  debtor. 

George  C.  Altgeltf  for  the  plaintiff  in  error. 

/.  D.  Crenshaw,  for  the  defendant  in  error. 

""*  Gaines,  B.  J.  The  plaintiff  was  a  surety  for  one  Ho- 
sack,  the  principal  maker  upon  a  promissory  note  payable  to 
the  defendant  in  error.  Some  days  after  the  note  fell  due, 
Hosack  wrote  defendant  in  error  requesting  an  extension,  to 
which  request  defendant  replied  by  letter  as  follows:  "I  will 
extend  the  time  of  payment  one  year,  and  look  with  confi- 
dence for  the  accrued  interest  within  sixty  days,  hoping  it 
will  not  inconvenience  you.  After  that,  if  it  is  your  pleasure 
to  make  the  interest  on  the  extension  payable  semi-annually, 
it  will  help  me." 

The  defendant  in  error  testified  to  having  received  the 
letter  from  Hosack  requesting  an  extension,  and  that  the 
foregoing  was  his  reply,  but  the  contents  of  Hosack's  com- 
munication were  not  otherwise  shown.  He  also  testified  that 
he  was  paid  nothing  for  the  extension,  and  that  Hosack 
never  paid  the  accrued  interest. 

Suit  having  been  brought  on  the  note  by  the  payee  against 
all  the  makers,  the  plaintiff  in  error  pleaded  his  suretyship;, 
and  the  facts  as  stated  above  having  been  proved,  the  trial 
court  gave  judgment  for  the  plaintiflf  in  that  court.  That 
judgment  upon  appeal  was  affirmed  by  the  court  of  civil 
appeals. 

It  is  the  right  of  the  surety  at  any  time  after  the  maturity 
of  the  debt  to  pay  it  and  to  proceed  against  the  principal  for 
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indenanity.  This  right  is  impaired  if  the  creditor  enter  into 
a  valid  contract  with  the  principal  for  an  extension  of  the 
time  of  payment.  The  obligation  of  the  surety  is  strictly 
limited  to  the  terms  of  his  contract,  and  any  valid  agreement 
between  the  creditor  and  the  principal  by  which  his  position 
is  changed  for  the  worse,  discharges  his  liability.  For  this 
reason  *®®  it  is  universally  held  that  a  contract  between  the 
two,  which  is  binding  in  law,  by  which  the  principal  secures 
an  extension  of  time,  releases  the  surety,  provided  the  surety 
has  not  become  privy  to  the  transaction  by  consenting  thereto. 
If  the  creditor  is  not  bound  by  his  promise  to  extend  it  is 
clear  there  is  no  release.  In  order  to  hold  him  bound  by  his 
promise  there  must  be  a  consideration.  Whether  a  mere  agree- 
ment for  an  extension  by  the  debtor  is  sufficient  to  support  a 
promise  to  extend  by  the  creditor  is  a  question  upon  which 
the  authorities  are  not  in  accord.  We  are  of  opinion,  how- 
ever, that  the  question  should  be  resolved  in  the  affirmative, 
at  least  in  cases  in  which  it  is  contemplated  by  the  contract 
that  the  debt  should  bear  interest  during  the  time  for  which 
it  is  extended.  If  the  new  agreement  was  that  the  debtor 
should  pay  at  the  end  of  the  period  agreed  upon  for  the  ex- 
tension precisely  the  same  sum  which  was  due  at  the  time 
the  agreement  was  entered  into,  the  case  might  be  different. 
But  a  promise  to  do  what  one  is  not  bound  to  do,  or  to  forbear 
what  one  is  not  bound  to  forbear,  is  a  good  consideration  for 
a  contract.  In  case  of  a  debt  which  bears  interest  either  by 
convention  or  by  operation  of  law,  when  an  extension  for  a 
definite  period  is  agreed  upon  by  the  parties  thereto,  the  con- 
tract is  that  the  creditor  will  forbear  suit  during  the  time  of 
the  extension,  and  the  debtor  foregoes  his  right  to  pay  the 
debt  before  the  end  of  that  time.  The  latter  secures  the 
benefit  of  the  forbearance;  the  former  secures  an  interest- 
bearing  investment  for  a  definite  period  of  time.  One  gives 
up  his  right  to  sue  for  a  period  in  consideration  of  a  promise 
to  pay  interest  during  the  whole  of  the  time;  the  other  relin- 
quishes his  right  to  pay  during  the  same  period,  in  consider- 
ation of  the  promise  of  forbearance.  To  the  question  why 
this  is  not  a  contract,  we  think  no  satisfactory  answer  can  be 
given.  It  seems  to  us  it  would  be  a  binding  contract,  even  if 
the  agreement  was  that  the  debt  should  be  extended  at  a  re- 
duced rate  of  interest.  That  an  agreement  by  the  debtor  and 
creditor  for  an  extension  for  a  definite  time,  the  debt  to  bear 
interest  at  the  same  rate,  or  at  an  increased  but  not  usurious 

Am.  St.  Kbp.,  Vou  XLVIl.— 9 


130  Benson  v.  Phipps.  [Texas, 

rate,  is  binding  upon  both,  is  held  in  many  cases,  some  of 
which  we  here  cite:  Wood  v.  Newkirk,  15  Ohio  St.  295; 
Fowler  v.  Brooks,  13  N.  H.  240;  Davis  v.  Lane,  10  N.  H.  156; 
Stallings  v.  Johnson,  27  Ga.  564:  Robinson  v.  Miller,  2  Bush. 
179;  Reynolds  v.  Barnard,  36  111.  App.  218;  Chute  v.  Pattee, 
37  Me.  102;  Rees  v.  Barrington,  2  Ves.  540;  see,  also,  Cross- 
man  V.  Woehlehen,  90  111.  537;  McComb  v.  Kittridgef  14  Ohio, 
348. 

In  many  cases  which  seemingly  support  the  contrary  doc- 
trine there  was  a  mere  promise  by  the  creditor  to  forbear, 
without  any  corresponding  promise  on  part  of  the  debtor  not 
to  pay  during  the  time  of  the  promised  forbearance.  In  such 
cases  it  is  clear  that  there  is  no  consideration  for  the  promise. 
In  others,  where  was  a  mutual  agreement  for  the  extension, 
it  may  be  that  interest  during  the  period  of  *®*  extension 
was  not  allowed  by  law,  and  the  agreement  did  not  provide 
for  the  payment  of  interest.  The  case  of  McLemore  v.  Powellf 
12  Wheat.  554,  may  have  been  of  that  character. 

In  this  case,  as  we  construe  the  correspondence  between 
Hosack  and  the  defendant  in  error,  there  was  a  request  for 
an  extension  of  the  debt  for  twelve  months  on  part  of  the 
former,  and  an  unconditional  acceptance  on  part  of  the  lat- 
ter. We  infer,  that  Hosack  must  have  written  something 
about  the  payment  of  accrued  interest — probably  that  he 
hoped  to  be  able  to  pay  it  in  sixty  days.  The  presumption 
is,  that  the  letter  was  in  the  possession  of  the  defendant  in 
error  at  the  time  of  the  trial.  He  did  not  produce  it.  In 
any  event,  he  should  have  known  its  contents,  and  if  Hosack 
made  his  request  for  an  extension  conditional  upon  his  pay- 
ment of  the  accrued  interest,  he  should  have  testified  to  the 
fact.  We  conclude,  therefore,  that  there  was  a  binding  prom- 
ise for  an  extension,  and  that  the  plaintiff  in  error  was  there- 
fore released. 

Upon  a  careful  examination  of  our  own  reports  we  have 
found  no  decision  of  our  court  which  is  in  conflict  with  the 
opinion  herein  expressed.  There  are  a  few  cases  which  seem 
not  to  be  in  accord  with  our  conclusions,  but  we  think  the 
conflict  is  only  apparent.  In  Gibson  v.  Irby,  17  Tex.  173,  the 
maker  of  the  note  sued  on  pleaded  that  the  payee  had  prom- 
ised him  that  the  note  should  not  be  due  and  payable  until 
the  defendant  had  time  to  gather  his  crop,  on  condition  that 
the  defendant  would  then  promptly  pay  the  money  and  in- 
terest.   The  supreme  court  affirmed  the  ruling  of  the  trial 
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court  in  sustaining  an  exception  to  the  plea,  upon  the  ground 
that  the  plea  showed  no  consideration  for  the  promise.  This 
ruling  was  correct,  but  if  it  had  been  pleaded  aflBrmatively 
that  the  defendant  had  promised  the  payee  that  he  would  not 
claim. the  right  to  pay  the  debt  before  his  crop  was  gathered, 
we  think  the  plea  would  have  been  good. 

In  Claiborne  v.  Birge,  42  Tex.  98,  Burge  was  the  surety  of 
one  Urqhart  upon  three  promissory  notes  which  fell  due  at 
different  dates.  After  two  of  them  had  matured,  Urqhart 
executed  a  written  promise  to  the  holder  "  to  pay  2  per  cent, 
per  month  interest  on  the  ....  notes  after  maturity  of  the 
same."  The  evidence  failed  to  show  that  the  holder  agreed 
to  give  an  extension.  It  was  held,  that  Urqhart's  promise 
was  void,  and  that  the  surety  was  not  released.  There  are 
some  expressions  in  the  opinion  in  that  case  which  do  not 
accord  with  our  views,  but  which  were  not  necessary  to  its 
decision. 

In  Payne  v.  Powell,  14  Tex.  600,  it  is  held  that  an  agree- 
ment to  extend  in  consideration  of  a  promise  to  pay  usurious 
interest  is  not  binding  upon  the  debtor,  and  therefore  is  not 
binding  on  the  creditor,  and  that  accordingly  the  surety  was 
not  released.  On  the  otlier  hand,  it  is  determined  in  Knapp 
V.  Mills,  20  Tex.  123,  that  an  agreement  *®'  to  pay  interest 
at  an  increased  rate,  which  is  not  usurious,  is  sufficient  to 
support  a  contract  for  an  extension. 

There  is  error  in  the  judgment,  for  which  it  must  be  re- 
versed; and  since  it  may  be  shown  upon  another  trial  that 
Hosack's  offer  contained  a  condition  that  he  would  pay  the 
interest  in  sixty  days,  the  cause  is  remanded. 


Suretyship — Conteact  Discharging  Surbty.— An  agreement  entered 
into  between  the  payee  and  the  principal  debtor  in  a  note  without  the  uon" 
sent  of  the  surety,  by  which  the  time  for  its  payment  is  extended  upon  the 
payment  of  interest  thereon  semi-annually,  instead  of  annually  aa  stipulated 
fur  in  the  note,  is  based  upon  a  sufficient  consideration,  and  so  changes  the 
contract  of  suretyship  as  to  discharge  the  surety:  tScoU  v.  FUher,  110  N.  0. 
311;  28  Am,  St.  Rep.  688,  and  note;  but  a  mere  inilulgence  by  a  creditor  or 
employer  to  the  principal  in  a  contract,  or  a  new  agreement  to  give  him 
further  time  to  pay  his  debt  or  make  good  a  default,  if  not  supported  by 
any  new  consideration,  does  not  discharge  the  sureties  on  the  original 
contract:  Saint  v.  Wheeler  etc  Mfg.  Co.,  95  Ala. -362;  36  Am.  St.  Rep.  210!, 
and  note.     8m  further  the  note  to  Thorn  r.  PmlAantt  30  Am.  8t  Rep.  338. 
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Watercoitrses — SoRFAOB  WATERS. — At  Common  Law  snrfaco  water,  like 
the  waters  of  the  sea,  was  regarded  as  a  common  enemy,  and  any  land* 
owner  had  the  right  to  expel  it  from  his  own  land  withoat  regard  to 
the  injury  thereby  occasioned  to  another  proprietor. 

Watercourses  —  Surface  Waters.— Under  the  Civil  Law,  while  the 
lower  proprietor  is  bound  to  receive  the  surface  water  which  naturally 
flows  from  the  estate  above,  the  owner  of  the  latter  has  no  right,  by 
diverting  surface  water  which  he  ought  to  receive  from  an  estate  above 
his  own  and  to  which  his  estate  is  servient,  thus  to  relieve  his  own  es- 
tate of  the  servitude  which  nature  placed  upon  it,  and  cast  the  whole 
burden  upon  the  estate  of  his  neighbor  below. 

Watercourses — Surface  Waters. — One  landed  proprietor  has  no  right  to 
concentrate  and  collect  surface  water,  and  thus  cause  it  to  be  discharged 
upon  the  land  of  a  lower  proprietor  in  greater  quantities  at  a  particular 
locality,  or  in  a  manner  different  from  that  in  which  the  water  would  be 
received  by  the  lower  estate  if  it  simply  ran  down  upon  it  from  the 
upper  by  the  law  of  gravitation. 

MuKiciPAL  Corporations — Diversion  of  Surface  Water. — Under  a  con- 
stitutional provision  providing  that  private  property  shall  not  be  taken 
or  '*  damaged  "  without  compensation  being  first  paid,  a  municipal  cor- 
poration which,  in  the  exercise  of  a  statutory  power  authorizing  it  to 
erect  and  maintain  waterworks,  interrupts  the  natural  flow  of  surface 
water,  and  causes  it  to  flow  in  increased  quantity  upon  a  lower  lot- 
owner's  land,  thereby  diminishing  its  market  value,  must  make  com- 
pensation for  the  damage  occasioned  by  the  increased  flow. 

K»w  Trial — Excessive  Verdict — Conflicting  Evidence.— If  a  verdict 
ought  not  to  be  sustained  because  it  is  excessive,  a  new  trial  should  be 
granted  unconditionaUy  where  the  evidence  was  so  conflicting  as  not 
to  warrant  any  fixed  and  absolute  conclusions  upon  the  questions  in- 
volved.    It  is  error  to  make  it  conditional  apon  reducing  the  amount. 

Action  for  damages. 

(182) 
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Woolen  &  Woolen^  for  the  plaintiff  in  error. 

W.  T.  Jones  and  S.  J.  Jones,  for  the  defendant  m  error. 

'*  Lumpkin,  J.  1.  Before  the  ratification  of  the  present  con- 
stitution of  this  state,  the  owner  of  private  property  actually 
taken  for  public  use  was  undoubtedly  entitled  to  compensa- 
tion; but  where  such  property  was  merely  damaged  in  the 
prosecution  of  a  public  work,  it  was  damnum  absque  injuria. 
Our  constitution  now  provides  that  '*  Private  property  shall 
not  be  taken  or  damaged  for  public  purposes  without  just 
and  adequate  compensation  being  first  paid":  Code,  sec.  5024; 
Const.,  art.  1,  sec.  3,  par.  1.  It  follows  that  where  a  munici- 
pal corporation,  in  the  exercise  of  a  statutory  power  author- 
izing it  to  erect  and  maintain  city  water-works,  in  so  doing 
injures  or  damages  the  private  property  of  a  citizen,  that  cor- 
poration will  be  liable  to  make  compensation  in  damages  if 
an  individual  would  be  liable  for  causing  injuries  or  damages 
of  the  same  kind.  In  connection  with  all  that  is  said  above, 
see  Smith  v.  Floyd  County,  85  Ga.  420. 

Construing  so  much  of  the  declaration  as  was  left  after  a 
portion  of  it  had  been  stricken  on  demurrer,  together  with 
the  evidence  offered  by  the  plaintiff  in  support  of  her  cause 
of  action,  the  main  question  presented  for  our  consideration 
is,  Can  she  recover  from  the  mayor  and  council  of  Albany 
compensation  for  arresting  or  obstructing  the  natural  flowage 
of  surface  water  and  causing  it  to  flow  upon  her  land,  thereby 
diminishing  the  market  value  of  her  property?  The  evidence 
'*  tends  to  show  that  before  the  erection  of  the  city  water- 
works, the  lot  upon  which  the  reservoir  now  stands  was  more 
elevated  than  that  of  the  plaintiff,  and  that  consequently  rain- 
water falling  upon  the  upper  lot  ran  down  upon  the  lot  of  the 
plaintiff;  but  that  since  the  erection  of  the  water-works  rain- 
water which  fell  upon  other  land,  and  ran  upon  and  was  more 
or  less  absorbed  by  the  present  city  lot,  has  been  diverted 
from  it  and  caused  to  overflow  the  plaintiff's  lot,  so  that  it 
now  receives  a  much  greater  quantity  of  surface  water  than 
it  did  before.  Whether  the  city  is  liable  for  this  increased 
flowage  of  surface  water  upon  the  plaintiff^s  land  depends 
upon  whether  or  not  we  adopt  what  is  known  as  the  "common- 
law  rule,"  or  the  "civil-law  rule,"  bearing  upon  the  subject 
of  surface  water. 

According  to  the  rule  of  the  common  law,  surface  water, 
like  the  waters  of  the  sea,  was  regarded  as  a  common  enemy, 
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and  it  was  the  right  of  any  landowner  to  expel  it  from  his 
own  land  without  regard  to  the  injury  which  might  thereby 
be  occasioned  the  proprietor  of  a  lower  estate.  By  the  rule 
of  the  civil  law,  while  the  lower  proprietor  is  bound  to  receive 
the  surface  water  which  naturally  flows  from  the  estate  above, 
the  owner  of  the  latter  has  no  right,  by  diverting  surface 
water  which  he  ought  to  receive  from  an  estate  above  his  own 
and  to  which  his  estate  is  servient,  thus  to  relieve  his  own 
estate  of  the  servitude  which  nature  placed  upon  it,  and  cast 
the  whole  burden  upon  the  estate  of  his  neighbor  below.  It 
is  not  our  present  purpose  to  discuss  at  length  the  merits  of 
these  two  conflicting  rules.  They  have  been  stated  and  dis- 
cussed by  numerous  judges  in  many  of  the  courts  of  this 
country,  and  anyone  desiring  to  pursue  the  investigation  will 
find  the  sources  of  information  indicated  in  the  authorities 
below  cited.  According  to  Gould,  the  rule  of  the  common 
law  has  been  accepted  in  Massachusetts,  Maine,  Vermont, 
''  New  York,  New  Hampshire,  Rhode  Island,  New  Jersey, 
Michigan,  Minnesota,  and  Wisconsin;  that  of  the  civil  law 
in  Pennsylvania,  Illinois,  North  Carolina,  Alabama,  Tennes- 
see, California,  and  Louisiana,  and  has  been  referred  to  with 
approval  by  the  courts  of  Ohio  and  Missouri:  Gould  on 
Waters,  2d  ed.,  sees.  265,  266.  Perhaps  a  majority  of  the 
American  states  have  adopled  the  civil  law  rule.  In  O'Cow 
nell  V.  East  Tennessee  etc.  Ry.  Co.,  87  Ga.  246,  27  Am.  St. 
Rep.  246,  many  of  the  cases  bearing  upon  this  question  are 
referred  to.  This  case  is  also  reported  and  annotated  in  13 
Law  Reports  Annotated,  394,  and  in  the  notes  a  large  num- 
ber of  pertinent  cases  may  be  found  cited.  See,  also,  Wash- 
burn on  Easements  and  Servitudes,  4th  ed.  23,  485,  et  seq,; 
Moak's  Underbill  on  Torts,  457-478,712-714;  Martin  y.Jett, 
12  La.  501;  32  Am.  Dec.  120.  An  examination  of  the  cases 
of  Ogburn  v.  Connor,  46  Cal.  346,  13  Am.  Rep.  213,  and  Mc- 
Daniel  v.  Cummings,  83  Cal.  515,  will  show  that  the  supreme 
court  of  that  state,  while  endeavoring  in  the  former  case  to 
state  the  common-law  rule,  really  stated  the  rule  of  the 
Roman  civil  law;  and  in  the  latter  case,  notwithstanding  the 
error  thus  committed,  allowed  the  civil-law  rule  to  prevail  on 
the  doctrine  of  stare  decisis.  In  Livingston  v.  McDonald,  21 
Iowa,  160,  89  Am.  Dec.  563,  that  eminent  jurist,  Judge  Dil- 
lon, said,  in  discussing  a  similar  question  then  involved,  that 
"It  would  be  inexcusable  to  overlook  the  doctrines  of  the 
civil  law  respecting  it.     That  law,  embodying  the  accumu- 
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lated  wisdom  and  experience  of  the  refined  and  cultivated 
Roman  people  for  over  a  thousand  years,  though  not  binding 
ae  authority,  is  often  of  great  service  to  the  inquirer  after 
the  principles  of  natural  justice  and  right."  In  the  note  to 
Martin  v.  Jett,  found  in  32  Am.  Dec.  120,  the  common-law 
rule  is  spoken  of  as  the  law  of  force,  and  the  civil-law  rule 
as  the  law  of  justice.  We  concur  in  this  view,  and  for  this 
reason  have  followed  the  latter  rule. 

'*  Our  only  reason  for  doubting  which  rule  we  ought  to 
follow  is  the  fact  that  so  much  of  the  common  law  of  Eng- 
land as  was  in  force  in  the  province  of  .Georgia  prior  to  May 
14, 1776,  and  which  was  then  applicable  to  the  condition  and 
habits  of  our  people  and  consonant  with  our  form  of  gov- 
ernment, is  still,  except  in  so  far  as  the  same  has  been  ex- 
pressly repealed,  modified,  or  superseded,  a  part  of  the  law 
of  this  state;  and  therefore  we  were  not  quite  certain  that 
the  rule  in  question  is  not  binding  upon  us  as  a  portion  of 
our  system  of  laws  derived  from  the  mother  country.  After 
a  careful,  diligent,  and  somewhat  extensive,  though  not  com- 
pletely exhaustive,  search  among  the  old  English  reports 
and  law-writers,  we  have  been  unable  to  find  any  distinct, 
clear,  and  definite  statement  of  what  was,  at  the  time  above 
mentioned,  the  common  law  applicable  to  the  precise  ques- 
tion involved  in  the. present  case.  We  are,  perhaps,  per- 
fectly safe  in  saying  that  there  was  not  in  England,  prior 
to  the  beginning  of  the  American  Revolution,  any  such 
authoritative  announcement,  judicial  or  otherwise,  of  the 
rule  concerning  surface  waters  now  insisted  upon  by  counsel 
for  the  plaintiff  in  error,  as  to  make  the  same  binding  upon 
us.  If  there  was  then  such  a  rule  at  common  law,  it  cer- 
tainly has  never  yet  been  established  and  recognized  in 
Georgia,  and  we  doubt  exceedingly  if  it  would  be  applicable 
to  the  condition  and  habits  of  our  people,  or  adapted  to  the 
true  spirit  and  genius  of  our  institutions.  Our  declared  con- 
stitutional policy,  as  already  shown,  is  to  require  compen- 
sation to  be  made  for  injuries  inflicted.  The  growth  of  this 
policy  is  evidenced  by  the  trend  of  our  legislation  for  many 
years,  and  the  corresponding  modification  of  judicial  opinion. 
In  view  of  these  things  we  do  not  care  now  to  turn  back- 
ward, and  there  is  nothing,  we  think,  which  prevents  our 
following  as  the  true  law  of  this  state  the  rule  of  the  civil 
law,  it  being,  of  the  two,  '*  the  sounder,  the  more  consistent 
with  natural  justice  and  right,  and  the  more  in  harmony 
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with  our  system  of  law  and  the  general  conditions  of  the 
commonwealth  of  this  state. 

In  the  case  of  Phinizy  v.  City  Council  of  Augusta,  47  Ga. 
260,  the  plaintiff  alleged  that  the  city  had  injured  his  land 
by  introducing  within  the  corporate  limits,  by  means  of  a 
canal,  water  for  manufacturing  purposes,  and  then  turning 
this  water  into  artificial  drains  so  as  to  increase  the  amount 
of  water  flowing  upon  his  land;  and  it  was  held  that  the  city 
was  liable.  The  question  as  to  the  liability  of  the  city  for 
causing  surface  or  rain  water  to  be  thrown,  through  these 
drains,  in  a  concentrated  stream  upon  the  land  of  the  plain- 
tiff, was  also,  to  some  extent,  involved  in  the  case.  There 
seems  to  have  been  a  difference  of  opinion  as  to  the  law 
relating  to  surface  water,  between  Judges  McCay  and  Mont- 
gomery on  the  one  side,  and  Chief  Justice  Warner  on  the 
other.  We  are  decidedly  of  the  opinion  that  the  views  enter- 
tained by  the  latter  were  correct.  Indeed,  most  of  the  au- 
thorities follow  the  doctrine  that,  even  as  to  surface  water, 
one  landed  proprietor  has  no  right  to  concentrate  and  collect 
it,  and  thus  cause  it  to  be  discharged  upon  the  land  of  a  lower 
proprietor  in  greater  quantities  at  a  particular  locality,  or  in 
a  manner  different  from  that  in  which  the  water  would  be 
received  by  the  lower  estate  if  it  simply  ran  down  upon  it 
from  the  upper  by  the  law  of  gravitation.  The  case  of  Gold- 
smith V.  Elsas,  53  Ga.  186,  is  not  precisely  in  point  for  our 
present  purpose,  but  it  recognizes  the  rule  that  the  lower  of 
two  city  lots  owes  a  servitude  to  the  higher,  so  far  as  to 
receive  the  water  which  naturally  flows  therefrom,  but  the 
owner  of  the  higher  lot  has  no  right  to  increase  such  flow  by 
artificial  means. 

We  wish  to  be  understood  as  ruling  in  the  present  case  that 
the  only  compensation  to  which  the  plaintiff  '*  would  be 
entitled  under  the  circumstances,  is  for  the  damage  (if  any) 
arising  from  the  alleged  increased  flow  of  surface  water  to 
which  the  defendant  has  subjected  her  lot,  and  the  conse- 
quent diminution  of  the  market  value  of  the  same.  If  we 
correctly  understand  the  case  as  presented,  such  is,  indeed, 
the  only  compensation  which  the  plaintiff  seeks  to  recover. 

2.  The  jury  found  for  the  plaintiff  the  sum  of  fifteen  hun- 
dred dollars.  The  court  ordered  that  a  new  trial  be  granted, 
unless,  by  writing  off,  the  recovery  be  reduced  to  three  hun- 
dred dollars.  There  was  a  decided  conflict  in  the  evidence 
as  to  whether  the  depreciation  in  the  value  of  the  plaintiff's 
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property  was  occasi«oneJ  by  any  increased  flooding  resulting 
from  the  erection  of  the  water- works;  and  if  so,  to  what  sum 
the  depreciation  from  this  cause  amounted.  The  evidence 
did  not,  in  any  view,  warrant  any  fixed  and  absolute  conclu- 
sions upon  these  questions,  but  left  the  proper  determination 
of  them  in  such  uncertainty  that  the  solution  of  them  was 
peculiarly  a  matter  for  the  jury,  and  not  one  for  the  judge. 
It  is  evident  that  the  judge  was  dissatisfied  with  the  finding 
of  fifteen  hundred  dollars,  and  that  he  would  not  in  any 
event  have  permitted  a  recovery  for  this  amount  to  stand 
Upon  the  question  of  granting  or  refusing  a  new  trial  without 
condition  or  qualification,  he  undoubtedly  would  have  set  the 
verdict  aside.  The  granting  of  a  new  trial  generally  would 
have  met  the  full  approval  of  this  court;  and  looking  at  the 
verdict  rendered  as  one  which  ought  not  to  be  sustained,  as 
the  court  below  evidently  did,  we  think,  under  the  circum- 
stances, a  new  trial  should  have  been  granted  absolutely  and 
without  condition. 

This  case,  as  to  the  point  now  under  consideration,  is  not 
like  that  of  the  Augusta  Ry.  Co.  v.  Grover,  92  Ga.  134.  There 
the  value  of  a  life  was  involved,  and  it  was  capable  of  being 
ascertained  with  some  degree  of  certainty.  It  could,  at  least, 
be  ''  shown  that,  under  the  evidence  most  favorable  to  the 
plain tifi",  a  verdict  beyond  a  certain  amount  would  be  neces- 
earily  excessive.  The  ruling  in  that  case  was  simply  to  the 
effect  that  if  tlie  plaintiff,  by  writing  off,  voluntarily  relin- 
quished all  of  the  recovery  which  could  certainly  be  treated 
as  excessive,  the  amount  of  the  verdict,  after  this  was  done, 
would  no  longer  be  a  cause  for  a  new  trial. 

Judgment  reversed.  

Waters  and  Watkrcoursks — Scrface  Waters — Municipal  Corpora- 
tions.— A  party  has  no  right  to  collect  surface  water  and  discharge  it  on 
the  land  of  another,  to  his  datnage,  and  if  he  does  so,  he  will  be  liable  for 
the  damage  sustained:  Fremont  etc.  B.  li.  Co.  v.  Mar  ley,  25  Neb.  138;  13 
Am,  St.  Rep.  482,  and  note;  Patoka  Tp.  v.  Hopkins,  131  Ind.  142;  31  Am. 
St.  Rep.  417,  and  note;  Meizell  v.  Morgan,  149  Pa.  St.  415;  34  Am.  St. 
Rep.  614.  A  city  is  so  liable:  Rychlicki  v.  City  of  St.  Louis,  98  Mo.  497;  14 
Am.  St.  Rep.  651,  and  note;  Patoka  Tp.  v.  Hopkins,  131  Ind.  142;  31  Am. 
St.  Rep.  417,  and  note.  A  municipal  corporation  must  respond  in  damages 
for  its  negligence  in  the  construction  or  repair  of  public  works  when  special 
injury  results  to  a  private  person  therefrom:  Kritg  v.  St.  Mui-y's  Borou'jfi, 
152  Pa.  St.  30;  34  Am.  St.  Rep.  616.  It  cannot,  in  the  construction  of  such 
works,  divert  the  flow  of  surface  water,  or  gather  it  in  volume  and  force, 
and  empty  it  upon  private  property,  without  becoming  liable  therefor:  See 
monographic  not©  to  Chalklei/  v.  City  of  Ridinond,  29  Am.  St.  Rep.  743,  on 
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liability  of  mtinicipal  corporations  for  defects  in,  and  want  of  repair  of, 
sewers;  but  compare  monographic  note  to  Ooddard  v.  Inhabitants  of  Harps- 
well,  30  Am.  St.  Rep.  400,  on  the  liability  of  cities  for  the  negligence  and 
other  misconduct  of  their  officers  and  agents. 

Eminent  Domain — Term  "Damaged,'"  Meaning  of. — To  deprive  one  of 
the  ordinary  beneficial  use  and  enjoyment  of  his  property  is,  in  law,  equiva- 
lent to  the  "taking"  of  it,  and  is  as  much  a  "taking"  as  though  the  prop- 
ert}'  itself  were  actually  taken:  See  monographic  note  to  Vnnderlip  v.  Oily 
of  Grand  Rapids,  16  Am.  St.  Rep.  610,  on  what  is  a  taking  of  property  for 
public  use.  The  word  "damaged,"  as  used  in  the  constitution,  includes  all 
actual  damages  resulting  from  the  exercise  of  the  right  of  eminent  domain 
which  diminish  the  market  value  of  private  property;  and  this  applies  to 
damages  caused  by  a  city  in  the  construction  of  a  public  improvement: 
CUy  of  Omaha  v.  Kramer,  25  Neb.  489;  13  Am.  St.  Rep.  504. 

New  Tjrial— Remitting  Excess— Conflict  of  Evidence. — A  new  trial 
should  be  granted  where  the  verdict  is  against  the  weight  of  evidence,  and 
manifestly  wrong:  New  Orleans  etc.  R.  R.  Co.  v.  Statham,  42  Miss.  607;  97 
Am.  Dec.  478,  and  note;  Purdey  v.  Hayes,  22  Iowa,  11;  92  Am.  Dec.  350, 
and  note.  If  damages  appear  to  the  trial  judge  to  be  excessive,  he  may 
either  grant  a  new  trial  absolutely,  or,  in  his  discretion,  give  the  plaintiff 
the  option  to  remit  the  excess,  or  a  portion  thereof,  and  order  the  verdict 
to  stand  for  the  residue,  and  no  exception  lies  to  his  action:  Doyle  v.  Dixon^ 
97  Mass.  208;  93  Am.  Dec.  80. 
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Sktoff — ^Insolvent  Bank — Depositors. — If  a  bank  becomes  insolvent  and 
its  effects  are  put  into  the  hands  of  a  receiver,  its  depositors  indebted 
to  it  by  promissory  notes  may  set  off  against  such  notes  in  the  hands  of 
the  receiver  the  amounts  due  them  on  their  deposits. 

Banks — Insolvency — Assets — State  Lien. — Promissokt  Notes  held  by 
an  insolvent  bank  against  depositors  are  assets  of  the  bank  only  as  to 
the  balances  due  after  deducting  the  deposits.  Hence,  if  a  bank,  being 
a  state  depository,  becomes  insolvent  while  indebted  to  the  state,  and 
its  effects  are  put  into  the  hands  of  a  receiver,  the  lien  of  the  state  can 
attach  only  to  such  balances 

Setoff— Receiver  of  Insolvent  Bank. — Although  the  receiver  of  an  in- 
solvent bank  has  obtained  an  order  of  court  directing  him  to  allow  set- 
offs in  settling  the  claims  of  interested  parties,  he  will  act  at  his  peril 
concerning  the  existence  and  rightfulness  of  any  demand  he  may  allow 
as  a  setoff,  where  the  record  does  not  show  what  claims  of  setoff  should 
be  allowed. 

Petition  for  direction. 

J.  M.  Terrell^  attorney  general,  and  W.  0.  Brantleyf  solicitor 
^general,  for  the  plaintiff  in  error. 

Goodyear  <k  Kay,  for  the  defendant  in  error. 
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••  Lumpkin,  J.  The  Brunswick  State  Bank,  which  was  a 
state  depository,  became  insolvent  while  indebted  to  the 
state.  On  the  petition  of  certain  creditors  of  the  bank  a  re- 
ceiver was  appointed  to  take  charge  of  its  assets,  and  the 
state,  in  whose  behalf  the  governor  had  issued  an  execution 
according  to  law,  became,  by  intervention,  a  party  to  the 
case,  claiming  that  it  had  a  first  lien  on  all  the  assets,  and 
praying  for  an  order  directing  the  receiver  to  turn  over  to  the 
state,  in  preference  to  all  other  claims,  all  moneys  received 
by  him  from  the  assets  and  securities  of  the  bank,  until  the 
execution  in  favor  of  the  state  was  fully  satisfied. 

Passing  by  a  question  of  practice,  the  decision  of  which 
by  this  court  was  duly  waived,  there  is  but  one  question  for 
our  consideration. 

1.  That  question  arises  as  follows:  Many  persons  who  had 
deposits  in  the  bank  at  the  time  it  was  closed  were  also  in- 
debted to  it  by  promissory  notes.  They  claimed  the  right, 
in  settling  with  the  receiver,  to  set  off  against  their  notes  to 
the  bank,  held  by  him,  the  amounts  of  their  respective  de- 
posits. The  receiver  presented  a  petition  to  the  judge  for 
direction  in  this  matter,  and,  after  the  hearing,  the  court 
passed  an  order  in  the  following  terms:  "It  is  ordered,  con- 
sidered, and  adjudged  by  the  court  that  the  said  receiver  do, 
and  he  is  hereby  directed  to,  disregard  the  claims  set  up  by 
the  state  of  Georgia  for  a  prior  lien  upon  the  papers  of  said 
bank  to  the  exclusion  of  depositors  of  said  bank,  to  offset 
upon  said  papers  in  the  hands  of  said  bank  whatever  amount 
there  may  have  been  to  their  credit  at  the  date  of  the  closing 
of  said  bank;  and  said  receiver  is  further  directed  to  allow 
parties  indebted  to  said  bank,  where  **  their  promissory 
notes  or  other  evidences  of  indebtedness  are  held  by  said 
bank,  to  offset  and  credit  upon  such  evidences  of  indebted- 
ness whatever  sums  maybe  to  the  credit  of  said  parties  upon 
the  books  of  said  bank  at  the  date  of  the  closing  thereof." 

To  the  granting  of  this  order  the  state  excepted.  Were 
the  notes  in  question  assets  of  the  bank  upon  which  the 
state's  lien  takes  effect,  without  reference  to  the  liability  of 
the  bank  to  the  makers  of  these  notes  for  amounts  justly  due 
them,  respectively,  on  their  deposits?  We  think  not.  On 
the  contrary,  in  our  opinion,  these  notes  were  assets  only  in 
so  far  as  there  might  be  due  to  the  bank  balances  upon  them 
after  deducting  the  amounts  of  the  respective  deposits,  if 
those  deposits  were  made  bona  fide  while  the  bank  was  en- 
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gaged  in  the  transaction  of  its  regular  business  and  had  con- 
trol of  its  books.  In  Ray  v.  Dennis,  5  Ga.  357,  it  was  held 
that  where  the  demands  were  mutual  a  setoff  should  be 
allowed  in  favor  of  a  defendant  against  whom  suit  had  been 
brought  by  an  administrator  on  a  demand  due  his  intestate, 
the  case  proceeding  upon  the  idea  that  only  the  net  balance, 
after  deducting  the  amount  of  the  setoff,  would  be  assets  of 
an  insolvent  estate.  Moise  v.  Chapman,  24  Ga.  249,  lays  down 
the  doctrine  that  the  debtor  of  a  bank  may  make  any  de- 
fense to  a  suit  brought  against  him  by  a  receiver  of  the  bank, 
which  would  be  available  in  a  suit  against  him  by  the  bank 
itself.  In  this  connection,  attention  is  directed  to  section 
2900  of  the  code,  which  distinctly  recognizes  the  right  of  set- 
off. It  was  held  in  Seay  v.  Bank  of  Rome,  66  Ga.  609,  that 
the  lien  of  the  state  upon  the  property  of  a  state  depository 
was  not  limited  to  such  property  only  as  could  be  reached  by 
levy  and  sale,  but  extended  to  all  the  property,  including 
choses  in  action.  This  case,  however,  does  not  rule  that 
claims  held  by  the  bank  against  others  are  assets  of  the  bank 
***  to  their  full  amount,  without  reference  to  the  bank's  lia- 
bility to  the  persons  against  whom  it  held  these  claims;  but 
intimates  to  the  contrary  in  holding  that  the  assignee  of  an 
insolvent  bank  takes  the  assets  subject  to  the  preferences 
and  priorities  given  by  law.  Outside  of  this  state  there  are 
numerous  authorities  clearly  affirming  the  right  of  a  depos- 
itor in  an  insolvent  bank  to  set  off  his  deposits  at  the  date  of 
closing  against  any  .indebtedness  of  his  own  to  the  bank: 
See  1  Morse  on  Banks  and  Banking,  sec.  338,  and  cases  cited. 
The  case  of  Hannon  v.  Williams,  34  N.  J.  Eq.  255,  38  Am.  Rep. 
378,  rules  that  a  depositor  in  an  insolvent  savings  bank,  who 
is  also  a  debtor  to  the  institution  for  money  borrowed,  is  not 
entitled  to  set  off  the  amount  of  his  deposit  against  his  in- 
debtedness; but  an  examination  of  this  case  will  show  that 
it  is  based  upon  an  exception  to  the  general  rule  applicable 
to  other  banks,  because  in  savings  banks  the  depositors  are 
themselves  shareholders.  The  supreme  court  of  Pennsyl- 
vania, in  Skilea  v.  Houston,  110  Pa.  St.  254,  is  to  the  same 
effect  as  our  case  of  Ray  v.  Dennis,  5  Ga.  357,  and  holds  that 
one  indebted  to  the  estate  of  a  deceased  insolvent  banker  had 
the  right  to  set  off  against  a  note  due  from  him  to  the  banker 
the  amount  of  a  deposit  he  had  made  with  the  banker,  al- 
though the  note  itself  had  not  matured  at  the  time  of  the 
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banker's  death.  The  rule  for  which  we  are  contending  is 
also  recognized  in  Harlan  v.  Lumsden,  1  Duvall,  86.  In  Piatt 
V.  Bentley,  11  Am.  Law  Reg.  171,  the  supreme  court  of  New 
York  held  that  a  depositor  in  a  national  bank  which  had 
failed  and  passed  into  the  hands  of  a  receiver  could  set  off 
the  amount  of  a  deposit  he  had  in  the  bank  against  a  debt 
due  by  him  to  the  bank  on  a  promissory  note.  We  find  the 
following  in  the  American  and  English  Encyclopoediaof  Law, 
under  the  title  "Receivers,"  volume  20,  page  135:  "A receiver 
takes  title  to  the  property  placed  in  his  charge  subject  to  all 
subsisting  **  liens  against  it.  It  follows  that  choses  in  ac- 
tion of  the  defendant  pa?s  to  him  subject  to  any  equitable 
setoff  which  might  have  been  set  up  in  defense  in  an  action 
by  the  defendant  himself."  And  in  the  twenty-second  vol- 
ume of  this  same  admirable  work,  under  the  title  "  Setoff," 
on  page  308, it  is  stated  that:  "The  general  principle  govern- 
ing setoff  against  receivers  seems  to  be  that  the  receiver  takes 
the  property  over  which  he  is  appointed  receiver  subject  to 
any  setoff  which  the  defendant  might  have  set  up  against  the 
original  owner."  The  rule  that  the  debtor  of  an  insolvent 
bank  will  be  permitted  to  set  off  against  his  indebtedness  to 
the  bank  its  indebtedness  to  him  is  recognized  in  BoUes  on 
Banks,  sec.  389,  and  is  supported  by  the  cases  there  cited, 
among  which  is  that  of  Piatt  v.  Bentley,  11  Am.  Law  Reg. 
171.  We  might  multiply  indefinitely  the  citation  of  authori- 
ties, but  we  think  the  above  establish  beyond  question  that 
a  demand  held  by  an  insolvent  bank  against  a  third  person 
is  an  asset  of  the  bank  only  in  so  far  as  there  may  be  a  bal- 
ance due  upon  the  same  after  deducting  whatever  the  bank 
may  be  owing  the  person  against  whom  the  demand  is  held. 
We  are  therefore  satisfied  that  the  court  below  reached  the 
correct  conclusion  with  reference  to  this  question. 

2.  With  reference  to  so  much  of  the  order  passed  by  the 
court  below  as  is  quoted  in  the  second  head-note,  we  will  re- 
mark that,  with  the  record  now  before  us,  we  are  unprepared 
to  say  what  claims  of  setoff  should  be  allowed  by  the  receiver, 
and  therefore  have  announced  that,  in  making  his  settle- 
ments with  the  various  parties  at  interest,  he  will  necessarily 
act  at  his  peril  in  determining  as  to  the  real  existence  and 
rightfulness  of  any  demand  he  may  be  asked  to  allow  a8> 
a  setoff,  and  will  be  responsible  for  any  error  he  may  commit. 

Judgment  affirmed. 
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Setoff — Recbitirs — Insolvent  Banks.— The  appoiutment  of  a  receiver 
of  a  bank  does  not  affect  the  right  of  its  debtors  to  set  off'  demands  held  by 
them  against  the  bank  when  it  stopped  payment:  Matter  of  Middle  District 
Bank,  1  Paige,  585;  19  Am.  Dec.  452.  If  a  depositor  is  indebted  to  a  bank 
and  the  debt  is  due,  a  mutual  right  of  setoff  exists;  that  is  to  say,  the  de- 
positor may  set  off  this  deposit  against  the  debt,  and  the  bank  may  set  off 
the  debt  against  the  claim  for  the  deposit;  and  if  the  bank  becomes  insolv- 
ent and  a  receiver  is  appointed,  or  its  assets  are  placed  in  the  hands  of 
commissioners  for  liquidation,  the  depositor  may  still  set  off  his  deposit 
against  his  indebtedness,  and  this  is  true  though  such  indebtedness  be  evi- 
denced by  promissory  notes:  See  note  to  Matter  of  Franklin  Bank,  19  Am. 
Dec.  420.  A  bank  holding  a  depositor's  note  past  due  is  entitled  to  set  it 
off  against  the  amount  due  him  upon  his  deposit  account:  Bank  of  Marys- 
ville  V.  Windisch-MuhUiauser  Brewing  Co.,  50  Ohio  St.  151;  40  Am.  St.  Rep. 
660,  and  note. 

The  same  question  involved  in  the  principal  case  was  presented  and  de- 
cided in  Salladin  v.  Mitchell,  42  Neb.  859.  That  was  a  proceeding  by  the 
assignee  for  the  benefit  of  creditors  of  the  Northwestern  Banking  Company 
of  Milford  for  the  purpose  of  foreclosing  a  mortgage  executed  by  the  de- 
fendant Mitchell  to  the  insolvent  corporation.  Before  its  failure  Mitchell 
sold  the  mortgaged  property  to  his  codefeudant  Borchers,  who  deposited 
for  Mitchell  the  sum  of  seven  hundred  dollars  with  the  banking  company. 
It  paid  certain  sums  out  of  this  deposit,  leaving  a  balance  due  to  Mitchell 
of  three  hundred  and  eighty-nine  dollars  and  sixty-nine  cents,  for  which  it 
issued  a  certificate  of  deposit  in  his  favor.  A  few  days  before  the  assign- 
ment Borchers  deposited  with  the  corporation  the  further  sum  of  two  hundred 
and  fifty  seven  dollars  and  seventy  cents,  for  which  he  received  a  certificate 
of  deposit;  and,  a  day  or  two  later,  his  son,  Edward  Borchers,  deposited  the 
further  sum  of  two  hundred  dollars,  taking  a  certificate  of  deposit  therefor 
in  his  own  name.  Tiiis  sum  was  also  claimed  to  be  the  property  of  the  de- 
fendant Borchers,  and  all  these  sums  were  sought  to  be  presented  and  al- 
lowed by  way  of  setoff  against  the  mortgage  debt.  In  affirming  the  decree 
allowing  these  several  claims  the  supreme  court  of  the  state  said:  "The 
only  controversy  presented  by  the  answer  of  Mitchell  is  whether  he  is  en- 
titled to  have  the  amount  of  his  credit  with  the  banking  company  at  the 
date  of  the  assignment  applied  in  satisfaction  of  his  indebtedness  to  the  lat- 
ter. The  question  is  an  important  one,  and  lias  frequently  been  suggested 
in  this  court,  although  never  before  directly  presented  for  decision.  The 
right  of  setoff  has  been  made  the  subject  of  statutory  regulation  in  this 
Btate.  The  language  of  section  106  of  the  Civil  Code  is:  "When  cross  de- 
mands have  existed  between  persons  under  such  circumstances  that  if  one 
had  brought  an  action  against  the  other  a  counterclaim  or  setoff  could  have 
been  set  up,  neither  can  be  deprived  of  the  benefit  thereof  by  the  assignment 
or  death  of  the  other,  but  the  two  demands  must  be  deemed  compensated 
BO  far  as  they  equal  each  other."  It  is  not  clear  whether  the  term  "as- 
signment" therein  means  an  ordinary  transfer  of  a  claim  or  cause  of  action 
by  the  party  in  whose  favor  it  exists,  or  whether  it  is  used  in  the  sense  in 
•which  it  is  employed  in  proceedings  in  bankruptcy  and  insolvency.  It  ap- 
pears, however,  to  have  been  given  the  latter  interpretation  in  Ohio  (see 
Hade  v.  MeVay,  31  Ohio  St.  231),  although  we  do  not  rest  our  conclusion 
on  that  ground,  but  upon  the  proposition  that  the  right  of  setoff  existed 
according  to  well  established  equitable  principles  before  the  Mioption  ol 
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the  code,  and  that  the  assignee  sncceeded  to  the  rights  of  the  insolvent 
banking  company  as  they  existed  at  the  date  of  the  assignment,  and  no 
other  or  greater  rights.  The  authorities  bearing  upon  the  proposition  are 
not,  it  is  conceded,  altogether  harmonious,  but  the  rule  as  above  stated 
has  the  support  of  a  decided  majority  of  the  courts  as  well  as  text-writers, 
and  rests  upon  the  more  satisfactory  reasons.  The  following,  among  the 
many  cases  in  point,  are  cited  as  sustaining  the  view  above  stated:  Hade 
V.  McVay,  31  Ohio  St.  231;  Hodgson  v.  Barrett,  33  Ohio  St,  63;  31  Am. 
Rep.  527;  American  Bank  v.  Wall,  56  Me.  167;  Miller  v.  Receiver  of  Frank- 
lin  Bank,  1  Paige,  444;  Chace  v.  Chapin,  130  Mass.  130;  Roberts  v.  Austin, 
26  Iowa,  315;  96  Am.  Dec.  146;  Cook  v.  Cole,  55  Iowa,  70;  Farmers'  De- 
posit Nat.  Bank  v.  Penn  Bank,  123  Pa.  St.  283;  Chase  v.  Petroleum  Bank,  66 
Pa.  St.  169;  Van  Wagoner  v.  Paterson  Oaa  Light  Co.,  23  N.  J.  L.  283; 
Clarke  v.  Hawkins,  5  R.  I.  219;  Cox  v.  Volkert,  86  Mo.  505;  McCagg  v. 
Woodman,  28  III.  84;  Cluxnce  v.  Isaacs,  5  Paige,  592;  Smith  v.  Fellon,  43 
N.  Y.  419;  Rothschild  v.  Mack,  115  N.  Y.  1;  Nashville  Trust  Co.  v.  Fourth 
Nat.  Bank,  91  Teun.  336;  Merwin  v.  Austin,  58  Conn.  22;  St.  Paul  etc. 
Trust  Co.  V.  Leek,  57  Minn.  87;  -post,  p.  000;  Schuler  v.  hrael,  120  U.  S.  506; 
Carr  v.  Hamilton,  129  U.  S.  252;  Pomeroy  on  Remedies,  sees.  163,  169; 
Burrell  on  Associations,  sec.  349;  Waterman  on  Setoflf,  118,  119.  The  lead- 
ing cases  asserting  the  opposing  view.  Eastern  Bank  v.  Capran,  22  Conn.  639, 
and  Haxtun  v.  Bishop,  3  Wend.  13,  are  obviously  in  conflict  with  the  more 
recent  opinions  of  the  courts  of  those  states,  which  are  cited  above.  It  fol- 
lows that  Mitchell  was  entitled  to  the  offset  pleaded,  and  the  decree  in  his 
favor  is  right. 

2.  We  come  now  to  a  consideration  of  the  questions  raised  by  the  answer 
of  Borcbers.  While  there  is  made  no  claim  to  a  personal  judgment  against 
the  defendant  named,  it  will  be  remembered  that  he  is  owner  of  the  land 
which  is  the  subject  of  the  controversy,  and  which  it  is  sought  by  the  fore- 
closure proceeding  to  sell  for  the  satisfaction  of  the  alleged  balance  on  the 
mortgage.  Ue  was  made  a  defendant  for  the  single  purpose  of  having  de- 
termined his  rights  as  against  the  plaintiff;  and  it  is  not  only  his  privilege, 
but  his  duty  as  well,  to  set  up  whatever  equities  may  exist  in  his  favor 
against  the  mortgage.  That  an  offset  for  money  due  from  the  plaintiff  is 
available,  and  as  effective  for  that  purpose  cis  payment  or  accord  and  satis- 
faction, we  have  no  doubt  either  upon  reason  or  authority:  See  Bathgate  v. 
Haskin,  59  N.  Y.  533;  Hess  v.  Final,  32  Mich,  515;  Chapman  v.  Robertson^ 
6  Paige,  627;  31  Am.  Dec.  264;  Jones  on  Mortgages,  sec.  1496. 

3.  The  remaining  inquiry  relates  to  the  certificate  of  deposit  issued  to 
Edward  Borchera,  According  to  the  testimony  of  the  defendant  he  bor- 
rowed the  money  represented  thereby  from  the  payee,  his  son,  for  the  pur- 
pose of  completing  his  payment  for  the  land  in  controversy,  and  executed 
his  note  therefor,  payable  twelve  months  after  date,  although  the  certificate 
was  not  indorsed  by  the  payee.  The 'finding  on  that  issue  was  for  the  de- 
fendant, and  is  not  seriously  assailed  at  this  time.  Under  a  system  like 
ours,  which  not  only  permits  but  require*  every  action  to  be  prosecuted  in 
the  name  of  the  real  party  interested,  there  seems  to  be  no  doubt  that  the 
right  of  setoff  applies  to  any  claim  to  which  the  party  asserting  it  possesses 
the  beneficial  interest.  Assuming,  as  was  found  by  the  district  court,  that 
Edward  Borchers  did  in  fact  sell  to  the  defendant  his  claim  against  the 
banking  company,  there  ia  no  doubt  that  the  latter  could  have  maintained 
an  action  therefor  in  hia  owa  name.     Indeed,  leaving  oat  of  consideration 
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wiy  exceptional  rights  which  might  have  existed  in  favor  of  the  holder  by 
reason  of  the  negotiable  character  of  the  paper,  the  defendant  is  the  neoea- 
sary  party  and  the  only  person  who  could  have  maintained  an  action  or  de- 
fease thereon.  It  follows  that  the  claim  under  consideration  was  properly 
allowed  as  an  offset.  We  find  in  the  brief  of  the  plaintiff  a  further  couten- 
tion,  which  is,  in  effect,  that  Borchers  is  now  estopped  to  claim  an  offset  oa 
account  of  the  two-hundred-dollar  certificate  of  deposit,  by  reason  of  having 
procured  his  son,  in  whose  favor  it  was  drawn,  to  present  it  to  the  county 
judge  for  allowance  against  the  estate  of  the  banking  company,  and  the  re- 
ceipt by  the  latter  of  a  small  dividend  paid  by  the  assignee.  A  sufficient 
answer  to  that  contention  is  that  no  such  issue  is  presented  by  the  pleadings, 
the  reply  being  a  general  denial  of  the  allegations  of  the  answer.  It  ia  the 
settled  rule  in  this  state  that  an  estoppel,  to  be  available  as  a  cause  of  ac- 
tion or  defense,  must  be  specially  pleaded:  Neb7-aska  Mortgage  Loan  Co.  v. 
Van  Kloster,  42  Neb.  746,  and  cases  cited.  The  decree  of  the  district  court 
is  right  and  is  accordingly  affirmed. 

No&VAL,  C.  J.,  not  sitting. 


Wayoross  Opera  House  Co.  v.  Sossmai?. 

[94  Georgia,  100.] 
LiBN  UPON  Opera  House  for  Materials  Supplied  for  Stage  and  Scenic 
Outfit. — Scenery  and  other  articles  forming  the  stage  and  scenic  out- 
fit of  an  opera  house  are  part  and  parcel  of  the  edifice  as  such,  being 
essential  to  the  completeness  of  a  building  of  that  kind.  Hence,  one 
who  furnishes  such  articles  furnishes  material  for  the  improvement  of 
real  estate,  and  is  entitled  to  a  special  lien  therefor  upon  the  opera 
house  and  premises,  under  a  statute  giving  to  persons  furnishing  mate- 
rial for  the  improvement  of  real  estate  a  special  lien  upon  the  real  estat* 
itself. 

Foreclosure  of  lien. 

John  C.  McDonald,  for  the  plaintiff  in  error. 

Hitch  &  Myers,  for  the  defendant  in  error. 

*"•  Lumpkin,  J.  Section  1979  of  the  code  gives  to  persons 
furnishing  material  for  the  improvement  of  real  estate  a 
special  lien  upon  the  real  estate  itself.  The  only  question 
presented  in  this  case  is,  whether  or  not  scenery  and  various 
other  articles  constituting  the  stage  and  scenic  outfit  of  an 
opera  house  are  such  things  as  may  be  properly  classed  as 
material  for  its  improvement.  In  a  strict  sense,  these  arti- 
cles, or  some  of  them,  may  not  be  fixtures;  but  they  are 
nevertheless  essential  to  the  completeness  of  a  building  of 
that  kind.  They  necessarily  form  a  part  and  parcel  of  the 
edifice  itself.  A  dwelling-house  may  be  absolutely  com- 
plete and  perfect  as  a  building  without  a  single  article  of 


April,  1894.]    Waycross  Opera  House  Co.  v.  Sossman.     145 

furniture  in  it;  and  although  the  ordinary  articles  of  house- 
liold  furniture,  such  as  beds,  chairs,  tables,  carpets,  draperies, 
aHd  the  like,  may  be  indispensable  to  the  comfortable  use 
and  enjoyment  of  a  house  as  a  dwelling,  they  are  in  no  sense 
a  part  of  the  building  itself.  By  a  mere  sale  of  the  house 
they  never  pass,  but  are,  when  sold,  the  subject-matters  of 
special  contract.  This,  we  apprehend,  is  not  true  as  *®*  to 
the  furnishings  and  fittings  of  an  opera-house  stage.  These 
things  usually  pass  with  a  sale  or  lease  of  the  building,  with- 
out express  stipulation.  No  one  would  ordinarily  consider 
household  furniture  and  belongings  as  a  part  of  the  prem- 
ises, but  every  one  would  naturally  regard  the  drop-curtain, 
wings,  borders,  set-houses,  set-trees,  balustrades,  etc.,  as  being 
parts  of  an  opera-house  edifice.  These  things  usually  re- 
main permanently  in  the  house  where  they  are  first  set  up, 
and  are  not  moved  about  as  furniture  is  from  house  to  house 
when  the  owners  change  their  places  of  abode.  It  is  true, 
perhaps,  that  some  traveling  theatrical  companies  carry  with 
them  special  scenery  to  more  properly  and  advantageously 
set  off  particular  plays,  but  this  is  the  exception  to  the  gen- 
eral rule,  and  in  such  instances  the  permanent  outfit  of  the 
house  is  only  temporarily  displaced.  We  therefore  find  little 
diflSculty  in  reaching  the  conclusion  that  the  articles  fur- 
nished by  the  plaintiffs  in  the  present  case  were  properly 
considered  by  the  trial  judge  as  being  in  the  nature  of  mate- 
rial furnished  for  the  improvement  of  the  real  estate,  and 
consequently,  he  was  right  in  holding  that  the  plaintiffs  were 
entitled  to  a  lien  for  the  value  of  the  same  upon  the  opera 
house  and  premises. 

In  Tennessee,  under  a  statute  which  is,  in  substance,  the 
same  in  the  respect  indicated  as  section  1979  of  our  code, 
decisions  were  made  in  the  cases  of  Grewar  v.  Alloway,  3 
Tenn.  Ch.  584,  and  Halley  v.  Alloway,  10  Lea,  523,  which  are 
precisely  in  point,  and  sustain  the  ruling  now  made. 

Judgment  reversed.  

A  Mechanic's  Lien  attaches  for  Staqb  Maohinebt,  scenery,  and  seats 
funiislied  for  and  placed  in  a  theater:  See  monographic  note  to  Chapiny. 
Peruse  etc.  Paper  Works,  79  Am.  Dec.  275,  on  lien  of  materialmen.  It  will 
also  attach,  in  the  construction  of  a  boilding  for  a  hotel,  to  everything  of  a 
permanent  character  which  will  pass  as  a  part  of  the  freehold,  and  which  is 
reasonably  necessary  to  equip  it  for  hotel  parposes:  Note  to  PauUen  r, 
Manske,  9  Am.  St.  Rep.  538. 
AM.  fit  Kxr..  You  XLVIL  — 10 
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Georgia  Railroad  and  Banking  Co.  v.  Wood. 

[94  Geoeqia,  124.] 
Master  and  Servant— Liability  for  Acts  Done  without  Scope  of 
Servant's  Employment. — A  master  is  not  liable  for  the  acts  of  hia 
servaat  doue  without  the  scope  of  the  latter's  employment.  Hence, 
assuming  that  a  brakemau  has  authority  to  keep  trespassers  off  of  a 
railroad  train,  there  is  no  presumption  that  he  is  acting  within  the 
scope  of  his  authority  in  throwing  a  stone  at  a  boy,  with  a  view  of 
injuring  him,  after  the  latter  has  desisted  from  an  attempt  to  swing  or 
climb  upon  the  train;  and  if  the  stone  misses  the  boy,  but  hits  another 
child,  the  railroad  company  ia  not  liable  for  the  injury  thus  doue  to  the 
third  person. 

Action  for  damages. 

/.  B.  Cumminy,  M.  A.  Candler^  and  Bryan  Cumming,  for 
the  plaintiff  in  error. 

Smith  &  Pendleton,  for  the  defendant  in  error. 

***  Simmons,  J.  Anna  Wood,  a  girl  twelve  years  of  age, 
was  struck  and  injured  by  a  stone  thrown  from  a  train  of  cars 
by  an  employee  of  the  railroad  company,  and  her  father,  as 
next  friend,  sued  the  company  in  her  behalf  for  damages,  and 
fiued  in  his  own  belialf  for  the  loss  of  her  services.  The  cases 
were  consolidated  and  tried  together,  and  a  verdict  was  ren- 
dered in  each  case  in  favor  of  the  plaintiff.  The  railroad 
company  made  a  motion  for  a  new  trial,  which  was  overruled, 
and  it  excepted. 

It  appeared  from  the  evidence  that  on  the  day  of  the  in- 
jury, as  the  defendant's  train  was  leaving  Stone  Mountain,  a 
station  on  its  line  of  road,,  a  man  standing  on  the  top  of  one 
of  the  cars  threw  a  stone  at  a  boy  who,  with  other  boys,  had 
just  attempted  to  swing  to  or  climb  upon  the  train,  and  had 
previously  been  in  the  habit  of  committing  or  attempting 
similar  trespasses,  but  who  had  then  run  off  from  the  train 
into  a  private  yard  and  was  endeavoring  to  conceal  himself 
behind  a  post.  The  stone  missed  the  boy  and  struck  the 
plaintiff's  daughter,  who  was  standing  on  the  porch  of  his 
house.  There  was  evidence  tending  to  show  that  the  man 
who  threw  ***  the  stone  had  been  seen  to  throw  stones  from 
the  train  at  these  boys  on  previous  occasions,  and  that  he 
was  acting  in  the  capacity  of  a  brakeman. 

We  think  the  court  erred  in  not  granting  a  new  trial.     The 

'  evidence  is  silent  as  to  the  specific  duties  of  a  brakeman,  and 

does  not  show  what  authority  this  employee  had  from  the 
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railroad  company  to  keep  trespassers  off  the  train;  but  as- 
Buming  that  this  came  within  the  scope  of  his  duties,  no  pre- 
sumption arises  that  he  was  acting  within  the  scope  of  his 
employment  in  throwing  a  stone  at  this  boy  with  a  view  to 
injuring  him  after  he  had  desisted  from  the  trespass  and  gone 
off  from  the  train.  A  master  is  not  liable  for  the  acts  of  his 
servant  when  such  acts  are  not  done  within  the  scope  of  the 
employment  in  which  the  servant  is  engaged.  If  the  brake- 
man,  while  these  boys  were  engaged  in  the  trespass,  had,  ia 
attempting  to  prevent  the  trespass  or  cause  them  to  desist, 
injured  one  of  them  through  negligence  or  carelessness,  or  by 
using  more  force  than  was  necessary  for  the  purpose,  the  com- 
pany would  perhaps  be  liable:  See  Wood  on  Master  and  Serv- 
ant, 537;  Rounds  v.  Delaware  etc.  R.  R.  Co.,  64  N.  Y.  129;  21 
Am.  Rep.  597.  But  after  the  boy  had  desisted  the  company 
would  not  be  responsible  for  an  injury  inflicted  on  him  by  the 
brakeman  in  attempting  to  punish  him  for  the  trespass:  See 
Golden  v.  Newbrand,  52  Iowa,  59;  35  Am.  Rep.  257;  Allen  v. 
London  etc.  Ry.  Co.,  L.  R.  6  4  B.  65. 

Judgment  reversed.  • 

Master  and  Servant. — A  Master  is  not  Ltablb  •roB  thi  Act  of  Hia 
Servant,  if  the  latter  steps  aside  from  his  master's  business  and  commits  a 
wrong  not  connected  with  such  business:  Stephenson  r.  Southern  Pacific  Co., 
93  Cal.  658;  27  Am.  St.  Rep.  223,  rfnd  note;  Ritdiie  v.  Waller,  63  Conn.  155; 
38  Am.  St.  Rep.  361,  and  note.  The  general  rule  governing  the  liability  of 
a  master  for  the  torts  of  his  servant  is  the  subject  of  a  mouographic  note  to 
Wart  T.  Barataria  etc  Canal  Co.,  35  Am.  Dec.  192-201. 


Southern   Homh    Buildtno  and  Loan  Associa- 
tion V.  Home  Insurance  Company. 

[94  Georgia,  167.] 

Insurance  —  PRoor  o»  Loss  by  Mortqagor  or  Mortqaoee,  — Proof  of 
loss  stipulated  for  in  a  policy  of  tire  insurance  must  be  made  within  the 
time  stipulated,  as  a  condition  precedent  to  the  payment  of  the  loss. 
If  the  property  is  mortgaged  the  mortgagee  must  comply  with  the 
requirement,  if  the  mortgagor  fails  or  refuses  to  do  so,  as  such  proof 
must  be  furnished  by  one  or  the  other,  in  every  case,  unless  waived  by 
the  insurance  company,  and  cannot  be  dispensed  with  by  what  is  called 
the  "New  York  Standard  Mortgagee  Clause,"  declaring  that  no  act  or 
neglect  of  the  mortgagor  shall  defeat  the  insurance  as  to  the  interest  of 
the  mortgagee.  ' 

Insurance— Construction  o»  Clause  as  to  Act  ob  Neglect  of  Mort- 
OAOOB. — A  clause  in  a  policy  of  fire  insurance  declaring  that  no  act  or 
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neglect  of  the  mortgagor  shall  defeat  the  insurance  as  to  the  interest  of 
the  mortgagee  refers  to  acts  or  neglect  in  connection  with  the  property; 
while  the  risk  is  subsisting,  and  which  under  the  terms  of  the  policy 
would  invalidate  the  insurance,  such  as  conduct  increasing  the  hazard, 
and  not  the  omission,  after  the  fire  has  occurred,  to  comply  with  pro- 
visions designed  to  secure  evidence  as  to  the  nature  aud  exteut  of  the 
loss. 

Action  on  a  policy  of  fire  insurance. 

0.  B.  Whatley  and  R.  L.  Sibley^  for  the  plaintiflF. 

Denmark  &  Adams,  for  the  defendant. 

****  Simmons,  J.  The  Southern  Home  Building  and  Loan 
Association  sued  the  Home  Insurance  Company  upon  a  policy 
of  insurance  issued  by  the  defendant,  insuring  Rosa  Tutty 
upon  certain  property  for  one  yeai*  from  December  17,  1892, 
to  an  amount  not  exceeding  one  thousand  dollars,  "loss,  if  any, 
payable  to  the  Southern  Home  Building  and  Loan  Associa- 
tion, as  their  interest  may  appear."  Attached  to  the  policy 
was  what  is  called  the  "New  York  Standard  Mortgagee 
Clause,"  in  which  it  was  stated  that  loss  under  the  policy 
shoifld  be  payable  to  the  Southern  Home  Building  and  Loan 
Association  as  mortgagee,  as  its  interest  might  appear,  and 
that  the  insurance,  as  to  the  interest  of  the  mortgagee  only 
therein,  should  not  be  invalidated  by  any  act  or  neglect  of 
the  mortgagor  or  owner  of  the* property.  The  declaration 
alleged  that  while  this  policy  was  in  force,  on  June  4,  1893, 
a  fire  occurred  in  tlie  premises  covered  by  the  policy,  by  which 
the  property  insured  was  entirely  destroyed;  that  immedi- 
ately after  the  fire  occurred,  notice  was  given  the  insurance 
company  of  the  loss,  and  afterward,  during  August,  the 
usual  "  proof  of  loss"  was  made  out  by  Prioleau,  adjuster  of 
the  defendant,  showing  the  premises  insured  under  the  policy 
to  be  of  the  value  of  nineteen  hundred  and  forty-eight  dollars 
and  eighty  cents,  but  failing  to  obtain  the  signature  of  the 
assured,  Rosa  Tutty,  to  the  proof  of  loss,  the  defendant  re- 
fused in  consequence  to  pay  over  the  loss  to  petitioner;  *** 
that  petitioner  demanded  payment  of  the  loss  as  required  by 
the  policy,  but  the  defendant  refused  to  pay,  etc.  The  de- 
fendant demurred  to  the  declaration  on  the  ground  that  it 
did  not  set  forth  any  cause  of  action  against  defendant.  In 
the  argument  upon  the  demurrer  the  defendant  urged  that 
the  demurrrer  should  be  sustained,  because  the  declaration 
did  not  aver  that  any  proof  of  loss  had  been  submitted  to 
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defendant,  as  required  by  the  contract  or  policy  of  insurance, 
or  that  any  effort  had  been  made  by  plaintiff  to  make  such 
proof,  or  comply  in  any  way  with  this  requirement  of  the 
policy.  The  demurrer  was  sustained,  and  the  plaintiff  ex- 
cepted. 

The  policy,  a  copy  of  which  was  attached  to  the  declara- 
tion, contained  a  stipulation  that  if  fire  occurred  the  insured 
should  give  immediate  notice  of  any  loss  thereby  in  writing 
to  the  insurance  company,  and  should  render  a  statement  to 
the  company,  signed  and  sworn  to  by  the  insured,  stating  the 
knowledge  and  belief  of  the  insured  as  to  the  time  and  origin 
of  the  fire;  the  interest  of  the  insured  and  of  all  others  in 
the  property;  the  cash  value  of  each  item  thereof,  and  the 
amount  of  loss  thereon,  etc.  Under  this  stipulation  it  was 
a  condition  precedent  to  the  payment  of  the  loss  that  the 
proof  of  loss  stipulated  for  should  be  made  out  and  sub- 
mitted to  the  insurance  company  and  within  the  time  stipu- 
lated. If  the  mortgagor  failed  or  refused  to  comply  with 
this  condition,  it  was  incumbent  upon  the  mortgagee  to  com- 
ply with  it.  If  tlie  mortgagee  would  not  have  the  right  in  all 
cases  to  furnish  the  proof,  he  would  certainly  have  that  right 
in  a  case  in  which  the  mortgagor  refused  to  do  so.  In  every 
case,  unless  waived  by  the  insurance  company,  it  must  be 
furnished  by  one  or  the  otiier.  See  Riciiards  on  Insurance, 
sec.  158,  and  cases  cited.  It  was  contended  that,  so  far  as 
the  mortgagee  was  concerned,  this  requirement  was  dispensed 
with  by  the  stipulation  *'•  in  the  "  mortgagee  clause  "  that 
the  insurance,  as  to  the  interest  of  the  mortgagee,  should  not 
be  invalidated  by  any  act  or  neglect  of  tiie  mortgagor  or 
owner  of  the  property.  We  do  not  think  so.  We  think  this 
refers  to  acts  of  neglect  in  connection  with  the  property, 
while  the  risk  is  subsisting,  and  which  under  the  terms  of 
the  policy  would  invalidate  the  insurance,  such  as  conduct 
increasing  the  hazard;  and  not  the  omission,  after  a  fire 
has  occurred,  to  comply  with  provisions  designed  to  secure 
evidence  as  to  the  nature  and  extent  of  the  loss.  It  is  ap- 
parent from  a  reading  of  this  clause,  which,  in  addition  to 
the  stipulation  referred  to,  contains  others  enumerating  vari- 
ous acts  which  shall  not  invalidate  the  insurance  as  to  the 
mortgagee,  that  the  object  of  the  clause  was  to  afford  pro- 
tection to  mortgagees  against  conduct  beyond  their  control 
on  the  part  of  the  mortgagor  or  others,  which  under  the 
terms  of  the  policy  would  invalidate  the  insurance.     We  see 
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no  reason  for  holding  that  it  was  intended  also  to  relieve  a 
mortgagee,  where  loss  occurred,  from  proving  the  loss  as  a 
condition  precedent  to  collecting  his  claim  against  the  in- 
surance company;  a  condition  which,  as  we  have  shown,  the 
polic/  required  the  mortgagee  himself  to  comply  with,  unless 
the  mortgagor  should  do  so. 

The  declaration  failing  to  show  that  the  insured  or  the 
mortgagee  complied  or  attempted  to  comply  with  this  con- 
dition, or  that  there  was  any  waiver  thereof  on  the  part  of 
the  insurance  company,  the  court  below  was  right  in  sus- 
taining the  demurrer.  The  allegation  that  the  adjuster  of 
the  company  made  out  a  proof  of  loss  does  not  of  itself  show 
a  waiver  on  the  part  of  the  company.  If  he  made  it  out  in 
behalf  of  the  insured,  it  does  not  appear  that  she  authorized 
or  adopted  it,  for  it  is  alleged  that  he  failed  to  obtain  her 
signature  thereto.  . 

We  affirm  the  judgment  of  the  court  below,  with  direction 
that  the  plaintiff  may,  if  it  can,  make  good  its  ***  declara- 
tion by  alleging  the  facts  necessary  to  show  its  interest  as 
mortgagee  and  the  amount  thereof,  and  by  alleging  also  that 
the  proof  of  loss  was  waived  and  how  and  when  waived,  or 
else  that  it  was  made  within  due  time  and  how  and  when 
made;  these  amendments  to  be  filed  not  later  than  the  time 
of  entering  in  the  court  below  the  remittitur  from  this  court. 

Judgment  affirmed,  with  direction. 


Insurance — Proof  ov  Loss — Waiver. — A  stipulation  in  an  insaranca 
policy  as  to  furnishing  proofs  of  loss  must  be  complied  with  as  a  prerequisite 
to  recovery,  or  the  condition  as  to  proof  must  be  proved  to  have  been 
waived:  Weidert  v.  State  Ins.  Co.,  19  Or.  261;  20  Am.  St.  Rep.  809;  German 
Im.  Co.  V.  Fairbank,  32  Neb.  750;  29  Am.  St.  Rep,  459. 

Insurance. — A  Mortgagee  may  Supply  Proofs  or  Loss  if  the  mort- 
gagor neglects  to  do  it,  and  may  take  advantage  of  any  waiver  of  them  by 
the  inanrance  company:  Nickeraon  v.  Nickerson,  80  Me.  100. 
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Western  Union  Telegraph  Company  v.  Watson. 

[94  Geoboia,  202.] 
Tkleobaph  Companies — Disclosure  of  Contents  of  Telegram — Remots 
Damages. — If  aa  ageat  coutracts  to  sell  guods,  expecting  to  obtaia  a 
commission,  and  a  delay  occurs  in  the  delivery,  although  no  definit* 
time  is  fixed,  during  which  the  contents  of  a  telegram  from  the  prin- 
cipal, explaining  tlie  delay,  is,  by  some  default  of  the  telegraph  com- 
pany, made  known  to  the  customer,  who  immediately  buys  elsewhere, 
thus  causing  the  agent  to  lose  his  commission,  the  agent  cannot  recover 
damages  against  the  company  for  such  loss  on  the  theory  that  if  the 
contents  of  the  telegram  had  not  been  made  known  to  the  customer,  an 
arrangement  could  have  been  made  with  him  whereby  the  sale  would 
have  been  consummated,  and  the  agent  would  have  obtained  his  com- 
mission.    Such  damages  are  too  remote  and  uncertain  for  a  recovery. 

Action  for  damages.  Tlie  plaintiff  obtained  a  verdict 
against  the  company.  Watson  was  the  agent  of  the  Brown 
Cotton  Gin  Company  of  New  London,  Connecticut,  and,  as 
such,  sold  to  C.  L.  Pitner  two  gins  of  that  company  about 
August  1,  1892,  for  five  hundred  and  ninety-five  dollars,  and 
on  which  sale  his  commission  would  have  been  two  hundred 
and  thirty-eight  dollars.  There  was  a  delay  in  delivering 
the  gins  "owing  to  press  of  orders."  This  fact  was  conveyed 
to  Watson  by  telegraph.  Pitner,  becoming  impatient  about 
the  gins,  as  the  season  was  upon  him,  went  to  the  telegraph 
ofiice  and  there  picked  up  the  telegram  about  the  delay,  which 
was  lying  on  the  table,  and  read  it.  He  at  once  went  to 
Athens  and  bought  two  gins  from  other  parties.  Watson,  in 
the  mean  time,  was  looking  for  Pitner  and  went  to  Athens  to 
see  him.  Watson's  object  was  to  prevail  upon  Pitner  to  allow 
him  to  put  in  a  new  gin  which  he  had  on  hand,  and  which 
Pitner  could  use  until  the  gins  which  Watson  had  sold  him 
came.  Pitner  agreed  to  do  this  provided  he  could  counter- 
mand the  orders  with  the  parties  from  whom  he  had  pur- 
chased in  Athens.  But  this  he  was  unable  to  do.  Pitner 
testified  that  if  he  had  not  seen  the  telegram  he  would  not 
have  gone  to  Athens  to  buy  gins  from  other  parties.  Watson, 
therefore,  lost  his  commission  on  the  sale.  There  was  no 
time  fixed  for  the  delivery  of  the  gin  purchased  from  Watson. 

Dorsey,  Brewster  &  Howell,  and  G.  D.  Thomas,  for  the  plain- 
tiff in  error. 

W.  M.  Smith  and  Thomas  &  Strickland,  for  the  defendant 
In  error. 
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*®'  Simmons,  J,  Under  the  facts  in  this  case,  which  will 
be  found  set  out  in  the  official  report,  the  damages  were  too 
remote  and  uncertain  to  be  the  basis  of  a  recovery  for  delay 
in  delivering  the  telegram  and  for  exposure  of  its  contents  to 
the  plaintiff's  customer  before  delivery.  The  damages  did 
not  result  from  any  loss  dependent  on  the  state  of  his  con- 
tract with  the  customer,  as  the  contract  actually  existed  at 
the  time  of  the  default  by  the  telegraph  company.  Pitner, 
the  customer,  was  to  take  from  Watson  two  gins  of  the  Brown 
Cotton  Gin  Company  of  New  London,  Connecticut.  Pitner 
had  waited  for  some  time  for  the  gins  to  be  delivered  to  him, 
but  had  been  disappointed.  When  the  telegram  was  dis- 
closed *®®  to  him  he  went  to  Athens  and  purchased  another 
gin  from  a  different  person.  This  action  is  based  on  the 
theory  that  if  the  telegram  had  not  been  shown  Pitner,  Wat- 
son would  have  made  a  different  arrangement  with  him;  that 
he  would  have  induced  Pitner  to  consent  to  use  another  gin 
until  the  gins  he  was  expecting  to  receive  should  arrive,  and 
thus  get  his  commission  on  the  sale  of  those  gins.  In  order 
to  do  this  it  would  have  been  necessary  to  obtain  the  consent 
of  Pitner,  and  Pitner  might  or  might  not  have  made  the  new 
arrangement  with  Watson.  It  is  true  Pitner  says  now  that 
he  would  have  made  it,  but  we  cannot  tell  whether  he  would 
have  done  so  or  not;  he  might  have  been  in  a  different  state 
of  mind  then  from  the  state  of  mind  he  was  in  at  the  trial  of 
the  case.  He  might  have  consented  to  it  or  might  not  have 
done  so.  On  the  whole,  we  think  the  damages  are  too  remote 
and  uncertain  to  be  the  basis  of  a  recovery. 

Judgment  reversed.  

Telegraph  Companies  —  Disclosure  op  Messaoe — Remote  Damaqes. 
A  telegraph  company  must  not  use  or  disclose  the  contents  of  messages:  See 
monographic  note  to  Birney  v.  New  York  etc.  Tel.  Co.,  81  Am.  Dec.  617; 
and  the  statute  sometimes  makes  a  telegraph  company  liable  for  special 
damages  occasioned  by  the  disclosure  of  the  contents  of  any  private  dispatch 
to  any  person  other  than  to  him  to  whom  it  is  addressed  or  his  agent;  but 
if  the  damage  claimed  is  a  loss  of  that  which  might  have  been  obtained, 
depending  on  the  contingency  of  some  expected  action  of  a  third  party  in 
the  event  of  the  contract  being  carried  out,  it  is  too  remote  to  be  regarded 
as  within  the  contemplation  of  the  party  breaking  the  contract:  See  mono> 
graphic  aota  to  Wettern  Union  TeL  Co.  v.  BlancJiard,  45  Am.  Rep.  496,  497. 
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{xEORQiA  Southern  &  Florida  Railroad  Compa- 
ny V,  Mercantile  Trust  &  Deposit  Company 
OP  Baltimore,  Trustee.  MoTighe  v.  Maoon 
Construction  Company. 

[  94  Georgia,  306.] 

■Corporation  db  Facto,  What  is,  and  Powers  of. — A  corporation, 
though  organized  and  acting  under  an  unconstitutional  charter,  is 
still  a  de  facto  corporation,  and,  as  such,  is  capable  of  making  con- 
tracts, acquiring  and  owniug  property,  and  of  becoming  bound  to  its 
creditors  by  all  acts  whicli  would  have  been  binding  upon  it  had  it 
been  incorporated  unrler  tlie  general  state  laws  authorizing  the  forma- 
tion of  corporations  with  such  powers. 

Corporation  de  Facto,  Validitx  of  Acts  of. — Bonds,  Deeds,  and 
MoRTQAOES  executed  by  a  de  facto  corporation,  thougli  organized  and 
acting  under  an  unconstitutional  charter,  are  valid,  not  only  as  against 
the  corporation  itself,  but  also  as  against  any  one  making  a  claim  upon 
its  assets,  whether  as  a  creditor  directly  of  the  corporation,  or  as  a 
creditor  of  its  creditors  or  stockholders,  if  the  general  state  law  author* 
izes  the  formation  of  corporations  having  the  same  rights,  duties,  and 
liabilities  as  those  specified  in  such  charter. 

Usury  —  What  is  not  —  Illustration, — A  loan  of  eight  hundred  and 
fifty  dollars  for  the  term  of  forty  years  is  not  rendered  usurious  by 
the  lender  taking  a  bond  for  one  thousand  dollars,  bearing  seven  per 
cent  interest  per  annum,  payable  semi-annually — although  it  bears 
interest  from  a  date  previous  to  its  delivery,  and  provides  that,  after 
ninety  days'  default  upon  any  installment  of  interest,  the  whole  of  the 
principal  shall  become  due  —  if  the  gross  amount  of  interest  for  the  full 
term  would  not  be  equ;il  to  eiglit  per  cent  per  annum,  if  a  fair  and  legal 
adjustment  of  the  interest  can  be  made  in  case  the  bond  becomes  due 
before  the  end  of  the  term  because  of  a  default  in  the  payment  of 
interest,  and  if  no  device  or  contrivance  to  cover  up  usury  appears. 

Corporations  de  Facto — Power  to  Mortgage  Aftkr-acqoired  Prop- 
eri'Y. — If  there  cannot  lawfully  be  a  corporation  de  jure,  there  cannot 
be  one  de  facto;  but,  if  the  general  state  law  authorizes  the  incorpo- 
ration of  a  railroad,  with  power  to  bind,  by  mortgage  or  trust  deed 
executed  to  secure  bonds  issued  by  it  to  provide  funds  for  constructing 
its  railroad,  future-acquired  property  as  well  as  property  owned  by  it 
at  the  time  of  the  execution  of  the  instrument,  a  corporation  de  facto 
may  do  the  same. 

There  may  be  a  de  Facto  Corporation  if  there  is  a  law  under  which 
a  corporation  of  the  particular  kind  might  be  formed.  A  corporation 
not  assuming  to  act  without  pretense  of  legal  authority,  but  to  organ- 
ize according  to  some  law,  is  a  de  facto  corporation,  especially  where 
it  does  practically  what  the  general  state  law  requires,  though  not 
actually  following  it,  or  professing  to  do  so. 

Railroad  Companies — Jurisdiction  to  Foreclose  Mortgage  of  Line 
IN  Two  States,  and  to  Sell  rra  PROPKRry. — If  a  railroad,  forming 
a  continuous  line,  and  located  partly  in  this  state  and  partly  in  aa  ad- 
joining state,  ii  mortgaged  by  a  corporation,  whether  de  facto  or  da 
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jure,  of  which  the  courts  of  this  state  have  jurisdiction,  the  mortgage 
consisting  of  a  trust  deed  made  to  secure  bonds  issued  by  the  corpora- 
tion, a  court  of  this  state  having  jurisdiction  over  the  corporation  may, 
in  the  exercise  of  its  equitable  powers,  make  a  decree  foreclosing  the 
mortgage,  and  enforce  it  by  directing  a  sale  of  the  entire  railroad  and 
the  assets  of  the  company  in  both  states,  and  the  execution  of  a  proper 
conveyance  to  the  purchaser  by  the  receiver,  the  trustee,  and  the  mort- 
gagor. 
Railroad  Companies — Consolidation  and  Mortgage  of  Line  in  Two 
States — Jurisdiction  in  Foreclosure  Prockedings — Evidence. — If 
a  railroad  company  incorporated  under  the  laws  of  another  state  is 
consolidated  with  a  railroad  company  of  this  state,  whether  a  corpo- 
ration de  facto  or  de  jure,  and  this  consolidated  company  executes  a 
mortgage  upon  its  corporate  property  situated  in  both  states,  and  is 
really  the  party  before  the  court  as  the  mortgagor  in  foreclosure  pro- 
ceedings, the  jurisdiction  of  the  court  over  the  consolidated  company 
is  the  same  as  it  would  be  over  a  corporation  of  this  state,  and  the 
truth  of  the  case  as  to  the  real  mortgagor  is  admissible  in  evidence. 

Equitable  petition.  The  commencement  of  this  liti- 
gation was  a  petition  in  the  nature  of  a  creditor's  bill  filed, 
by  McTighe  &  Co.  against  Georgia  Southern  &  Florida 
Railroad  Company,  the  Macon  Construction  Company,  and 
others.  A  receiver  of  the  defendant  companies  was  ap- 
pointed, and  numerous  interventions  were  filed,  among  them 
that  of  the  Mercantile  Trust  &  Deposit  Company  of  Balti- 
more, trustee  for  the  bondholders  of  the  said  railroad  com- 
pany, asking  for  the  foreclosure  of  the  mortgages  given  to 
secure  the  bonds.  This  intervention  was,  by  agreement, 
segregated  from  the  main  case  and  from  the  other  inter- 
ventions, and  tried  separately.  The  railroad  and  construc- 
tion companies  filed  several  pleas,  which  were  stricken  on 
demurrer  of  the  intervenor.  An  amendment  was  filed  by 
McTighe  &  Co.  to  their  petition,  attacking  the  charter  of  the 
railroad  company  upon  the  ground  that  it  was  a  special  en. 
actment  subsequent  to  the  passage  of  the  general  act  for  the 
incorporation  of  railroads,  and  was  void,  and  that  the  bonds 
and  mortgages  to  secure  them,  made  by  the  railroad  com- 
pany, and  held  by  the  trust  and  deposit  company,  were  also 
void.  The  construction  company  was  alleged  to  be  the  real 
owner  of  the  railroad  and  its  property.  It  was  also  alleged 
that  McTighe  &  Co.  had  never  dealt  with  the  railroad  com- 
pany, but  that  all  their  dealing  had  been  with  the  construc- 
tion company  as  owner  of  the  road,  etc.  This  amendment 
was  disallowed.  The  pleas  of  the  construction  compnny 
were  similar  to  those  of  the  railroad  company,  except  that 
the  former  was  alleged  to  be  the  owner  of  all  the  stock  and 
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property  of  the  latter.  These  pleas  were  substantially  as 
follows:  1.  It  appeared  that  the  general  assembly  had  passed 
a  law  having  uniform  operation  throughout  the  state,  provid- 
ing for  the  incorporation  of  any  and  all  railroad  companies; 
and,  the  pretended  charter  of  the  railroad  company  having 
been  granted  by  special  law  subsequent  to  the  passage  of  the 
general  law,  it  was  contended  that  all  the  acts  of  the  railroad 
company  under  such  special  law,  including  the  borrowing  of 
money  and  the  execution  of  the  bonds  held  by  the  inter- 
venor  as  trustee,  or  by  the  persons  represented  by  it,  and  the 
mortgages  to  be  foreclosed,  were  void,  as  done  without  au- 
thority of  law,  and  not  binding  upon  it.  2.  Certain  prop- 
erty of  the  railroad  company  had  been  acquired  by  it  after 
the  execution  of  the  mortgage  sought  to  be  foreclosed,  and  it 
was  contended  tiiat  such  property  was  free  from  the  lien 
of  the  mortgage,  and  not  covered  thereby.  3.  It  was  con- 
tended that  the  bonds  and  mortgages  were  infected  with 
usury.  The  bonds  issued  by  the  railroad  company,  and 
held  by  the  intervener,  or  by  persons  represented  by  it,  con- 
sisted of  360  bonds  for  $1,000  principal  each,  dated  and 
executed  July  1,  1887,  and  3,060  bonds  for  $1,000  principal 
each,  dated  and  executed  July  24,  1888,  making  an  aggre- 
gate principal  of  $3,420,000,  payable  in  forty  years,  bearing 
interest  from  date  at  the  rate  of  seven  per  cent  per  annum, 
payable  on  January  1st  and  July  1st  of  each  year,  and 
providing  that  after  90  days  default  upon  any  installment  of 
interest  the  whole  of  the  principal  should  become  due.  As 
a  matter  of  fact  only  $2,907,000  was  loaned  on  the  bonds, 
but  interest  was  charged  and  received  on  the  entire  $3,420,000, 
at  the  rate  of  seven  per  cent  per  annum;  it  being  stipulated 
in  each  of  the  bonds  that  said  interest  should  be  reserved  and 
paid  on  the  face  or  par  value  thereof,  instead  of  the  amount 
actually  received  for  each  bond.  The  mortgages  sought  to  be 
foreclosed,  though  in  fact  deeds  attempting  to  convey  into 
the  intervener  as  trustee  the  absolute  title  to  the  property 
therein  described,  were  given  to  secure  the  amount  of  such 
bonds  and  interest.  It  was  therefore  claimed  that  $513,000 
of  the  $3,420,000,  together  with  the  interest  on  $513,000  from 
the  date  of  the  bonds,  which  interest  was  also  included  in  the 
bonds  and  mortgages,  was  usury;  that  plaintiff's  demand 
eiiould  be  reduced  by  the  sum  of  $513,000,  together  with  in- 
terest thereon,  and  all  interest  paid  on  the  $513,000  in  the 
past,  amounting  to  $189,550;  and  that,  as  the  bonds  were 
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asurious,  the  deeds  or  instruments  given  to  secure  the  pay- 
ment were  absolutely  void.  It  was  also  claimed  that  inter- 
»st  was  required  before  the  delivery  of  the  bonds.  The  360 
bonds  were  delivered  January  19,  1888,  and  on  that  day 
$306,000  was  obtained  on  them;  but  interest  was  charged 
and  received  from  January  1,  1888.  The  interest  coupons 
which  matured  on  July  1, 1888,  represented  the  interest  on  the 
bonds  from  January  1,  1888,  to  July  1,  1888,  and  included  the 
interest  for  the  nineteen  days  from  January  1  to  January  19, 
1888.  These  coupons  were  paid  by  the  defendant  in  full,  and 
no  deduction  was  made  for  the  nineteen  days,  nor  was  credit 
for  the  nineteen  days'  interest  allowed  or  contemplated  at  the 
time  of  the  loan  on  January  19,  1888.  The  defendant  having 
contracted  to  pay  interest  from  January  1,  1888,  and  having 
had  the  use  of  the  money  only  from  January  19,  1888,  it  is 
contended  that  the  interest  for  the  nineteen  days  was  improp- 
erly required  of  it,  as  well  as  the  $54,000  taken  and  reserved 
as  discount  in  advance,  both  of  said  sums  being  interest 
charged  and  paid  for  the  first  year  of  each  loan,  and  being 
usury.  The  amount  of  this  interest  so  overcharged  was 
$1,320.  A  similar  claim  was  made  respecting  the  3,060 
bonds.  The  amount  of  interest  or  discount  in  advance 
claimed  to  have  been  taken  as  to  these  bonds  was  $459,000, 
and  the  amount  of  interest  overcharged  for  the  time  between 
the  date  of  issue  and  the  date  of  delivery  was  $19,380.  4.  The 
material  portions  of  the  mortgages  or  deeds  of  trust  in  ques- 
tion, dated  January  3  and  July  24,  1888,  and  introduced  in 
evidence,  were  recitals  that  the  Georgia  Southern  &  Florida 
Railroad  Company,  a  corporation  under  the  laws  of  Georgia, 
was  by  state  authority  authorized  to  consolidate  with  any 
railroad  in  Florida;  that  the  Macon  &  Florida  Air-Line  Com- 
pany, a  railway  corporation  under  the  laws  of  Florida,  had 
like  authority  to  consolidate  with  any  railroad  company 
either  in  or  out  of  Florida;  and  that  the  two  said  companies 
effected  a  consolidation  under  the  name  of  the  Georgia 
Southern  &  Florida  Railway  Company,  and  executed  the 
mortgage  or  deed  of  trust  in  favor  of  the  trustee.  There  were 
further  recitals  as  to  the  resolutions  of  the  board  of  directors, 
thereafter  adopted  and  confirmed  by  the  stockholders,  au- 
thorizing the  issue  of  coupon  bonds  of  $1000  each,  secured  by 
the  mortgage  or  deed  of  trust  covering  the  railroad  from 
Macon  to  Palatka,  Florida,  with  all  its  properties  enumerated, 
eio.     One  provision  among  others  was,  that,  in  default  of  the 


Aug.  1894.]    Georgia  S.  &  F.  R.  R.  Co.  v.  M.  T.  &  D.  Co.    157 

payment  of  interest  upon  any  of  the  bonds  for  a  certain 
period,  the  whole  principal  sum  secured  by  the  deed  should 
become  due  and  payable,  with  the  right  in  the  trustee  to  sell 
the  property  under  certain  regulations,  or  to  apply  to  any 
court  of  competent  jurisdiction  to  foreclose  the  mortgage,  etc. 
The  intervener  proved  that  the  Macon  and  Florida  Air-line 
was  incorporated  under  the  laws  of  Florida,  and  tliat  this 
company  was  consolidated  with  the  other,  as  one  railroad 
company,  operating  a  railroad  from  Macon,  Georgia,  to  Palat- 
ka,  Florida.  Objections  were  made  that  such  evidence  was 
irrelevant  and  illegal,  because  the  court  had  no  jurisdiction 
over  the  railroad  and  other  property  in  Florida,  or  authority 
to  make  any  judgment  concerning  the  same,  but  they  were 
overruled,  and  the  same  ground  of  error  was  assigned  upon 
the  charge  of  the  court,  and  upon  the  decree  entered  on  the 
verdict  finding  that  the  mortgages  or  deeds  of  trust  should 
be  foreclosed  on  the  property  in  both  states,  and  making 
directions  for  its  sale. 

Anderson  &  Anderson^  for  the  railroad  and  construction 
companies. 

Hardeman,  Davis  &  Turner,  for  McTighe  &  Co. 

Hoke  Smith,  Washington  Dessau,  Steed  &  Wimberly,  Bacon 
&  Miller,  S.  A.  Reid,  Gustin,  Guerry  &  Hall,  Hill,  Harris  & 
Birch,  and  C.  L.  Bartlett,  for  the  trustee  and  other  parties. 

•*•  Lumpkin,  J.  The  controlling  questions  presented  in 
these  cases  are  indicated  in  the  headnotes.  How  tliese  ques- 
tions arose  will  appear  from  an  examination  of  the  reporter's 
statement. 

We  have  not  decided,  and  will  not  discuss,  whether  or  not 
a  special  charter  granted  by  the  general  assembly  to  a  rail- 
road company  after  the  passage  of  the  general  law  for  the 
incorporation  of  railroad  companies  is  unconstitutional,  and 
therefore  void.  Among  many  good  reasons  which  might  be 
stated  for  pursuing  this  course,  and  which  would  doubtless 
be  accepted  as  satisfactory,  we  deem  it  suflicient  to  say  it  is 
not  now  necessary  to  pass  upon  this  question,  it  not  being 
essential  to  a  proper  disposition  of  the  present  cases.  We 
wish  it  distinctly  understood,  however,  that  we  do  not  intend 
in  anything  which  follows  to  intimate  any  opinion  whatever 
upon  this  question,  and  if  any  expression  we  may  use  should 
seem  to  do  so,  it  must  not  be  so  construed. 
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1.  If  such  a  charter  is  unconstitutional,  is  not  a  company 
organized  under  it  at  least  a  de  facto  corporation,  and,  as 
6uch,  capable  of  making  contracts,  acquiring  and  owning 
property,  and  of  becoming  bound  to  its  creditors  by  all  acts 
which  would  have  been  binding  upon  it  had  it  been  duly  in- 
corporated under  the  general  law?  We  entertain  no  doubt 
at  all,  and  will  presently  endeavor  to  show,  that  this  question 
should  be  answered  in  the  '**  affirmative;  and,  if  so,  it  will 
follow  that  bonds,  deeds  and  mortgages  executed  by  the  de 
facto  corporation  are  valid,  not  only  as  against  the  corpora- 
tion itself,  but  also  as  against  any  one  making  a  claim  upon 
its  assets,  whether  as  a  creditor  directly  of  the  corporation 
or  as  a  creditor  of  its  creditors  or  stockholders.  It  is  too  well 
settled,  both  upon  principle  and  authority,  to  require  argu- 
ment, that  neither  a  de  facto  corporation,  nor  those  that 
recognize  and  deal  directly  with  it  as  a  corporation,  will  be 
heard  to  deny  its  rightful  corporate  existence;  and  there  is 
no  good  reason  for  applying  a  different  rule  to  one  claiming 
assets  of  a  de  facto  corporation  acquired  solely  in  the  exercise 
of  corporate  functions,  but  for  the  assumption  of  which  there 
would  have  been  no  company  of  any  kind,  and,  of  course,  no 
assets.  Nor  is  it  at  all  material  whether  the  claim  be  made 
directly  or  indirectly.  Whatever  may  be  the  manner  in 
which  it  is  presented,  if  the  assets  sought  to  be  reached  were 
in  fact  assets  of  a  de  facto  corporation,  the  very  act  of  making 
the  claim  puts  the  claimant  in  the  same  legal  attitude  as  a 
direct  creditor  of  the  corporation;  for  such  claimant  has  no 
greater  right  in  the  premises  than  his  debtor,  of  whose  rights 
he  seeks  to  get  the  benefit,  and  consequently  can  no  more  dis- 
pute the  existence  of  the  corporation  than  could  the  latter. 
So  far,  therefore,  as  the  parties  to  this  record  are  concerned, 
we  have  only  to  show  that  railroad  companies  operating  in 
Georgia  under  special  legistative  charters  granted  after  the 
passage  of  the  general  law  referred  to,  are  at  least  corpora- 
tions de  facto. 

The  fact  that  this  very  law  was  in  force  at  the  time  the 
railroad  companies  involved  in  the  present  litigation  obtained 
their  special  charters,  makes  it  absolutely  certain  that,  even 
if  these  charters  are  mere  nullities,  lawful  and  valid  charters 
might  have  been  obtained  for  just  such  companies.  In  otlier 
words,  there  was  beyond  doubt  legal  authority  in  this  state 
for  incorporating  railroad  '**  companies  with  substantially 
the  same  rights,  powers,  duties  and  liabilities  as  those  speci* 
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fied  in  the  speciiil  charters.  This  is  a  most  important  fact, 
for  where  there  cannot  lawfully  be  a  corporation  de  jure  there 
cannot  be  one  de  facto.  This  was  distinctly  ruled  in  Evenson 
V.  Ellingson,  67  Wis.  634.  "  If  an  organization  is  completed 
when  there  is  no  law,  or  an  unconstitutional  law,  authorizing 
such  organization  as  a  corporation,  "  one  who  contracted  with 
the  organization  is  not  estopped  from  denying  its  corporate 
existence:  Heaston  v.  Cincinnati,  etc.  R.  R.  Co.,  16  Ind.  276; 
79  Am.  Dec.  430.  See,  also,  Snyder  v.  Studehaker,  19  Ind. 
462;  81  Am.  Dec.  415,  and  cases  there  cited.  In  St  Louis  etc. 
Assn.  V.  Hennessy,  11  Mo.  App.  555,  it  was  held,  that  one  who 
had  subscribed  for  stock  in  a  supposed  corporation  prohibited 
by  the  state  constitution  was  not  estopped  from  denying  its 
lawful  existence.  "  Corporations  cannot  exist  except  by  force 
of  express  law.  A  society  that  cannot  be  incorporated  be- 
cause organized  to  resist  the  enforcement  of  laws,  cannot  sue 
in  its  society  name  for  the  collection  of  a  debt."  Detroit 
Schuetzen  Bund  v.  Detroit  Agitations  Verein,  44  Mich.  313;  38 
Am.  Rep.  270.  *'  A  corporation  organized  under  a  void  law 
cannot  enforce  a  mortgage  made  to  it;  but  if  not  organized  for 
an  unlawful  purpose,  a  receiver  for  it  can  demand  in  equity 
an  accounting  for  the  debt  purporting  to  be  secured  thereby": 
Burton  v.  Schildhach,  45  Mich.  504.  "  A  corporation  de  facto 
cannot  exist  in  the  absence  of  a  law  authorizing  its  organiza- 
tion; and,  in  such  a  case,  the  carrying  on  of  the  business  in 
the  corporate  name  is  no  evidence  of  user  which  can  be  con- 
sidered in  aid  of  corporate  existence":  Eaton  v.  Walker,  76 
Mich.  579.  In  this  connection  see,  also,  Scovillv.  Thayer,  105 
U.  S.  143,  and  Norton  v.  Shelby  County,  118  U.  S.  425.  One  of 
the  headnotes  in  the  latter  case  is  as  follows:  "An  unconsti- 
tutional act  is  not  a  law;  it  confers  no  rights;  it  imposes  no 
duties;  •**  it  aflfordsno  protection;  it  creates  no  office;  it  is, 
in  legal  contemplation,  as  inoperative  as  though  it  had  never 
been  passed";  and.  accordingly,  it  was  held  that  the  acts  of 
a  person  assuming  to  perform  the  duties  of  an  office  which 
was  created  by  an  unconstitutional  law,  and  therefore  hav- 
ing no  de  jure  existence,  were  utterly  void. 

We  may  assume,  without  further  citation  of  authorities, 
and  without  attempting  any  argument  on  the  subject,  that 
where  the  existence  of  a  corporation  of  a  given  kind  is  posi- 
tively forbidden  by  law,  or  where  there  is  no  valid,  constitu- 
tional law  authorizing  the  creation  of  such  a  corporation,  it 
cannot  exist  even  as  a  corporation  de  facto.     The  rule  thus 
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stated  does  not,  by  any  means,  however,  negative  the  sound- 
ness of  the  proposition  that  an  organization  assuming  to  be  a 
corporation  de  jure,  but  for  sufficient  reasons  not  so  in  fact,  may 
be  a  corporation  de  facto  when  it  is  of  such  a  character  that  it 
could,  under  existing  laws,  have  full  and  complete  corporate 
being  and  powers.  The  doctrine  is  thus  broadly  stated  in  Sni' 
der's  Sons  Co.  v.  Troy,  91  Ala.  224,  24  Am.  St.  Rep.  887:  "A  cor- 
poration de  facto  exists  when,  from  irregularity  or  defect  in 
the  organization  or  constitution,  or  from  some  omission  to  com- 
ply with  conditions  precedent,  a  corporation  de  jure  is  not 
created,  but  there  has  been  a  colorable  compliance  with  the 
requirements  of  some  law  under  which  an  association  might 
lawfully  be  incorporated  for  the  purpose  and  with  the  powers 
assumed,  and  a  user  of  the  riglits  claimed  to  be  conferred  by 
the  law;  that  is,  when  there  is  an  organization  with  color  of 
law,  and  the  exercise  of  corporate  franchises  and  functions." 
In  Stout  V.  Zulick,  48  N.  J.  L.  601,  it  is  said:  "Where  it  is 
shown  that  there  is  a  charter  or  a  law  under  which  a  cor- 
poration, with  the  powers  assumed,  might  lawfully  be  in- 
corporated, and  there  is  a  colorable  compliance  with  the 
requirements  of  the  charter  or  law,  and  a  user  of  the  rights 
'*'  claimed  under  the  charter  or  law,  the  existence  of  a  cor- 
poration de  facto  is  established.  The  supreme  court  of  Illinois, 
in  McCarthy  v.  Lavasche,  89  III.  270,  31  Am.  Rep.  83,  held, 
in  substance,  that  even  where  a  corporation  has  been  formed 
under  a  charter  which  is  unconstitutional  and  void,  the 
stockholders  would  be  estopped  from  urging  this  fact  in  order 
to  defeat  the  collection  of  a  bona  fide  debt  against  the  corpo- 
ration which  a  creditor  is  seeking  to  enforce  under  a  provision 
of  the  charter  making  the  stockholders  liable  individually. 
And  see  Hudson  v.  Green  Hill  Seminary  Corp.,  113  111.  618, 
as  to  what  will  constitute  proof  of  the  existence  of  a  de  facto 
corporation.  "A  de  facto  corporation,  that  by  regularity  of 
proceeding  might  be  one  de  jure,  can  sue  and  be  sued;  and  a 
party  who  contracts  with  such  corporation,  while  it  is  acting 
under  its  de  facto  organization,  is  estopped,  in  a  suit  on  such 
contract,  from  denying  such  organization  at  the  date  of  the 
contract":  Heaston  v.  Cincinnati  etc.  R.  R.  Co.,  16  Ind.  276; 
79  Am.  Dec.  430.  The  case  of  East  Norway  Lake  etc.  Church 
V.  FroisliCy  37  Minn.  447,  is  strongly  in  support  of  the  propo- 
sition that  there  maybe  a  de  facto  corporation  where  there  is 
a  law  under  which  a  corporation  of  the  particular  kind  might 
be  formed;  and  the  decision  seems  to  have  been  made  irre- 
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Bpective  of  the  question  whether,  in  organizing  the  corporation, 
there  was  an  attempt  to  comply  with  the  requisite  legal  forma 
or  not.  This  case  also  holds  that  no  private  person  will  be 
allowed  to  attack  collaterally  the  regularity  of  the  organiza- 
tion of  such  corporation.  "  A  party  is  estopped  to  deny  the 
existence  of  a  corporation  at  the  time  he  contracted  with  it 
as  such,  if  the  corporation  could  constitutionally  exist": 
Brookville  etc.  Turnpike  Co.  v;  McCarty,  8  Ind.  392;  65  Am. 
Dec.  768.  In  Missouri  it  had  been  held  that  even  where  a 
corporation  is  organized  under  a  special  charter,  void  because 
of  a  constitutional  provision  for  incorporation  by  general  law, 
a  private  party  cannot  '*®  question  its  rightful  existence 
when  it  is  recognized  by  the  state,  the  latter  alone  being 
allowed  to  raise  the  question:  St.  Louis  v.  Shields,  62  Mo. 
247.  We  find  the  following  in  Central  etc.  Assn.  v.  Alabama 
Gold  Life  Ins.  Co.,  70  Ala.  120:  "When  an  association  of 
persons  is  found  in  the  exercise  and  user  of  corporate  fran- 
chises, under  color  of  legal  organization,  their  existence  as  a 
corporation  cannot  be  inquired  into  collaterally;  if  the  state 
acquiesces  in  the  usurpation  individuals  cannot  complain." 
The  general  rule  that  private  persons  will  not  be  allowed  to 
attack  collaterally  the  validity  of  a  de  facto  corporation  is 
supported  by  many  authorities,  among  which  may  be  men- 
tioned: Stout  V.  Zulick,  48  N.  J.  L.  601,  and  cases  there  cited 
in  note;  Duggan  v.  Colorado  etc.  Co.,  11  Col.  113,  and  cases 
cited;  Tar  River  Nav.  Co.  v.  Neal,  3  Hawks,  620;  Hasselman 
V.  United  States  Mortgage  Co.j  97  Ind.  365,  and  authorities 
cited. 

In  addition  to  the  numerous  cases  above  noticed,  we  have 
examined  a  very  large  number  of  others  decided  in  states 
other  than  our  own,  many  of  which  are  more  or  less  pertinent 
to  the  question  in  hand.  In  some  there  are  expressions  and 
rulings  not  entirely  in  harmony  with  the  conclusion  we  have 
reached,  but  we  think  we  have  settled  upon  and  announced 
the  true  law.  Before  concluding  this  division  of  the  present 
opinion,  we  will  briefly  refer  to  a  few  of  our  own  cases  which 
support  the  doctrine  here  laid  down:  McDougald  v.  Bellamy^ 
18  Ga.  411,  recognizes  the  rule  that  a  corporation,  though 
unlawfully  organized,  is  so  far  a  valid  corporation  as  to 
make  it  liable  to  creditors  for  its  own  acts:  See,  also,  Georgia 
Joe  Co.  V.  Porter^  70  Ga.  637.  In  Planters*  etc.  Bank  v.  Pudgett^ 
69  Ga.  159,  it  was  held  that,  although  a  charter  granted  by 
the  superior  court  to  a  manufacturing  company  was  void,  one 
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who  dealt  with  the  company  as  a  corporation  '*•  could 
not  deny  its  corporate  existence.  Where  one  corporation 
has  dealt  with  another  company  as  a  corporation,  recognizing 
it  as  such,  the  first  corporation  is  estopped  from  denying  the 
existence  of  the  second:  Imboden  v.  Etowah  etc.  Min.  Co.^  70 
Ga.  86.  On  page  107  Chief  Justice  Jackson  says:  "This 
court,  as  indeed  all  civilized  courts,  has  ruled  that  such 
recognition  .of  a  being — even  of  an  artificial  being — will  stop 
the  mouth  of  any  other  being,  natural  or  artificial,  from  deny- 
ing, in  a  case  growing  out  of  such  recognition,  that  the  being 
thus  recognized  ever  had  being.  See,  in  this  connection,  Lester 
V.  Georgia  etc.  Ry.  Co.,  90  Ga.  802. 

Our  decision  is  not  based  upon  the  idea  that  the  organiza- 
tion of  these  railroad  companies  under  unconstitutional  char- 
ters would  make  them  de  facto  corporations,  but  upon  the 
idea  that,  the  purpose  for  which  they  were  organized  being 
lawful  and  proper  if  they  had  obtained  charters  under  the 
general  law  and  organized  under  them,  which  they  might 
have  done,  they  would,  in  substance,  have  done  what  they 
actually  did;  that  is,  they  would  have  observed  about  the 
same  forms  and  requirements  in  the  one  case  as  in  the  other. 
They  undoubtedly  attempted  to  organize  according  to  some 
law,  and  did  not  set  up  to  be  corporations  without  pretense 
of  legal  authority.  If  the  laws  under  which  they  proceeded 
were  not  good,  they  may,  in  our  judgment,  avail  themselves 
of  the  existence  of  the  general  law  on  our  statute  book,  and 
of  its  terms,  at  least  so  far  as  to  enable  them  to  be  regarded 
as  de  facto  corporations,  because  they  have  done  practically 
what  that  general  law  required,  though  not  actually  follow- 
ing it  nor  professing  to  do  so. 

2.  No  question  was  raised  as  to  the  power  of  either  of  the 
railroad  companies,  under  its  special  charter,  to  embrace  in 
a  mortgage  property  acquired  after  the  execution  of  the  mort- 
gage. The  right  to  mortgage  "future  '*•  acquired  prop- 
erty" was  denied  solely  on  the  ground  that  these  companies, 
being  without  legal  charters,  had  no  charter  power  for  so 
doing,  and  that  there  was  no  other  source  from  which  such 
right  could  be  lawfully  derived.  While  it  is  true  that  sec- 
tion 1954  of  the  code  in  effect  restricts  (except  as  to  stocks 
of  goods  or  other  things  in  bulk,  but  changing  in  specifics) 
the  property  which  a  mortgage  may  embrace  to  that  "in 
possession,  or  to  wliich  the  mortgagor  has  the  right  of  posses- 
sion," it  is  also  true  that  the  general  law  of  this  state  for 
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incorporating  railroad  companies  expressly  provides  that  a 
company  created  thereunder  may,  by  mortgage  or  trust  deed 
executed  to  secure  bonds  issued  to  provide  funds  for  con- 
structing its  railroad,  bind  property  acquired  after  the  execu- 
tion of  the  instrument.  If  we  have  succeeded  in  showing 
that  these  railroad  companies,  supposing  their  special  char- 
ters to  be  void,  are  de  facto  corporations  because  of  the  exist- 
ence of  the  general  law,  it  would  seem  that  they  could  make 
any  contracts  authorized  by  that  law,  and  become  bound  by 
such  contracts  to  those  with  whom  the  same  were  made.  A3 
a  practical  proposition,  it  is  well  known  that  most,  if  not  all, 
of  the  railroads  of  any  length  in  the  United  States  which 
have  been  built  for  years  past,  have  been  constructed  by 
issuing,  in  advance,  bonds  upon  their  entire  lines,  including 
the  unbuilt  portions  as  well  as  those  already  constructed,  with 
mortgages  to  secure  the  bonds  covering  the  whole.  If  a  de 
facto  railroad  company  is  a  corporation  for  any  purpose  at 
all,  it  ought,  on  general  principles,  to  have  the  power  to 
mortgage  "  future  acquired  property,"  and  this  seems  to  be 
the  doctrine  very  generally  recognized  by  the  courts.  Upon 
this  question  see:  Wright  v.  Bircher,  72  Mo.  179;  37  Am. 
Rep.  433;  City  of  Quincy  v.  Chicago  etc.  R.  R.  Co.,  94  111. 
537;  Wade  v.  Chicago  etc.  R.  R.  Co.,  149  U.  S.  327;  Williaim 
v.  Winsor,  12  R.  I.  9;  *"  Branch  v.  Atlantic  etc.  R.  R.  Co., 
3  Woods,  630;  Seymour  y.  Canandaigua  etc.  R.  R.  Co.,  25 
Barb.  284;  Holroyd  v.  Marshall,  10  H.  L.  Cas.  191.  And 
these  citations  might  be  indefinitely  multiplied. 

3.  The  third  headnote  expresses  the  views  we  entertain  of 
the  usury  question  presented.  A  calculation  will  show  that 
if  the  bonds  ran  to  full  maturity,  as  contemplated,  the  lender 
of  the  money  would  not  receive,  in  the  aggregate,  as  much  as 
8  per  cent  per  annum  for  the  use  of  the  money,  although  at 
the  beginning  he  put  out  on  each  bond  only  $850,  and  at  the 
end  received  $1,000.  The  $150  added  to  the  6  per  cent  in- 
terest annually  received  would  not  amount  to  as  much  as  8 
per  cent  per  annum  on  $850  for  the  full  term.  That  the 
bonds  by  their  terms  bore  interest  from  a  date  previous  to 
their  delivery  makes  no  difierence,  because,  notwithstanding 
this  fact,  the  gross  amount  of  interest  for  the  full  term  would 
not  have  been  equal  to  8  per  cent  per  annum.  So  the  origi- 
nal contract,  if  the  bonds  ran  forty  years,  was  not  usurious; 
and  it  does  not  appear  that  they  contained  any  stipulation 
which  would   prevent  a  fair  and   legal  adjusiment  of  the 
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interest  between  the  parties  in  case  the  bonds  became  due 
earlier  because  of  a  default  in  paying  interest.  Nor  does  it 
appear  that,  in  providing  for  the  maturity  of  the  bonds  in 
case  of  such  default,  there  was  any  device  or  contrivance  to 
cover  up  usury. 

The  above  is  applicable  if  the  railroad  company  issued  tho 
bonds  and  borrowed  money  directly  on  them.  If  that  com- 
pany delivered  the  bonds  to  the  construction  company  under 
a  contract  with  it,  the  latter,  of  course,  had  a  right  to  sell 
them  at  any  discount  it  pleased,  and  there  would  be  no  usury 
in  such  a  transaction. 

4.  Had  the  decree  foreclosing  the  mortgage  on  the  Georgia 
Southern  &  Florida  Railroad  Company  and  directing  a  sale 
of  all  its  property  in  both  states  been  made  by  a  court  of  the 
United  States  its  validity  could  ***  hardly  be  doubted. 
The  following  federal  cases  are  conclusive  upon  this  ques- 
tion, and  we  are  confident  there  are  others  to  the  same  effect: 
Randolph  v.  Wilmington  etc.  R.  R.  Co.,  11  Phila.  502;  Black- 
hum  V.  Selma  etc.  R.  R.  Co.,  2  Flipp.  525;  Wihner  v.  Atlanta 
etc.  Ry.  Co.,  2  Woods,  409,  447;  Mullery.  Dows,  94  U.  S.  444. 
The  opinion  of  Mr.  Justice  Strong,  in  the  case  last  cited,  is 
80  clear  and  pertinent,  we  feel  justified  in  making  copious 
extracts  from  it:  "If  such  a  foreclosure  and  sale  cannot  be 
made  of  a  railroad  which  crosses  a  state  line  and  is  within 
two  states,  when  the  entire  line  is  subject  to  one  mortgage,  it 
is  certainly  to  be  regretted,  and  to  hold  that  it  cannot  be 
would  be  disastrous,  not  only  to  the  companies  that  own  the 
road,  but  to  the  holders  of  bonds  secured  by  the  mortgage. 
Multitudes  of  bridges  span  navigable  streams  in  the  United 
States,  streams  that  are  boundaries  of  two  states.  These 
bridges  are  often  mortgaged.  Can  it  be  that  they  cannot  be 
sold  as  entireties  by  the  decree  of  a  court  wliich  has  jurisdic- 
tion of  the  mortgagors?  A  vast  number  of  railroads,  partly 
in  one  state  and  partly  in  an  adjoining  state,  forming  con- 
tinuous lines,  have  been  constructed  by  consolidated  com- 
panies, and  mortgaged  as  entireties.  It  would  be  safe  to  say 
that  more  than  one  hundred  millions  of  dollars  have  been 
invested  on  the  faith  of  such  mortgages.  In  many  cases, 
these  investments  are  sufficiently  insecure  at  the  best.  But 
if  the  railroad,  under  legal  process,  can  be  only  sold  in  frag- 
ments; if,  as  in  this  case,  where  the  mortgage  is  upon  the 
whole  line  and  includes  the  franchises  of  the  corporation 
which  made  the  mortgage,  the  decree  of  foreclosure  and  sale 
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can  reach  only  the  part  of  the  road  which  is  within  the  state, 
it  is  plain  that  the  property  must  be  comparatively  worthless 
at  the  sale.  A  part  of  a  railroad  may  be  of  little  value  when 
its  ownership  is  severed  from  the  ownership  of  another  part. 
And  the  '"  franchise  of  the  company  is  not  capable  of 
division."  The  learned  justice  further  says  that  it  is  "un- 
doubtedly a  recognized  doctrine  that  a  court  of  equity,  sitting 
in  a  state  and  having  jurisdiction  of  the  person,  may  decree 
a  conveyance  by  him  of  land  in  another  state,  and  may  en- 
force the  decree  by  process  against  the  defendant.  True,  it 
cannot  send  its  process  into  that  other  state,  nor  can  it  deliver 
possession  of  land  in  another  jurisdiction,  but  it  can  com- 
mand and  enforce  a  transfer  of  the  title.  And  there  seems  to 
be  no  reason  why  it  cannot,  in  a  proper  case,  effect  the  trans- 
fer by  the  agency  of  the  trustees,  when  they  are  complainants. 
In  McElrath  v.  Pittsburg  etc.  R.  R.  Co.,  55  Pa.  St.  189— a  bill  for 
foreclosure  of  a  mortgage — in  which  it  appeared  that  a  rail- 
road company,  whose  road  was  partly  in  Pennsylvania  and 
partly  in  West  Virginia,  had  mortgaged  all  their  rights  in  tho 
whole  road,  the  court  decreed  that  the  trustee  who  had  brought 
the  suit,  being  within  its  jurisdiction,  should  sell  and  convey 
all  the  mortgaged  property,  as  well  that  in  tlie  state  of  West 
Virginia  as  that  in  Pennsylvania.  This  case  is  directly  in 
point,  and  tends  to  justify  the  decree  made  in  the  present 
case.  The  mortgagors  here  were  within  the  jurisdiction  of 
the  court.  So  were  the  trustees  of  the  mortgage.  It  was  at 
the  instance  of  the  latter  the  master  was  ordered  to  make 
the  sale.  The  court  might  have  ordered  the  trustee  to  make 
it.  The  mortgagors  who  were  foreclosed  were  enjoined  against 
claiming  property  after  the  master's  sale,  and  directed  to 
make  a  deed  to  the  purchaser  in  further  assurance.  And 
the  court  can  direct  the  trustees  to  make  a  deed  to  the  pur- 
chaser in  confirmation  of  the  sale.  We  cannot,  therefore, 
declare  void  the  decree  which  was  made." 

The  remaining  question  is,  Can  a  state  court,  in  a  case  of 
the  kind  now  under  consideration,  with  all  the  parties  at 
interest  before  it  and  having  jurisdiction  of  the  '**  corpora- 
tion, decree  a  foreclosure  and  direct  a  sale  of  the  entire  rail- 
road and  the  assets  of  the  company  in  both  states?  We  think 
that,  taking  the  precautions  and  following  the  course  indi- 
cated in  the  headnote,  it  can.  The  leading  case  in  support 
of  this  proposition  is  that  of  McElrath  v.  Pittsburg  etc.  R.  R. 
Co.,  55  Pa.  St.  189,  mentioned  by  Mr.  Justice  Strong.     It  is, 
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for  our  purpose,  squarely  in  point;  and  the  fact  that  it  was 
cited  approvingly  in  a  case  decided  by  the  supreme  court  of 
the  United  States  makes  it  a  very  strong  authority.  It 
would  therefore  seem  immaterial  whether  the  jurisdiction 
in  question  is  exercised  by  a  state  or  a  federal  court.  We 
deem  it  unnecessary  to  say  more  on  this  subject,  except  to 
cite  the  following  authorities,  which,  to  a  greater  or  less  ex- 
tent, sustain  the  conclusion  we  have  reached:  Mead  v.  New 
York  etc.  R.  R.  Co.,  45  Conn.  199;  Hand  v.  Savannah  etc.  R.  R. 
Co.,  12  S.  C.  314;  Wood  v.  Goodt/jm,  49  Me.  260;  77  Am.  Dec. 
259;  3  Wood's  Railway  Law,  sec.  474;  Jones  on  Railroads, 
sees.  413,  414. 

If  the  foregoing  views  are  sound  it  follows,  of  course,  that 
in  admitting  the  evidence  referred  to  in  the  headnote,  no 
error  was  committed  by  our  gifted  brother  Gamble,  of  the 
circuit  bench,  who  handled  with  great  skill  these  important 
and  somewhat  complicated  cases. 

Judgment  affirmed.  

Corporation  bk  Facto,  What  is. — A  body  is  regarded  as  a  de  facto  cor- 
poration only  where  there  has  been  an  effort  to  conform  to  the  forms  of  law 
in  establishmg  a  corporation,  and  some  formal  defect  exists  merely  as  to 
the  mode  of  complying  with  the  law,  and  the  body  is  dealt  with  and  acts  as 
a  corporation:  Alkn  v.  Long,  80  Tex.  261;  26  Am.  St.  Rep.  735,  and  note. 
Where  there  is  no  corporation  de  jure  there  cannot  be  a  corporation  de  facto, 
unless  the  alleged  corporation  has  at  least  attempted  to  do  some  corporate 
act  or  to  exercise  some  corporate  power.  To  give  a  body  of  men  the  status 
of  a  de  facto  corporation  there  nmst  have  been  an  apparent  attempt  on  their 
part  to  perfect  a  corporate  organization  under  statutory  authority,  and  a 
user  of  corporate  powers  pursuant  to  such  attempted  organization.  If  these 
conditions  are  satisfied  it  is  not  necessary  that  there  should  be  a  full,  or  even 
a  substantial  compliance  with  the  provisions  of  the  law:  Martin  v.  Deetz, 
102  Oal.  55;  41  Am.  St.  Rep.  151,  and  note. 

Corporations— Railroad  Companies — Mortgages. — A  corporation  has 
power  to  mortgage  its  realty:  Gordon  v.  Preston,  1  Watts,  385;  26  Am. 
Dec.  75,  and  note.  If  part  of  a  railroad  is  in  one  state  and  part  of  it  in 
another,  and  it  sought  to  redeem  from  a  mortgage  embracing  the  whole  rail- 
road in  both  states,  the  plaintiff  must  redeem  the  whole  if  any:  Waod  v. 
Ooodwin,  49  Me.  260;  77  Am.  Dec.  259;  whether  there  are  two  distinct  cor- 
parations  or  one  only,  under  the  charters  granted  by  the  two  legislatures: 
See  the  case  last  cited. 

Railroad  Companies— Charters  Granted  by  two  States — Consoli- 
dation or  Corporation, — A  charter  granted  by  two  states  to  a  company 
to  construct  a  railroad  is  not  ouly  a  contract  with  the  company  but  a  com- 
pact between  the  states.  It  is  to  be  liberally  construed  with  reference  to  ita 
objects.  Like  a  treaty  it  is  the  law  of  the  contracting  states,  not  being 
subject  to  interpretation  by  the  local  usages  of  either.  The  same  construc- 
tion mast  be  made  in  both:  Cleveland  etc  Ji.  B.  Co.  v.  Speer,  56  Pa.  St.  325; 
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94  Am.  Dec.  81.  In  some  jurisdictions  the  consolidation  of  railroad  eom* 
panics  is  anthjorized  only  where  the  lines  consolidated  will  form  one  con- 
tinuous railroad:  State  v.  Alchinon  etc.  R.  R.  Co.,  24  Neb.  143;  8  Am.  St. 
Rep.  164.  But  when  the  legislature  authorizes  the  consolidation  of  two  or 
more  railway  companies,  the  consolidated  company  succeeds  to  the  prop- 
erty of  each  of  the  companies  held  by  it  before  the  consolidation:  Louisville 
etc.  Ry.  Co.  v.  Blytlie.  69  Miss.  939;  30  Am.  St.  Rep.  599,  and  note. 

Usury. — In  determining  whether  a  contract  is  usurious  the  intent  to  take 
or  reserve  more  than  lawful  interest  must  be  considered:  Falls  v.  United 
States  etc.  Bldg.  Co.,  97  Ala.  417;  38  Am.  St.  Rep.  194.  Usury  cannot  be 
imputed  to  the  reserving  and  receiving  in  advance  the  highest  lawful  rate 
of  interest:   VahlUrg  T.  Keaton,  51  Ark.  534;  14  Am.  St.  Rep.  73. 


Mathis  v.  Westkrn  Union  Telegraph  Company. 

[94  Georgia,  838.] 

Telegraph  Companies— Public  Policy — Object  op  Statutb  imposing 
Penalty. — A  statute  imposing  a  penalty  upon  telegraphic  companies 
for  default  in  the  transmission  or  delivery  of  messages  is  based  upon 
public  policy,  the  object  of  which  is  to  quicken  the  diligence  of  these 
companies  in  the  performance  of  their  duties  to  the  public. 

Tbleoraph  Companies— Damages — Penalty. — A  claim  against  a  telegraph 
company  for  damages,  and  a  claim  against  it  for  a  statutory  penalty, 
are  separate  und  distinct. 

Telegraph  Companies — Liability  op  for  Statutory  Penalty. — Notwith- 
standing a  stipulation  printed  upon  a  blank  on  which  a  telegraph  mes- 
sage is  sent,  that  "the  company  will  not  be  liable  for  damages  or 
statutory  penalties  in  any  case  where  the  claim  is  not  presented  in 
writing  within  sixty  days  after  the  message  is  filed  with  the  company 
for  transmission,"  the  company  is  liable  for  a  statutory  penalty  though 
the  claim  for  it  is  not  presented  within  snch  time. 

Telegraph  Companies— Use  of  Blanks — Penalty  Clause. — A  telegraph 
company  cannot  require  a  customer  to  use  a  blank  with  a  stipulation 
upon  it  exempting  the  company  from  liability  for  a  statutory  penalty, 
and  his  voluntary  use  of  it  is  not  binding  on  him.  Tlie  matter  is  not  a 
subject  of  contract  between  the  parties,  and  any  agreement  between 
them  tending  to  defeat  such  penalty  is  void. 

Action  for  a  statutory  penalty.  The  case  turned  upon  the 
question  as  to  whether  the  company  was  relieved  from  the 
penalty  by  reason  of  no  claim  having  been  presented  within 
the  time  prescribed  by  the  stipulation  on  the  blank  upon 
which  the  message  was  sent.  There  was  a  finding  in  favor 
of  the  company.  *  . 

W.  T.  Lane,  Hardeman,  Davis  <&  Turner^  and  James  Dodson 
&  Son,  for  the  plaintiflF. 

Qvstin,  Guerry  &  Hall^  for  the  defendant. 
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■'•  Lumpkin,  J.  Mathis  brought  an  action  against  the 
telegraph  company  for  the  statutory  penalty.  The  blank 
upon  which  his  message  was  written  had  printed  upon  it  the 
following  stipulation:  "The  company  will  not  be  liable  for 
damages  or  statutory  penalties  in  any  case  where  the  claim 
is  not  presented  in  writing  within  sixty  days  after  the  mes- 
sage is  filed  with  the  company  for  transmission."  The  only 
question  presented  for  our  determination  is,  Whether  or  not 
the  company  is  relieved  from  the  penalty  in  a  case  where  the 
claim  for  it  was  not  presented  within  the  time  prescribed  by 
this  stipulation?  The  court  below  adjudicated  in  favor  of 
the  telegraph  company  upon  this  question,  and  the  majority 
of  the  court  are  of  the  opinion  that  this  judgment  was  erro- 
neous. 

In  Hill  V.  Western  Union  Tel  Co.,  85  Ga.  425,  21  Am.  St. 
Rep.  166,  it  was  held  that  a  stipulation  on  a  blank  upon 
which  a  telegraphic  message  was  written,  to  the  eflfect  that  the 
company  would  not  be  liable  for  damages  in  any  case  where 
the  claim  was  not  presented  within  sixty  days  after  sending  the 
message,  was  a  reasonable  regulation,  and  therefore  obligatory 
upon  the  sender.  But  in  Western  Union  Tel.  Co.  v.  James,  90 
Ga.  254,  it  was  held  that  the  contractual  limitation  of  sixty 
days  for  presenting  a  claim  for  damages  against  a  telegraph 
company  did  not  apply  to  the  statutory  penalty.  To  the 
same  effect,  see  Western  Union  Tel.  Co.  v.  Cooledge,  86  Ga. 
104.  Thus  it  has  been  settled  that  a  claim  for  damages  and 
a  claim  for  the  penalty  are  separate  and  distinct  things.  In 
none  of  the  cases  above  mentioned,  however,  was  the  question 
presented  in  the  case  at  bar  made  or  passed  upon.  The 
identical  question  arose  and  was  decided  in  Western  Union 
Tel.  Co.  V.  Jones,  95  Ind.  228,  48  Am.  Rep.  713,  in  which  it 
was  held  by  the  supreme  court  of  Indiana  that  a  telegraph 
company  may  lawfully  contract  that  a  '*•  claim  for  a  stat- 
utory penalty  shall  be  made  within  a  reasonable  time,  and 
that  in  the  absence  of  special  circumstances  sixty  days  is 
not  unreasonable.  The  Missouri  court  of  appeals,  in  Mont- 
gomery V.  Wester7i  Union  Tel.  Co.,  50  Mo.  App.  591,  decided 
that  the  terms  "any  claim,"  in  a  telegraph  message  blank, 
included  a  statutory  penalty;  and  in  the  same  case  it  was 
held  that  a  stipulation  in  such  a  blank  that  the  company 
would  not  be  Irable  for  damages  unless  the  claim  therefor 
was  made  in  writing  and  presented  to  the  company  within 
sixty  days  after  receipt  of  the  message,  would  protect  the 
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company  from  liability  for  the  statutory  penalty,  where  no 
claim  had  been  presented  by  the  plaintiff  and  his  action  was 
instituted  more  than  sixty  days  after  delivery  of  the  message 
to  the  company. 

We  cannot  follow  these  courts  in  the  conclusions  above 
announced.  Our  statute  imposing  a  penalty  upon  telegraphic 
companies  for  default  in  the  transmission  or  delivery  of  mes- 
sages is  based  upon  public  policy,  the  object  of  which  is  to 
<iuicken  the  diligence  of  these  companies  in  the  performance 
of  their  duties  to  the  public.  This  policy  cannot  be  annulled 
or  defeated  by  mere  regulations  adopted  by  a  telegraph  com- 
pany, or  by  stipulations  printed  upon  its  blanks  in  pursuance 
of  such  regulations.  The  company  has  no  right  to  require  a 
customer  to  use  a  blank  with  a  stipulation  upon  it  as  to  pen- 
alty such  as  that  which  was  printed  on  the  blank  upon  which 
the  message  of  the  plaintiff  was  written.  The  mere  fact  that 
a  customer  voluntarily  uses  such  a  blank  without  objection 
is  of  no  consequence.  As  he  could  not  be  compelled  to  use 
it,  his  so  doing  is  really  without  consideration,  so  far  as  he  is 
concerned,  and  is  not  binding  upon  him.  Besides,  this  is  not 
a  matter  for  contractual  negotiations  between  the  parties.  In 
Western  Union  Tel.  Co.  v.  Taylor,  84  Ga.  408,  it  was  said  that 
"the  penalty  is  for  the  wrongful  violation  '*'  of  a  public  duty, 
and  neither  in  whole  nor  in  part  for  a  mere  breach  of  con- 
tract," and  this  conclusion  is  borne  out  by  the  reasoning  of 
Chief  Justice  Bleckley  on  pages  413,  414,  and  the  authorities 
there  cited.  We  have  not  the  slightest  idea  that  in  enacting 
the  statute  now  under  consideration  the  general  assembly 
ever  supposed  or  intended  that  a  telegraph  company  would 
be  able  to  protect  itself  against  the  payment  of  a  penalty  in 
the  manner  here  attempted.  On  the  contrary,  we  feel  certain 
that  to  allow  this  to  be  done  would  be  violative  of  the  legis- 
lative policy,  and  in  a  large  measure  would  defeat  the  pur- 
pose for  which  the  statute  was  passed. 

It  was  argued  that  our  statute  was  adopted  from  that  of 
Indiana  after  the  decision  in  Western  Union  Tel.  Co.  v.  Jones^ 
95  Ind.  228,  48  Am.  Rep.  713,  and,  consequently,  that  the  con- 
struction of  that  statute  by  the  supreme  court  of  that  state 
should  be  followed  by  this  court.  Our  statute  is  not  identi- 
cal with  that  of  Indiana;  and,  besides,  we  find  upon  exami- 
nation that  similar  statutes,  varying  more  or  less  in  terms, 
have  been  passed  in  a  number  of  the  states  of  this  union, 
from  several  of  which  it  might,  with  equal  propriety,  be  said 
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our  statute  was  taken.  But  granting,  for  the  sake  of  the 
argument,  that  ours  is  an  adoption  of  the  Indiana  statute, 
the  answer  to  the  above  contention  is,  that  the  Indiana  case 
in  no  sense  involved  a  construction  of  the  meaning  of  any 
words  or  phrases  used  in  their  statute.  The  court  was  sim- 
ply passing  upon  a  contract,  or  an  alleged  contract,  of  which 
the  statute  said  nothing,  and  which  was  urged  as  a  defense 
to  a  case  arising  under  the  statute.  The  court  was  not  under- 
taking to  interpret  the  statute  itself.  We  understand  the 
rule  invoked  to  be  applicable  where  one  state  adopts  legisla- 
tion existing  in  anotlier,  the  courts  of  which  have  construed 
and  interpreted  the  meaning  of  language  used  in  the  statute. 
An  illustration  which  occurs  to  us  at  the  moment  may  be 
found  in  the  case  of  Ocean  Steamship  Co.  v.  Way,  90  Ga.  747. 
'**  There  it  appeared  that  the  term  "  trinkets, "  as  used  in 
the  "English  Curriers  Act, "from  which  our  act  of  congress 
was  borrowed,  had  been  given  by  the  English  courts  a  certain 
meaning;  and  it  was  held  that,  in  adopting  the  English  stat- 
ute, congress  advisedly  used  the  word  "trinkets"  as  having 
the  meaning  which  the  English  courts  had  attached  to  it. 

On  the  whole,  we  do  not  feel  under  any  restraint  from  any 
source  to  do  otherwise  than  follow  our  own  conclusion  upon 
the  question  at  bar,  wliich  we  have  deliberately  reached  after 
a  most  anxious  and  careful  consideration. 

Judgment  reversed. 

Simmons,  J.,  dissenting.  That  a  corporation  transacting 
business  with  the  public  has  a  right  to  make  all  reasonable 
rules  and  regulations  for  the  government  of  its  business,  is 
too  well  settled  to  require  the  citation  of  authorities;  it  is  uni- 
versally held  by  all  courts.  On  this  principle,  courts  hold 
that  an  insurance  company  has  a  right  to  stipulate  with  the 
assured  that,  in  case  of  loss,  he  must  make  out  his  proof  of 
loss  and  submit  it  to  the  company  within  a  specified  time,  or 
his  right  of  action  to  recover  for  his  loss  is  barred.  On  the 
same  jirinciple,  courts  hold  that  a  telegraph  company  has  the 
right  to  contract  with  the  sender  of  a  message  that  he  must 
give  written  notice  of  his  claim  for  damages  arising  from  a 
breach  of  contract  within  a  specified  time,  or  his  right  to  re- 
cover will  be  barred.  Tliis  is  held,  too,  in  the  face  of  the  stat- 
ute which  gives  the  sender  a  much  longer  time  to  bring  his 
action  for  his  damages.  It  is  held  on  the  principle  that  the 
company  has  a  right  to  make  reasonable  rules  and  regulations 
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in  the  transaction  of  its  business  with  the  public;  and  such 
rules  and  regulations  are  held  to  be  reasonable  on  the  ground 
that  the  telegraph  company  receives  and  transmits  thou- 
sands of  telegrams  in  the  course  of  the  time  prescribed  in  the 
'*•  rule,  and  that  it  would  be  impossible  after  this  time  for 
it  to  preserve  its  evidence  so  as  to  meet  and  defend  actions 
brought  against  it  for  damages  within  the  time  allowed  the 
sender  by  the  statute  of  limitations  to  sue  for  the  breach 
of  a  contract.  The  courts,  in  holding  this  rule  to  be  a  rea- 
sonable one,  have  virtually  allowed  it  to  abolish  the  statute 
of  limitations  by  contract  with  the  sender.  The  contracts 
thus  made  do  not  relieve  the  telegraph  company  from  any 
part  of  its  obligation.  It  is  bound  to  the  same  care,  dili- 
gence, and  fidelit}'  as  the  law  requires  it  to  exercise  if  no 
such  contract  had  been  made.  All  the  contract  requires  is 
that  the  sender  of  a  telegram  should  give  notice  of  his  claim 
for  damages  within  the  time  agreed  upon  in  the  contract,  so 
as  to  enable  the  company  to  ascertain  the  facts,  and  to  pre- 
serve the  same  for  its  defense.  This  being  true,  it  is  diffi- 
cult for  me  to  see  why  the  company  cannot  make  the  same 
contract  in  relation  to  a  penalty  imposed  by  law  for  a  viola- 
tion of  its  statutory  duty,  when  the  penalty  is  to  be  recov- 
ered by  an  individual,  and  not  by  the  public.  I  admit  that 
it  cannot  make  a  contract  that  will  relieve  it  from  the  pen- 
alty, or  that  will  relieve  it  from  its  breach  of  duty,  either  by 
omission  or  commission.  But  the  contract  under  considera- 
tion does  not  undertake  to  do  that.  It  simply  means  that  if 
the  company  fails  to  discharge  its  duty  to  the  sender  as  re- 
quired of  it  by  law,  the  sender  agrees  to  present  to  it  in  writ- 
ing his  claim  for  the  statutory  penalty  within  sixty  days 
after  the  message  is  filed  with  the  company.  It  does  not 
relieve  the  company  of  the  penalty.  The  same  obligation 
rests  upon  it  to  send  or  deliver  the  message  "  with  impartial- 
ity and  good  faith  and  due  diligence."  If  it  fails  to  do  so, 
and  the  sender  complies  with  the  stipulation  to  make  his 
claim  for  the  penalty  within  sixty  days,  the  company  is  as 
much  bound  for  the  penalty  as  if  the  stipulation  had  not 
been  made.  It  is  no  hardship  upon  ***  him.  In  these 
days  of  intelligence  and  rapid  conjmunication  he  can  cer- 
tainly ascertain,  within  a  much  shorter  time  than  this,  the 
failure  on  the  part  of  the  company  to  comply  with  the  law. 
If  he  sends  a  message,  he  can,  within  a  few  hours  or  days  at 
least,  ascertain  whether  it  was  transmitted  and  delivered  as 
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the  statute  requires.  Why  should  he  have  more  time  to  bring 
his  action  for  a  penalty  of  one  hundred  dollars  than  he  would 
to  bring  it  for  damages  involving  one  thousand  dollars?  It 
is  said  that  the  reason  is  that  in  the  one  case  it  is  for  a  pen- 
alty, and  in  the  other  for  damages;  that  the  penally  implies 
public  policy,  and  that  the  law  forbids  any  one  to  contract 
contrary  to  that;  that  the  object  of  the  legislature  was  to 
quicken  the  diligence  of  these  companies  in  the  performance 
of  their  duties,  and  that  this  act  is  based  upon  public  policy. 
I  think  that  I  have  already  shown  that  the  company  is  not 
relieved  from  any  of  its  duties  by  this  stipulation  in  the 
contract;  that  the  sender  waives  no  right  that  the  statute 
gives  him  by  agreeing  to  the  stipulation.  All  that  he  does 
waive  is  the  general  statute  of  limitations,  in  case  he  fails  to 
give  the  notice.  He  agrees  with  the  company  to  make  a  lim- 
itation of  their  own  in  lieu  of  the  general  statute  prescribed 
for  the  breach  of  all  contracts,  if  he  fails  to  give  the  notice 
according  to  his  agreement.  Upon  this  subject,  I  think  the 
case  of  the  Western  Union  Tel.  Co.  v.  Jones^  95  Ind.  228,  48  Am. 
Rep.  713,  and  the  case  of  Montgomery  v.  Western  Union  Tel. 
Co.,  50  Mo.  App.  591,  cited  by  Mr.  Justice  liumpkin  in  the 
opinion  of  the  court  in  this  case,  are  directly  in  point.  I  call 
particular  ajitention  to  the  reasoning  of  Chief  Justice  Elliott 
in  Jones'  case.  While  it  is  not  binding  upon  us,  the  reason- 
ing is  very  forcible,  and  is  entitled  to  great  weight. 

Now  as  to  the  public  policy  of  the  act  of  1887  which 
gives  this  right  of  action.  It  will  be  observed  that  the 
act  declares  that  the  penalty  may  be  recovered  by  "either 
the  sender  of  the  dispatch  or  the  person  to  whom  sent 
***  or  directed,  whichever  may  first  sue."  It  does  tiot  give 
the  right  of  action  to  the  public.  It  does  not  provide  that 
any  part  of  the  recovery  shall  go  to  the  public,  or  to  any  por- 
tion of  it.  It  gives  the  whole  to  the  sender  if  he  first  brings 
his  action.  The  suit  under  consideration  was  brought  by 
the  sender.  I  am  free  to  admit  that  if  the  recovery,  or  a 
portion  of  it,  went  to  the  public,  the  sender  could  not  agree 
to  any  stipulation  which  would  deprive  the  public  of  its  por- 
tion. The  rule  seems  to  be  that  where  the  public,  or  a  por- 
tion thereof,  are  interested  in  a  fine  or  penalty,  the  person  or 
informer  who  brings  the  action  cannot  settle  or  compound 
with  the  defendant  so  as  to  deprive  the  public  of  its  interest 
therein:  18  Am.  &  Eng.  Ency.  of  Law,  281,  and  authorities 
cited.     But  where  the  penalty  or  fine  goes  alone  to  the  in- 
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former  or  person  who  institutes  the  action  therefor,  he  may 
settle  or  compound  witli  the  defendant,  or  withdraw  his  suit, 
or  waive  his  right  to  recover  the  same.  He  being  alone  inter- 
ested in  the  matter,  may  make  any  kind  of  agreement  about 
it  that  he  pleases.  He  is  not  compelled  to  sue;  and  if  he 
does  so,  he  can  withdraw  the  suit  or  settle  it  by  compromise. 
If  he  is  entitled  to  receive  half  of  the  penalty,  he  can  com- 
promise with  the  defendant  for  his  half,  or  he  may  release 
the  defendant  from  his  part  thereof:  Warden  etc.  v.  Cope,  2 
Ired.  44;  Haskins  v.  Neivcomb,  2  Johns.  405;  Western  Union 
Tel.  Co.  V.  Taylor,  84  Ga.  408;  Western  Union  Tel.  Co.  v. 
Buchanan,  35  Ind.  430;  9  Am.  Rep.  744.  If  he  can  do  this, 
what  prevents  him  from  stipulating  in  advance  that  if  the 
defendant  becomes  liable  to  the  penalty,  he  will  give  him 
notice  thereof  within  sixty  days?  Section  10  of  our  code 
provides  that  "Laws  made  for  the  preservation  of  public 
order  or  good  morals  cannot  be  done  away  with  or  abrogated 
by  any  agreement;  but  a  person  may  waive  or  renounce  what 
the  law  has  established  in  his  favor  when  he  does  not  thereby 
injure  others  or  affect  the  public  interest."  The  act  of  1887 
was  not  '**  enacted  for  the  preservation  of  public  order  or 
good  morals,  but,  as  announced  in  the  opinion  of  the  majority 
of  the  court,  was  made  for  the  purpose  of  quickening  the 
diligence  of  these  companies  in  the  performance  of  their  du- 
ties. The  act  of  1887,  as  before  remarked,  declares  that  the 
whole  recovery  shall  go  to  the  sender  if  he  is  the  first  to  sue. 
His  stipulating  that  he  will  give  notice  of  the  liability  of  the 
company  for  the  penalty  within  sixty  days  affects  only  his  own 
right  to  recover,  and  does  not  injure  or  affect  the  public  inter- 
est in  any  manner.  Under  this  section  of  the  code  this  court 
held,  in  the  case  of  Simmons  v.  Anderson,  56  Ga.  53,  that 
Simmons,  as  head  of  a  family,  could  waive  his  right  to  a 
homestead,  although  the  constitution  of  the  state  expressly 
declared  that  he  was  entitled  to  one,  and  that  it  should  not 
be  subject  to  levy  and  sale.  Section  2040  of  the  code  pro- 
vides that  certain  property  of  every  debtor  who  is  the  head 
of  a  family  shall  be  exempt  from  levy  and  sale,  nor  shall  any 
valid  lien  be  created  thereon.  Yet  this  court,  in  Flanders  v. 
Wells,  61  Ga.  195,  held  that  Wells  could  waive  this  exemption 
on  property  described  in  the  section,  and  that  it  was  subject 
to  sale  under  a  mortgage  lien  thereon  which  contained  the 
waiver.  These  decisions  were  pronounced  before  the  adoption 
of  pur  present  constitution,  which  allows  a  waiver  of  houje- 
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Btead  and  exemption.  This  constitutional  provision  allowing 
the  homestead,  and  section  2040  providing  for  what  is  called 
the  "pony  homestead,"  were  enacted  to  prevent  families  from 
being  thrown  out  of  house  and  home,  and  thus  keep  them 
from  becoming  charges  upon  the  public.  The  public  had 
therefore  an  indirect  interest  in  seeing  that  eacli  head  of  a 
family  had  a  home.  Yet,  with  this  interest  of  the  public,  a 
waiver  by  the  head  of  a  family  was  held  valid  and  binding. 
If  it  was  not  contrary  to  public  policy  to  waive  a  homestead, 
which  was  enacted  for  the  protection  of  the  women  and  chil- 
dren '**  of  the  state  and  to  prevent  them  from  becoming 
charges  on  the  public,  how  much  less  is  it  contrary  to  that 
policy  to  allow  a  sender  of  a  telegram  to  stipulate  that  he  will 
not  hold  the  company  liable  for  a  penalty  unless  he  gives  it 
notice  within  sixty  days  from  the  filing  of  the  message. 

To  repeat:  he  does  not  waive  his  right  of  action;  he  only 
waives  the  general  limitation  act,  in  case  he  fails  to  give 
notice  of  his  claim  for  the  penalty.  If  he  gives  the  notice, 
he  can  still  bring  his  action  within  the  time  prescribed  by 
the  statute  of  limitations.  His  doing  so  affects  no  one  but 
himself.  If  he  fails  to  give  the  notice  which  he  stipulates  to 
do,  it  is  his  own  fault,  and  his  failure  injures  no  one  but  him- 
self. In  my  opinion,  the  plaintiff  in  this  case  had  the  right 
to  make  the  agreement  in  question.  It  was  not  contrary  to 
public  policy,  and  he  should  not  be  allowed  to  recover. 

Telegraph  Companies  —  Statutort  Penalty  —  Damages  —  Use  of 
Blanks. — The  penaltj'  imposed  by  statute  for  the  failure  of  a  telegraph 
company  to  transmit  or  deliver  a  message  intrusted  to  it  may  be  recovered 
without  alleging  or  proving  any  actual  damages.  It  is  not  a  part  of  an  en- 
tire demand  for  damages,  and  its  recovery  in  a  separate  suit  will  not  bar  an 
action  for  damages  for  neglect  or  failure  to  transmit  or  deliver  the  same 
message:  Note  to  Wentei-n  Union  Tel  Co.  v.  Jones,  30  Am.  St.  Rep.  582.  A 
telegraph  company  cannot  by  contract  evade  a  penal  statutory  liability  for 
not  transmitting  or  delivering  messages  correctly:  Western  Union  Tel.  Co. 
T.  Adams,  87  Ind.  598;  44  Am.  Rep.  776;  monographic  note  to  Camp  ▼. 
Western  Union  Tel.  Co.,  71  Am.  Dec.  473.  A  condition  printed  on  a  tele- 
graph blank,  providing  that  the  company  cannot  be  held  liable  for  damages 
unless  the  claim  is  presented  in  writing  within  sixty  days  is  unreasonable 
and  void:  Pacific  Tel.  Co.  v.  Undejtoood,  37  Neb.  315;  40  Am.  St.  Rep.  490, 
and  note  showing  cases  to  the  contrary.  That  such  a  condition  is  valid,  see 
Wolf  V.  Western  Union  Tel.  Co.,  62  Pa.  St.  83;  1  Am.  Rep.  387;  note  to 
Camp  V.  Western  Union  Tel  Co.,  71  Am.  Dec.  471;  note  to  Pacific  Tel.  Co. 
V.  Underwood,  40  Am.  St  Rep.  494;  Hill  v.  Western  Union  TeL  Co.,  85  Ga. 
425;  21  Am.  St  Rep.  166,  and  note;  Western  Union  TeL  Co.  v.  Dougherty, 
64  Ark.  221;  26  Am.  St.  Rep.  33»  and  note.     A  telegram,  written  apou  a 
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printed  form  containing  certain  terms,  and  subscribed  by  the  sender,  amonnto 
to  an  agreement  on  the  part  of  the  sender,  according  to  most  of  the  author* 
ities,  that  the  telegram  shall  be  sent  according  to  saoh  terms:  Wo^f  V- 
Western  Union  Tel.  Co.^  62  Pa.  St.  83;  1  Am.  Rep.  387. 


EusHER  V.  State. 

[94  Georgia,  363.] 

Criminal  Law  — Evidence  of  Independent  Facts— Confessions. —  An 
independent  fact  directly  connected  with  a  crime  aa  a  whole  being 
admissible  in  evidence,  acta  and  declarations  of  the  accused  explana* 
tory  of  it,  or  necessary  to  account  for  it,  unless  procured  by  criminal 
violence,  may  be  received  in  evidence,  whether  such  acts  or  declarations 
are  voluntary  or  involuntary.  They  would,  however,  be  valueless  as  a 
confession. 

BuBOLARY — Defendant  mat  be  Reqpired  to  Point  out  Stolen  Prop- 
erty.— One  arrested  for  burglary,  where  money  has  beau  stolen,  may 
be  ordered  to  point  out  the  place  where  he  has  concealed  it,  and  may 
be  induced  to  do  so  by  those  having  him  in  custody,  either  by  operat- 
ing  on  his  hopes  or  his  fears,  provided  they  use  no  unlawful  violence; 
and  this  does  not  contravene  the  constitutional  provision  that  "uoper> 
son  shall  be  compelled  to  give  testimony  tending  in  any  manner  to 
criminate  himself." 

Criminal  Law — Arrest — Search  of  Person  for  Evidencb  of  Chimi- 
NAUTY. — A  person  while  in  custody  on  a  criminal  charge  may  be  sub. 
jected  to  a  personal  search  and  examination  against  his  will,  in  order 
to  discover  upon  him  evidence  of  his  criminality. 

Burglary — Discovery  of  Property — Prisoner's  Acts  and  Declara- 
tions.— In  a  prosecution  for  burglary,  where  money  was  stolen,  the 
independent  fact  that  the  money  was  found  soon  afterward  is  admissi- 
ble in  evidence;  and  the  prisoner's  acts  and  declarations  necessary  to 
account  for  the  discovery  and  to  explain  the  manner  of  it,  if  not  ob- 
tained by  criminal  violence,  are  also  admissible  for  this  purpose,  bufc 
not  as  a  confession  of  guilt 

Indictment  for  burglary. 

J**.  H,  Colley  and  M.  P.  Reese,  for  the  plaintiflf  in  error. 

W.  M.  Howard,  solicitor  general,  for  the  defendant  in  error. 

'**  Bleckley,  C.  J.  The  indictment  was  for  burglary, 
and  Rusher,  one  of  the  accused,  was  found  guilty  of  larceny 
from  the  house.  Money  was  ptolen  from  the  store  of  J.  H. 
Jones  &  Co.,  in  Elberton.  It  was  stolen  at  night,  and  during 
the  night  most  of  it  was  found  concealed  in  the  grass  and 
somewhat  buried  in  the  ground,  a  few  hundred  yards  from 
the  store.  The  circumstances  attending  the  finding  were 
detailed  by  the  witness  J.  T.  Heard,  a  part  of  whose  testi- 
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mony,  according  to  the  brief  in  the  record,  was  r<j  follows 
"  Mr.  Chedel,  Mr.  Boyd,  my  brother,  Jim  Rusher,  Cas  Butler, 
and  myself  were  present  when  this  money  was  found.  The 
defendant  Jim  Rusher  was  present.  He  kept  telling  us  we 
would  find  the  money  if  we  would  keep  looking.  He  said  it 
was  right  there  near  by,  and  if  we  would  keep  looking  we 
would  find  it;  and  we  found  it  where  be  said  it  was.  He 
said  he  would  go  with  us  where  the  money  was  found.  We 
had  him  under  arrest.    He  could  not  have  gotten  away.    We 

carried  him  down  there  with  us The  defendant  said 

he  would  take  us  down  there;  he  carried  us;  we  did  not 
know  where  to  go;  he  was  the  man  to  show  us  where  to  go." 
Q.  "You  gentlemen  had  used  some  coercion  on  him,  had  n't 
you?  A.  I  suppose  you  might  call  it  that."  The  act  of 
the  accused  '®*  in  conducting  the  witness  and  his  associ- 
ates to  the  place  where  the  money  was  found,  and  his  dec- 
larations while  the  search  was  in  progress  to  "keep  looking 
for  the  money  up  by  the  fence;  it  is  there  somewhere,"  were 
objected  to  as  incompetent  evidence,  on  the  ground  that  the 
act  was  done  and  the  declarations  were  made  under  coercion. 
The  declarations  do  not  appear  in  the  brief  of  evidence  pre- 
cisely as  they  are  recited  in  the  motion  for  a  new  trial,  but 
this  variance  may  be  disregarded  or  treated  as  immaterial. 
They  were  not  offered  and  received  as  admissions  or  confes- 
sions of  guilt,  but  as  information  which  guided  the  search 
and  conduced  to  the  discovery  of  the  money.  Nothing  said 
by  the  accused  either  affirmed  or  denied  guilt,  or  was  an  ad- 
mission that  he  was  the  person  by  whom  the  money  was  con- 
cealed. All  he  said  was  confirmed  by  the  physical  fact  of 
the  presence  of  the  money  at  the  place  designated,  and  by 
finding  it  there  through  the  search  conducted  as  he  directed. 
1.  The  independent  fact  that  the  money  was  found  was 
certainly  admissible- in  evidence,  and  there  can  be  no  doubt 
that  it  has  been  a  rule  of  law  long  and  well  established  that 
not  only  such  a  fact,  but  acts  and  declarations  of  the  accused, 
in  so  far  as  they  explain  and  are  necessary  to  account  for  it, 
whether  the  acts  or  declarations  be  voluntary  or  involuntary^ 
may  be  received  for  this  purpose:  1  Phillips  on  Evidence, 
116;  2  Starkie  on  Evidence,  37,  38;  Roscoe's  Criminal  Evi- 
dence, 61;  1  Greenleaf  on  Evidence,  sec.  231;  Wharton's 
Criminal  Evidence,  sec.  678;  3  Am.  &  Eng.  Ency.  of  Law, 
481;  Jones  v.  State,  75  Ga.  825;  Daniels  v.  State,  78  Ga.  98; 
6  Am.  St.  Rep.  238.     Such  evidence,  when  admitted  for  this 
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Bole  purpose,  is  not  treated  as  proving  a  confession,  but  as 
being  a  part  of  the  res  gedce  of  the  independent  evidentiary 
fact  If  what  the  accused  did  and  said  was  the  result  of 
coercion,  however  mild,  it  would  have  been  inadmissible,  had 
not  the  search  which  was  made  for  the  money  resulted  '*• 
in  its  discovery.  The  disco-very  being  a  material  and  rele- 
vant fact,  what  would  contribute  to  account  for  and  explain 
it  would  be  relevant  also,  not  for  its  own  sake  but  for  its 
explanatory  function  and  value.  It  may  be  that  the  whole 
of  the  evidence  would  be  inadmissible  according  to  the  true 
meaning  and  spirit  of  the  rule,  if  it  appeared  that  criminal 
violence,  such  as  whipping,  was  used  in  coercing  the  act  or 
extorting  the  speech  which  led  to  the  discovery.  The  fruits 
of  physical  torture  as  distinguished  from  those  of  mere  fear, 
it  would  seem,  ought  to  be  unavailing.  The  honor  and  de» 
cency  of  the  law  would  seem  to  be  involved  in  rejecting  them. 
The  law  ought  to  hold  out  no  encouragement  to  violent  and 
lawless  men  to  commit  crime  for  the  sake  of  detecting  a  pre- 
vious crime  and  bringing  the  offender  to  punishment.  The 
law  should  never  suflfer  itself  to  become  an  enemy  or  antago- 
nist to  its  own  reign.  The  multiplication  of  crimes  as  a  remedy 
for  crime  v/ould  be  a  very  absurd  and  disastrous  public  pol- 
icy, and  we  think  courts  should  not  lend  themselves  to  the 
advancement  of  any  such  policy,  unless  they  are  compelled 
to  do  so  by  statute  or  sqme  authority  equally  obligatory. 

The  constitutional  provision  that  "no  person  shall  be  com- 
pelled to  give  testimony  tending  in  any  manner  to  criminate 
himself"  (Code,  sec.  4998)  does  not  displace  or  repeal  the 
rule  of  law  which  we  have  been  considering.  It  is  manifest 
that  the  letter  of  the  provision  does  not  have  that  effect,  for 
the  subject  matter  of  the  common-law  rule  is  not  the  giving 
of  testimony  by  the  accused,  but  the  admissibility  in  evidence 
of  facts,  acts  and  declarations  known  to  and  detailed  by  other 
witnesses.  It  is  contended,  however,  that  the  spirit  of  the 
constitutional  provision  extends  to  anything  which  a  person 
under  accusation,  or  afterward  accused,  is  coerced  to  do  or 
say  out  of  court  before  trial  or  in  court  during  the  trial. 

There  certainly  is  some  authority  tending  to  support  this 
position.  Taken  in  its  full  breadth,  we  deem  the  contention 
unsound.  So  far  as  we  know,  there  is  nothing  in  our  own  re- 
ports which  goes  to  the  extent  of  excluding  the  evidence  where 
a  substantive  pre-existing  physical  fact  bearing  directly  on  the 
fruits  of  the  crime  has  been  discovered  by  means  of  exciting 
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hope  or  fear.  In  Day  v.  State,  63  Ga.  667,  the  discovery  made 
was  that  the  prisoner's  shoe  fitted  a  certain  track.  In  the  pres- 
ent case,  physical  facts  previously  existing  became  known; 
the  discovery  was  of  existing  facts,  all  of  which  had  been  vol- 
untarily created  by  the  accused  or  some  one  else  as  a  sequel 
to  the  corpus  delicti.  Knowledge  by  competent  witnesses, 
however  acquired,  so  that  it  be  real  and  accurate,  is  of  some 
evidentiary  value,  irrespective  of  the  means  of  acquisition, 
and  there  would  seem  to  be  no  injustice  against  any  one  ia 
using  it  in  evidence,  unless  it  was  acquired  by  criminal  vio- 
lence, or  unless  some  rule  of  public  policy  would  be  violated 
by  so  using  it,  as  in  the  case  of  confidential  communications 
to  counsel,  etc.  It  is  obvious  that  to  compel  a  person  wliile 
on  trial  to  perform  some  act  or  make  some  prejudicial  dis- 
covery in  the  presence  of  the  court  and  jury,  as  was  done  in 
Blackwell  v.  State,  67  Ga.  76;  44  Am.  Rep.  717,  is  much  more 
in  the  nature  of  compelling  him  to  give  testimony  against 
himself,  than  is  coercing  him  to  do  or  say  something  out  of 
court  which  leads  to  the  knowledge  on  the  part  of  witnesses 
of  some  independent  fact  directly  connected  with  the  crimi- 
nal transaction  as  a  whole,  and  which  has  an  evidentiary 
significance  of  its  own,  without  reference  to  the  means  or 
method  of  discovery.  It  has  been  held  that  a  person  while 
in  custody  may  be  subjected  to  a  personal  search  and  exami- 
nation against  his  will,  in  order  to  discover  upon  him  evi- 
dences of  his  criminality:  Woolfolk  v.  State,  81  Ga.  551. 
And  see  Franklin  v.  State,  69  Ga.  36;  47  Am.  Rep.  748;  Drake 
V.  State,  75  Ga.  413.  **®  If  this  may  be  done,  it  would  seem 
no  less  allowable  for  those  having  him  in  custody  to  order 
him  to  point  out  the  place  where  he  has  concealed  stolen 
money  or  property,  and  induce  him  to  do  so  either  by  operat- 
ing on  his  hopes  or  his  fears,  provided  they  use  no  unlawful 
violence.  It  must  be  remembered  that  confessions  as  such 
are  equally  inadmissible  when  they  are  the  fruits  of  hope  as 
when  they  are  the  product  of  fear;  and  certainly  it  could  not 
be  successfully  contended  in  this  case  that  if  the  discovery  of 
the  stolen  money  had  been  made  by  exciting  hope  of  im- 
punity, this  would  have  been  any  impediment  to  proving  the 
discovery  and  how  it  was  brought  about,  including  the  acts 
and  sayings  of  the  accused. 

What  coercion  was  used  we  are  not  informed.  As  nothing 
to  the  contrary  appears,  the  presumption  ought  to  be  that 
there  was  no  use  of  pergonal  yiolence  or  anything  that  would 
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amount  to  criminal  conduct.  Our  conclusion  coincides  with 
that  of  the  trial  court.  We  think  the  evidence  was  admis- 
sible.  In  Byrd  v.  State,  68  Ga.  661,  no  property  was  found 
concealed,  and,  apart  from  the  confession,  there  was  no  cer* 
tainty  either  that  any  had  been  stolen,  or,  if  any  stolen,  that 
the  article  produced  by  the  accused  was  part  of  it. 

2.  The  motion  for  a  new  trial  recites  that  the  objection  to 
the  evidence  of  the  declarations  made  by  the  accused,  as 
above  set  out,  was  accompanied  with  the  announcement  by 
counsel  for  the  accused  that  they  wished  to  interrogate  the 
state's  witness  to  show  that  the  accused  had  been  whipped; 
but  there  is  no  trace  of  this  form  of  coercion  in  any  of  the 
evidence,  or  of  any  particular  form  whatever.  The  right*  to 
interrogate  the  state's  witness  on  this  subject,  though  not  de- 
nied, was  not  exercised.  We  may  infer  that  when  the  state's 
counsel  declared  there  was  no  purpose  to  introduce  confes- 
sions as  such,  the  opposite  counsel,  without  perhaps  '®®  con- 
ceding the  admissibility  of  the  evidence,  concluded  not  to 
resist  its  introduction.  At  all  events,  no  further  objection 
seems  to  have  been  made,  and  the  theory  of  whipping  was 
left  wholly  unsupported.  It  has,  therefore,  no  relevancy  to 
the  merits  of  the  objection. 

3.  The  money  found  was  sufficiently  identified  as  money 
which  disappeared  from  the  store  when  the  thieft  was  com- 
njitted.  The  sum  was  a  little  less  than  the  amount  stolen, 
and  the  identification  was  more  by  the  character  of  the  money 
with  reference  to  the  material  of  which  it  was  composed  than 
by  the  particular  characteristics  of  any  specific  piece  or  pieces; 
but,  taking  all  the  circumstances  into  consideration,  the  jury 
could  have  had  no  moral  doubt  of  the  identity  of  the  money, 
and  there  was  no  deficiency  of  the  evidence  in  any  respect. 
The  verdict  was  warranted  and  the  refusal  of  a  new  trial  was 
correct. 

Judgment  affirmed.  __^ 

EbCTRANEOUS  FaCTS  ASOKRTATNED  THROUGH  InADHISSIBLB  OoNTltSStON.— 
If  one  accused  of  crime  ia  making  an  involuntary  confession  makes  state* 
ments  of  extraneous  facts,  and,  in  consequence  of  the  information  thai 
obtained  from  him,  the  property  stolen  or  any  other  material  fact  ia  dis- 
covered, it  may  be  shown  that  the  discovery  was  made  conformably  with 
such  information.  It  may  be  shown  that  the  prisoner  said  that  the  thing 
would  be  found  by  searching  a  particular  place,  and  to  prove  that  it  was  so 
found,  but  not  that  the  prisoner  confessed  that  he  had  concealed  it  there: 
8ee  monographic  note  to  Daniels  v.  State,  6  Am.  St.  Repi.  250,  oa  admiasioa 
of  confessiou  in  •videaosb 
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▲sRBST— Skaroh  or  Pbisonkb  bob  Etidencbs  ov  Guilt. — A  coroner, 
•herifF,  or  policeman,  when  he  arrests  a  person  charged  with  crime,  has  a  right 
to  search  him  for  evidence  of  his  guilt;  and  if,  in  the  prosecution  of  such 
search,  it  becomes  necessary  to  remove  the  clothing  of  the  person  arrested, 
the  ofScer  has  the  right  to  do  so;  and  the  testimony  of  the  officer,  or  of 
those  who  were  present  at  the  time  of  the  search,  as  to  such  discoveries,  is 
admissible:  Woolfolk  v.  State,  81  Ga.  551;  Franklin  v.  State,  69  Ga.  36;  47 
Am.  Rep.  748.  Such  a  search  may  also  be  made  as  a  measure  of  preventive 
justice:  Spalding  v.  Preston,  21  Vt.  9;  50  Am.  Dec.  68;  Olosson  v.  Mor- 
rison, 47  N.  H.  4S2;  93  Am.  Dec.  459.  The  prisoner,  however,  cannot  b« 
compelled,  against  his  consent,  to  make  profert  of  his  amputated  leg,  or  to 
put  his  foot  in  a  shoe-track,  for  the  purpose  of  using  the  information  thus 
gained  as  evidence  against  him  in  a  criminal  prosecution.  This  would 
violate  the  constitutional  provision  that  no  person  shall  be  compelled  to  give 
testimony  tending  in  any  manner  to  criminate  himself:  Blackwell  v.  StaU, 
fT'Oa.  76;  44  Am.  Bep.  717. 
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WiLM— Construction. — Thb  Intent  of  the  testator  must  govern  in  the 
construction  of  his  will,  if  not  contrary  to  some  positive  rule  of  law, 
although  in  giving  effect  to  it  some  words  must  be  rejected  or  so 
restrained  in  their  application  as  materially  to  change  the  literal  mean* 
ing  of  the  particular  sentence. 

Wills. — It  is  Presumed  that  a  person  in  making  and  publishing  his  will 
intends  to  dispose  of  his  whole  estate. 

Wills — Exi'einsic  Evidence.— In  Cask  of  Latent  Ambiguity  in  a  will, 
extrinsic  evidence  may  be  resorted  to,  not  for  the  purpose  of  contra< 
dieting  or  adding  to  the  will,  bub  to  determine  the  existence  or  non- 
existence of  such  ambiguity,  and  to  enable  the  court  to  look  upon  the 
will  in  the  light  of  the  facts  and  circumstances  surrounding  the  tes- 
tator  at  the  time  of  its  execution. 

Wills — Misdescription  of  Estate. — If  a  testator  misdescribes  his  estate 
as  being  in  different  localities  from  the  fact,  putting  one  part  in  the 
locality  of  another,  or  describing  land  which  he  never  owned,  and  suf* 
ficient  appears  upon  the  face  of  the  will,  as  applied  to  the  subject  matter, 
to  show  that  such  misdescription  is  a  mere  mistake,  it  will  not  defeat 
the  obvious  intention  of  the  testator. 

Wills — MiSDESCBip-rioN. — While  words  cannot  be  added  to  a  will,  yet,  in 
arriving  at  the  intention  of  the  testator,  so  much  as  is  false  in  the  de< 
scription  of  the  land  devised,  may  be  stricken  out,  provided  enough 
remains  to  identify  the  premises  intended  to  be  devised. 

Kerrick,  Lucas  &  Spencer^  for  the  appellants. 

Benjamin  &  Morriasey,  for  the  appellees. 

**•  Craig,  J.  In  the  construction  of  a  will  the  important 
question  always  is,  What  was  the  intention  of  the  testator  ? 
As  was  well  said  by  Chief  Justice  Marshall  in  Finlay  v. 
King's  Lessee^  3  Pet.  346:  "The  intent  of  the  testator  is  *** 

(181) 
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the  cardinal  rule  in  the  construction  of  wills,  and  if  that 
intent  can  be  clearly  perceived,  and  is  not  contrary  to  some 
positive  rule  of  law,  it  must  prevail,  although  in  giving  effect 
to  it  some  words  should  be  rejected,  or  so  restrained  in  their 
application  as  materially  to  change  the  literal  meaning  of  the 
particular  sentence":  See,  also,  Decker  v.  Decker,  121  111.  341. 

It  will  be  presumed  that  a  person,  when  he  makes  and 
publishes  a  will,  intends  to  dispose  of  his  whole  estate,  unless 
the  presumption  is  rebutted  by  its  provisions  or  evidence  to 
the  contrary:  Higgins  v.  Dwen,  100  111.  554;  Woman's  Union 
Missionary  Society  v.  Mead,  131  111.  338.  Upon  an  exami- 
nation of  the  will  in  this  case  nothing  will  be  found  tending 
in  the  least  to  establish  an  intention  on  the  part  of  the  testator 
to  leave  any  portion  of  his  property  to  descend  as  intestate 
estate.  On  the  other  hand,  in  view  of  the  property  owned 
by  the  testator,  it  is  manifest  from  the  language  of  the  will 
that  the  testator  intended  to  devise  his  entire  estate.  When 
the  will  was  executed,  and  at  the  time  of  the  testator's  death, 
he  owned  one  hundred  and  eighty  acres  of  land,  and  no 
more.  Of  this  the  testator,  as  is  manifest  from  the  will, 
attempted  to  devise  one  hundred  acres  to  his  son  Joseph, 
forty  acres  to  his  son  Edward,  and  forty  acres  to  his  daughter 
Aim  Eliza  Boyce,  making  one  hundred  and  eighty  acres — 
all  the  land  possessed  by  the  testator.  But  while  it  is  mani- 
fest that  the  testator  intended  to  dispose  of  all  the  lands  he 
possessed,  yet  the  language  of  the  will  as  found  in  the  second 
and  third  clauses,  if  construed  literally,  as  written,  will  defeat 
the  plain  intention  of  the  testator.  Shall  that  be  done,  or 
shall  resort  be  had  to  extrinsic  evidence  to  ascertain  the  real 
intent  of  the  testator  ? 

In  the  consideration  of  a  question  of  this  character  in 
Decker  v.  Decker,  121  111.  341.  it  was  said:  "  While  the  general 
rule  undoubtedly  is  that  the  intention  of  the  testator  is  to  be 
gathered  from  an  inspection  and  consideration  of  the  will, 
and  from  no  other  source,  in  case  of  latent  ambiguity  *" 
courts  do,  and  must,  listen  to  extrinsic  evidence — not  for  the 
purpose  of  contradicting  or  adding  to  the  terms  of  the  will, 
.  .  .•  .  but  for  the  purpose  of  determining  the  existence  or 
nonexistence  of  latent  ambiguity,  ....  and  for  the  further 
purpose  of  enabling  the  court  to  look  upon  the  will  in  the 
light  of  the  facts  and  circumstances  surrounding  the  testator 
at  the  time  the  will  was  made,  whereby  to  determine  the 
intention  of  the  testator." 
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Wigram  on  Extrinsic  Evidence  in  the  Interpretation  of 
Wills,  after  citing  cases  to  prove  that  extrinsic  evidence  may 
be  resorted  to,  says  "they  might  be  multiplied  without  end," 
and  adds:  "They  appear  to  justify  the  conclusion  that  every 
claimant  under  a  will  has  a  right  to  require  that  a  court  of 
construction,  in  the  execution  of  its  office,  shall,  by  means  of 
extrinsic  evidence,  place  itself  in  the  situation  of  the  testator, 
the  meaning  of  whose  language  it  is  called  upon  to  declare": 
Quoted  with  approval  in  Woman^s  Union  Misaionary  Society 
V.  Mead,  131  111.  362. 

In  Patch  V.  White,  117  U.  S.  210,  it  is  said:  "A  latent 
ambiguity  in  a  will,  which  may  be  removed  by  extrinsic  evi- 
dence, may  arise:  1.  Either  when  it  names  a  person  as  the 
object  of  a  gift  or  a  thing  as  the  subject  of  it,  and  there  are 
two  persons  or  things  that  answer  such  name  or  descrip- 
tion; or  2.  When  the  will  contains  a  misdescription  of  the 
object  or  subject,  as  where  there  is  no  such  person  or  thing 
in  existence,  or,  if  in  existence,  the  person  is  not  the  one 
intended  or  the  thing  does  not  belong  to  the  testator."  After 
citing  cases  the  court  concludes:  "  By  merely  striking  out 
the  words  *  six'  and  *  three'  from  the  description  of  the  will, 
as  not  applicable  (unless  interchanged)  to  any  lot  which  the 
testator  owned,  ....  the  residue  of  the  description,  in  view 
of  the  context,  so  exactly  applies  to  the  lot  in  question  that 
we  have  no  hesitation  in  saying  that  it  was  lawfully  devised 
to  Henry  Walker." 

»**  In  Moreland  v.  Brady,  8  Or.  303,  34  Am.  Rep.  581,  in 
considering  a  question  of  this  character,  the  court  said:  "  We 
apprehend  there  can  be  no  question  of  the  admissibility  of 
extraneous  oral  evidence  to  show  the  state  and  extent  of  the 
testator's  property,  in  order  to  place  the  court  in  the  same 
position  the  testator  was  in  at  the  time  he  made  the  will  in 
question.  This,  we  think,  is  unquestionably  the  rule  estab- 
lisiied  by  the  decided  cases.  This  being  done,  it  appears 
that  the  testator  had  no  such  lots  as  those  described  as  lots 
1  and  2,  in  the  particular  block  named.  Tliis  renders  it 
certain  that  the  lots  nan)ed  were  erroneous,  and  the  words 
describing  them  can  have  no  possible  operation,  and  must 
be  rejected." 

In  Decker  v.  Decker,  121  111.  341,  by  the  terms  of  the  will 
the  testator  devised  twenty  acres  off  the  west  half  of  the 
northeast  quarter  of  the  northeast  quarter  of  section  33, 
township  18  north,  range   11  west.     The  evidence,  however. 
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showed  that  the  testator  never  owned  the  northeast  quarter 
of  the  northeast  quarter  of  section  33,  or  any  part  of  it,  but 
he  did  own  the  northwest  quarter  of  the  northeast  quarter  of 
the  section.  It  was  held  that  there  was  a  latent  ambiguity 
in  the  devise,  tlie  descriptive  words  of  the  land  devised  being 
in  part  false,  and  that  the  false  description  might  be  stricken 
out  and  the  devise  sustained  as  embracing  the  land  owned 
by  the  testator. 

Keeping  in  view  the  foregoing  rules  of  construction,  it 
Beems  plain  that  the  testator  did  not  intend  to  leave  the  two 
forty-acre  tracts  in  the  northeast  quarter  of  section  22  to 
descend  as  intestate  estate.  He,  in  plain  words,  devised  to 
Joseph  one  hundred  acres  of  land,  and  then  follows  with  a  par- 
ticular description — that  is,  sixty  acres  off  of  the  west  side  of 
the  southeast  quarter  of  section  22,  and  forty  acres,  being 
the  northwest  quarter  of  the  southeast  quarter  of  section  22. 
Thereby  the  forty-acre  tract  was  made  to  overlap  the  north 
thirty  acres  of  the  sixty  acres  which  were  to  be  a  part  of  the  one 
hundred  ***  acres  devised  to  Joseph.  The  east  ten  acres  of  the 
forty  devised  to  Joseph  the  testator  never  owned,  so  that  the 
general  purpose  to  devise  to  Joseph  one  hundred  acres  would 
be  defeated,  and  he  would  take  but  sixty  acres  under  the  devise, 
and  the  adjoining  forty  acres  on  the  north  of  the  sixty  acres 
be  left  undevised,  and  the  general  intent  for  the  disposition 
of  the  entire  tract  thus  be  defeated.  It  is  also  apparent  that 
the  purpose  of  the  testator,  as  expressed  in  the  will,  was  to 
give  his  son,  Edward  L.  Rodman,  forty  acres  of  land.  In- 
deed, the  will  says,  ''To  my  son,  Edward  L.  Rodman,  I  will 
and  bequeath  forty  acres  of  land."  The  land  is  then  de- 
scribed as  the  northeast  quarter  of  the  southeast  quarter  of 
section  22 — land  which  the  testator  never  owned.  But  he 
did  own  forty  acres  lying  directly  north  of  the  forty-acre 
tract  described,  which  was  known  as  the  southeast  quarter  of 
the  northeast  quarter  of  section  22.  If  the  will  is  to  be  con- 
strued as  contended  for  by  plaintiffs  in  error,  the  devise  of 
forty  acres  of  land  to  Edward  will  be  defeated  entirely,  and 
the  intention  of  the  testator  will  be  disregarded.  If,  there- 
fore, by  any  of  the  recognized  rules  of  construction  the  will 
may  be  so  construed  as  to  give  the  language  of  the  testator 
eflfect,  and  thus  carry  out  the  evident  intention  not  only  to 
dispose  of  his  entire  estate,  but  to  give  to  his  sons,  Joseph 
and  Edward,  the  land  intended  to  be  devised  to  them,  it  is 
the  duty  of  the  court  to  adopt  that  construction. 
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Redfield  on  Wills,  page  469,  says:  "Where  the  testator 
misdescribes  his  estate,  as  being  in  diflFerent  localities  from 
the  fact,  putting  one  estate  in  the  locality  of  another,  and 
vice  versa,  it  was  held  that  where  sufficient  appeared  upon 
the  face  of  the  will,  as  applied  to  the  subject  matter,  to  show 
that  such  misdescription  was  a  mere  mistake,  either  in  the 
testator  or  the  person  who  drew  up  the  will,  that  it  would 
not  have  the  effect  to  defeat  the  obvious  intention  of  the  tes- 
tator." 

i»5  While  words  cannot  be  added  to  a  will,  yet  in  arriving 
at  the  intention  of  the  testator,  as  has  been  shown  by  the 
authorities,  so  much  as  is  false  in  the  description  of  the  prem- 
ises devised  may  be  stricken  out,  and,  after  striking  out  the 
false  description,  if  enough  remains  to  identify  the  premises 
intended  to  be  devised,  the  will  may  be  read  and  construed 
with  the  false  words  eliminated  therefrom.  Adopting  that 
rule  here,  the  second  and  third  clauses  will  read  as  follows: 

*^  Second — To  my  son,  Joseph  L.  Rodman,  I  will  and  be- 
queath one  hundred  acres  of  land  (100) — sixty  acres  (60) 
off  of  the  west  side  of  the  southeast  quarter  of  section  twenty- 
two  (22),  forty  acres  (40)  being  the  ....  quarter  of  the 
....  quarter  of  section  twenty-two  (22)." 

"  Third — To  my  son,  Edward  L.  Rodman,  I  will  and 
bequeath  forty  acres  of  land,  being  the  ....  quarter  of  the 
....  quarter  of  section  twenty-two  (22)." 

Bearing  in  mind  that  the  testator  owned  two  forty-acre 
tracts  in  the  northeast  quarter  of  section  22,  and  reading  the 
two  clauses  of  the  will  in  the  light  of  surrounding  circum- 
stances, we  think  all  difficulty  is  removed  in  regard  to  the 
lands  devised  by  these  two  provisions  of  the  will.  The  tes- 
tator, owning  two  quarters  of  a  quarter  of  section  22,  devised 
one-quarter  to  his  son  Joseph  and  the  other  quarter  to  his  son 
Edward,  and  the  two  sons  took  and  held  the  two  tracts  undi- 
vided. 

The  circuit  court,  in  its  decree,  held  that  the  two  forty-acre 
tracts  were  devised  by  the  will,  the  southwest  forty  to  Joseph 
and  the  southeast  forty  to  Edward.  In  this  respect  we  think 
the  court  erred,  but  as  the  error  was  one  which  did  not  affect 
plaintiffs  in  error,  they  having  no  interest  whatever  in  the 
premises,  the  error  was  one  which  did  no  iiarni,  and  hence  no 
ground  for  reversing  the  decree. 

The  decree  of  the  circuit  court  will  be  affirmed. 
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Wills — CSonstbuction — Intent  ofTsstator. — The  intention  of  the  tea- 
tator  mnst  control  in  the  interpretation  of  a  will:  Ducker  v.  Burnham,  146 
111.  9;  37  Am.  St.  Rep.  135;  Watkina  v.  Snadon,  93  Ky.  501;  40  Am.  St, 
Rep.  203,  and  note;  Murphy  v.  Carlln,  113  Mo.  112;  35  Am.  St.  Rep.  699, 
and  note. 

Wills— Extrinsic  Evidence  to  aid  in  Construction  ot. — When 
from  the  terma  of  a  will  the  intentioji  of  the  testator  cannot  be  ascertained 
recourse  must  be  had  to  all  circninsfcances  which  may  aid  in  the  disco%'ery 
of  his  intention:  Succession  of  Ehren'-erg,  21  La.  An.  280;  99  Am.  Dec.  729. 
Extrinsic  evidence  is  admissible  to  aid  m  the  exposition  of  a  will  only  in 
those  cases  where,  from  some  ambiguity  or  obscurity,  a  difficulty  arises  in 
applying  the  words  of  the  will  to  the  sul)ject  matter  of  a  devise  or  legacy: 
In  the  Matter  of  Wells,  113  N.  Y.  396;  10  Am.  St.  Rep.  457,  and  note;  Stur- 
gis  V.  Work,  122  Ind.  134;  17  Am.  St.  Rep.  349,  and  note.  This  question 
is  fully  discussed  in  the  notes  to  White  v.  Holland,  44  Am.  St.  Rep.  89, 
Heidenheimer  v.  Bauman,  31  Am.  St.  Rep.  38,  and  especially  the  extended 
note  to  Ooode  v.  Ooode,  66  Am.  Dec.  G36. 

Wills — Striking  out  Misdescription. — This  question  is  discusied  at 
length  in  the  extended  note  to  Kurtz  v.  Hibner,  8  Am.  Rep.  669. 
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[166  Illinois,  135.] 

Ookfliot  of  Laws — Damage.^  on  Protested  Note. — If  a  note  secured  by 
mortgage  on  lands  in  one  state  is  made  and  is  payable  in  another,  it  is 
governed  by  the  law  of  that  state  allowing  damages  upon  protested 
notes. 

Moktoaoe — Trustee — Compensation  for  Foreclosdre.— Under  a  deed  of 
trust  providing  that  the  trustee  tlierein  shall  be  entitled  to  reasonable 
compensation  for  all  services  rendered  in  the  execution  of  the  trust,  he 
may,  upon  foreclosure,  be  allowed  reasonable  remuneration  for  his  serv- 
ices and  reasonable  counsel  fees  out  of  the  proceeds  of  tiie  sale. 

Bill  to  foreclose  a  mortgage.  From  the  opinion  of  the 
appellate  court  it  appears  that  "this  was  a  suit  brought  by 
the  Union  Trust  Company,  trustee,  William  H.  Alley,  John  B. 
Logan,  Charles  A.  Mair,  and  the  executors  of  the  last  will  of 
Josephus  Collett,  deceased,  against  Emile  S.  Guignon,  of  St. 
Louis,  Missouri,  and  others,  to  foreclose  a  mortgage  executed 
by  Guignon  to  secure  the  purchase  money  of  the  lands  in 
said  mortgage  described,  amounting  to  $60,000,  evidenced 
by  his  six  principal  promissory  notes,  for  $6,666.66f  each, 
and  notes  for  the  interest  thereon,  in  favor  of  said  Collett^ 
and  three  principal  notes  for  the  same  sum  each,  and  notes 
for  the  interest  thereon,  in  favor  of  Emily  C.  Lyon.  Three  of 
said  nine  principal  notes  matured  March  18,  1892,  three 
March  18,  1893,  and  the  remaining  three  March   18,  1894. 
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The  principal  and  interest  notes  maturing  March  18,  1892, 
and  the  interest  notes  maturing  September  18,  1892,  were 
paid  at  maturity.  Five  of  the  unpaid  Collett  notes  were  un- 
disposed of  when  he  died,  and  were  held  by  his  executors, 
and  the  remaining  unpaid  five  notes  he  sold  to  complainant 
Alley,  two  of  which,  maturing  March  18, 1893,  were  protested 
by  Scudder,  notary,  Emily  C.  Lyon  sold  the  five  unpaid 
notes  payable  to  her  to  complainant  Mair,  before  maturity. 
The  principal  note  due  March  18,  1893,  and  the  note  for 
interest  thereon  due  on  same  date  for  $400,  were  protested  by 
Carr,  notary,  and  complainant  Lyon,  after  the  protest,  bought 
them  of  Mair,  because  Lyon  had  guaranteed  their  payment. 
The  remaining  three  of  said  unpaid  notes  are  held  and  owned 
by  Mair.  Damages  of  four  per  cent  on  the  amount  of  the 
protested  notes  were  asked  for  in  the  bill  by  virtue  of  the 
provisions  of  the  Missouri  statute,  set  out  at  length  therein. 
The  mortgage  provides  that  compensation  shall  be  made  to 
the  trustee  for  all  services  rendered,  and  also  that  the  mort- 
gagor agreed  to  pay  all  expenses,  fees,  and  charges  of  the  said 
trust  company  in  executing  the  trust.  The  bill  also  prays 
for  an  accounting,  and  payment  of  the  amount  which,  under 
the  bill  and  mortgage  made  part  thereof,  may  be  found  due 
upon  an  account  stated. 

"  The  cause  was  heard  by  the  court  upon  the  bill,  answer, 
and  evidence.  All  the  defendants  except  August  Gehner 
appearing  (and  as  to  him  the  court  found  it  had  jurisdiction), 
and  he  having  failed  to  answer,  the  bill  was  taken  as  con- 
fessed by  him.  The  court  found  all  the  material  allegations 
of  the  bill  were  true,  setting  out  the  findings  specifically,  and 
also  that  the  Union  Trust  Company,  complainant,  was  en- 
titled to  $2,650  as  a  reasonable  compensation  for  its  services 
and  the  necessary  expenses  incurred  by  it  in  and  about  the 
execution  of  the  trust,  and  referred  the  cause  to  the  master 
to  compute  the  amount  due  each  of  the  complainants,  in  view 
of  the  findings  and  the  several  notes  which  are  part  of  the 
record;  and  the  decree  then  further  recites,  that,  on  the  2l8t 
of  December,  the  master  presented  his  report,  finding  $6,986.83 
due  complainant  Mair,  $7,720.33^  due  complainant  Lyon, 
$14,707.16  due  complainant  Alley,  and  $14,424.50  to  com- 
plainant's executors.  Jump  and  Bogart,  and  approves  said 
report,  and  thereupon  decrees  that  defendant  Emile  S.  Gui- 
gnon, within  thirty-five  days  from  date  of  decree,  pay  to  each 
of  said  parties  the  sum  so  due  to  each,  respectively,  with  fire 
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per  cent  interest  from  date  of  decree  upon  all  except  said 
Bum  of  $2,650,  which  shall  be  taxed  and  included  as  costib. 
Decree  then  provides  for  sale  of  mortgaged  premises  in  case 
of  default,  subject  to  redemption.  Defendants  appealed  and 
bring  up  the  record  to  this  court. 

*'  It  is  first  objected  that  the  master  improperly  allowed 
interest,  in  his  computation  upon  the  three  principal  notes, 
for  $6,666.66f  each,  maturing  March  18, 1894,  from  September 
18,  1893,  to  December  18,  1893— tlie  date  of  decree.  These 
three  notes,  by  their  terms,  were  not  due  until  March  18, 
1894,  but,  because  of  the  default  in  not  paying  the  notes  due 
March  18,  1893,  became  due,  together  with  accrued  interest, 
by  the  terms  of  the  mortgage,  if  the  holders  elected  to  declare 
them  due,  which  they  did.  The  interest  notes  last  matured, 
for  the  interest  on  these  three  principal  notes  became  duo 
March  18,  1893,  and  were  allowed  in  the  computation,  but 
the  accruing  interest  on  the  principal  from  that  date  up  to 
the  date  of  the  decree  was  also  equitably  due  the  holders  of 
said  notes,  and  was  properly  included  in  the  computation 
made  by  the  master.  It  is  true,  interest  notes  maturing 
March  18,  1894,  were  given,  which  would  include  and  cover 
interest  accruing  for  the  period  mentioned;  but  these  notes 
were  not  figured  in  said  computation,  although  offered  in  evi- 
dence, and  each  contained  this  clause:  'This  is  an  interest 
note,  subject  to  reduction  or  total  defeasance,  depending  ou 
payment  on  principal  notes.*  With  such  notice  on  the  face 
of  each  it  is  quite  improbable  they  could  be  sold  to  a  pur- 
chaser for  value,  and,  if  negotiated,  there  being  nothing  due 
thereon  above  the  accruing  interest  so  computed  and  allowedi 
no  recovery  could  be  had. 

"  It  is  also  objected  that  the  court  erroneously  allowed  four 
per  cent  damages  to  complainants  Alley  and  Lyon  on  pro- 
tested notes,  claimed  in  the  bill  to  be  due  by  virtue  of  the 
statute  of  Missouri.  The  mortgage  notes  held  by  Alley  so 
protested  were  payable  to  Josephus  CoUett,  one  for  $6,666. 66f, 
the  other  for  $400,  both  due  March  18,  1893,  protested  March 
21,  1893,  by  William  H.  Scudder,  Jr.,  protest  signed  William 
H.  Scudder,  sworn  to  by  William  H.  Scudder,  Jr.,  and  it  is 
insisted  that  the  variance  in  the  name  of  the  notary  is  fatal, 
and  that  William  H.  Scudder,  Jr.,  named  in  the  body,  and 
who  swears  to  it,  may  be  a  different  person  from  the  William 
H.  Scudder  who  signs  it.  In  our  judgment  the  omission  of 
the  addition  'Jr.,'  in  the  one  instance,  does  not  justify  the 
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inference  that  two  different  persons  oflGciated  in  the  protest — 
one  making  it  and  swearing  to  the  fact,  the  other  signing  the 
certificate.  Williarei  H.  Scudder  and  William  H.  Scudder, 
Jr.,  was  evidently  one  and  the  same  person,  and  the  court 
properly  so  held. 

"It  is  next  insisted  the  protests  are  insuflScient  to  entitle 
the  complainants,  owners  of  the  protested  paper,  to  recover 
the  four  per  cent  damages  allowed  by  the  Missouri  statute, 
for  the  reason  no  demand  was  made  on  Guignon,  nor  was  any 
notice  given  him  of  the  dishonor  of  the  paper.  The  payment 
was  demanded  at  the  office  of  the  Union  Trust  Company  in 
St.  Louis,  which  was  the  place  the  notes  were,  by  the  terms 
thereof,  to  be  paid.  Other  demand  upon  the  maker  was  not 
required;  nor  was  he  entitled  to  notice  of  dishonor.  He  was 
a  primary  debtor — not  an  indorser:  2  Daniell's  Negotiable 
Instruments,  Ist  ed.,  sec.  995,  p.  47;  Donnell  v.  Louis  Co.  Sav. 
Bank,  80  Mo.  172. 

**  It  is  next  insisted  the  notes  and  mortgage  are  Illinois 
contracts,  and  are  not  within  the  operation  of  the  Missouri 
statute  allowing  damages  of  four  per  cent  upon  the  principal 
sum  of  a  note  duly  presented  for  payment  and  protested  for 
nonpayment.  The  mortgage  recites  that  Emile  S.  Guignon, 
the  mortgagor,  of  St.  Louis,  Missouri,  mortgages  and  war- 
rants to  the  Union  Trust  Company  of  St.  Louis,  Missouri, 
trustee,  the  lands  described  in  the  bill.  All  the  notes  were 
dated,  executed,  and  made  payable  at  the  office  of  said  trust 
company  in  St.  Louis,  hence  the  place  fixed  for  the  perform- 
ance of  the  contracts  was  St.  Louis,  and  the  notes  are  to  be 
held  Missouri  contracts,  and  subject  to  the  provisions  of  said 
statute:  Land  Co.  v.  Rhodes,  54  Mo.  App.  129, 

''It  is  further  contended  that  the  notes  protested  were  in- 
dorsed by  the  payee  in  blank,  and  held  by  other  parties  at 
time  of  protest,  not  complainants  in  the  bill,  and  who  were 
then  prima  facie  owners  thereof,  and  therefore  they,  and  not 
complainants  Lyon  and  Alley,  were  alone  entitled  to  the  four 
per  cent  damages.  The  evidence  of  Lyon  and  Alley  estab- 
lishes the  fact  of  their  ownership  of  all  of  said  notes  as  alleged 
in  the  bill,  and  they,  as  such,  had  the  right  to  recover  the 
damages  allowed  them,  respectively,  for  nonpayment  and  pro- 
test. The  indorsement  in  blank  was  not  intended  to,  and 
did  not,  vest  the  title  of  said  protested  notes,  or  either  of 
them,  in  the  Union  Trust  Company  or  State  Bank  of  St.  Louis. 

"  It  ia  also  insisted  that  the  protests  of  the  two  Lyon  notes, 
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protested  by  Carr,  are  void,  because  the  certificates  of  protest 
are  not  verified  by  his  aSidavit.  The  record  shows  they  were 
80  verified.  And  counsel  for  appellant  are  also  mistaken  in 
their  statement  that  it  is  not  alleged  in  the  bill  that  the  notes 
were  presented  at  the  place  where  they  were  to  be  paid. 

"It  is  further  objected  that  as  the  notes  were  due  March 
18th,  and  the  demand  was  made  for  payment  on  March  2l8t 
and  protested  on  same  day,  and  three  days'  grace  being  al- 
lowed by  the  law,  the  protest  was  premature.  In  each  cer- 
tificate of  protest  it  is  recited  that  the  notary  presented  the 
note  during  business  hours  at  the  office  of  the  Union  Trust 
Company,  St.  Louis,  Missouri,  the  place  of  payment,  on  March 
21,  1893,  and  demanded  payment,  which  the  maker  refused. 
In  Cook  V.  Renirk,  19  111.  598,  it  was  held  that,  in  the  absence 
of  statutory  provision  to  the  contrary,  bill  presented  for  pay- 
ment on  last  day  of  grace  was  presented  in  proper  time.  In 
the  case  of  Commercial  Bank  v.  Barksdale,  36  Mo.  573,  it  is  said : 
*It  seems  to  be  clearly  established  by  the  general  current  of 
authority  that  the  protest  must  be  made  on  the  same  day  the 
presentment  and  demand  is  made.'  We  think,  under  the 
proof,  the  demand  was  made  at  the  proper  time,  and  the  pro- 
test on  the  same  day  was  not  premature." 

The  ruling  of  the  appellate  court  on  the  question  of  the 
allowance  of  attorney  fees  and  compensation  to  the  trustee 
sufficiently  appears  from  the  following  opinion. 

Spencer  &  Van  Hoorebeke^  for  the  appellants. 

A.  &  J.  F.  Lee,  and  C.  W.  Thomas,  for  the  appellees. 

***  Craig,  J.  We  concur  in  the  judgment  of  the  appellate 
court,  and  it  will  only  be  necessary  to  add  a  few  words  in 
addition  to  what  is  said  in  the  opinion  of  that  court. 

It  is  insisted  in  the  argument  that  the  appellate  court  erred 
in  affirming  that  part  of  the  decree  wherein  four  per  cent 
damages  were  allowed  on  the  protest  of  a  note,  as  provided 
for  by  the  statute  of  Missouri,  as  construed  by  the  supreme 
court  of  that  state  in  Clark  v.  Schneider,  17  Mo.  296,  and 
other  cases.  In  support  of  this  position  reliance  is  placed 
on  section  8,  chapter  74,  page  835,  of  Kurd's  Statutes,  viz: 
"When  any  written  contract,  wherever  payable,  shall  be 
made  in  this  state,  or  between  citizens  or  corporations  of  this 
state,  or  a  citizen  or  corporation  of  this  state  and  a  citizen  or 
corporation  of  any  other  state,  territory,  or  country  (or  shall 
be  secured  by  mortgage  or  trust  deed  on  lands  in  this  state), 
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Buch  contract  may  bear  any  rate  of  interest  allowed  by  law 
to  be  taken  or  contracted  for  by  persons  or  corporations  in 
this  state,  or  which  is  or  may  be  allowed  by  law  on  any  con- 
tract for  money  due  or  owing  in  this  state."  We  do  not  think 
this  section  of  the  statute  controls  the  question  involved. 
Here  the  contract  was  made  in  Missouri,  and  was  payable  in 
that  state,  and  the  right  to  recover  the  damages  on  the  protest 
of  the  note  depends  upon  whether  the  notes  are  to  be  con- 
strued according  to  the  laws  of  Illinois  or  the  laws  of  Missouri. 
If  the  latter,  then  the  damages  were  properly  allowed. 

In  1  Jones-  on  Mortgages,  edition  of  1894,  the  author  says: 
**The  validity  of  a  contract  secured  by  a  mortgage  made  in 
one  state  upon  lands  in  another  state  depends,  so  far  as  the 
usury  laws  affect  it,  upon  the  question,  By  the  law  of  which 
state  is  the  contract  itself  governed?  If  ***  the  loan  is  to 
be  repaid  in  the  state  where  it  is  made,  the  contract  will  be 
governed  by  the  laws  of  that  state,  even  when  secured  by 
mortgage  of  land  situate  in  another  state":  Sec.  657.  "  The 
authorities,  generally,  do  not  regard  the  circumstance  that 
the  loan  is  secured  by  mortgage,  in  determining  whether  it 
is  usurious":  Sec.  660.  "  But  as  to  the  form  and  validity  of 
the  mortgage  deed  as  a  conveyance,  the  law  of  the  place 
where  the  land  is  situated  must  always  govern":  Sec.  662. 

In  1  Daniell  on  Negotiable  Instruments,  edition  of  1891, 
page  930,  the  author  says:  "The  rate  of  interest  which  a  bill 
of  exchange  or  promissory  note  bears  when  no  rate  is  speci- 
fied, and  the  question  whether  or  not  it  shall  bear  interest, 
are  both  determinable  by  the  law  of  the  place  where  it  is 
expressly  or  impliedly  to  be  paid":  Sec.  918.  "The  rule 
applicable  to  interest  applies  as  well  to  what  is  distinctly 
termed  '  damages.'  Each  party,  drawer,  indorser,  and  ac- 
ceptor is  liable  according  to  the  place  where  the  bill  is  drawn, 
indorsed,  or  accepted":  Sec.  921. 

Sections  1  and  2,  chapter  98,  of  Kurd's  Statutes,  entitled 
"  Negotiable  Instruments,"  provide  for  the  payment  of  dam- 
ages on  bills  of  exchange  protested  for  nonpayment  in  cer- 
tain specified  cases.  This  statute  would  seem  to  indicate 
that  the  allowance  of  damages  to  the  holder  of  protested 
commercial  paper  was  not  contrary  to  the  policy  of  the  state. 

Under  the  authorities  we  are  of  opinion  that  the  laws  of 
Missouri,  where  the  paper  was  payable,  must  control. 

Testimony  was  introduced  before  the  master  showing  what 
the  services  of  the  solicitor  were  reasonably  worth  in  the  case, 
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and  from  the  evidence  the  master  reported  as  follows:  "The 
master  further  reports  from  the  evidence  that  a  reasonable  sum 
for  expenses  for  attorneys  for  the  trustee  is  $2,250."  The  evi- 
dence before  the  master  also  showed  that  the  services  of  the 
Union  Trust  Company  were  reason ablj'-  worth  $400.  The 
report  of  the  master  was  approved,  and  the  court,  in  its  de- 
cree, ***  found  "  that  the  Union  Trust  Company  is  entitled  to 
$2,650  as  a  reasonable  compensation  for  its  services,  and  the 
necessary  expenses  incurred  by  it,  in  and  about  the  execution 
of  the  said  trust  cause  referred  to  master  for  computation." 
Upon  this  finding  the  court,  among  other  things,  decreed 
"that  out  of  the  proceeds  of  the  sale  the  master  in  chancery 
pay,  first,  the  costs  of  this  suit  and  of  said  sale,  including 
$2,650  to  said  Union  Trust  Company."  As  has  been  seen,  the 
decree  was  affirmed  in  the  appellate  court,  and  it  is  insisted 
that  the  decision  approving  the  allowance  of  $2,650  to  the 
Union  Trust  Company  is  erroneous. 

It  will  be  observed  that  the  allowance  of  $2,650  embraced 
two  items:  1.  $400  for  the  services  of  the  Union  Trust  Com- 
pany; 2.  $2,250  to  cover  reasonable  solicitor's  fees  for  fore- 
closing the  mortgage.  We  will  consider  the  two  items  sepa- 
rately. 

As  respects  the  first  the  deed  of  trust  contains  this  provi- 
sion: "It  is  agreed  that  said  trustee,  under  this  indenture, 
shall  be  entitled  to  a  reasonable  compensation  for  all  services 
rendered  thereunder,  to  be  paid  by  the  said  mortgagor." 
Here  is  an  express  agreement  by  the  mortgagor  to  pay  the 
trustee  compensation  for  his  services,  and  the  evidence  shows 
that  the  compensation  was  worth  $400,  the  amount  allowed 
by  the  court,  and  we  see  no  reason  why  under  the  agreement 
and  evidence,  the  allowance  should  be  disturbed. 

Appellants'  attorneys  have  cited  and  rely  on  Heffron  v. 
Gage,  149  111.  182,  as  an  authority  sustaining  their  position. 
An  examination  of  the  decision  in  that  case  will  show  that 
it  has  no  bearing  on  the  question.  In  that  case  the  circuit 
court  allowed  a  trustee's  fee  and  also  solicitors'  fees,  but  on 
appeal  to  the  appellate  court  the  decree  was  set  aside  as  to 
trustee's  fee  and  affirmed  in  all  other  respects.  The  defend- 
ants appealed  to  this  court  and  we  affirmed  the  judgment  of 
the  appellate  court.  But  the  trustee  who  was  defeated  in  the 
appellate  '*''  court  assigned  no  cross-errors,  and  the  ruling 
of  the  appellate  court  as  to  his  fee  was  not  called  in  ques-^ 
lion,  and  nothing  was  decided  or  said  on  that  subject. 
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We  now  come  to  the  question  as  to  the  amount  allowed 
the  Union  Trust  Company  for  solicitor's  fees.  The  mort- 
gage contains  a  provision  for  releasing  portions  of  the  mort- 
gaged property  upon  certain  payments  being  made,  and 
then  follows  this  clause:  "The  mortgagor  agrees  to  pay  all 
expenses  of  such  releases,  as  well  as  all  other  fees  and  charges 
of  the  said  trust  company  in  executing  this  trust."  Here 
the  Union  Trust  Company,  the  trustee  named  in  the  mort- 
gage, was  called  upon  by  the  holders  of  the  mortgage  in- 
debtedness to  foreclose  the  mortgage.  In  order  to  do  this  it 
was  necessary  for  it  to  employ  solicitors — men  skilled  in  that 
department  of  the  law.  The  company  was  not  a  lawyer, 
and  could  not,  without  the  assistance  of  a  solicitor,  foreclose 
the  mortgage,  and  whatever  expense  the  company  incurred 
in  foreclosing  the  mortgage,  reasonable  in  amount,  would,  in 
our  opinion,  fall  within  the  clause  of  the  mortgage  supra^ 
providing  for  fees  and  charges. 

Objection  is  made  to  the  amount  allowed.  The  amount 
of  the  mortgage  foreclosed  was  over  $43,000.  The  mort- 
gaged lands  had  been  sold  by  the  mortgagor,  and  in  fore- 
closing care  and  skill  were  required  in  order  to  secure  a  good 
title,  under  the  decree,  in  case  no  redemption  was  made. 
Under  all  the  circumstances  we  are  not  inclined  to  hold  that 
the  amount  allowed  was  too  large. 

The  judgment  of  the  appellate  court  will  be  af&rmed. 

Nkootiablb  Instruments — Protest — Damages— Conflict  o»  Laws. — 
Wrongfully  protesting  a  note  before  it  is  due  gives  a  right  to  nominal 
damages  only:  Hirahjield  v.  Fort  Worth  Nat.  Bank,  83  Tex.  452;  29  Am.  St 
Rep.  660.  The  form  and  necessity  for  protest  of  a  note  is  governed  by  the 
kx  tod  contraciua:  Extended  note  to  Dupre  v.  Bichard,  43  Am.  Dec.  2i7. 

Tkostees — CJoMFENSATiON  OT. — This  subjeot  is  discussed  at  length  in  the 
extended  note  to  Oibson's  ecue,  17  Am.  Dec.  266. 
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Moses  v.  L00M13. 

[156  Illinois,  392.] 

Afpeal — Bill  of  ExcKFtiONS— Identification  of  Exhibxts. — Exhibifci 
recited  ia  a  bill  of  exceptions  as  having  been  received  in  evidence  and 
marked  with  certain  marks  are  sufficiently  identified  by  such  marks 
without  any  recital  that  they  are  the  instruments  ofifered  in  evidence, 
provided  that  the  bill  certifies  that  the  evidence  therein  set  forth  is  all 
that  was  offered  at  the  trial,  and  no  other  exhibits  are  found  so  marked. 

Landlord  and  Tenant — Waiver  ok  Forfeiture  of  Lease. — The  right 
to  declare  a  forfeiture  secured  by  covenant  in  a  lease  may  be  waived 
by  parol. 

Landlord  and  Tenant — Estoppel  to  Enforob  Forfeiturb.  — A  land- 
lord, who  by  his  words  and  conduct  causes  his  tenants  to  believe  that 
he  does  not  intend  to  enforce  a  forfeiture  provided  for  in  the  lease  is 
estopped  to  avail  himself  of  the  forfeiture  after  his  tenants  have  acted 
nnder  such  belief. 

Straus  &  Bruggemeyer^  for  the  appellant. 

Longeneclcer  &  Jampolis,  for  the  appellees. 

■•*  Bailey,  J.  This  was  an  action  of  forcible  detainer, 
commenced  before  a  justice  of  the  peace  by  Albert  Moses 
against  D.  J.  Loomis,  E.  W.  Stevens,  and  R.  S.  Hopkins,  to 
recover  possession  of  certain  premises  in  the  city  of  Chicago 
which  the  plaintiff  had  previously  leased  to  Loomis  &  Stevens, 
and  a  portion  of  which  had  been  underlet  by  them  to  Hop- 
kins. Before  the  justice  of  the  peace  the  plaintiff  recovered 
judgment  against  all  the  defendants,  but,  on  appeal  by  the 
defendants  to  the  circuit  court,  a  trial  was  had  before  a  jury, 
resulting  in  a  verdict  and  judgment  in  their  favor.  On  ap- 
peal by  the  plaintiff  to  the  appellate  court  that  judgment 
was  affirmed,  and  this  appeal  is  from  the  judgment  of  affirm- 
ance. 

A  preliminary  question  arises  out  of  the  contention  by  the 
appellees  that,  as  the  bill  of  exceptions  is  framed,  the  written 
lease  from  the  plaintiff  to  Loomis  &  Stevens,  and  the  written 
demand  for  possession  served  on  them,  are  not  so  identified 
as  to  enable  an  appellate  court  to  consider  them,  and  conse- 
quently that,  80  far  as  appears,  there  was  an  entire  want  of 
evidence  upon  which  a  recovery  by  the  plaintiff  could  be 
based.  It  appears  from  the  opinion  of  the  appellate  court 
that  this  contention  was  sustained  by  that  court,  and  that 
the  judgment  was  affirmed  on  that  ground  alone.  Our  ex- 
amination of  the  bill  of  exceptions  brings  us  to  a  different 
conclusion.  That  document  recites  that  the  plaintiff  pro- 
duced an  iustrumeat  which  he  described  as  a  lease  from  him- 
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B6lf  to  Loomis  &  Stevens,  and  offered  it  in  evidence,  and  it  is 
then  recited  that  "said  lease  was  admitted  in  evidence  and 
marked  'Exhibit  A.'"  Immediately  following  that  recital 
appears  a  document  purporting  to  be  a  lease  from  the  plain- 
tiff to  Loomis  &  Stevens,  which  is  marked  "  Exhibit  '**  A." 
The  written  demand  for  possession  appears  in  the  bill  of  ex- 
ceptions in  very  much  the  same  way,  that  document  being 
marked  "  Exhibit  B."  It  is  true  there  is  no  express  recital 
that  the  documents  appearing  with  those  marks  are  the 
ones  offered  in  evidence  by  the  plaintiff,  but  at  the  close  of 
the  bill  of  exceptions  is  a  certificate  that  the  evidence  therein 
set  forth  is  all  the  evidence  offered  at  the  trial  by  either 
party,  and  as  no  other  exhibits  are  to  be  found  marked  "  Ex- 
hibits A"  and  '*  B,"  the  conclusion  necessarily  follows  that 
the  exhibits  so  marked  are  the  identical  documents  offered 
in  evidence  by  the  plaintiff  and  identified  by  those  marks. 

The  lease  in  question,  which  bears  date  April  28,  1898,  was 
executed  by  the  parties  thereto  under  their  respective  hands 
and  seals,  and  by  it  the  plaintiff  demised  to  Loomis  &  Ste- 
vens certain  premises  for  the  term  of  five  years,  commencing 
May  1,  1893.  Among  the  covenants  contained  in  the  lease 
is  one  which  provides  that  the  lessees  will  not  assign  the 
lease,  nor  let  or  underlet  the  whole  or  any  part  of  the  prem- 
ises, "  nor  make  any  alteration  therein,  without  the  written 
consent  of  said  party  of  the  first  part,  under  the  penalty  of 
forfeiture  and  damages."  It  is  claimed  by  the  plaintiff  that 
the  lessees,  in  violation  of  this  covenant,  made  certain  alter- 
ations in  the  premises,  by  cutting  through  the  floor  and  the 
joists  supporting  the  same  and  putting  in  stairs  descending 
to  the  basement  of  the  building,  without  his  written  consent, 
and  that  the  plaintiff  thereupon  elected  to  forfeit  the  lease, 
and,  after  serving  upon  the  lessees  a  written  notice  of  such 
forfeiture  and  a  demand  for  possession,  brought  this  suit. 

Evidence  was  given  at  the  trial  tending  to  show  that  the 
lessees  made  alterations  in  the  premises  as  above  stated,  and 
that  such  alterations  were  made  by  and  with  the  oral  direc- 
tion and  consent  of  plaintiff,  and  the  court  thereupon  gave  to 
the  jury  the  following  instruction: 

395  u  xf  you  believe  from  the  evidence  that  the  plaintiff, 
Moses,  verbally  authorized  the  defendants,  Stevens  &  Loomis, 
to  make  the  change,  if  any,  which  you  may  believe  from  the 
evidence  was  made  in  the  building,  this  was  a  waiver  by 
Moses  of  the  provision  of  the  lease  that  no  alteration  should 
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be  made  without  the  written  consent  of  Moses,  as  that  pro- 
vision was  inserted  in  the  lease  for  the  benefit  of  Moses,  and 
he  had  a  right  to  waive  it." 

The  assignment  of  error  upon  which  principal  reliance  is 
placed  by  the  appellant  is  the  one  which  calls  in  question 
the  propriety  of  this  instruction,  and  the  argument  by  which 
the  instruction  is  attacked  is  based  wholly  upon  the  old  maxim 
of  the  common  law  that  an  instrument  under  seal  cannot  be 
varied  or  abrogated  by  words  not  under  seal.  The  conten- 
tion is,  that,  as  the  lease  is  under  seal,  the  consent  of  the 
lessor  to  alterations  in  the  premises,  to  be  binding  on  him, 
could  be  given  only  in  the  mode  prescribed  in  the  lease,  viz., 
in  writing,  and  that  his  oral  consent  to  such  alterations,  or 
even  his  express  directions  to  the  lessees  to  make  them,  are 
of  no  avail.  It  cannot  be  denied  that  the  maxim  thus  sought 
to  be  invoked  has  repeatedly  been  recognized  and  applied  in 
this  state:  Barnett  v.  Barnes,  73  111.  216;  Hume  v.  Taylor,  63 
111.  43;  Chapman  v.  McGrew,  20  111.  101.  But  the  maxim  is 
not  applied  in  this  state  without  various  modifications:  White 
V.  Walker,  31  111.  422.  Thus  it  is  held  that  the  release  of  a 
debt  secured  by  a  mortgage  need  not  be  under  seal:  Ryan  v. 
Dunlap,  17  111.  40;  63  Am.  Dec.  334.  And  usually,  where 
parties  are  bound  to  one  another  by  writing  under  seal,  the 
obligors  will  be  discharged  by  parol  proof  of  facts,  if  suffi- 
cient in  themselves  to  constitute  a  discharge. 

So  rights  arising  under  sealed  instruments  may  be  waived 
by  parol.  Thus,  where  a  lease  contains  a  condition  of  for- 
feiture in  case  the  tenant  underlets  the  premises  without  the 
written  consent  of  the  lessor,  if,  after  such  condition  is  broken, 
the  lessor  does  any  act  which  is  '**  clearly  inconsistent  with 
his  reliance  upon  it,  such  as  the  acceptance  of  rent  with  full 
knowledge  of  all  the  facts,  such  conduct  amounts  to  a  waiver 
of  the  condition,  so  as  to  preclude  the  lessor  from  afterward 
availing  himself  of  the  forfeiture:  Qoodright  v.  Davida,  2  Cowp. 
803;  Wood  on  Landlord  and  Tenant,  530,  and  notes. 

Manifestly,  the  same  rule  should  apply  to  the  covenant  now 
under  consideration.  And  here,  as  the  evidence  tends  to 
show,  the  lessees  applied  to  their  lessor  to  put  in  some  stairs 
80  as  to  give  access  to  the  basement  of  the  demised  premises, 
and  their  lessor  replied  that  he  would  not  be  to  the  expense 
of  putting  them  in,  but  that  the  lessees  might  do  it,  and  for 
that  purpose  might  use  the  old  stairs  which  were  then  in  the 
basement,  and  that  they  thereupon  made  the  necessary  open- 
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ing  in  the  floor  and  put  in  the  stairs  designated  by  the  lessor. 
These  facts  show  a  clear  intention  on  the  part  of  the  plaintiflF 
to  waive  his  right  of  forfeiture  growing  out  of  the  alteration 
in  the  premises  thus  authorized  by  him,  and  we  see  no  reason 
why  he  should  not  be  held  to  such  waiver.  There  is  no  ques- 
tion, so  far  as  we  can  see,  of  any  variation  or  abrogation  of 
the  sealed  instrument,  but  merely  a  waiver  by  tiie  plaintiff 
of  his  right  to  declare  a  forfeiture  thereunder.  In  fact,  the 
case  would  seem  to  be  an  appropriate  one  for  an  application 
of  the  doctrine  of  estoppel.  The  plaintiff  having,  by  his 
words  and  conduct,  caused  the  lessees  to  believe  that  he 
would  not  enforce  the  forfeiture  provided  for  in  the  lease,  and 
they,  with  that  belief,  having  made  the  alterations  in  ques- 
tion, he  ought  equitably  to  be  estopped  from  seeking  now  to 
avail  himself  of  the  forfeiture. 

We  are  of  the  opinion  that  there  was  no  error  in  the  in- 
struction, and,  there  being  no  other  errors  pointed  out  which 
seem  to  us  to  be'  worthy  of  consideration,  the  judgment  of 
the  appellate  court  will  be  affirmed. 

Waivbr  of  Forfeitdre  of  Lease. — Courts  of  law  strive  to  avoid  en« 
forcing  forfeitures,  and  courts  of  equity  relieve  against  them.  As  a  conse- 
quence of  this  rule  it  re^sults  tliat  if  a  landlord  means  to  take  advantage  of 
any  breach  of  covenant  in  a  it-use  so  that  it  shall  operate  as  a  forfeiture 
thereof,  he  must  not  do  aiiyLliiiig  wiiich  may  be  deemed  an  acknowledgment 
of  the  tenancy  and  a  waiver  of  the  forfeiture.  To  show  a  waiver  and  the 
determination  of  the  landlord  to  disclaim  the  reversion  and  continue  the 
lease,  slight  acts  are  sufiicieat,  and  any  recognition  of  a  tenancy  as  subsist- 
ing after  the  right  of  entry  has  accrued  and  the  landlord  has  notice  of  the 
forfeiture  has  the  eflfeot  of  a  waiver:  Garnhart  v.  Finney,  40  Mo.  449;  93 
Am.  Dec.  303;  Allen  v.  Dent,  4  Lea,  67G;  Williams  v.  Vanderbilt,  145  111. 
238;  36  Am.  St.  Rep.  486.  A  lessor  waives  the  right  to  insist  upon  the 
forfeiture  of  hia  lease  by  actions  which  amount  to  a  consent  to  a  departure 
from  the  strict  letter  thereof:  Hukdl  v.  Myers,  36  W.  Va.  639.  A  waiver 
of  forfeiture  may  be  implied  from  silence.  Thus,  if  a  landlord  is  entitled 
by  the  terms  of  his  lease  to  exact  a  forfeiture  in  case  of  default  in  the  pay- 
ment of  rent,  and  when  the  rent  becomes  due  the  landlord  demands  pay- 
ment and  the  tenant  says  he  will  credit  the  amount  on  a  note  held  by  him 
against  the  landlord,  to  which  the  landlord  makes  no  reply,  the  latter  can- 
not thereafter  insist  upon  a  forfeiture  for  that  particular  act  as  a  breach  of 
covenant.  If  he  did  not  intend  to  agree  to  the  tenant's  proposition  it  was 
his  duty  to  say  so  at  the  time,  and  hia  failure  constituted  a  waiver  of  the 
right  to  declare  a  forfeiture:  Johnson  v.  Douglass,  73  Mo.  168.  If  a  land- 
lord, by  acquiescence  in  his  tenant's  dilatoriness  in  the  payment  of  rent, 
induces  the  tenant  to  believe  that  strict  observance  of  his  covenant  to  pay 
rent  at  a  specified  time  is  not  to  be  required  of  him,  the  lessor  thereby 
waives  his  right  to  insist  upon  a  forfeiture  for  breach  of  the  condition,  and 
equity  will  not  enforce  it,  especially  when  full  compensation  can  be  made 
to  the  landlord:  Thropp  v.  Fitld,  26  N.  J.  £^.  82. 
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Acceptance  of  Rent.  — The  most  familiar  instance  of  the  waiver  of  the  forfeit- 
nre  of  a  lease  arises  from  the  acceptance  of  rent  by  the  landlord  after  condi- 
tion broken,  and  it  is  a  universal  rule  that  if  the  landlord  accepts  rent  from 
his  teuaut  after  full  notice  or  knowledge  of  a  breach  of  a  covenant  or  condi* 
tion  in  his  lease  for  which  a  forfeiture  might  have  been  demanded,  this  con- 
■titutes  a  waiver  of  forfeiture  which  cannot  afterward  be  asserted  for  that 
particular  breach  or  any  other  breach  which  occurred  prior  to  the  acceptance 
of  the  rent.  In  other  words,  the  acceptance  by  a  landlord  of  the  rents,  with 
full  knowledge  of  a  breach  in  the  conditions  of  the  lease,  and  of  all  of  the 
circumstances,  is  an  affirmation  by  him  that  the  contract  of  lease  is  still  in 
force,  and  he  is  thereby  estopped  from  setting  up  a  breach  in  an}'  of  the 
conditions  of  the  lease,  and  demanding  a  forfeiture  thereof :  (7a?-nAar<  v. 
Fin7iey,  40  Mo.  449;  93  Am.  Dec.  303;  Oomber  v.  Hackett.  6  Wis.  323;  70 
Am.  Dec.  467;  HukilL  v,  Myers,  36  W.  Va.  639;  Little  Rock  Granite  Co.  v. 
Shall,  59  Ark.  405;  McGlyim  v.  Moore,  25  Cal.  384;  Dalim  v.  Ba,low,  93 
Ala.  120.  The  landlord  may  elect  to  waive  a  forfeiture  by  suing  for  the 
rent:  Clark  v.  Jones,  1  Denio,  516;  43  Am.  Dec.  706.  If  a  lessee,  by  failing 
to  pay  the  taxes  according  to  a  covenant  in  the  lease,  thereby  gives  the 
lessor  a  right  to  re-enter  for  nonpayment,  and,  after  default  in  the  payment 
of  such  taxes,  the  lessor,  with  knowledge  thereof,  accepts  rent  subsequently 
accruing,  this  constitutes  a  waiver  of  the  right  to  declare  a  forfeiture  and 
an  affirmation  of  the  continuance  of  the  lease,  and  the  lessee's  continued 
failure  to  pay  the  taxes  does  not  give  the  lessor  a  right  to  re-enter.  Such 
riglit  can  only  arise  in  case  of  a  new  and  positive  breach,  accruing  subse- 
quent to  such  affirmance:  Conger  V.  Duryee,  90  N.  Y.  594.  A  receipt  by  a 
lamllord  for  rent  in  advance,  with  full  knowledge  that  covenants  in  the 
lease  have  been  previously  broken,  is  a  waiver  of  the  forfeiture  and  an 
affirmation  of  an  election  to  continue  the  lease  for  the  time  for  which  the 
lessor  receives  the  rent:  Brooks  v.  Rogers,  99  Ala.  433.  A  forfeiture  of  » 
lease  cannot  be  enforced  under  a  stipulation  therein  that  it  shall  be  void  for 
default  of  any  payment  for  thirty  days,  merely  because  of  failure  for  that 
time  to  pay  any  part  of  a  certain  payment  due,  if  both  parties  have  disre- 
garded the  strict  terms  as  to  payments,  some  payments  being  made  before 
due,  and  no  reference  is  made  to  the  default  until  long  after  the  amount  due 
has  been  paid:  Westmoreland  etc.  Oaa  Co.  v.  De  Witt,  130  Pa.  St.  235. 
Acceptance  of  rent  by  a  lessor,  after  the  lessee  has  committed  a  breach  of 
his  covenauts,  such  as  autlionaes  the  landlord  to  declare  a  forfeiture,  is  not 
a  waiver  thereof,  if  the  lessor  is  ignorant  of  such  breach  at  the  time  of  the 
acceptance  of  the  rent:  Walker  v.  Engkr,  30  Mo.  130;  McGlynn  v.  Moore, 
25  Cal,  385.  If  a  lease  provides  for  a  re-entry  and  termination  thereof 
for  nonpayment  of  rent,  the  acceptance  of  rent  in  arrears,  after  notice  of 
forfeiture  and  a  termination  of  the  lease,  does  not  constitute  a  forfeiture, 
unless  the  rent  accepted  became  due  after  the  breach  was  committed  by  the 
tenant:  Silva  v.  Campbell,  84  Cal.  420.  Hence,  a  lessor  does  not  waive  hia 
right  to  claim  a  forfeiture  for  nonpayment  of  rent,  by  collecting  rents  sub- 
sequent to  notice  to  vacate  and  applying  such  collections  to  the  payment  of 
installments  of  rent  falling  due  prior  to  tlie  one  upon  which  a  forfeiture  ia 
claimed:  Carraher  v.  Bell,  7  Wash.  81.  A  landlord,  under  a  lease  providing 
that,  on  default  by  the  tenant  in  the  payment  of  rent  and  taxes  at  all  times 
and  in  a  manner  specified,  the  former  shall  have  the  option  to  declare  the 
lease  terminated  and  forfeited,  or  to  pay  the  taxes  and  make  them  a  lien 
on  the  leasehold  estate,  and  improvements  thereon,  paramount  to  all 
other  liens,  does  not  waive  his  right  to  elect  to  declare  a  forfeiture  for  the 
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nonpayment  of  rent  by  forbearing  to  collect  it  promptly  as  it  falls  due,  and 
allowing  the  tenant  to  be  habitually  in  default,  or  by  paying  the  taxes 
which  should  have  been  paid  by  the  tenant:  Douglas  v.  Herrm,  53  Minn. 
204.  Conditions  of  a  continuing  nature  in  a  lease  are  waived  by  the  accept* 
ance  of  rent  by  the  landlord  only  as  to  past  breaches.  The  landlord  is  not 
thereby  precluded  from  taking  advantage  of  a  forfeiture  resulting  from  a 
subsequent  or  continued  breach:  Olufk  v.  Elkan,  36  Minn.  SO;  Alexander  v, 
Hodges,  41  Mich.  691;  McOlynn  v.  Moore,  25  Cal.  385.  A  lease  is  forfeited 
and  terminated  if,  after  the  tenant  is  in  default,  the  lessor  refuses  to  accept 
payment  of  the  arrears  of  rent,  and  leases  the  same  property  to  another 
person,  and  a  waiver  of  forfeiture  for  such  nonpayment  of  rent  cannot  be 
thereafter  claimed  against  the  landlord  by  the  original  tenant:  Ouffy  v. 
Hukill,  34  W.  Va.  49;  '26  Am.  St.  Rep.  901.  A  right  of  re-entry  and  for- 
feiture, upon  failure  to  pay  rent,  must  be  enforced  during  the  term,  other- 
wise the  forfeiture  is  waived.  Thus  if,  under  a  lease,  the  buildings  erected 
on  the  premises  are  subject  to  forfeiture  for  a  failure  to  pay  rent,  and  a 
new  lease  makes  such  conditions  of  the  old  lease  binding  as  are  not  changed 
by  the  express  terms  of  the  new  lease,  and  one  of  these  terms  mortgages 
the  buildings  to  secure  the  rent,  the  right  of  forfeiture  is  waived,  and  does 
not  exist  under  the  new  lease:  Chealham  v.  Plinke,  1  Tenu.  Ch.  575.  The 
subject  of  the  enforcement  of  the  forfeiture  of  a  lease  for  breach  of  condi- 
tions by  the  lessee  is  treated  at  length  in  a  note  to  Guffy  v.  Hukill,  26  Am. 
St.  Rep.  911-913. 

Subletting — Assignment. — If  a  lease  is  subject  to  forf<Mture  by  the  act  of 
the  lessee  in  subletting  the  premises,  the  right  of  forfeiture  is  waived  if  the 
lessor,  with  knowledge  of  the  forfeiture,  accepts  rents  after  the  breach  of 
the  condition,  or  sues  out  distress  for  rent  accruing  after  the  forfeiture: 
McKildoe  v.  Darracott,  13  Gratt.  278;  Ireland  v.  Nichols,  46  N.  Y.  413.  A 
notice  by  a  landlord,  as  provided  by  statute,  to  pay  rent,  or  he  will  re-enter, 
given  with  knowledge  that  the  tenant  has  sublet  in  contravention  of  the 
stipulations  in  the  lease,  is  a  waiver  of  the  forfeiture  incurred  by  subletting: 
Frazier  v.  Caruthers,  44  111.  App.  61.  Forfeiture  of  a  lease,  for  breach  of  a 
condition  against  subletting  without  the  landlord's  consent,  is  waived  by 
the  latter's  acceptance  of  rent  with  knowledge  of  the  subtenant's  occupancy, 
and  the  taking  of  his  individual  checks,  stating  upon  their  face  that  they 
are  for  rent:  Trauerman  v.  Lippiiicott,  39  Mo.  App.  478.  Although  an 
assignment  of  the  term  by  the  lessee  without  the  consent  of  the  landlord 
works  a  forfeiture  of  the  lease,  still  such  forfeiture  is  waived  by  the  land- 
lord, with  knowledge  of  the  facts,  accepting  rent  from  the  assignee,  although 
when  receiving  it  the  landlord  protests  against  such  effect  being  given  to  his 
act  in  accepting:  Gulf  etc.  Ry.  Co.  v.  Settegaat,  79  Tex.  256;  Crouch  v.  Wabash 
etc.  Ry.  Co.,  22  Mo.  App.  315.  Forfeiture  of  a  lease  for  breach  of  a  conditioa 
against  assignment,  or  subletting,  without  the  written  consent  of  the  land- 
lord, is  waived  by  his  acceptance  of  rent  for  eight  years,  with  knowledge  of  a 
partial  assignment  or  subletting  of  the  premises  without  his  written  consent, 
and,  in  such  case,  he  is  estopped  from  claiming  a  forfeiture  because  of  such 
use  of  the  premises:  Smith  v.  Rector  etc.  of  St.  Philip's  Church,  107  N.  Y. 
611.  Forfeiture  of  a  lease  by  a  breach  of  a  condition  not  to  assign  is  not 
waived  by  acceptance  of  rent  from  the  assignee,  unless  the  landlord  has 
knowledge  of  the  assignment,  and  this  knowledge  mast  be  shown:  Kew  t. 
Trainor,  50  111.  App,  629;  affirmed  160  111.  15a 
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[156  ILUNOIS,  448.] 

Corporations.— Regularity  and  Legality  o»  the  Organization  of  a 
corporatioa  is  impliedly  admitted  by  proceeding  against  it  in  its  corpo> 
rate  name. 

Corporations.— An  Information  in  Quo  Warranto  against  a  corpora- 
tion, setting  out  its  charter,  and  the  proceedings  which  resulted  in  its 
incorporation,  in  express  terms,  admits  the  purposes  of  its  organization 
and  the  scope  of  its  corporate  powers. 

Quo  Warranto — Form  of  Pleadings. — An  information  in  the  nature  of 
quo  warranto  is  a  civil  remedy.  The  pleadings  must  conform,  as  far  as 
possible,  to  the  general  principles  governing  ordinary  civil  actions. 

In  Quo  Warranto  Defendant  mu.st  either  Disclaim  or  Justify.  If 
he  justifies  he  must  set  out  his  title  specially. 

Quo  Warranto. — Joinder  of  Pleas  of  Justification  and  Disclaimer  is 
repugnant  and  inconsistent,  and  subject  to  demurrer  in  a  qao  warranto 
proceeding. 

Quo  Warranto. — Demurrer  to  Pleas  may  Reach  Defects  in  the  in- 
formation in  quo  warranto  proceedings. 

Quo  Warranto.— Sufficiency  of  the  Information  in  quo  warranto  in 
point  of  substance  to  sustain  the  judgment  may  be  reached  either  by 
demurrer,  motion  in  arrest  of  judgment,  or  by  error,  and  may  be  con- 
sidered on  appeal,  though  not  challenged  by  demurrer. 

Monopolies. — Combination  or  Trust  organized  to  control  the  manufac- 
ture and  sale  of  all  distillery  products,  and  to  thus  dictate  the  amount 
to  be  manufactured  and  the  selling  price,  is  illegal  and  void. 

Monopolies. — Incorporation  of  an  organization  or  combination  to  monopo- 
lize a  business,  and  the  transfer  to  it  of  the  property  of  its  members, 
do  not  purge  it  of  its  iller;ality. 

Monopolies  —  Corporation  Charter  cannot  Authorize.  —  A  charter 
authorizing  a  corporation  to  engage  in  a  general  distillery  business,  and 
to  own  the  property  necessary  for  that  purpose,  does  not  authorize  it  to 
form  a  trust  and  combination,  and  create  a  monopoly  of  such  business. 

Corporations — Monopolies — Ouster. — If  a  corporation  misuses,  abuses, 
and  usurps  the  powers  granted  by  its  charter  in  creating  a  monopoly, 
or  otherwise,  it  may  be  ousted  from  its  franchises  by  judgment  in  quo 
warranto  proceedings. 

Quo  WARRANTO  against  the  Distilling  and  Cattle  Feeding 
Company.  The  information  alleged  that  on  May  10,  1887, 
there  were  existing  and  doing  business  in  Illinois  five  dif- 
ferent distillery  corporations,  also  one  such  corporation  or- 
ganized under  the  laws  of  Missouri,  and  one  corporation 
organized  under  the  laws  of  Ohio,  and  a  copartnership  and 
an  individual  also  doing  business  in  the  latter  state,  all  of 
which  were  then  engaged  in  operating  distilleries,  in  the  pur- 
chase of  grain  and  in  the  manufacture  and  sale  of  alcohol 
and  other  distillery  products,  and  that  for  the  purpose  of 
forming  and  creating  a  trust,  and  with  the  design  of  control- 
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ling  and  regulating  the  output,  manufacture,  and  sale  of 
distillery  products,  and  of  establishing  a  monopoly  in  the 
manufacture  and  sale  thereof,  the  owners  of  the  capital  stock 
of  such  corporations,  firm,  and  individuals  entered  into  a  cer- 
tain trust  agreement,  by  which  was  formed  the  Distillers  and 
Cattle  Feeders'  Trust.  The  information  further  alleged  that 
within  one  year  thereafter  there  had  been  absorbed  by  such 
trust,  under  the  terms  and  provisions  of  its  trust  agreement, 
eighty-one  different  distillery  companies  organized  under  the 
laws  of  the  various  states  in  which  they  were  respectively 
located  and  doing  a  distillery  business;  that  twenty-two  of 
the  distillery  companies  thus  absorbed  by  the  trust,  and 
which  had  transferred  all  their  capital  stock  thereto,  were 
corporations  organized  under  the  laws  of  Illinois;  that  in 
February,  1890,  for  the  purpose  of  more  perfectly  establish- 
ing a  combination,  making  its  monopoly  more  complete,  and 
of  more  fully  exercising  the  power  of  regulating  and  control- 
ling the  distillery  business,  and  more  effectively  preventing 
competition  therein,  and  in  or<ler  to  clothe  an  unlawful  com- 
bination in  legal  garb,  the  trustees  of  the  Distillers  and  Cat- 
tle Feeders'  Trust  organized  such  trust  as  a  corporation  under 
the  general  incorporation  act  and  name  of  tRe  Distillers  and 
Cattle  Feeders  Company;  thiit  the  trustees  of  the  said  trust 
at  the  time  of  the  organization  of  the  said  corporation  sub- 
scribed for  all  the  stock  therein,  and  elected  themselves  its 
directors;  that  at  the  same  time  they,  or  so  many  of  them  as 
were  necessary  to  constitute  a  majority  of  the  directors  of 
■each  of  the  corporations  composing  the  trust,  were  direct- 
ors thereof,  and  holders  of  all  the  stock  in  such  corpo- 
rations, and  that  they  directed  a  conversance  of  ail  the 
property  which  those  corporations  held  to  the  newly  formed 
corporation,  and  that  as  directors  of  those  corporations  they 
executed  to  the  Distilling  and  Cattle  Feeding  Company  a 
transfer  of  all  the  property  of  those  corporations,  except  such 
as  was  held  by  them,  and  this  they  continue  to  hold;  that 
upon  the  incorporation  of  the  Distilling  and  Cattle  Feeding 
Company,  the  holders  of  stock  in  the  said  trust  were  called 
together,  and  their  certificates  of  stock  therein  surrendered  to 
the  trustees  thereof,  and  that  there  was  issued  to  them,  in 
lieu  thereof,  shares  of  stock  in  the  newly  formed  corporation 
"which  assumed  and  agreed  to  discharge  all  the  contracts  and 
obligations  of  said  trust  to  the  former  owners  of  stock  in  the 
corporations  forming  such  trust;  that  such  corporations  con- 
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tinue  as  corporations  in  form,  but  have  not  been  operated 
since  the  organization  of  the  Distilling  and  Cattle  Feeding 
Company;  that  the  franchises  of  such  corporations,  since  they 
have  been  absorbed  by  such  trust,  have  been  paralyzed  and 
useless  in  the  hands  of  the  newly  formed  corporation;  that 
that  company  directs,  controls,  and  manages  the  property  of 
those  corporations  as  fully  and  completely,  and  with  the 
same  intention  and  design,  and  for  the  accomplishment  of 
the  same  purposes  as  the  property  and  business  of  those  cor- 
porations were  managed  and  operated  under  the  said  trust 
agreement,  and  that  the  newly  formed  corporation  is,  in  fact, 
a  continuation  of  said  trust;  that  the  Distilling  and  Cattle 
Feeding  Company  has  continued  to  procure  and  obtain,  from 
time  to  time,  by  purchase  or  otherwise,  the  entire  distillery 
property  and  business  of  a  large  number  of  other  distilleries 
organized  under  the  laws  of  the  various  states,  and  that  at 
the  time  of  making  such  purchases,  and  as  a  part  considera- 
tion therefor,  it  exacted  from  the  holders  of  a  majority  of  the 
stock  of  such  institutions  contracts  that  they  would  not,  at 
any  time  within  five  years  from  the  date  of  the  purchases, 
engage  in  the  business  of  distilling  at  any  place  in  the  United 
States  within  one  thousand  miles  of  Chicago.  The  informa- 
tion further  alleged  that  the  Distilling  and  Cattle  Feeding 
Company  has  been  so  managed  and  operated  that  it  controls 
and  has  a  monopoly  of  the  distillery  business  of  the  United 
States  north  of  the  line  of  the  Ohio  river;  that  it  has  been 
the  policy  of  this  corporation,  carried  out  by  its  oflScers,  to 
prevent  competition,  to  regulate  and  control  the  production 
and  output  of  all  distillery  products,  and  to  dismantle  and 
keep  idle  a  large  number  of  distilleries  now  within  its  con- 
trol by  purchase  or  otherwise;  that  it  has  introduced  a  sys- 
tem of  disposing  of  its  output,  by  which,  through  various 
distributers  in  different  parts  of  the  United  States,  its  pro- 
ductions are  sold,  and  with  each  sale  there  is  given  to  the 
purchaser  a  voucher  of  rebate,  promising  to  repay  seven  cents 
per  gallon  on  the  amount  purchased  at  the  end  of  six  months, 
provided  the  purchaser  shall  have  bought  all  his  supply  of 
distillery  products  from  said  corporation;  that  by  means  of 
such  rebate  system  said  corporation  brings  within  its  con- 
trol every  dealer  who  becomes  its  patron,  and  thus  dictates 
prices  to  all  consumers  at  pleasure.  The  information  then 
alleges  that  the  defendant  corporation,  by  means  of  the  com- 
binations before  mentioned,  has  created  a  monopoly  in  the 
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manufacture  and  output  of  distillery  products,  and  has 
secured  such  control  over  the  consumers  thereof  as  to  destroy 
all  competition  in  the  manufacture  and  sale  of  such  products 
throughout  the  United  States,  and  has  and  continues  to  mis- 
use, abuse,  and  pervert  the  powers  and  privileges  conferred 
on  it  by  law,  and  prays  that  it  be  summoned  to  answer  by 
what  right  it  has  so  misused  and  perverted  its  powers  and 
franchises,  and  assumes  to  exercise  the  aforesaid  powers, 
liberties,  privileges,  and  franchises.  The  defendant  corpora- 
tion filed  five  pleas  to  the  information.  A  demurrer  was 
sustained  to  all  the  pleas.  Judgment  of  ouster  was  entered 
against  the  defendant,  and  it  appealed. 

The  first  plea  of  the  defendant,  and  the  only  one  necessary 
to  set  out,  admitted  that  on  May  10,  1887,  there  were  exist- 
ing and  doing  business  in  this  state,  in  Ohio,  and  in  Missouri, 
the  seven  corporations,  the  copartnership  and  the  individual 
alleged  in  tlie  information,  and  that  on  that  day  they  entered 
into  the  trust  agreement  above  set  forth;  that  within  one 
year  from  May  10,  1887,  the  trust  agreement  embraced  about 
eighty-one  dififerent  distillery  companies,  persons,  and  firms 
that  had,  at  some  time  prior  thereto,  been  engaged  in  the 
distillery  business;  that  among  them  were  the  several  Illi- 
nois corporations  named  in  the  information;  that  those  cor- 
porations had  all  become  parties  to  the  trust  agreement  prior 
to  February  11,  1890,  and  that  each  of  them  conveyed  its 
real  estate  to  some  person  to  be  held  in  trust  for  the  persons 
who  were  then  stockholders  in  the  respective  corporations, 
and  that  the  trustee  executed  back  to  the  corporation  a  lease 
of  such  real  estate  for  the  term  of  twenty-five  years,  and  that 
the  respective  stockholders  sold  and  surrendered  their  capital 
stock,  except  so  much  as  was  necessary  to  be  retained  to 
qualify  for  a  minority  of  directors,  to  the  trustees  named  in 
the  trust  agreement  and  their  successors;  that  the  said  trus- 
tees owned  and  controlled  the  stock  in  these  various  corpora- 
tions; that  a  special  meeting  of  the  holders  of  trust  certificates 
of  the  Distillers  and  Cattle  Feeders'  Trust  was  held  in  Feb- 
ruary, 1890,  at  Peoria,  to  consider  the  advisability  of  adopt- 
ing a  recommendation  of  the  trustees  to  form  a  corporation 
with  a  capital  stock  of  thirty-five  million  dollars,  and  that 
at  such  meeting  the  preamble  and  resolutions  set  out  in  the 
information  were  unanimously  adopted;  that  the  defendant 
was  organized  as  stated  in  the  information,  and  that  its 
charter  is  therein  correctly  set  forth;  that  the  first  board  of 
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directors  of  the  Distilling  and  Cattle  Feeding  Company,  in- 
corporated as  alleged,  were  the  same  individuals  who  had 
been  trustees,  and  that  they  so  continued  until  the  annual 
election  of  directors;  that  the  defendant  subsequently  pur- 
chased the  property  and  business  of  H.  H.  Shufeldt  &  Co., 
and  tlie  property  of  the  Calumet  Distilling  Company,  as 
alleged;  that  the  defendant  had  dismantled  the  plants  of  the 
Chicago  Distillery  Company  and  of  some  fifteen  other  com- 
panies, and  that  it  had  adopted  the  form  of  rebate  voucher 
in  the  information  set  forth. 

The  plea  then  denies  that  all  the  firms  and  individuals 
mentioned  as  signing  the  trust  agreement  were,  on  May  10, 
1887,  engaged  in  operating  distilleries,  in  the  purchase  of 
corn,  and  in  the  manufacture  of  spirits  and  in  the  sale  of  the 
same.  It  denies  that  the  trust  agreement  was  signed  by  said 
persons  and  corporations  for  the  purpose  of  forming  and  creat- 
ing a  trust,  with  the  design  of  controlling  and  regulating  the 
output,  manufacture,  and  sale  of  distillery  products  in  the 
county  of  Cook  and  state  of  Illinois,  and  in  the  United  States 
of  America.  It  denies  that  the  agreement  was  entered  into  for 
the  purpose  of  establishing  a  monopoly  in  the  manufacture  and 
sale  of  alcohol,  spirits,  and  high  wines  and  all  other  distillery 
products.  It  denies  that  the  eighty -one  distilling  companies 
mentioned  in  the  information  were,  at  the  time  they  became 
parties  to  the  agreement,  or  had  been  for  several  years  prior 
thereto,  carrying  on  and  operating  the  distilling  business,  and 
producing  alcohol,  spirits,  and  high  wines,  and  all  other  dis- 
tillery products  from  the  distillation  of  grain,  or  that  they 
were  then  engaged  in  the  sale  of  such  products.  It  denies 
that  all  of  said  distilling  companies  transferred  their  capital 
stock  to  the  Distillers  and  Cattle  Feeders'  Trust.  It  denies 
that  the  real  estate  of  the  respective  corporations  named  in 
the  information  was  conveyed  to  any  trustee  for  the  purpose 
of  carrying  out  any  scheme  of  combination  and  trust,  or  that 
the  stock  of  such  corporations  was  sold  and  transferred  to 
the  trustees  of  the  trust  for  the  purpose  of  effecting  or  carry- 
ing out  any  unlawful  organization.  It  denies  that  the  prop- 
erties formerly  belonging  to  the  several  corporations  were 
transferred  to  the  defendant  under  and  by  virtue  of,  or 
in  accordance  with,  the  preamble  and  resolutionp  set  out  in 
the  information  as  having  been  adopted  by  the  certificate 
holders  in  February,  1890.  It  denies  that  in  pursuance  of 
euch  resolutions,  and  for  the  purpose  of  more  perfectly  estab- 
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lishing  said  combination  and  making  the  monopoly  thereof 
more  complete,  and  exercising  more  fully  the  power  of  regu- 
lating the  production  of  alcohol,  spirits,  and  high  wines,  and 
of  more  effectually  preventing  competition  in  the  distillery 
business,  and  in  order  to  clothe  the  unlawful  combination 
in  legal  guise,  the  trustees  organized  the  defendant  corpora- 
tion, and  it  denies  that  the  defendant  was  formed  with  any 
such  purpose  or  intent  as  charged  in  the  information. 

The  plea  further  denies  that  the  trustees  of  the  trust  exe- 
cuted, or  caused  to  be  executed,  to  the  defendant  company 
transfers  or  conveyanres  of  all  the  property  of  every  kind 
and  description.  It  denies  that  the  individuals  who  were 
trustees  of  the  trust  and  who  were  directors  of  the  defendant, 
or  who  were  directors  of  the  respective  corporations  above 
mentioned,  continued  to  hold,  or  still  hold,  any  stock  in  those 
corporations,  and  it  denies  that  the  individuals  who  were  at 
the  time  to  transfer,  and  did  transfer,  all  the  property  of  the 
respective  corporations  to  the  defendant,  then  were  and  still 
remain  directors  of  those  corporations,  and  then  were  and 
still  are  directors  of  the  defendant.  It  denies  that  the 
holders  of  certificates  in  the  trust  were  called  together,  and 
that  their  certificates  were  surrendered  to  the  trustees  of  the 
trust,  and  that  there  were  issued  to  them,  in  lieu  thereof, 
shares  of  the  capital  stock  of  the  defendant,  as  alleged  in  the 
information.  It  denies  that  the  several  corporations  which 
went  into  and  became  members  of  the  trust  still  continue 
as  corporations  in  form.  It  denies  that  the  defendant  con- 
trols and  manages  the  property  of  those  corporations 
as  stated  in  the  information.  It  denies  that  the  defend- 
ant manages  said  property,  or  any  of  it,  as  it  was  man- 
aged by  the  respective  corporations  while  parties  to  the  trust. 
It  denies  that  the  defendant  is  a  direct  continuation  of  the 
trust.  It  denies  that  the  defendant  has  been  so  managed  and 
operated  by  its  directors  as  to  have  come  into  the  control 
and  substantial  monopoly  of  the  business  of  manufacturing 
high  wines,  spirits,  and  other  distillery  products  from  grain 
in  the  United  States.  It  denies  that  it  has  succeeded  in 
obtaining,  by  means  of  the  methods  set  out  in  the  information, 
the  ownership  or  control  of  every  distillery  property  that  in 
November,  1892,  was  in  active  operation  in  that  portion  of 
the  United  States  north  of  the  Ohio  river.  It  denies  that  in 
November,  1892,  and  at  the  present  time,  it  was  and  is  in 
control  of  the  business  of  distilling  high  wineS|  spirits,  and 
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alcohol,  60  as  to  produce  or  control,  or  to  now  produce  or 
control,  ninety-five  per  cent  of  the  entire  product  of  those 
articles  in  the  United  States.  It  denies  that  it  has  heen  or 
is  now  its  policy,  for  the  purpose  of  preventing  competition 
and  controlling  the  production  and  output  of  high  wines, 
spirits,  and  alcohol,  to  dismantle  and  keep  idle,  or  that  it 
has  dismantled  and  kept  idle,  a  large  numher  of  distill- 
ing plants  which  it  has  purchased  or  into  the  possession 
of  which  it  has  come.  It  denies  that  it  is  a  part  of  the 
defendant's  policy  to  dismantle  any  plants  or  prevent  their 
being  used,  or  that  it  has  or  does  keep  such  property  idle 
that  could  be  used  without  loss  in  the  production  of  alcohol, 
epirits,  and  high  wines.  It  denies  that  by  means  of  the  oper- 
ation of  the  rebate  system  the  defendant  brings  under  its 
control  every  dealer  who  becomes  its  patron,  or  that  he  is 
thereafter  forced  to  continue  his  exclusive  patronage  or  sub- 
ject himself  to  a  greater  or  less  loss  of  money  which  he  would 
otherwise  obtain. 

The  plea  further  denies  that  the  defendant  has  obtained 
the  absolute  control  of  the  output  and  manufacture  of  high 
wines,  spirits,  and  alcohol.  It  denies  that  the  defendant 
has  been  so  operated  as  to  subject  all  its  patrons  to  such 
condition  that  it  has  grasped,  and  continues  to  grasp,  nearly 
the  entire  distillery  product  and  trade.  It  denies  that  the 
defendant  has  been  or  is  now  enabled  to  dictate,  or  that  it 
does  dictate,  prices  to  consumers  at  pleasure.  It  denies  that 
the  defendant  has  exercised,  or  now  exercises,  such  power  of 
control  over  the  output  of  distillery  products,  and  over  con- 
sumers of  the  same,  as  to  destroy  all  competition  in  the 
manufacture,  furnishing,  and  sale  of  distillery  products.  It 
denies  that  for  twelve  months  last  past,  at  the  county  of  Cook, 
the  defendant  has  misused  and  perverted  the  powers  and 
privileges  conferred  on  it  by  law.  It  denies  that  it  still  con- 
tinues to  misuse  and  pervert  its  powers  and  privileges,  or  that 
it  has  usurped  and  willfully  exercised,  or  still  continues  to 
usurp  and  willfully  exercise,  powers,  liberties,  privileges,  and 
franchises  not  conferred  by  law.  It  denies  that  the  defend- 
ant has,  in  any  manner  and  form,  as  stated  in  the  information, 
abused  its  powers  and  privileges,  contrary  to  the  statutes  of 
the  state  or  the  common  law  of  the  land.  It  denies  that  it 
has  destroyed  all  diversity  of  interest  and  of  competition 
among  the  distilleries,  properties,  and  plants  which  are  held 
and  owned,  or  which  were  held  and  owned,  by  their  formei 
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owners.  It  denies  that  the  defendant  has  unlawfully  mis- 
used and  perverted  its  powers  and  franchises,  and  usurped 
to  itself,  and  still  unlawfully  usurps,  holds,  and  exercises,  the 
power  of  maintaining  a  monopoly  on  the  production,  for  sale, 
of  high  wines,  alcohol,  spirits,  and  other  distillery  products. 
It  denies  that  the  defendant  has,  in  any  sense,  as  charged  in 
the  information,  attempted  to  monopolize,  or  had  any  purpose 
of  monopolizing,  the  manufacture  and  sale  of  distillery  prod- 
ucts. It  denies  that  the  powers  and  franchises  granted  to 
the  defendant  in  and  by  its  charter  have  been  for  twelve 
months  last  past,  and  still  are,  perverted  and  abused  by  the 
defendant,  its  stockholders,  directors,  and  managers,  for  the 
purpose  of  establishing  a  monopoly  in  the  distilling  busi- 
ness. It  denies  that  the  defendant  has,  by  the  means  stated 
in  the  information,  or  in  any  other  way,  created  and  estab- 
lished, and  now  maintains  in  the  county  of  Cook,  a  virtual 
monopoly  on  the  business  of  producing  for  sale,  and  of  selling, 
high  wines,  alcohol,  spirits,  and  other  distillery  products,  con- 
trary to  law  and  against  the  peace  and  dignity  of  the  people 
of  the  state  of  Illinois. 

The  plea  then  alleges,  on  the  contrary,  that  the  defendant 
uses  its  franchises,  powers,  and  privileges  in  the  state  of  Illi- 
nois under  and  by  virtue  of  the  charter  set  out  in  the  informa- 
tion, which  charter  is  made  a  part  of  the  plea,  and  under  and 
by  virtue  of  no  other  power  or  authority  than  that  conferred 
by  said  charter  and  the  laws  of  the  land;  that  after  its  incor- 
poration the  defendant  purchased  the  various  plants  of  the 
companies,  persons,  and  firms  named  in  the  information  for  a 
good  and  valuable  consideration,  for  the  purpose  and  with  the 
intention  of  utilizing  and  using  such  plants  in  producing  dis- 
tilled spirits,  high  wines,  and  alcohol,  and  for  no  other  pur- 
pose whatever;  that  it  found,  on  investigation,  that  some  of 
the  plants  so  purchased,  on  account  of  their  location  and  con- 
struction, could  not  be  operated  without  loss,  and  thereupon 
the  defendant  did  dismantle  some  of  them,  and  used  the  ma- 
chinery therein  in  refitting  and  repairing  the  other  plants 
purchased  of  the  corporations  and  persons  in  the  information 
mentioned;  that  said  plants  were  not  dismantled  for  the  pur- 
pose of  preventing  competition,  but  for  the  purpose  of  using 
their  machinery  in  repairing  and  refitting  other  plants  better 
located  for  the  business,  and  in  which  distilling  could  be 
carried  on  more  economically  and  successfully;  that  prior  to 
and  at  the  time  the  defendant  purchased  the   properties 
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described  in  the  information  the  producing  capacity  in  the 
territory  in  the  information  mentioned  was  at  least  four  times 
greater  than  the  demand  in  this  country  for  distilled  spirits, 
alcohol,  high  wines,  and  other  products  of  the  still,  by  reason 
whereof  a  large  number  of  the  plants,  to  wit,  forty-eight,  had 
been  for  a  long  time  idle,  and  portions  of  their  machinery  had 
become  useless,  and  they  were  valuable  only  for  such  machin- 
ery as  had  not  been  injured  by  nonuse  and  was  capable  of 
being  used  in  refitting  other  distilleries,  as  above  stated;  that 
the  defendant's  sole  and  only  purpose  in  purchasing*said 
properties  was  to  operate  distilleries  to  meet  the  demand  of 
the  public  and  to  secure  only  fair  remuneration  and  returns 
for  the  investment,  and  not  to  create  a  monopoly,  or  prevent, 
in  any  manner,  any  other  persons,  parties,  or  corporations 
from  engaging  in  like  business  in  the  territory  described  in 
the  information. 

The  plea  further  alleges,  that  in  the  purchase  of  all  of  these 
properties,  except  that  known  as  the  H.  H.  Shufeldt  &  Co. 
property  and  the  Calumet  distillery  property,  the  defendant 
placed  no  restrictions  upon  the  sellers  from  going  into  the 
same  business  at  any  time  and  anywhere  in  the  United 
States;  that  it  purchased  the  Shufeldt  property  from  the  firm 
composed  of  Henry  H.  Shufeldt  and  John  Lynch,  and  that  in 
the  purchase  of  that  property  and  the  good-will  of  the  business 
the  sellers  contracted  not  to  engage  in  the  business  within  one 
thousand  miles  of  Chicago  for  the  limited  period  of  five  years, 
and  a  similar  contract  existed  with  the  Calumet  Distilling 
Company,  and  that  these  were  the  only  two  properties  touch- 
ing which  any  condition  or  restraint  was  imposed  upon  the 
sellers  in  the  purchase  of  said  several  properties;  that  all  of 
the  properties  purchased  from  corporations  were  purchased 
under  and  by  direction  and  authority  of  the  stockholders  and 
directors  of  the  several  corporations;  that  prior  to  the  sale 
of  the  property,  to  wit,  in  the  months  of  February  and  March, 
1890,  the  stockholders  in  each  of  the  companies  adopted 
substantially  the  following  resolution: 

"  Whereas,  it  is  deemed  best  and  for  the  best  interests  of 
the  stockholders  of  this  corporation  to  transfer  all  its  property, 
of  every  nature,  kind,  and  description,  including  all  brands 
and  good-will  of  the  business,  to  the  Distilling  and  Cattle 
Feeding  Company,  a  corporation  organized  under  and  by 
virtue  of  the  laws  of  the  state  of  Illinois;  now,  therefore, 
be  it. 
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**  Resolved,  by  the  stockholders  of  this  co  npany,  that  the 
board  of  directors  be  and  they  are  hereby  authorized  to  pro- 
vide for  the  conveyance  and  transfer,  in  a  proper  and  legal 
manner,  of  all  the  property  of  this  company  to  the  said 
Distilling  and  Cattle  Feeding  Company;  and  we,  the  stock- 
holders, hereby  fully  authorize  and  empower  said  board 
of  directors,  in  any  manner  they  may  deem  advisable,  to 
make  said  sale,  conveyance,  and  transfer,  and  we  hereby 
ratify  and  confirm  all  their  acts  in  that  behalf,  and  we 
also  hereby  authorize  and  empower  the  president  of  the 
board  of  directors  to  transfer  any  and  all  leasehold  interests 
held  by  this  corporation  in  any  and  all  real  estate  and  con- 
tracts and  agreements  to  the  said  Distilling  and  Cattle  Feed- 
ing Company,  under  the  seal  of  this  corporation. 

^*  Resolved,  That  so  soon  as  the  sale,  conveyance,  and 
transfer  of  said  property,  and  of  said  leases  and  leasehold 
interests,  are  made  in  accordance  with  the  provisions  hereof, 
and  contracts  and  agreements  are  provided  for,  the  board  of 
directors  shall  provide  for  the  cancellation  of  all  outstand- 
ing stock  of  this  corporation,  and  as  soon  as  the  same  is  can- 
celed to  surrender  the  charter  held  by  this  company,  and  so 
notify  the  secretary  of  state." 

That  the  directors  of  each  of  the  corporations  thereafter, 
in  pursuance  of  the  foregoing  preamble  and  resolutions,  did, 
in  the  months  of  February  and  March,  1890,  adopt  substan- 
tially the  following  preamble  and  resolutions: 

"  Whereas,  the  stockholders  of  this  corporation  did,  on 

the  day  of  February,  a.  d.  1890,  at  the  oflSce  of  the 

corporation,  at  which  all  the  stock  of  the  corporation  was 
represented,  by  resolution  unanimously  adopted,  empower 
the  directors  to  provide  for  the  sale,  conveyance,  and  trans- 
fer of  all  the  property  of  this  corporation,  of  every  nature, 
kind,  and  description,  including  assignment  of  leases  and 
leasehold  interests,  to  the  Distilling  and  Cattle  Feeding  Com- 
pany: Now,  therefore,  be  it 

"  Resolved,  by  the  board  of  directors,  that  the  president  be 
and  he  is  hereby  authorized  and  empowered  to  make  a  proper 
bill  of  sale,  in  the  name  of  the  corporation,  of  all  the  prop- 
erty, of  every  nature,  kind,  and  description,  and  good-will  of 
the  business,  to  the  Distilling  and  Cattle  Feeding  Company, 
and  also  to  assign,  transfer,  and  set  over  any  and  all  leases 
held  by  this  corporation  to  the  said  Distilling  and  Cattle 
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Feeding  Company,  conditioned  that  the  latter  shall  carry  out 
and  keep  the  covenants  of  said  leases,  and  shall  pay  all 
rents  that  may  become  due  thereon. 

*'  Resolved,  further,  That  upon  so  conveying  and  transfer- 
ring said  property  and  assigning  said  leases,  and  providing 
for  the  assuming  of  all  outstanding  contracts  and  agreements 
of  this  company,  the  president  be  and  he  is  hereby  authorized 
and  empowered  to  cancel  the  outstanding  stock  of  this  cor- 
poration, in  compliance  with  the  resolution  of  the  stock- 
holders in  that  behalf;  to  wind  up  tlie  affairs  of  the  corporation, 
and  to  certify  to  ithe  secretary  of  the  state  of  Illinois  that  the 
Btock  is  canceled,  that  the  said  corporation  has  discharged 
all  its  legal  liabilities,  ceased  to  do  business,  and  claims  no 
further  powers  or  privileges  under  or  by  virtue  of  its  charter." 

The  plea  further  alleges,  that  the  defendant  acquired  its 
property,  under  and  by  virtue  of  the  foregoing  resolutions, 
by  proper  conveyances  made  by  the  officers  of  the  respective 
corporations  named  in  the  information,  and  not  otherwise; 
that  immediately  upon  the  transfer  of  the  properties  being 
made  to  the  defendant,  the  stock  of  the  several  corporations 
mentioned  in  the  information  was  duly  canceled,  and  the 
business  of  the  corporations  wound  up;  that  no  stock  in  any 
of  those  corporations  has  been  in  existence,  or  outstand- 
ing, or  held  by  any  person  or  parties,  since  May  1,  1890, 
and  the  secretary  of  state  of  Illinois  has  been  notified,  by 
affidavit,  that  all  of  those  corporations  organized  under  the 
Jaws  of  this  state  have  paid  their  debts,  canceled  their  stock 
and  ceased  to  do  business,  and  no  longer  claim  any  rights  un- 
der their  respective  charters,  and  that  the  secretary  of  state  is 
at  liberty  to  use  any  of  their  names  for  any  new  corporation. 

The  plea  further  alleges  that  the  defendant  has  not,  at  any 
time  since  its  incorporation,  produced  to  exceed  sixty-five 
per  cent  of  the  alcohol,  spirits,  and  high  wines  required  by 
the  trade  or  consumers;  that  it  has  not,  at  any  time,  and 
does  not  now,  monopolize  the  trade  in  spirits,  alcohol,  and 
high  wines  in  the  territory  named  or  elsewhere  in  the  United 
States;  but,  on  the  contrary,  shows  that  there  are,  and  were  at 
the  commencement  of  this  proceeding,  in  active  competition 
with  the  defendant  in  the  production  of  alcohol,  spirits,  and 
high  wines,  some  eighteen  distillery  companies,  the  names 
and  places  of  business  of  which  are  particularly  set  forth  in 
the  plea,  having,  in  the  aggregate,  the  capacity  for  the  daily 
consumption  of  thirty*four  thousand  seven  hundred  and  fifty 
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bushels  of  grain,  equal  to  the  production  of  at  least  two-thirda 
of  the  entire  demand  for  alcohol,  spirits,  and  high  wines  in 
the  country,  and  that  those  companies  are  in  active  compe- 
tition with  the  defendant  in  the  business,  and  that  the  de- 
fendant does  not  monopolize  the  business  of  producing  spirits, 
alcohol,  and  high  wines  in  the  territory  named  in  the  infor- 
mation or  elsewhere;  that,  in  addition  to  the  above,  two  dis- 
tillery plants  are  in  process  of  erection,  one  at  Terre  Haute, 
Indiana,  and  the  other  at  Peoria,  in  this  state,  with  an  aggre- 
gate capacity  of  eleven  thousand  bushels  of  grain  per  day, 
both  of  which  are  designed  for  and  intended  to  enter  into  the 
production  of  alcohol,  spirits,  and  high  wines,  in  active  com- 
petition with  the  defendant. 

The  plea  further  alleges  that  the  defendant  has  not  sought 
to  enhance  prices  to  dealers  and  consumers,  and  that  the 
average  price  to  the  dealer  and  consumer  since  the  organiza- 
tion of  the  defendant  has  been  less  than  the  average  price  for 
the  ten  years  preceding  its  organization;  that  the  adoption 
of  the  rebate  vouchers  mentioned  in  the  information  is  de- 
signed only  to  secure  and  retain  so  much  of  the  trade  as  it 
legitimately  might  and  could  in  competition  with  other  dis- 
tilleries, designing  thereby  only  to  seek  a  market  for  its 
goods  without  placing  any  restraint  upon  the  sale  of  goods 
produced  by  other  persons,  parties,  firms,  or  corporations  in 
competition  with  the  defendant;  that  the  defendant  has  a 
fixed  price,  from  time  to  time,  for  its  goods,  based  upon  the 
cost  of  production,  and  that  it  has  sought  only,  in  fixing  such 
price,  to  secure  fair  returns  upon  the  money  and  labor  in- 
vested in  the  business,  and  that  it  has  not  sought,  at  any 
time,  to  dictate  or  control  the  prices  at  which  the  goods  pro- 
duced by  any  other  person,  firm,  or  corporation  should  be 
sold  in  the  market,  and  that  it  has  not  sought  to  control  the 
market  any  farther  than  by  fair  and  open  competition  in  the 
markets  of  this  country  and  of  the  world. 

Stevens  &  Horton  and  Runnells  &  Burry,  for  the  appellant, 

M.  T.  Moloney,  attorney  general,  Samtiel  RichoUonf  T.  J.  Sco* 
field,  and  M.  L.  Newell,  for  the  appellee. 

***  Bailey,  J.  This  proceeding  being  brought  against  the 
defendant  by  its  corporate  name,  the  regularity'  and  legality 
of  its  organization  as  a  corporation  are  impliedly  admitted: 
People  V.  City  of  Spring  Valley,  129  111.  169.  And  not  only 
is  this  so,  but  the  information  sets  out  the  defendant's  char- 
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ter,  and  the  proceedings  which  resulted  in  its  incorporation, 
in  express  terms,  thus  expressly  admitting  the  purposes  of 
its  organization  and  the  scope  of  its  corporate  powers.  The 
question,  then,  of  the  defendant's  organization,  *•**  and  of 
its  right  not  only  to  exercise  the  franchise  of  being  a  corpora- 
tion, but  to  use  and  exercise  the  several  powers  conferred  by 
its  charter,  is  not  raised  by  the  information  and  is  not  in 
controversy  liere. 

But  the  information  charges  the  defendant  with  abusing 
its  franchises,  and  with  usurping  and  exercising  powers, 
privileges,  and  franchises  which  do  not  belong  to  it;  and 
assuming,  for  the  present,  that  those  charges  are  sufficient 
to  require  an  answer  from  the  defendant,  the  first  question 
presented  is,  whether  the  court  below  properly  sustained  the 
demurrer  to  the  defendant's  pleas. 

The  tendency  of  the  courts  in  modern  times  being  to  re- 
gard an  information  in  the  nature  of  a  quo  warranto  in  the 
light  of  a  civil  remedy,  invoked  for  the  determination  of 
civil  rights,  although  still  retaining  its  criminal  form  and 
some  of  the  incidents  of  criminal  proceedings,  the  better 
doctrine  now  is  that  the  pleadings  should  conform,  as  far  as 
possible,  to  the  general  principles  and  rules  which  govern  in 
ordinary  civil  actions:  High  on  Extraordinary  Legal  Reme- 
dies,  sec.  710.  And  this  is  especially  so  in  this  state  in  view 
of  section  10  of  our  Practice  Act,  which  provides  that  in  cases 
of  this  character  it  shall  be  sufficient  to  summon  the  de- 
fendant to  appear  and  answer  the  plaintiff  in  an  action  of 
quo  warranto,  and  that  the  issues  shall  be  made  up  by  an- 
swering, pleading,  or  demurring  to  the  petition,  as  in  other 
cases:  2  Starr  &  Curtis'  Annotated  Statutes,  1780. 

It  has  been  repeatedly  held  in  this  state  that  in  proceed- 
ings of  this  character  the  defendant  must  either  disclaim  or 
justify.  If  he  disclaims  the  people  are  at  once  entitled  to 
judgment;  and  if  he  justifies,  he  must  set  out  his  title  spe- 
cially: Clark  V.  People,  15  111.  213;  Illinois  Midland  By.  Co. 
V.  People,  84  111.  4'26;  Holden  v.  People,  90  111.  434;  Carrico  v. 
PeopAe,  123  111.  198.  See,  also.  High  on  Extraordinary  Legal 
Remedies,  sec.  716. 

In  our  opinion  none  of  the  pleas  in  this  case  conform  to 
this  rule.     The  first  plea,  the  substance  of  which  is  set  out 
at  length  in  the  foregoing  statement,  is  partly  a  plea  *®'  of 
justification  and  partly  a  disclaimer,  but  is  neither  a  com- 
plete plea  of  justification  uor  a  full  disclaimer,  and  very 
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much  the  same  thing  may  be  said  of  all  the  other  pleas.  Ab 
was  said  in  Illinois  Midland  Ry.  Co.  v.  People,  84  III.  426: 
"  Such  pleas  must  be  consistent,  and  not  allege  defenses  re- 
pugnant to  each  other.  This  one  contains  some  matters 
tending  to  show  justification  and  others  tending  to  show  a 
disclaimer.  In  that  respect  tlie  defenses  set  up  are  repug- 
nant and  inconsistent  with  each  other,  and  for  that  reason 
the  plea  is  bad." 

But  in  addition  to  this,  all  the  pleas,  with  perhaps  the  ex- 
ception of  the  fifth,  contain  various  defects  of  form,  which 
are  sufficiently  pointed  out  by  the  special  demurrer.  The 
first  plea — and  to  a  lesser  extent  the  second,  third,  and  fourth 
pleas — shows  an  evident  attempt  to  follow  the  usual  form  of 
an  answer  in  chancery,  rather  than  that  of  a  plea  at  law. 
The  first  plea  commences  with  an  express  admission  of  many 
of  the  allegations  of  the  information.  Then  follow  a  large 
number  of  express  denials  of  particular  facts  alleged  in  the 
information  (those  denials,  so  far  as  they  go,  being  in  the 
nature  of  disclaimers),  ajid  the  plea  closes  with  express  alle- 
gations of  a  large  number  of  aflirmative  facts,  intended,  ap- 
parently, to  serve  by  way  of  justification.  But  even  if  the 
disclaimer  and  the  justification  were  both  full  and  complete, 
they  cotistitute  repugnant  and  inconsistent  defenses,  and  the 
attempt  to  join  them  in  the  same  plea  renders  the  plea  obnox- 
ious to  demurrer. 

The  second  plea  is  substantially  like  the  first,  omitting  the 
denials.  The  third  plea  embodies  simply  the  denials  con- 
tained in  the  first,  and  the  fourth  contains  the  affirmative 
allegations  appearing  in  the  first. 

Various  of  the  allegations  of  these  pleas  are  evasive  and 
argumentative,  and  constitute  negatives  pregnant.  It  would 
be  tedious  to  discuss  at  length  the  various  defects  of  form  in 
these  pleas  pointed  out  by  special  demurrer,  and  one  or  two 
must  serve  by  way  of  example.  Thus,  ***  the  denial  that 
all  the  firms,  individuals,  and  corporations  mentioned  as 
signing  the  trust  agreement  were  on  May  10,  1887,  engaged 
in  operating  distilleries,  in  the  purchase  of  corn,  and  in  the 
manufacture  of  spirits  and  the  sale  of  the  same,  may  be  true, 
and  yet  all  the  distillery  companies,  firms,  and  individuals 
but  one  may  have  been  engaged  in  all  those  lines  of  business, 
and  that  one  may  have  been  engaged  in  part  of  them.  Of 
the  same  ciiaracter  is  the  denial  that  uU  of  the  distillery 
companies  joining  the  trust  transferred  their  capital  stock  to 
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the  trust.  This  may  be  true,  and  yet  all  but  one  may  have 
made  such  transfer  of  their  stock.  Various  other  similarly 
evasive  averments  might  be  cited.  The  pleas  are  double,  in 
that  they  attempt  to  raise  a  great  variety  of  issues,  some 
material  and  some  immaterial,  thus  tending  to  great  and 
unnecessary  prolixity  of  pleading.  That  pleas  containing 
such  defects  were  obnoxious  to  both  general  and  special 
demurrers  seems  too  clear  to  require  extended  argument. 

The  fifth  plea  differs  somewhat  from  the  others,  and  should 
be  considered  separately.  It  alleges  that  the  defendant  exer- 
cises its  powers,  privileges,  and  franchises  of  a  corporation 
under  and  by  virtue  of  the  articles  of  incorporation  set  out 
in  the  information,  and  denies  that  it  was  organized  for  the 
purpose  of  creating,  continuing,  perpetuating,  or  being  a 
monopoly  in  the  manufacture  and  sale  of  distilled  spirits, 
alcohol,  and  high  wines,  or  that  it  has  done,  at  any  time,  any 
of  the  acts  charged  in  the  information  with  any  such  pur- 
pose or  design,  and  denies  all  abuse  or  misuse  of  its  powers 
as  charged  in  the  information. 

When  this  plea  is  analyzed  it  will  be  found  that  it  wholly 
fails  to  tender  any  material  issue,  either  by  way  of  justifica- 
tion or  disclaimer.  It  seeks  to  justify  under  its  articles  of 
incorporation,  at  the  same  time  denying  that  it  was  incorpo- 
rated for  the  purpose  of  creating  a  monopoly,  or  that  it  has 
done  any  of  the  acts  charged  ***  with  that  purpose,  thus 
seeking  to  raise  an  issue  upon  the  purposes  or  motives  which 
actuated  those  who  were  instrumental  in  its  organization  or 
who  have  conducted  its  affairs,  without  reference  to  the  legal 
character  and  consequences  of  the  acts  charged.  If  the 
defendant  is  guilty  of  usurping  and  exercising  powers  and 
franchises  not  conferred  upon  it  by  law,  the  purpose  or  design 
with  which  it  has  done  so  is  of  little  materiality.  The  denial 
that  the  defendant  lias  abused  and  misused  its  powers,  as 
charged,  is  not  coextensive  with  the  charges  of  the  informa- 
tion; as  the  defendant  is  there  charged  not  only  with  abus- 
ing and  misusing  the  powers  conferred,  but  also  with  usurping 
and  exercising  powers  not  conferred  upon  it.  It  thus  appears 
that  the  issues  tendered  by  the  fifth  plea  are  either  evasive 
or  immaterial,  and  that  the  demurrer  to  that  plea  also  was 
properly  sustained. 

Counsel  for  the  defendant,  as  we  understand  them,  practi- 
cally admit  the  informality  and  insufiiciency  of  their  pleas, 
but  insist  that  the  information  is  materially  defective,  and 
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that  it  is  insufScient  on  its  face  to  warrant  or  sustain  the 
judgment  of  ouster,  and  they  claim  that  the  demurrer  ought 
therefore  to  have  been  carried  back  and  sustained  to  the  in- 
formation. It  is  undoubtedly  the  rule  that  in  proceedings 
by  quo  warranto,  as  in  other  suits  at  law,  a  demurrer  reaches 
back  to  the  first  defect  in  pleading,  so  that  a  demurrer  to  a 
plea  may  reach  defects  in  the  information:  People  v.  Missis' 
sippi  etc.  R.  R.  Co.,  13  111:  66;  People  v.  Whitcomh,  55  III.  172. 
The  attorney  general,  on  the  other  hand,  insists  that  as  no 
motion  was  made  in  the  court  below  to  carry  the  demurrer 
back  to  the  information,  it  is  too  late  to  raise  the  question 
here.  As  the  case  is  presented  in  this  court  we  do  not  regard 
it  a  matter  of  any  material^onsequence  whether  the  demur- 
rer is  technically  carried  back  to  the  information,  since  the 
defects  alleged  by  the  defendant,  if  they  exist,  are  such  as 
may  be  taken  advantage  of  on  error,  whether  previously  chal- 
lenged by  ***  demurrer  or  not.  They  go  to  the  sufficiency 
of  the  information,  in  point  of  substance,  to  sustain  the  judg- 
ment, and  are  available  either  on  demurrer,  on  motion  in 
arrest  of  judgment,  or  on  error.  The  question,  then,  is  fairly 
presented  whether  the  information  is  sufficient  to  sustain  the 
judgment  of  ouster. 

There  can  be  no  doubt,  we  think,  that  the  Distillers  and 
Cattle  Feeders'  Trust,  which  preceded  the  incorporation  of 
the  defendant,  was  an  organization  which  contravened  well- 
established  principles  of  public  policy,  and  that  it  was  there- 
fore illegal.  No  one  who  intelligently  considers  the  scheme 
of  this  trust,  as  detailed  in  the  information,  can  for  a  moment 
doubt  that  it  was  designed  to  be,  and  was,  in  fact,  a  combi- 
nation in  restraint  of  trade,  and  that  it  was  organized  for  the 
purpose  of  getting  control  of  the  manufacture  and  sale  of  all 
distillery  products,  so  as  to  stifle  competition  and  to  be  able 
to  dictate  the  amount  to  be  manufactured  and  the  prices  at 
which  the  same  should  be  sold,  and  thus  to  create,  or  tend 
to  create,  a  virtual  monopoly  in  the  manufacture  and  sale  of 
products  of  that  character.  No  other  business  principles  can 
be  suggested  upon  which  the  development  of  such  an  elab- 
orate and  far-reaching  scheme  can  be  accounted  for.  No 
rational  purpose  for  such  organization  can  be  shown  consist- 
ent with  an  intention  to  allow  business  to  run  in  its  normal 
channels,  to  give  competition  its  legitimate  operation,  and  to 
allow  both  production  and  prices  to  be  controlled  by  the  nat- 
ural influence  of  supply  and  demand,  and  the  results,  as 
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shown  by  the  information,  were  such  as  might  be  antici- 
pated. The  trust  obtained  possession  of  nearly  all  the  dis- 
tilleries and  of  nearly  the  entire  distillery  product  of  the 
United  States,  thus  enabling  it  to  dictate  prices  and  the 
amount  of  production,  and  to  thus  draw  to  itself  the  substan- 
tial control  of  the  distillery  business  of  the  country. 

Combinations  of  this  character  have  been  frequently  made 
the  subject  of  judicial  investigation  within  the  last  **''  few 
years,  and  while  the  proceeding  has  most  generally  been 
against  some  one  of  the  corporations  entering  into  the  trust,  the 
courts,  so  far  as  they  have  had  occasion  to  speak  on  the  sub- 
ject at  all,  have  held  such  trusts  to  be  illegal.  Among  cases 
of  this  character  reference  may^e  had  to  State  v.  Nebraska 
Distilling  Co.,  29  Neb.  700.  The  defendant  in  that  case  was 
one  of  the  corporations  entering  into  and  forming  the  trust 
now  under  consideration,  and  while  it  was  held  that  the  ac- 
tion of  the  defendant  corporation  in  entering  into  the  trust 
was  an  abuse  of  its  corporate  powers,  and  so  ultra  vires, 
and  the  judgment  of  ouster  was  sustained  on  that  ground,  still 
the  court,  in  its  argument,  takes  the  position,  broadly,  that 
the  trust,  having  a  tendency  to  destroy  competition  and  to 
create  a  monopoly,  was  contrary  to  public  policy  and  unlaw- 
ful, and  the  inference  fairly  arises  that  if  the  exigencies  of 
tiie  case  had  required  it,  the  court  would  have  unhesitatingly 
placed  its  judgment  on  that  ground. 

Another  case  of  a  similar  character  is  State  v.  Standard  Oil 
Co.,  49  Ohio  St.  137;  34  Am.  St.  Rep.  541.  The  defendant 
in  tliat  case  was  an  Ohio  corporation  which  had  become  a 
member  of  the  Standard  Oil  Trust,  a  trust  organized  upon 
very  much  the  same  plan  as  the  one  under  consideration 
here.  There  the  defendant  was  ousted  from  its  power  to 
make  or  perform  the  trust  agreement,  on  the  ground  that  such 
agreement  was  ultra  vires.  But  the  court,  in  its  opinion,  in 
speaking  of  the  Standard  Oil  Trust,  says:  "  Its  object  was  a 
virtual  monopoly  of  the  business  of  producing  petroleum,  and 
of  manufacturing,  refining,  and  dealing  in  it  and  all  its  prod- 
ucts, throughout  the  entire  country,  and  by  which  it  might 
not  merely  control  the  production,  but  the  price,  at  pleasure. 
All  such  associations  are  contrary  to  the  policy  of  our  state, 
and  void." 

The  case  of  People  v.  North  River  Sugar  Refining  Co.,  64 
Hun,  354,  7  N.  Y,  Supp.  406,  was  a  proceeding  brought  to 
vacate  the  charter  of  the  defendant  corporation  for  its  action 
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in  becoming  a  member  of  the  "  Sugar  Trust,"  an  association 
organized  ***  upon  substantially  the  same  plan  as  the  trust 
in  this  case.  It  was  held  by  Barrett,  J.,  at  special  term,  and 
by  Daniels,  J.,  at  general  term,  that  the  trust  was  organized 
for  an  unlawful  purpose,  and  that  the  action  of  the  defendant 
corporation  in  entering  into  the  association  justified  its  disso- 
lution. The  judgment  in  this  case  was  subsequently  affirmed 
by  the  court  of  appeals,  the  latter  court  placing  its  decision 
solely  on  the  ground  of  ultra  vires,  without  expressing  an 
opinion  as  to  the  legality  of  the  trust:  People  v.  North  River 
Sugar  Refining  Co.,  121  N.  Y.  582;  18  Am.  St.  Rep.  843. 

In  Richardson  v.  Buhl,  77  Mich.  632,  a  corporation  known 
as  "The  Diamond  Match  Company"  was  organized  under 
articles  of  incorporation  which  stated  that  its  business  was 
to  manufacture,  buy,  sell,  and  deal  in  friction  matches,  and 
all  articles  entering  into  the  composition  and  manufacture 
thereof,  and  also  in  machines  and  machinery,  whether  appli- 
cable to  the  manufacture  of  friction  matches  or  to  certain 
other  purposes,  and  to  purchase,  own,  and  sell  exclusive 
rights  under  letters  patent  relating  to  the  manufacture  of 
friction  matches  and  to  machines  and  machinery  applicable 
thereto,  and  toother  purposes,  and  to  buy,  sell,  own,  and  deal 
in  any  real  or  personal  property  necessary  or  convenient  to 
the  prosecution  of  the  business.  It  appeared  that  the  real 
object  of  the  corporation  was  to  buy  up  the  property  of  all 
corporations  or  individuals  engaged  in  the  manufacture  of 
friction  matches,  exacting  from  the  seller,  in  every  case,  a 
bond  that  he  would  not,  for  a  term  of  years,  engage  in,  or  aid 
any  one  else  in,  the  manufacture  of  matches  in  any  place 
where  his  action  might  conflict  with  the  interest  or  diminish 
the  profits  of  the  Diamond  Match  Company.  Suit  was  brought 
in  Michigan  to  restrain  the  defendants  from  disposing  of  cer- 
tain stock  in  the  match  company,  held  by  them  as  security 
for  a  loan  to  the  complainant  to  enable  him  to  purchase  the 
stock,  and  the  circuit  court  granted  the  injunction.  On  ap- 
peal the  purposes  of  the  *®*  company  were  declared  to  be 
unlawful,  and  it  was  held  that  any  contract  made  to  further 
them  was  void,  as  against  public  policy,  and  such  as  the 
court  would  neither  enforce  while  executory  nor  relieve 
against  when  executed.  It  was  held  that  a  corporation  or- 
ganized for  the  purpose  of  controlling  the  manufacture  and 
sale  of  friction  matches,  and  by  means  of  which  all  competi- 
tion was  stifled  and  opposition  crushed,  and  the  whole  busi- 
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ness  of  the  country  in  that  line  engrossed  by  the  corporation, 
was  a  menace  to  the  public,  its  object  and  direct  tendency 
being  to  prevent  fair  competition  and  to  control  prices;  that 
it  is  no  answer  to  say  that  the  monopoly  had,  in  fact,  re- 
duced the  prices  of  friction  matches;  that  such  policy  may 
have  been  necessary  to  crush  competition;  that  the  fact  exists 
that  it  rests  in  the  discretion  of  the  corporation  to  raise  prices 
at  any  time  to  an  exorbitant  degree,  and  that  such  combina- 
tions have  frequently  been  condemned  by  courts  as  unlawful 
and  against  public  policy. 

In  People  v.  Chicago  Gas  Trust  Co.,  130  111.  268,  17  Am. 
St.  Rep.  319,  the  defendant  corporation  was  organized  under 
the  general  incorporation  law  of  this  state  for  two  purposes, 
as  expressed  in  its  articles  of  incorporation:  1.  For  the  pur- 
pose of  erecting  and  operating  gas  works  for  the  manufac- 
ture and  sale  of  gas  in  Chicago  and  other  places  in  this  state; 
and  2.  "  To  purchase  and  hold  or  sell  the  capital  stock, 
or  purchase,  or  lease,  or  operate  the  property,  plant,  good- 
will, rights,  and  franchises  of  any  gas  works  or  gas  company 
or  companies,  in  Chicago  or  elsewhere,"  etc.  The  company 
sought  to  exercise  the  powers  claimed  under  the  second 
clause  only,  and  for  that  purpose  bought  a  majority  of  the 
shares  of  the  stock  in  all  the  gas  con)panie8  in  Chicago,  being 
four  in  number,  whereby  it  might  have  the  control  of  all  the 
gas  companies  in  the  city,  and  thus  destroy  competition  and 
monopolize  the  gas  business,  and  it  was  held  that  the  corpo- 
ration so  formed  was  not  organized  for  a  lawful  purpose,  and 
that  *®*  all  acts  done  by  it  toward  the  accomplishment  of 
such  object  were  illegal  and  void. 

Many  other  decisions  of  similar  import  might  be  referred 
to,  but  the  foregoing  will  suflBce.  They  are  sufficient,  in  our 
opinion,  to  establish  the  conclusion,  in  which  the  courts  of 
the  country,  with  very  great  unanimity,  seem  to  concur,  that 
trusts  of  the  character  of  the  one  described  in  the  informa- 
tion as  existing  prior  to  the  organization  of  the  defendant 
corporation  are  against  the  policy  of  the  law,  and  are  there- 
fore illegal  and  void. 

But  the  defendant  contends  that,  while  this  may  all  be  so, 
the  change  in  organization  from  an  unincorporated  associa- 
tion to  a  corporation,  and  the  change  in  the  mode  of  holding 
the  distillery  properties  of  the  various  corporations  formerly 
belonging  to  the  trust,  by  surrendering  the  stock  of  the  cor- 
porations by  means  of  which  the  control  of  those  properties 
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was  formerly  maintained,  and  having  the  properties  them- 
selves transferred  and  conveyed  directly  to  the  defendant 
corporation,  have  purged  the  combination  of  its  illegality. 
It  must  be  admitted  tliat  these  changes,  so  far  as  they  have 
any  effect  upon  the  rights  or  interests  of  the  former  stock- 
holders in  those  corporations  or  of  the  public,  are  formal, 
rather  than  substantial.  The  same  interests  are  controlled 
in  substantially  the  same  way  and  by  the  same  agencies  as 
before.  Tlie  nine  trustees  of  the  trust,  who,  as  the  holders  of 
all  the  capital  stock  of  the  corporations  and  as  a  majority  of 
the  directors  of  each,  controlled  such  corporate  property,  be- 
came the  subscribers  for  all  the  stock  of  the"  new  corporation 
and  its  board  of  directors.  The  conveyance  and  transfer  of 
the  properties  of  the  constituent  companies  to  the  new  cor- 
poration was  merely  a  transfer  by  the  trustees  to  themselves, 
though  in  a  slightly  different  capacity,  and  the  former  stock- 
holders in  the  constituent  companies  simply  exchanged  their 
trust  certificates,  share  for  share,  for  stock  in  the  new  corpo- 
ration. That  corporation  thus  succeeds  to  the  trust,  ***  and 
its  operations  are  to  be  carried  on  in  the  same  way,  for  the 
same  purposes,  and  by  the  same  agencies,  as  before.  The 
trust,  then,  being  repugnant  to  public  policy,  and  illegal,  it  is 
impossible  to  see  why  the  same  is  not  true  of  the  corporation 
which  succeeds  to  it  and  takes  its  place.  The  control  exer- 
cised over  the  distillery  business  of  the  country — over  pro- 
duction and  prices — and  the  virtual  monopoly  formerly  held 
by  the  trust,  are  in  no  degree  changed  or  relaxed,  but  the 
methods  and  purposes  of  the  trust  are  perpetuated  and  car- 
ried out  with  the  same  persistence  and  vigor  as  before  the 
organization  of  the  corporation.  There  is  no  magic  in  a 
corporate  organization  which  can  purge  the  trust  scheme  of 
its  illegality,  and  it  remains  as  essentially  opposed  to  the 
principles  of  sound  public  policy  as  when  the  trust  was  in 
existence.  It  was  illegal  before  and  is  illegal  still,  and  for 
the  same  reasons. 

But  it  is  urged  that  the  defendant,  by  its  charter,  is  author- 
ized to  purchase  and  own  distillery  property,  and  that  there 
is  no  limit  placed  upon  the  amount  of  property  which  it  may 
thus  acquire.  By  its  certificate  of  organization  it  is  authorized 
to  engage  in  a  general  distillery  business  in  Illinois  and  else- 
where, and  to  own  the  property  necessary  for  that  purpose. 
It  should  be  remembered  that  grants  of  powers  in  corporate 
charters  are  to  be  construed  strictly,  and  that  what  is  not 
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clearly  given  is,  by  implication,  denied.  The  defendant  ia 
authorized  to  own  such  property  as  is  necessary  for  carrying 
on  its  distillery  business,  and  no  more.  Its  power  to  acquire 
and  hold  property  is  limited  to  that  purpose,  and  it  has  no 
power,  by  its  charter,  to  enter  upon  a  scheme  of  getting  into 
its  hands  and  under  its  control  all,  or  substantially  all,  the 
distillery  plants  and  the  distillery  business  of  the  country. 
for  the  purpose  of  controlling  production  and  prices,  of 
crushing  out  competition,  and  of  establishing  a  virtual  mo- 
nopoly in  that  business.  Such  purposes  are  foreign  to  the 
powers  granted  by  the  charter.  Acquisitions  '***  of  property 
to  such  extent  and  for  such  purpose  do  not  come  within  the 
autliority  to  own  the  property  necessary  for  the  purpose  of 
carrying  on  a  general  distillery  business.  In  acquiring  dis- 
tillery properties  in  the  manner  and  for  the  purposes  shown 
by  the  information,  the  defendant  hns  not  only  misused  and 
abused  the  powers  granted  by  its  charter,  but  has  usurped 
and  exercised  powers  not  conferred  by,  but  which  are  wholly 
foreign  to,  that  instrument.  It  has  thus  rendered  itself  liable 
to  prosecution  by  the  state  by  quo  warranto,  and  we  are  of 
the  opinion  that,  upon  the  facts  shown  by  the  information, 
the  judgment  of  ouster  is  clearly  warranted.  It  will  accord- 
ingly be  affirmed. 

Judgment  affirmed.  

Quo  Warranto — Form  of  Pleadings. — The  natnre  of  the  writ,  the 
pleadings,  and  the  proceedings  in  quo  warranto  are  the  subject  of  the 
extended  note  to  People  v.  Rensselaer  etc.  R.  R.  Co.,  30  Am.  Dec.  44-51. 

Quo  Warranto — Pleading. — In  quo  warranto  the  defendant  must  either 
disclaim  or  justify:  AUontvy  Getieml  v.  Foote,  11  Wis.  14;  78  Am.  Dec.  689, 
and  note;  extended  note  to  Peojtle  v.  Rensselaer  etc  R.  R.  Co.,  30  Am. 
Dec.  52. 

Corporations — Monopoliks. — An  association  of  individuals,  the  object 
of  which  is  to  enable  its  members  to  control  the  price  of  beer  in  a  designated 
city  and  county,  is  unlawful  as  in  restraint  of  trade:  Nester  v.  Continental 
Brewing  Co.,  IGl  Pa.  St.  473;  41  Am.  St.  Rep.  S94,  and  note.  A  corpora- 
tion organized  for  the  purpose  of  purchasing  and  holding  all  the  shares  of 
the  capital  stock  of  any  gas  company  within  the  state  of  Illinois  is  not 
organized  for  a  lawful  purpose,  and  all  acts  done  by  it  toward  the  accom« 
plishnient  of  such  object  are  illegal  and  void:  People  v.  Chicago  Gas  etc.  Co., 
130  111.  268;  17  Am.  St.  Rep.  319.  See,  also,  the  note  to  People  T.  North 
Ricer  etc.  R'-fining  Co.,  18  Am.  St.  Rep.  873. 

Corporations— Forfeiture  of  Franchise  for  Creation  o»  Trust  or 
Monopoly. — This  question  is  discussed  in  People  v.  North  River  etc.  Refining 
<Jo.,  121  N.  Y.  582;  18  Am.  St.  Rep.  S43,  and  the  extended  note  to  State  v. 
Atcldaon  etc  R.  R.  Co.,  8  Am.  St.  Rep.  191.     If  a  corporation  adopts  by- 
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laws  declaring  that  its  directors  shall  have  power  tO  make  and  fix  the 

standard  or  market  price  at  which  milk  shall  be  purchased  by  stockholder* 
of  the  corporation,  and,  acting  under  these  by-laws,  the  directors  from  time 
to  time  fix  the  price  of  milk  to  be  paid  by  dealers,  and  the  price  so  fixed 
largely  controlled  the  market  iu  and  about  the  city  in  which  the  corpora- 
tion had  its  place  of  business,  these  facts  support  a  verdict  that  the  corpora- 
tion thus  managed  constitutes  a  combination  inimical  to  trade,  and  therefore 
unlawful,  and  are  sufficient  to  sustain  a  decree  forfeiting  the  charter  of  the 
corporation:  People  v.  Milk  Exc/tange,  145  N.  Y.  267;  45  Am.  St.  Rep.  609, 
and  notOt 
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ArauL — Rkcord. — Affidavits  filed  in  support  of  a  motion  to  qnash  an  in- 
dictment, though  copied  by  the  clerk  into  the  record,  are  no  part  of 
the  record  on  appeal,  unless  incorporated  into  the  bill  of  exceptions. 

BiOAMT. — An  Indictment  for  Bigamy  Sufficiently  Avers  that  the  first 
wife  is  yet  living  by  referring  to  her  as  "being  then  living,"  and  to 
defendant  as  "well  knowing"  that  she  was  then  alive,  and  as  "never, 
having  been  legally  divorced"  from  her. 

BiQAMY. — Two  Successive  Marriages,  one  legal  and  innocent,  the  other 
penal  but  actual,  must  be  proved  against  defendant  to  establish  bigamy. 

Marriage  Legal  at  Common  Law  consists  of  a  contract  and  consent  per 
verba  de  presenti,  or  if  made  per  verba  de  futuro  cum  copula,  the  copula 
is  presumed  to  have  been  allowed  on  the  faith  of  the  marriage  promise, 
and  that  the  parties,  at  the  time  of  the  copula,  accepted  each  other  as 
husband  and  wife. 

Bigamy. — Cohabitation,  Repute,  and  Declarations  of  a  man  and  woman 
do  not  constitute  a  marriage  on  which  a  conviction  for  bigamy  can  be 
based  by  reason  of  an  actual  subsequent  marriage. 

Marriage — Evidence.— Presumption  of  marriage  arising  from  cohabita- 
tion, repute,  and  declarations  is  rebutted  by  a  subsequent  actual  mar- 
riage with  another  person,  and  the  assumption  of  similar  relations. 

Bigamy — Proof  of  Marriage. — If  a  common-law  marriage  is  relied  upon 
to  sustain  a  conviction  of  bigamy,  a  contract  per  verba  de  presenti,  with 
proof  of  cohabitation  and  all  the  elements  necessary  to  constitute  such 
marriage,  must  be  proved. 

Bigamy— CoMPBrrENCY  of  First  Wife  as  Witness. — On  a  trial  for  bigamy 
the  first  wife  is  incompetent  as  a  witness  against  the  defendant  to 
establish  the  marriage,  and  error  in  admitting  her  testimony  is  not 
cured  by  subsequently  excluding  it. 

R.  L.  Fleming,  for  the  appellant. 

M,  T.  Moloney^  attorney  general,  T.  J.  Scofield,  M.  L.  Netoell, 
and  J,  A.  Sterling,  staters  attorney,  for  the  people. 

***  Phillips,  J.  At  the  April  term,  1894,  of  the  circuit 
court  of  McLean  county,  the  grand  jury  returned  into  court 
an  indictment  against  John  T.  Hiler  for  bigamy.     The  in- 
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dictment  was  indorsed  a  true  bill,  the  indorsement  being 
signed  by  the  foreman.  The  names  of  five  witnesses  were 
indorsed  on  the  back  of  the  indictment.  On  motion,  the 
first,  second,  and  third  counts  were  quashed,  and  on  May 
25th  a  trial  was  had  on  the  remaining  counts,  and  a  verdict 
of  guilty  under  the  fifth  and  sixth  counts  was  found  by  the 
jury,  and  the  punishment  of  the  defendant  fixed  at  imprison- 
ment in  the  penitentiary  for  the  term  of  one  year.  A  motion 
for  new  trial,  as  also  in  arrost  of  judgment,  was  overruled  by 
the  court  and  a  judgment  on  the  verdict  entered,  and  the 
defendant  sued  out  this  writ  of  error. 

One  of  the  causes  assigned  for  quashing  the  indictment 
was,  that  no  evidence  was  introduced  before  the  grand  jury 
upon  which  the  indictment  could  have  been  based.  One  of 
the  errors  assigned  presents  for  our  consideration  that  ques- 
tion. 

The  following  affidavit  was  copied  into  the  record  by  the 
clerk,  and  is  claimed  to  have  been  filed  with  the  motion  to 
quash: 

"John  T.  Hiler,  being  first  duly  sworn,  on  his  oath  deposes 
and  says,  that  he  is  the  defendant  in  the  above-entitled  cause; 
that  he  is  informed  and  believes  that  said  indictment  herein 
was  procured  from  the  grand  jury  herein  upon  illegal  evi- 
dence and  without  certain  material  and  necessary  evidence. 
Affiant  says  that  he  is  informed  and  believes  that  the  grand 
jury  which  indicted  him  had  before  them  no  competent  evi- 
dence of  a  former  marriage  between  this  defendant  and  the 
alleged  Lizzie  Hiler,  or  between  this  defendant  and  any  other 
woman  known  or  not  known  to  said  grand  jurors,  nor  had  they 
any  evidence  before  them  as  to  whether  or  not  said  parties 
were  living  at  time  of  marriage  to  Grace  Washburn,  or  as  to. 
whether  ***  or  not  said  former  marriages,  or  either  of  them, 
were  or  were  not  legally  dissolved;  that  neith^  the  said  Liz- 
zie Hiler  nor  the  said  Adelia  Karr  were  present  and  testified 
before  said  grand  jury;  that  the  only  other  witnesses  are 
William  Kane,  Grace  Washburn,  and  Robert  Maxton,  all  of 
Bloomington,  Illinois.  Affiant  says  that  these  parties  named 
are  known  to  the  state's  attorney,  and  were  so  known  at  and 
for  a  long  time  prior  to  the  commencing  of  said  grand  jury^ 
and  that  their  places  of  residence  are  known  and  were  then 
known  to  him,  and  that  the  facts  herein  are  known  to  said 
witnesses  Lizzie  Hiler  and  Adelia  Karr,  and  this  fact  was 
known  to  the  state's  attorney.  John  T.  Hileb." 
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The  motion  to  quash  was  incorporated  into  the  bill  of  ex- 
ceptions, and  thus  became  a  part  of  the  record;  but  this  affi- 
davit was  not  incorporated  into  the  bill  of  exceptions,  and 
hence  is  no  part  of  the  record.  There  was,  therefore,  nothing 
before  the  court  showing,  or  tending  to  show,  the  nature  or 
character  of  the  evidence  introduced  before  the  grand  jury,  so 
far  as  appears  from  the  record. 

It  is  also  claimed  that  the  court  erred  in  overruling  the 
motion  to  quash  the  sixth  count  of  the  indictment,  because  it 
fails  to  aver,  in  direct  and  positive  terms,  that  the  first  wife 
was  still  alive,  as  was  held  to  be  necessary  in  Prichard  v. 
People,  149  111.  50.  There  the  averment  of  the  indictment, 
"the  defendant  well  knowing  the  said  Eliza  Ann  Ferguson, 
his  former  wife,  was  then  alive,"  was  held  to  be  insufficient. 
Here,  however,  the  indictment  is  different.  After  averring 
that  the  defendant  did  unlawfully  and  feloniously  marry 
Grace  Washburn,  the  indictment  proceeds:  '*  The  said  Lizzie 
Myers,  said  former  wife,  being  then  alive,  and  the  said  John 
T.  Hiler,  well  knowing  that  said  Lizzie  Myers,  his  former 
wife,  was  then  alive,  and  the  said  John  T.  Hiler  never  hav- 
ing been  legally  ***  divorced  from  the  said  Lizzie  Myers." 
We  regard  this  averment  as  sufficient. 

It  is  next  contended  that  no  prior  marriage  was  established 
by  the  evidence.  Section  28,  chapter  38,  of  the  Criminal 
Code  (Hurd's  Stats.,  470),  provides:  *'  Whoever,  having  a 
former  husband  or  wife  living,  marries  another  person,  or 
continues  to  cohabit  witlf  such  second  husband  or  wife  in 
this  state,  shall  be  deemed  guilty  of  bigamy."  Section  29 
provides:  "It  shall  not  be  necessary  to  prove  either  of  the 
marriages  by  the  register  or  certificate  thereof,  or  other  record 
evidence,  but  the  same  may  be  proved  by  such  evidence  as  is 
admissible  to  prove  a  marriage  in  other  cases."  As  has  been 
seen,  the  charge  in  the  indictment,  in  substance,  was,  that 
John  T.  Hiler,  on  the  twentieth  day  of  September,  1893,  did 
marry  one  Lizzie  Myers,  and  her,  the  said  Lizzie  Myers,  then 
and  there  had  for  his  wife,  and  the  said  John  T.  Hiler  after- 
ward, to  wit,  on  the  twenty-first  day  of  February,  1894,  in 
the  county  of  McLean  and  state  of  Illinois,  feloniously  and 
unlawfully  did  marry  one  Grace  Washburn,  and  to  her,  said 
Grace  Washburn,  was  then  and  there  married,  the  said  Liz- 
zie Myers,  his  former  wife,  being  then  alive,  etc. 

It  appears  from  the  evidence  that  the  defendant  was  a 
resident  of  Grand  Haven,  Michigan.     He  composed  music, 
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played  on  the  piano,  and  was  a  good  singer.  He  attended 
county  fairs,  where  he  sold  music.  He  seems  to  have  been 
married  at  one  time  to  Mrs.  Jennie  Graham,  and  obtained  a 
divorce  from  her  April  14,  1893.  On  Sunda}',  September  10, 
1893,  the  defendant  was  at  Appleton,  Wisconsin,  stopping  at 
the  Sherman  House.  After  dinner  he  went  into  the  parlor 
and  met  Lizzie  Myers  and  Miss  Stillman.  He  sang  and 
played  on  the  piano,  and  then  suggested  a  walk.  Another 
young  man  joined  the  party,  and  the  four  went  to  the  park. 
The  defendant  and  Lizzie  Myers  walked  together.  They  re- 
mained at  the  park  during  the  afternoon,  and  returned  to  the 
hotel  in  the  evening  for  supper.  The  defendant  testified  that 
on  Sunday  **'  afternoon  he  and  Miss  Myers  talked  matters 
over.  He  talked  about  marrying  her.  On  cross-examination, 
in  reply  to  questions  asked,  he  said: 

"Q.  Did  you  ask  her  that  afternoon?  A.  I  asked  her  if 
she  would  keep  company  with  me. 

"Q.  What  did  she  say?  A.  She  said  she  was  going  with 
a  gentleman  by  the  name  of  Bissle. 

"  Q.  Did  you  say  then  you  would  marry  her?  A.  It  was 
pointing  in  that  way. 

VQ.    Did  you  say  that?     A.   Yes,  sir. 

"  Q.  She  said  all  right?     A.    Yes,  sir. 

"Q.   That  was  on  Sunday  afternoon?     A.   Yes,  sir.*' 

It  also  appears  from  the  evidence  of  the  defendant  that 
on  Sunday  afternoon  he  arranged  with  Miss  Myers  to  go 
with  him  the  next  day  to  Hortonville.  On  cross-examination 
he  further  testified:  "The  next  day  I  went  to  Stillman's  and 
took  her  to  Hortonville.  She  introduced  me  as  her  husband* 
As  we  went  to  Hortonville  we  talked  over  matters.  After  we 
arrived  at  Hortonville  we  talked  about  her  introducing  me 
as  her  husband.  I  did  n't  object,  but  said  that  would  be 
all  right.  She  is  as  much  to  blame  as  I  am,  and  she  did 
introduce  me  as  her  husband,  and  I  agreed  to  it.  We  occu- 
pied the  same  bed  that  night.  We  went  back  to  Appleton 
and  staid  there  two  nights.  At  Stillman's  she  introduced 
me  as  her  husband  and  I  said  we  were  married.  We  went 
from  there  to  Oshkosh.  I  telegraphed  for  her  to  come  down 
there  and  help  me  on  the  18th.  She  came  the  19th.  I 
was  there  until  the  22d.  She  left  on  the  morning  of  the 
22d.  I  went  to  Sheboygan.  I  was  three  days  at  the  fair 
and  she  helped  me.  I  went  to  Milwaukee,  was  there  two 
weeks,  and  from  there  we  went  to  Chicago.     I  introduced 
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•*®  her  as  my  wife  from  place  to  place,  and  we  occupied  the 
same  bed.  We  went  from  there  to  Mrs.  Carle's,  at  Chicago, 
and  I  introduced  her  as  my  wife,  and  I  introduced  her  to 
visitors  who  came  in  to  see  her,  and  we  occupied  the  same 
room  and  the  same  bed.  When  I  was  at  Mrs.  Carle's  I  slept 
with  Lizzie  always  when  I  was  there,  every  night.  We 
rented  furnished  rooms  and  Lizzie  kept  charge  of  it  and 
cooked  my  meals  all  the  time.  After  we  had  been  there 
awhile  I  went  on  the  road,  and  then  I  wrote  the  letters  that 
have  been  read,  and  then  got  replies,  and  tliat  continued  up 
to  February  23d.  The  last  letter  I  wrote  was  from  Bloom- 
ington,  on  the  morning  of  the  23d  of  February,  three  hours 
before  I  met  Miss  Washburn." 

Mrs.  Carle  testified  that  they  came  to  her  house  in  Chicago 
in  September,  1893.  He  introduced  her  as  his  wife.  They 
stopped  there  and  did  their  own  cooking.  The  witness  further 
testified:  "  He  would  be  away  a  week  or  two  at  a  time.  He 
was  selling  music.  I  think  the  last  time  he  was  gone  over 
a  month.  He  went  to  different  towns  in  Illinois.  They  kept 
up  a  correspondence  while  he  was  gone.  I  saw  the  letters  that 
he  wrote  to  her.  I  know  his  handwriting.  He  always  intro- 
duced her  as  his  wife,  Mrs.  Hiler.  That  occurred  whenever 
they  met  other  people  coming  in  to  see  me.  I  never  knew 
of  him  introducing  her  in  any  other  way.  They  slept  in  the 
same  bed,  of  course.  She  told  me  they  were  married  in  Osh- 
kosh,  just  the  same  as  she  has  stated  here.  Of  course  I 
thought  they  were  married.  Everybody  thought  so.  I  never 
saw  any  marriage  certificate.  I  asked  him  what  he  had  done 
with  his  marriage  certificate,  and  be  said  he  had  sent  it  to 
his  mother." 

A  large  number  of  letters  written  by  the  defendant  to 
Lizzie  Myers  after  they  had  assumed  the  relation  of  husband 
and  wife  before  the  public  were  read  in  evidence,  in  which 
the  defendant  frequently  addressed  her  as  "  Mrs.  Lizzie 
Hiler,"  "Mrs.  John  T.  Hiler,"  or  "my  dear  wife." 

**•  These  were  the  leading  facts  proven  on  the  trial  tend- 
ing to  prove  a  common-law  marriage  between  defendant  and 
Lizzie  Myers.  Evidence  was  then  introduced  showing  that 
on  February  23,  1894,  the  defendant  met  Grace  Washburn,  a 
young  lady  of  Bloomington,  at  a  grocery  store  in  that  place, 
and  was  introduced  to  her.  That  evening  he  called  at  her 
house  and  proposed  marriage.  She  replied  that  she  was  not 
ready.     The  next  afternoon  they  met  again  at  the  grocery 
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store.  He  walked  down  town  with  her,  and  again  proposed 
marriage.  She  told  him  to  wait  awhile.  But  he  did  not 
wait.  That  afternoon,  between  5  and  6  o'clock,  they  were 
married.  Does  the  evidence  establish  a  common-law  mar- 
riage between  the  defendant  and  Lizzie  Myers? 

To  constitute  the  offense  charged  in  this  indictment,  it  was 
incumbent  on  the  prosecution  to  show  against  the  defendant 
two  successive  marriages — one  legal  and  innocent,  the  other 
penal.  Both  must  be  actual.  The  first  marriage  must  be 
valid  and  binding,  and  a  marriage  in  fact.  Marriage  with 
capacity  and  consent,  proved  by  direct  testimony,  as  by  the 
evidence  of  witnesses  who  saw  and  heard  the  marriage  cele- 
bration performed  between  the  parties,  or  record  evidence, 
with  identification,  would  be  evidence  of  actual  marriage  in 
fact.  Under  the  decisions  of  this  court  a  marriage  legal  at 
common  law  is  recognized  as  valid  and  binding  in  this  state. 
What  constitutes  such  common-law  marriages  legal  and 
valid  has  been  recognized  by  repeated  adjudications.  To 
constitute  a  marriage  legal  at  common  law,  the  contract  and 
consent  must  be  per  verba  de  presenli,  or  if  made  per  verba 
de  futuro  cum  copula,  the  copula  is  presumed  to  have  been 
allowed  on  the  faith  of  the  marriage  promise,  and  that  so  the 
parties,  at  the  time  of  the  copula,  accepted  of  each  other  as 
man  and  wife:  Port  v.  Port,  70  111.  484;  Heblethwaite  v.  Hep- 
worth,  98  111.  126;  Cartwnght  v.  McGown,  121  111.  388;  2 
Am.  St.  Rep.  105. 

***  Under  the  evidence  in  this  record  it  is  not  shown  that 
any  marriage  ceremony  was  performed.  No  actual  marriage, 
in  fact,  is  proven  between  defendant  and  Lizzie  Myers.  The 
evidence  discloses  the  fact  that  the  defendant  and  one  Lizzie 
Myers  lived  together  as  husband  and  wife,  so  spoke  of  and 
introduced  themselves  to  others,  and  in  letters  the  defendant 
addressed  her  as  his  wife.  They  were  by  repute  husband 
and  wife  during  this  cohabitation.  On  many  questions  co- 
habitation and  repute  are  adequate  evidence  from  which 
marriage  is  presumed.  For  the  determination  of  many  cases, 
declarations,  whether  verbal  or  in  writing  with  evidence  of 
cohabitation  and  repute,  are  adequate  evidence  of  marriage. 
The  manner  in  which  persons  living  together  as  husband  and 
wife  are  received  among  their  friends  and  neighbors,  their 
reputation  and  declarations,  most  commonly  spring  from  the 
fact  of  cohabitation.  As  expressed  by  Bishop  in  his  work  on 
Marriage,  Divorce,  and  Separation,  volume  1,  section  939,  they 
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"  are  shadows  attending  on  cohabitation,  and  they  should 
be  simultaneous  therewith."  On  the  trial  of  any  issue  in- 
volving the  question  of  marriage  all  these  shadows  of 
and  resulting  from  cohabitation  may  be  introduced  in  evi- 
dence. From  the  fact  of  cohabitation,  with  the  attendant 
shadows,  for  many  purposes  there  follows  the  presumption  of 
marriage.  This  presumption  increases  with  the  lapse  of 
time  the  parties  are  cohabiting  as  husband  and  wife.  In  this 
record  there  is  no  actual  marriage  in  fact  proven,  and  no 
proof  of  a  contract  per  verba  de  presenti,  nor  is  there  evidence 
per  verba  de  futuro  cum  copula.  In  the  absence  of  such  evi- 
dence there  remains  only  evidence  of  cohabitation,  with  its 
attendant  shadows,  from  which  springs  a  presumption  of 
marriage.  The  marriage  to  Grace  Washburn  as  an  actual 
marriage  in  fact  is  shown.  Cohabitation  and  its  attendant 
shadows  are  shown.  Two  cohabitations  are  proven  by  the 
evidence,  from  the  first  of  which  a  marriage  of  the  defendant 
to  Lizzie  Myers  would  be  presumed,  and  from  the  second 
***  of  which  the  marriage  of  the  defendant  to  Grace  Wash- 
burn would  be  presumed,  and  in  the  absence  of  proof  of  a 
contract  per  verba  de  presenti  each  presumption  is  similar, 
the  first  establishing  a  marriage,  and  the  second  disproving 
the  presumption  of  such  first  marriage.  Where  a  marriage, 
legal  at  common  law,  is  sought  to  be  shown  on  which  to  base 
a  conviction  for  bigamy,  all  the  elements  necessary  to  con- 
stitute such  common-law  marriage  must  be  proven.  There 
must  be  evidence  of  a  contract  per  verba  de  presenti,  with 
proof  of  cohabitation.  In  prosecutions  for  bigamy  strict 
proof  of  the  fact  of  marriage  is  required:  Harman  v.  Harman, 
16  111.  85.  Where  proof  of  marriage,  legal  at  common  law,  is 
sought  to  be  shown  it  must  be  absolute  proof  of  marriage; 
Hayes  v.  People,  25  N.  Y.  390;  82  Am.  Dec.  364. 

In  the  discussion  of  this  evidence  we  have  wholly  omitted 
from  consideration  the  testimony  of  Lizzie  Myers,  which  was 
admitted,  and,  after  the  defendant  closed  his  case  and  the 
evidence  in  rebuttal  was  introduced,  her  evidence  was  then 
excluded.  The  wife  was  not  a  competent  witness  against  the 
defendant:  Miner  v.  People,  58  III.  59.  The  eflfect  of  her  evi- 
dence was  prejudicial  to  such  an  extent  that  the  defendant 
did  not  have  a  fair  trial. 

It  is  unnecessary  to  discuss  the  questions  raised  on  the 
instructions,  as  they  are  materially  erroneous  as  given  for  the 
State,  on   account  of  entirely   disregarding   the  distioctioa 
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between  a  presumption  arising  from  facts  proven  and  pre- 
Bumptions  arising  from  other  facts  shown  by  the  evidence. 

The  judgment  of  the  circuit  court  is  reversed,  and  the 
cause  is  remanded.  

Bigamy — Proof  op  Former  Marriage. — Undoibtedly  authority  exist* 
to  sustain  the  principles  announced  in  the  principal  case,  that  the  presximp- 
tion  of  marriage  arising  from  cohabitation  between  a  man  and  woman, 
coupled  with  the  reputation  of  being  married  persons,  does  not  obtain  when 
the  result  of  thus  proving  the  marriage  would  be  to  render  one  of  the  par- 
ties on  trial  criminally  liable  for  bigamy  or  some  kindred  crime.  The  case» 
which  maintain  this  doctrine  generally  hold  that  in  civil  suits  presumptive 
evidence,  as  distinguished  from  direct  evidence,  of  marriage  is  prima  facie 
sufficient  to  establish  that  fact,  as  when  a  man  and  woman  cohabit  together* 
speak  of  each  other  as  husband  and  wife,  and  of  the  circumstances  of  their 
marriage;  but  in  suits  when  criminal  conversation,  adultery,  bigamy, 
incest,  or  like  crime  constitutes  the  essence  or  foundation  ot  the  action,  this 
rule  does  not  apply,  and  a  more  rigid  rule  is  required.  In  such  case  the 
marriage  relied  upon  as  a  basis  for  the  action  must  be  proved  by  direct  evi- 
dence, as  a  fact  before  a  conviction  can  be  sustained.  Tliese  cases  assert 
that  in  a  prosecution  ,for  bigamy,  an  actual  lawful  former  marriage  must 
be  proved  as  a  fact,  and  that  it  must  be  proved  by  the  record  or  by- 
witnesses  who  were  present  at  the  ceremony:  State  v.  Roswell,  6  Cona. 
446;  Case  v.  Case,  17  Cal.  598;  Oreen  v.  State,  21  Fla.  403;  58  Am.  Rep. 
t)70;  People  v.  Lambert,  5  Mich.  349;  72  Am.  Dec.  49;  People  v.  Humphrey, 
7  Johns.  314;  Commonwealth  v.  Littlejohn,  15  Mass.  103.  Some  of  these 
cases  have  gone  to  the  extreme  length  of  holding  that  even  a  confession 
or  declaration  of  the  former  marriage,  made  by  the  defendant,  is  not 
sufficient  evidence  to  establish  it  as  a  fact:  People  v.  Humphrey,  7  Johns. 
314;  State  v.  Roswell,  6  Conn.  446;  People  v.  Lambert,  5  Mich.  349;  72 
Am.  Dec.  49.  It  has  also  been  held  that  a  copy  of  the  record  of  the 
marriage  is  not  sufficient  to  establish  it  as  a  fact,  without  proof  of  the  iden- 
tity of  the  parties:  Wedgwood's  Case,  8  Me.  75.  Nor  is  it  sufficient  to  prove 
that  a  ceremony  was  performed,  followed  by  cohabitation  for  a  long  period, 
without  showing  that  the  person  who  performed  the  ceremony  was  author- 
ized to  perform  it:  State  v.  Hodgskins,  19  Me.  155;  36  Am.  Dec.  742.  And 
it  has  been  said  that  a  conviction  for  bigamy  cannot  be  sustained  if  proof 
of  the  first  marriage,  which  was  informal,  and  not  in  accordance  with  the 
statute,  is  not  supplemented  by  proof  of  cohabitation  or  the  conduct  of  the 
parties  after  marriage:  People  v.  McQuaid,  85  Mich.  123.  The  great  weight 
of  authority,  as  well  as  the  better  reasoning,  is  opposed  to  the  rule  laid 
down  by  the  above  authorities  and  by  the  principal  case.  A  vast  majority 
of  the  cases  hold  that  in  prosecutions  for  bigamy  the  former  marriage  of 
the  defendant  may  be  established  by  proof  of  his  conduct,  cohabitation,  and 
declarations  that  the  woman  with  whom  he  was  living  was  his  wife.  A. 
marriage  thus  establisiied,  if  believed  by  the  jury,  is  sufficient  basis  for  a 
conviction,  without  other  evidence  of  an  actual  solemnized  marriage:  Com- 
monwealth  v.  Jackson,  11  Bush,  679;  21  Am.  Rep.  225;  State  v.  Hwjhes,  35 
Kan.  626;  57  Am.  Rep.  195;  Dumas  v.  State,  14  Tex.  Ct.  App.  464;  46  Am. 
Rep.  241;  Parker  v.  State,  77  Ala.  47;  64  Am.  Rep.  43;  Langtry  v.  State, 
30  Ala.  536;  Williams  v.  State,  54  Ala.  131;  25  Am.  Rep.  665;  People  v. 
Beevert,  99  Cal.  286;  HalOrook  v.  StaU,  34  Ark.  511;  36  Am.  Rep.  17;  SlaU  v^ 
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Hilton,  3  Rich.  434;  45  Am.  Dec.  783.  To  support  aa  indictment  for  bigamy, 
it  is  sufficient  evidence  of  marriage,  in  fact,  that  the  parties  agreed  to  be  hus- 
band and  wife,  and  cohabited  and  recognized  each  other  as  such.  It  is  im« 
material  whether  the  person  who  pretended  to  solemnize  tlie  contract  was  or 
was  not  authorized  to  perform  it,  or  that  either  party  was  deceived  by  hia 
false  representations  in  that  respect:  Hayes  v.  People,  25  N.  Y.  390;  82  Am. 
Dec.  364.  On  a  trial  for  bigamy  the  first  marriage  may  be  proved  by  evi- 
dence that  the  defendant  and  the  woman  lived  together,  and  held  them- 
eelves  out  to  the  world  as  husband  and  wife  for  years;  that  they  had  children 
living  with  them  as  their  children;  that  she  had  signed  and  acknowledged 
deeds  as  his  wife,  and  that  subsequent  to  the  bigamous  marriage  slie  had 
sued  for  and  obtained  a  divorce  from  him:  Stale  v.  Qonce,  79  Mo.  600.  In 
People  V.  Becvers,  99  Gal.  286,  288,  the  court  said:  "  In  the  present  case 
there  was  no  solemnization,  but  there  was  consent,  followed  by  a  mutual 
assumption  of  marital  rights,  duties,  aud  obligations,  and  under  our  stat- 
utes these  elements  conjoined  result  in  a  marriage  as  binding  in  morals  and 
in  law  as  though  it  was  solemnized  by  a  priest  or  judge.  In  the  one  case 
we  have  consent  followed  by  solemnization;  in  the  other,  consent  followed 
by  the  mutual  assumption  of  marital  rights,  duties,  and  obligations.  The 
crime  of  bigamy  is  couiniitted  wiien  a  person  marries  who  has  another  hus- 
band or  wife  living  at  the  time.  The  mere  form  of  the  first  marriage  is 
entirely  immaterial.  The  vital  inquiry  is,  Is  such  a  person  a  husband  or 
wife  ?  The  solution  of  that  question  being  in  the  affirmative,  one  element 
of  the  crime  is  proven,  and  the  inquiry  passes  to  the  second  marriage.  The 
policy  of  the  law  recognizing  and  autlio:izing  this  form  of  marriage  is  not 
for  the  court  to  support  or  condemn.  It  is  known  to  all  that  it  is  becoming 
a  common  practice  with  the  people,  entirely  too  common.  But  if  bigamy, 
adultery,  and  kindred  criiies  cannot  be  founded  upon  such  marriages, 
inducements  are  ofi'ered  to  the  lawless  which  cannot  fail  to  be  seized  upon, 
and  which  would  undoubtedly  end  in  most  pernicious  results.  Many  cases 
hold  that  the  admissions  of  marriage  by  a  defendant,  coupled  with  cohabi- 
tation and  repute,  are  sufficient  to  sustain  a  finding  of  actual  marriage."  In 
Dumas  v.  State,  14  Tex.  Ct.  App.  464-472,  46  Am.  Rep.  241,  the  court  said: 
*'It  appears  to  us  to  be  well  settled,  from  the  authorities,  that  general  rep- 
utation, cohabitation,  aud  admissions  of  the  party  are  all  admissible  evidence 
of  the  fact  of  the  first  marriage.  General  reputation  alone  is  insufficient, 
but,  taken  in  connection  with  cohabitation  and  admission,  is  competent  evi- 
dence to  establish  a  prima  facie  case  sufficient  to  sustain  a  verdict  and  judg- 
ment of  conviction  for  bigamy.  Whenever  such  evidence  establishes  in  the 
minds  of  the  jury,  beyond  a  reasonable  doubt,  the  existence  of  the  fact  of 
a  valid  first  marriage,  then  it  is  sufficient  in  that  regard  to  sustain  a  verdict 
and  judgment  for  bigamy."  Although  it  was  held  in  Commonwealth  v. 
Liillejohn,  15  Mass.  163,  that  marriage  could  not  be  proved  by  declarations 
of  the  parties  that  they  were  married,  coupled  with  the  fact  that  they 
lived  together  as  man  and  wife,  and  had  children,  and  that  the  fact  of 
such  marriage  could  only  be  proved  by  the  record  or  by  witnesses  present 
at  the  ceremony,  this  rule  has  been  changed  by  statute,  and  the  fact  of 
marriage  may  now  be  proved  by  admissions  of  the  defendant,  coupled  with 
the  fact  of  cohabitation  and  general  repute  that  the  parties  are  husband 
and  wife:  Commonwealth  v.  Holt,  121  Mass.  61.  The  reasons  which  sustain 
this  latter  rule  are  well  stated  in  Commomoealth  v.  Jackson,  11  Bush,  679- 
686;  21  Am.  Rep.  225.     The  court  in  that  case  said: 

"  It  seems  to  as  that  neither  the  common  law  of  England,  as  adopted  in 
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this  country,  or  the  American  common  law,  as  recognized  by  the  courts  of 
the  various  states,  requires  us  to  hold  that  one  charged  with  the  crime  of 
bigamy  cannot  be  convicted  upon  clear  and  satisfactory  proof  of  his  declara- 
tions that  the  alleged  wife  is  legally  such  when  tiiose  declarations  are  cou- 
pled  with  evidence  of  cohabitation  with  her,  and  her  introduction  by  him 
into  a  community  where  he  resides  as  his  wife.  We  think  the  safety,  the 
happiness,  and  the  honor  of  families,  the  good  order  of  society,  the  preser- 
vation of  public  morals,  and  a  due  regard  to  public  decency  and  individual 
virtue,  demand  that  the  rules  of  the  law  should  furnish  every  facility  for 
the  punishment  of  crime  which  a  proper  regard  for  the  security  of  the  inno- 
cent will  allow.  It  is  difficult  to  see  any  reason  for  discriminating  between 
admissions  to  prove  a  marriage  and  other  facts  essential  to  constitute  the 
legal  guilt  of  the  accused;  there  can  be  no  more  danger  of  doing  injustice  in 
receiving  such  evidence  in  the  class  of  cases  under  consideration  than  in  any 
other.  Where  the  declarations  of  the  prisoner  and  the  fact  that  he  has 
recognized  and  cohabited  with  the  woman  alleged  to  be  his  wife  are  alone 
relied  upon,  the  jury  should  still  be  told  that  this  is  only  evidence  tending 
to  prove  an  actual  marriage,  and  that  it  is  for  them  to  decide  whether  the 
facts  proven  are  sufficient  to  warrant  them  in  finding  that  the  prisoner  was 
in  fact  married  to  the  alleged  wife,  and  unless,  they  so  believe,  they  should 
acquit,  although  they  may  believe  he  recognized  and  cohabited  with  her  as 
his  wife.  This  will  place  the  declarations  of  one  indicted  for  a  crime  in 
which  proof  of  actual  marriage  is  necessary  to  make  out  his  guilt  upon  the 
same  legal  footing  with  those  charged  with  other  crimes,  and  will  not  give 
comparative  immunity  to  this  detestable  crime  by  obstructing  the  path  of 
the  prosecutor  with  a  rule  of  evidence  which  it  is  believed  would  render 
conviction  impossible  in  a  large  majority  of  such  cases  where  the  moral  evi- 
dence of  guilt  is  conclusive,  and  where  a  conviction  could  be  had  by  simply 
applying  to  that  class  of  cases  the  same  rules  of  evidence  applied  to  other 
crimes,  subjecting  the  offender  to  like  punishment." 

The  rule  announced  in  some  of  the  earlier  cases  that  in  prosecutions  for 
bigamy  an  actual  marriage  of  the  defendant  must  be  proven,  and  that  neither 
cohabitation,  reputation,  nor  confessions  or  declarations  are  admissible  for 
that  purpose,  or,  if  admissible,  are  not  of  themselves  suflBcient  to  warrant 
conviction  {Commonwealth  v.  Littlejohn,  15  Mass.  163;  EosweWs  Case,  6  Conn. 
446;  People  v.  Humphrey,  7  Johns.  314),  was  affirmed  and  approved  in  State 
V.  Johnson,  12  Minn.  476;  93  Am.  Dec.  241;  West  v.  State,  1  Wis.  186.  The 
great  weight  of  authority,  including  many  of  the  early  and  nearly  all  of  the 
late  cases,  is  unquestionably  opposed  to  the  doctrine  that  the  declarations, 
admissions,  or  confessions  of  the  defendant  are  not  admissible  to  prove  the 
fact  of  his  first  marriage.  In  prosecutions  for  bigamj'  the  first  marriage  may 
be  proved  by  cohabitation  and  the  confessions  or  declarations  of  the  defend, 
ant  that  he  is  married,  and  such  evidence,  if  full  and  satisfactory,  is  sufficient 
to  authorize  a  conviction  without  the  production  of  the  record  or  the  testi- 
mony of  a  witness  who  was  present  at  the  ceremony,  or  other  proof  of  a  mar- 
riage in  fact:  Lanylry  v.  State,  .30  Ala.  536;  West  v.  State,  1  Wis.  186;  State  v. 
Abbey,  29  Vt.  60;  67  Am.  Dec.  754;  Cook  v.  State,  11  Ga.  53;  56  Am.  Dec.  410; 
State  V.  Libby,  44  Me.  469;  69  Am.  Dec.  115;  Forney  v.  Hallacher,  8  Serg.  & 
R.  159;  11  Am.  Dec.  590;  Cay  ford' a  Case,  7  Me.  57;  Oneale  v.  Commonwealth, 
17  Gratt.  582;  Finney  v.  State,  3  Head,  544;  Williama  v.  State,  54  Ala.  131; 
25  Am,  Rep.  665;  Squire  v.  State,  46  Ind.  459;  State  v.  Seals,  16  Ind.  352, 
Warner  v.  Commonweallh,  2  Va,  Cas.  95;  State  v.  Britton,  4  McCord,  256, 
WolvertoH  v.  State,  16  Ohio,  173;  47  Am.  Dec.  373.     In  this  last  case  the 
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coart,  ia  speaking  of  the  admissibility  of  the  detendant's  confession  of  his 
former  marriage,  in  evidence,  said:  "Indeed,  reasoning  upon  principle,  it 
would  be  difSeult  to  assign  a  reason  against  the  competency  of  evidence  of 
confession  in  this  case,  which  would  not  be  equally  valid  against  the  proof 
of  any  coafession,  or  against  receiving  a  plea  of  guilty  to  the  indictment. 
It  is  true  that  confessions  of  marriage  may  be  made  by  persons  living  in  a 
state  of  fornication  with  a  view  to  secure  the  offenders  from  public  censure, 
and  thus  make  a  case  unlike  the  ordinary  cases  of  confession  against  one's 
interest.  This,  in  our  opinion,  furnishes  no  reason  for  rejecting  the  evi- 
dence as  incompetent.  It  shows  rather  that  the  confession  thus  made  should 
not  be  relied  on  and  held  by  the  jury,  when  unsupported,  sufficient  to  work 
a  conviction.  In  such  a  case,  and  indeed  in  all  cases  where  the  confession 
of  a  party  is  given  in  evidence,  its  force  must  depend  upon  the  circumstances 
under  which  it  is  made;  and  of  these  circumstances  the  jury,  under  the  ad- 
vice of  the  court,  are  the  proper  judges.  It  is  rather  a  question  of  credi- 
bility than  competency  of  the  confession,  and,  like  all  confessions,  to  be 
considered  of  much  or  little  weight  according  to  the  attending  circumstances, 
and  these  may  be  such  as  to  render  it  very  conclusive  of  the  fact,  or  as  tend- 
ing very  little  to  sustain  it.  Were  courts  to  reject  proof  of  confession  when 
the  time,  manner,  and  circumstances  under  which  it  was  made  were  such  as 
tended  to  weaken  or  destroy  its  force,  they  would  be  submitting,  in  fact, 
their  own  judgment  for  that  of  the  jury,  and  would  make  it  their  business 
to  weigh  and  estimate  the  value  of  evidence  to  the  exclusion  of  those  who, 
by  the  law,  are  the  legitimate  tribunal  for  that  purpose." 

On  a  trial  of  an  indictment  for  bigamy,  the  first  marriage  may  always  be 
proved  by  the  admissions  of  the  defendant,  and  it  is  for  the  jury  to  de- 
termine whether  sucii  confessions  are  an  admission  that  he  was  actually 
married  according  to  the  laws  of  the  country  where  the  marriage  was  solem- 
nized: Miles  V.  United  States,  103  U.  S.  304;  Parker  v.  State,  77  Ala.  47;  54 
Am.  Rep.  43.  If  the  declarations  and  admissions  of  the  defendant,  and  the 
fact  that  he  has  recognized  and  cohabited  with  the  woman  alleged  to  be  his 
wife,  are  alone  relied  upon,  the  jury  must  be  instructed  that  this  is  only 
evidence  tending  to  prove  an  actual  marriage,  and  that  it  is  for  them  to 
decide  whether  the  facts  proven  are  sufficient  to  warrant  them  in  finding 
that  the  defendant  was  in  fact  married  to  the  alleged  wife:  Commomcealth 
V.  Jackson,  11  Bush,  679;  21  Am.  Rep.  225.  The  deliberate  admissions  of 
the  defendant  of  a  former  marriage,  coupled  with  cohabitation  and  repute, 
are  sufficient  to  authorize  the  jury  to  convict:  Dumas  v.  Statf,  14  Tex.  Ct. 
App.  464;  46  Am.  Rep.  241;  State  v.  Hughes,  35  Kan.  626;  57  Am.  Rep.  195. 
In  this  last  case  the  court  said:  "As  a  general  rule,  the  confession  of  a  party, 
voluntarily  and  deliberately  made,  is  evidence  of  the  highest  nature  against 
him.  The  objections  urged  against  testimony  of  this  character  in  a  prose- 
cution for  bigamy  are,  that  the  confession  may  have  been  lightly  made  or 
stated  by  parties  living  in  a  state  of  fornication  for  the  purpose  of  avoiding 
public  censure  or  public  prosecution;  but  these  are  reasons  which  go  to  the 
credibility  rather  than  the  competency  of  the  testimony.  The  force  and 
effect  of  the  testimony  are  to  be  weighed  and  determined  by  the  jury,  and 
depend  upon  the  manner  and  circumstances  under  which  the  confession  was 
made.  If  it  was  carelessly  stated,  or  the  circumstances  under  which  it  was 
made  incficated  a  purpose  to  conceal  from  the  public  illicit  relations  existing 
between  the  parties,  the  jury  should  not,  upon  such  unsupported  confession, 
convict  the  defendant;  but  where  it  is  freely  and  solemnly  made  by  parties 
cohabiting  together,  and  frequently  repeated  to  different  persons,  with  no 
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apparent  motive  to  hide  the  real  facts,  it  is  clearly  competent  to  go  to  the 
jury,  whose  province  it  is  to  determine  its  sufficiency.  It  is  direct  and  positive 
proof  of  an  actual  marriage.  The  confession  in  this  case  was  that  the  appel- 
lant and  Mary  Wheat  were  married  in  Missouri.  In  that  state  it  is  not 
essential  to  the  validity  of  a  marriage  that  there  should  be  any  ceremony 
or  formal  solemnization  of  the  contract.  An  agreement  entered  into  in 
good  faith  between  parties  capable  of  contracting  marriage,  followed  by 
cohabitation,  is  sufficient  to  constitute  a  valid  marriage,  and  to  subject  them 
to  legal  penalties  for  a  disregard  of  its  obligations  ":  State  v.  Hughes,  35 
Kan.  626-630;  57  Am.  Rep.  195.  The  subject  of  evidence  of  marriage  ia 
prosecutions  for  bigamy  and  kindred  crimes  is  treated  in  notes  to  Stale  v. 
Uodgskins,  36  A.m.  Dec.  745-751;  Cameron  v.  State,  48  Am.  Dec.  115-117; 
State  V.  Johnson,  93  Am.  Dec.  254. 

Bigamy — Evidence  to  Convict. — On  the  trial  of  an  indictment  for  big- 
amy an  actual  marriage  or  marriage  in  fact  must  be  clearly  proved  in  both 
the  first  and  second  instances  by  direct  evidence:  State  v.  Johnson,  12  Minn_ 
476;  93  Am.  Dec.  241,  and  note.  In  a  prosecution  for  bigamy  there  can  be 
no  conviction  where  the  evidence  as  to  the  first  wife  showed  only  that  she 
was  alive  three  years  before  the  second  marriage:  People  v.  Feilen,  58  Cal. 
218;  41  Am.  Rep.  258. 

Bigamy — Evidence  of  Marriage. — On  a  prosecution  for  bigamy  the  first 
marriage  may  be  shown  by  proof  of  admissions,  cohabitation,  and  repute: 
Slate  V.  /luyhes,  35  Kan.  626;  57  Am.  Rep.  195,  and  note;  Halbrook  v.  State, 
34  Ark.  511;  H6  Am,  Rep.  17,  and  extended  note;  Commonwealth  y.  Jacknon, 
11  Bush,  679;  21  Am,  Rep.  225;  Dumas  v.  State,  14  Tex.  Ct.  App.  464;  46 
Am.  Rep.  241;  Parker  v.  State,  11  Ala.  47;  54  Am,  Rep.  43;  State  v.  Hilton, 
3  Rich,  434;  45  Am,  Dec.  783.  See,  also,  the  extended  notes  to  Cameron  v. 
State,  48  Am.  Dec.  115,  and  State  v.  Hodgskins,  36  Am.  Dec.  745, 

Bigamy. — Wife  as  Witness  in  Prosecutions  fob:  See  the  extended 
note  to  State  v.  Johnson,  93  Am,  Dec,  255. 
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Attachment — Affidavit  Defective,  when  not  Void. — An  affidavit  in 
attachment  stating  the  names  of  the  parties,  the  amount  of  indebted- 
ness, that  defendant  has  concealed  himself  to  avoid  service  of  process, 
and  that  his  whereabouts  are  unknown,  though  defective  in  failing  to 
state  the  nature  of  the  indebtedness,  the  defendant's  place  of  residence, 
or  that  such  place  is  unknown,  or  cannot,  upon  diligent  inquiry,  be 
ascertained,  is  voidable,  but  not  void,  and  is  sufficient  to  give  the  court 
jurisdiction  of  the  subject  matter. 

Process. — Acts  Done  under  Erroneous  or  Voidable  Process  are  Bind- 
ing, and  cannot  be  successfully  assailed  except  by  a  direct  proceeding. 

Process — Collateral  Attack. — Acts  done  under  voidable  process  cannot 
be  attacked  by  a  stranger  thereto  in  a  collateral  proceeding. 

Officers — Presumption — Collateral  Aitack.  — It  the  legality  of  the  acta 
of  a  public  officer  are  questioned  collaterally  he  is  presumed  to  hava 
done  his  duty. 
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Officers — PRKsnMPTiON— Collateral  Attack. — If  the  return  of  a  slierifif 
shows  that  he  has  levied  on  certain  designated  property,  it  is  presnmed, 
on  collateral  attack,  that  such  property  belonged  to  the  judgment 
debtor,  although  that  is  not  shown  by  the  return. 

Process —Return — Date  of. — The  return  of  an  officer  to  process  is  not 
simply  his  indorsement  thereon,  but  is  the  actual  placing  it  in  the  office 
from  which  it  issued,  and  the  file  mark  of  the  clerk  indicates  the  date 
of  the  return. 

Attachment  Lien. — Failcrk  of  Officer  to  Make  Return  on  or  before 
the  return  day  does  not  a£fect  the  lien  of  the  plaintiff  under  an  attach- 
ment. 

Jcdoment  Record — Amendment. — The  court  may,  on  proper  notice,  at 
a  term  subsequent  to  the  rendition  of  judgment,  correct  manifest  mis- 
takes of  the  clerk  in  making  up  the  record. 

Attachment  Lien. — A  Genekal  Personal  Judgment  against  defendant  in 
attachment,  upon  personal  service,  does  not  quash  the  lien  of  the  attach- 
ment levied  upon  his  property,  although,  after  judgment,  another  levy 
is  made  upon  the  same  property  under  the  special  execution  awarded 
on  the  judgment. 

Crawford  &  Dodd,  for  the  appellant. 

Karraker  &  Lingle,  for  the  appellee. 

***  B.AKRB,  J.  This  is  ejectment  for  eighty  acres  of  land, 
prosecuted  in  the  Union  circuit  court  by  Emma  E.  Corbit, 
appellee,  against  L.  P.  Hogue,  appellant.  A  trial  resulted  in 
judgment  for  the  former,  and  from  that  judgment  this  appeal 
was  taken. 

The  parties  claim  from  a  common  source  of  title — one 
Edwin  W.  Thornton.  On  November  15,  1887,  appellee  sued 
out  of  said  circuit  court  a  writ  of  attachment  against  the  real 
and  personal  estate  of  said  Thornton,  returnable  to  the  March 
term,  1888,  of  said  court.  Upon  the  same  day  the  sheriff 
levied  the  writ  upon  the  land  in  controversy,  and  filed  a  cer- 
tificate of  the  levy  with  the  recorder  ***  of  the  county.  At 
the  March  term,  1888,  the  cause  was  continued.  There  was 
personal  service  on  Thornton  to  the  September  term,  1888, 
aiid  he  filed  pleas.  A  trial  was  had  at  the  March  term,  1889, 
upon  the  issue  joined  between  the  parties  to  the  attachment 
suit,  and  a  judgment  was  rendered  in  favor  of  appellee  and 
against  Thornton,  for  one  thousand  and  ninety-one  dollars 
and  sixty-six  cents,  and  costs.  The  title  of  appellee  exhib- 
ited in  this  ejectment  suit  is  based  on  a  sale  made  in  satis- 
faction of  that  judgment.  Appellant  relies  upon  alleged 
defects  in  the  attachment  suit  and  proceedings,  and  upon  a 
title  which  had  its  origin  in  a  deed  from  Edwin  W.  Thornton 
to  hia  brother,  Richard  Thornton,  which  was  acknowledged 
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before  a  notary  public  on  November  18,  1887,  and  filed  for 
record  on  that  day. 

The  statute  (Rev.  Stats.,  c.  11,  sec.  9)  provides  that  when 
a  writ  of  attachment  is  levied  on  real  estate  a  certificate  of 
the  levy  shall  be  filed  with  the  recorder  of  the  county  where 
the  land  is  situated,  and  that  such  levy  shall  take  effect,  as 
to  creditors  and  bona  fide  purchasers  without  notice,  from 
and  after  the  filing  of  the  same,  and  not  before.  Here,  as  we 
have  already  seen,  the  attachment  writ  in  the  suit  against 
Edwin  W.  Thornton  was  levied  on  the  land,  and  a  certificate 
of  the  levy  filed  with  the  proper  recorder  on  the  fifteer.th 
day  of  November,  1887,  whereas  the  deed  from  said  Thorn- 
ton was  not  filed  for  record  until  the  eighteenth  day  of  said 
November,  which  was  three  days  after  the  lien  of  the  attach- 
ment levy  had  become  effective. 

It  is  urged,  however,  that  on  account  of  various  alleged 
irregularities  and  defects  in  the  attachment  proceedings  the 
levy  in  the  attachment  suit  never  did  become  a  lien,  or  even 
if  it  did,  was  not  so  availed  of  in  the  subsequent  proceed- 
ings as  to  accrue  to  the  benefit  of  appellee  by  means  of  the 
sherifTs  deed  that  was  afterward  executed  to  her.  The  ob- 
jections inssisted  upon  in  that  behalf  are  quite  numerous. 

544  fpj^g  affidavit  for  attachment  was  very  manifestly  defect- 
ive, and  not  in  conformity  with  the  requirements  of  the 
attachment  act.  It  did  not  state  the  nature  of  the  indebted- 
ness for  which  the  suit  was  brought,  nor  did  it  state  either 
the  place  of  residence  of  the  defendant,  or  that  it  was  not 
known,  or  that  the  plaintiff",  upon  diligent  inquiry,  had  not 
been  able  to  ascertain  the  same.  It  did  state,  liowever,  the 
names  of  the  parties,  the  amount  of  the  indebtedness  after 
allowing  all  just  deductions,  that  the  defendant  had  con- 
cealed himself  so  that  process  could  not  be  served  upon  him, 
and  that  the  plaintiff"  did  not  know  his  whereabouts  and 
postoffice  address.  The  statute  expressly  makes  provision 
for  the  amendment  of  affidavits  for  attachment.  Here  it  is 
evident  that  there  was  an  attempt  to  comply  with  the  require- 
ments of  the  statute,  though  some  of  these  were  omitted 
and  others  defectively  stated.  The  affidavit,  under  the  stat- 
ute and  under  the  doctrine  of  Booth  v.  Rees,  26  111.  45,  and 
other  cases,  was  clearly  amendable.  The  validity  of  the  writ 
depended  upon  the  validity  of  the  affidavit,  and  the  affidavit, 
it  being  amendable,  was  voidable  merely,  and  not  void: 
Bassett  v.  Bratton,  86  111.  152.     The  aflSdavit,  the  writ,  and 
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the  levy  of  that  writ  gave  the  court  jurisdiction  over  the 
subject  matter  of  the  attachment.  A  thing  that  is  voidable 
has  force  and  eflfect,  but  in  consequence  of  some  inherent 
quality  or  defect  it  is  liable,  upon  proper  steps  being  taken, 
to  be  legally  annulled  or  avoided,  but  the  steps  to  avoid  it 
must  be  taken  by  the  proper  party  and  by  means  of  a  direct 
attack  upon  it.  Here,  Hogue,  the  appellant,  was  a  stranger 
to  the  attachment  suit,  to  the  affidavit  and  the  writ  that  was 
levied,  and  to  the  judgment  that  the  court,  with  full  juris- 
diction of  both  the  subject  matter  and  the  parties  to  the  liti- 
gation, afterward  rendered,  and  he  cannot,  in  this  collateral 
action,  call  in  question  and  impeach  this  writ  and  affidavit, 
which  are  not  null  and  void,  but  endowed  with  force  and 
vitality:  See  Durham  v.  Heaton,  28  111.  264;  81  Am.  Dec. 
275,  and  ***  authorities  there  cited.  In  the  case  just  named 
this  court  said  that  acts  done  under  erroneous  or  voidable 
process  are  binding,  and  cannot  be  successfully  assailed  ex- 
cept by  a  direct  proceeding. 

It  is  urged  that  no  valid  levy  of  the  attachment  writ  was 
made  on  the  land,  because  neither  the  levy  indorsed  on  the 
writ  nor  the  certificate  of  levy  filed  states  whose  property  was 
levied  on.  The  levy  made  by  the  sheriff  was  as  follows:  "  By 
virtue  of  the  within  writ  of  attachment  I  have  levied  on  the 
east  half  of  the  northeast  quarter  of  section  twelve  (12),  town- 
ship twelve  (12)  south,  range  1,  east  of  the  third  principal 
meridian,  Union  county,  Illinois,  November  15,  1887."  The 
command  of  the  writ  to  the  sheriff  was  thUt  he  should  "  attach 
....  the  estate,  real  or  personal,  of  the  said  Edwin  W. 
Thornton  "  to  be  found  in  his  county,  and  the  sheriff  made 
r-eturn  that  by  virtue  of  that  writ  of  attachment  he  had  levied 
on  certain  designated  property.  He  had  no  authority,  un- 
der the  writ,  to  levy  upon  any  property  other  than  that  of 
said  Thornton,  and  it  would  have  been  a  violation  of  official 
duty,  and  a  tort,  for  him  to  have  done  so.  The  rule  is,  that 
where  the  legality  of  the  acts  of  a  public  officer  are  brought 
collaterally  in  question,  he  is  presumed  to  have  done  his 
duty:  People  y.  Auditor  of  Public  Accounts,  2  Scam.  567;  Har- 
low V.  Birger,  30  111.  425;  People  v.  Newberry,  87  111.  41.  And 
see,  also,  Ballance  v.  Underhill,  3  Scam.  453;  Lieb  v.  Hender- 
son, 91  111.  282,  and  People  v.  Walsh,  96  111.  232;  36  Am.  Rep. 
135. 

There  is  no  express  requirement  in  the  statute  that  the 
return  shall  state,  in  terms,  that  the  property  levied  on  is  the 
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property  of  the  defendant  in  attachment:  Rev.  Stats.,  c.  11, 
Bees.  8-10.  While  it  is  the  better  practice  that  it  should 
appear  in  words,  from  the  return,  that  the  property  attached 
was  the  property  of  the  defendant  or  levied  upon  as  his  prop- 
erty, yet  the  omission  of  such  express  words  would  not,  at  all 
events  in  a  collateral  suit,  invalidate  a  title  the  basis  of  which 
is  the  levy. 

S46  fpjjg  concluding  portion  of  the  indorsement  made  and 
signed  by  the  sheriff  that  appears  on  the  writ  of  attachment 
is,  "and  return  Edwin  W.Thornton  not  found  in  my  county, 
November  15,  1887."  The  writ  was  returnable  on  March  5, 
1888.  Thefilemark  shows  that  it  was  filed  with  the  clerk  on 
March  8,  1888 — three  days  after  the  return  day.  The  return 
of  an  officer  to  process  is  not  simply  his  indorsement  upon 
it,  but  is  the  actual  placing  of  it  in  the  office  from  which  it 
was  issued,  and  the  filemark  of  the  clerk  indicates  the  date 
of  the  return:  Nelson  v.  Cook,  19  111.  440;  Cariker  v.  Ander- 
son, 27  111.  358.  We  agree  with  counsel  that  the  date  of  the 
filemark  in  this  case  as  to  be  taken  to  be  the  date  of  the  sher- 
iff's return,  but  we  do  not  sustain  their  contention  that  because 
the  writ  was  not  returned  by  the  sheriff  until  after  the  return 
day,  therefore  the  levy  and  the  attachment  failed.  The  rule 
is,  where  there  is  no  peculiar  statute  to  the  contrary,  that  the 
failure  of  the  officer  to  make  return  on  or  before  the  return 
day  will  not  affect  the  lien  of  the  plaintiff  under  the  attach- 
ment: Drake  on  Attachment,  7th  ed.,  sec.  204,  and  authorities 
cited  in  note  3. 

The  judgment  in  attachment  was  rendered  at  the  March 
term,  1889,  and,  at  the  succeeding  September  term  of  the 
court,  in  a  proceeding  by  appellee  against  Edwin  W.  Thorn- 
ton and  Hogue,  the  appellant  here,  to  amend  and  correct  said 
judgment  and  the  special  execution  issued  thereon,  it  was 
ordered  that  said  judgment,  as  entered  of  record,  should  be 
amended  by  striking  out  the  word  "  defendant  "  and  insert- 
ing the  word  "  plaintiff,"  in  the  next  to  the  last  line  of  the 
judgment,  so  that  the  last  lines  of  said  judgment  should  read 
as  follows:  "  Ordered,  that  the  plaintiff  have  a  special  execu- 
tion on  said  judgment."  And  it  was  further  ordered  that  the 
special  execution  should  be  corrected  by  striking  out  "  the 
eleventh  day  of  March,  A.  D.  1889,"  in  giving  the  date  of 
the  issuing  of  the  writ  of  attachment,  and  by  inserting  "the 
fifteenth  day  of  November,  A.  D.  1887,"  and  by  striking  out 
**'  the  word  "eleventh,"  and  inserting  in  the  special  execu" 
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tiou  the  word  "nineteenth,"  in  giving  the  date  of  the  judg- 
ment. The  amendments  ordered  to  be  made  were  mere 
corrections  of  manifest  mistakes  and  negligences  of  the  clerk 
of  the  court  in  making  up  the  record  of  the  judgment  and  in 
issuing  final  process,  and  there  was  ample,  even  superabun- 
dant, material  in  the  record  to  amend  by.  The  judgment  in 
the  attachment  suit,  as  it  stood  after  the  amendment  substi- 
tuting "plaintiff"  for  "defendant"  in  its  last  sentence,  was, 
in  part,  as  follows:  "Therefore,  it  is  considered  by  the  court 
that  the  plaintiff  do  recover  a  judgment  for  one  thousand 
ninety-one  and  yY(r  dollars  damages,  together  with  her  costs 
in  and  about  tliis  suit  expended,  and  slie  shall  have  execu- 
tion therefor.  It  is  ordered  that  the  plaintiff  have  a  special 
execution  on  said  judgment." 

As  we  understand  the  last  of  the  claims  that  is  urged  by 
appellant,  it  is  that  the  judgment  was  only  a  general  and 
personal  judgment  against  the  defendant,  and  only  became  a 
lien  on  property  of  the  defendant  from  and  after  March  19, 
1889,  the  date  of  its  rendition;  and  that  since  the  judgment 
did  not  specifically  order  the  sale  of  the  property  levied  on 
under  the  attachment  writ,  the  personal  judgment  operated 
to  quash  the  attachment  and  release  the  property  that  had 
been  levied  on.  This  claim  is  without  merit.  There  was 
personal  service  on  and  appearance  by  Thornton.  In  that 
state  of  the  record  the  plaintiff  was  entitled  to,  and  in  fact 
recovered,  a  judgment  in  personam.  The  statute  (c.  11,  sec. 
34)  expressly  provides  that  in  such  case  "  execution  may- 
issue  thereon,  not  only  against  the  property  attached,  but 
other  property  of  the  defendant."  And  in  the  judgment  in 
question  tlie  court,  in  furtherance  of  the  statute,  not  only 
awarded  "execution"  for  the  damages  and  costs,  but  also 
made  an  additional  order  "that  the  plaintiff  have  a  special 
execution  on  said  judgment."  Neither  the  writ  of  attach- 
ment nor  the  levy  thereon  was  ever  quashed.  **®  The  at- 
tachment was  never  dissolved,  by  giving  bond  or  otherwise. 
The  property  was  never  released.  The  levy  still  continued 
to  be  a  lien  up  to  and  at  the  time  of  the  rendition  of  judg- 
ment, and  even  after  final  judgment  the  attachment  lien  still 
remained  effectual  for  the  purpose  of  preserving  the  priority 
of  lien.  Such  judgment  relates  back  to  the  levy:  Juilliard  v. 
May,  130  111.  87;  Conn  v.  Caldivell,  1  Gilm.  531;  Martin  v. 
Dryden,  1  Gilm.  187;  Young  v.  CampbeU,5  Gilm.  80;  Kerr  v. 
Swallow,  33,111.  379. 
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The  case  of  Wasson  v.  Cone,  86  111.  46,  is  not  here  in  point. 
That  was  not  an  attachment  suit  commenced  in  a  court  of 
record  under  the  provisions  of  the  act  approved  December 
23,  1871  (Laws  1871-72,  p.  176),  but  an  attachment  com- 
menced before  a  justice  of  the  peace  under  the  provisions  of 
the  act  in  regard  to  attachments  before  justices  of  the  peace, 
approved  February  9,  1872  (Laws  1871-72,  p.  185),  and 
the  case  was  not  controlled  by  section  34  of  the  act  of  1871, 
but  by  sections  8  and  11  of  the  act  of  1872,  the  last  of  which 
sections  requires  that  if  judgment  be  given  against  the  de- 
fendant, then  the  justice  of  the  peace  "  sliall  order  a  sale  of 
the  property  attached,  or  so  much  thereof  as  will  satisfy  the 
judgment  and  all  costs  of  suit."  The  fact  that  in  the  at- 
tachment proceeding  now  in  question  the  sheriff  indorsed  a 
levy  upon  the  land  on  the  special  execution  neither  destroyed 
nor  strengthened  the  already  existing  levy  and  lien.  All 
that  was  required  of  him,  or  that  could  have  force  and  effect, 
was  that  he  should  carry  into  execution  the  mandate  of  the 
process  that  he  held. 

In  the  record  before  us  we  find  no  error  in  the  rulings  of 
the  circuit  court  in  regard  to  the  admission  or  exclusion  of 
testimony  or  otherwise. 

The  judgment  is  affirmed. 

ArrACHMENT— Affidavit  for — Shpfioiency  of  and  Collateral  At- 
tack UPON. — These  questions  are  fully  treated  ia  the  extended  note  to  Fri- 
denberg  v.  Fieraon,  79  Am.  Dec.  165;  and  see,  further,  the  note  to  Bunneman 
V.   yVagner,  8  Am.  St.  Rep.  310. 

An  Attachment  Lien  is  not  forfeited  by  delay  in  returning  the  writ 
which  was  issued  in  February,  1882,  and  returned  in  January,  1883,  it  ap- 
pearing that  the  attorneys  for  the  attaching  creditor  used  due  diligence 
and  made  repeated  efforts  to  procure  the  return  of  the  writ:  Rim-dan  v. 
Bntton,  69  Tex.  198;  5  Am,  St,  Rep.  37. 

Courts— Power  to  Amend  Record  at  Subsequent  Term. — A  court  of 
record  has  the  power,  in  both  civil  and  criminal  cases,  to  correct  clerical 
errors  existing  in  the  record  of  a  previous  term,  if  the  clerk  had  failed  or 
omitted  to  correctly  record  a  judgment  in  fact  rendered,  and  enough  ap- 
pears in  other  parts  of  the  record,  entered  at  the  time  of  the  proceeding  of 
the  court,  to  show  clearly  that  such  mistake  has  been  made:  In  re  Black, 
62  Kan.  64;  39  Am.  St.  Rep.  331,  and  note.  See,  also,  the  note  to  Boyd 
County  V.  Ross,  44  Am.  St  Rep.  212. 

Evidence. — Presumption  that  Officers  have  Done  Dutt. — Public 
officers  are  always  presumed  to  perform  the  dutie?  required  of  them  by  law: 
Note  to  Leonard  v.  Sparks,  38  Am.  St.  Rep.  655.  Every  reasonable  pre- 
sumption will  be  indulged  in  favor  of  sustaining  the  ministerial  acts  of 
officers  making  judicial  or  execution  sales:  Note  to  Tacoma  Orocerjf  Oo.  v, 
Drahamt  40  Am.  St.  Rep.  9101. 
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[156  ILLINOIS,  586.] 

HusBAKl)  AND  WiFE — TRUSTS. — A  naked  trust  in  land  conveyed  to  a  hns* 
band  for  the  use  and  benefit  of  bis  wife  is  not  executed  by  the  statute 
of  nses  during  the  marriage,  aud  the  legal  title  remains  in  the  husband. 

Husband  and  Wifb— Trust  in  Favor  of  Wife. — Tenancy  by  Curtesy 
initiate  is  created  in  a  husband  by  a  conveyance  of  land  to  him  for  the 
use  and  benefit  of  his  wife,  if  no  intention  to  exclude  him  from  the 
curtesy  is  shown. 

Husband  and  Wife — Estate  by  Curtesy. — Divorce  Obtained  by  the 
Husband  for  the  fault  of  the  wife  does  not  destroy  his  tenancy  by  cur- 
tesy initiate  in  land  held  by  him  in  trust  for  her  use. 

Adverse  Possession. — The  Possession  of  a  Life  Tenant  is  not  adverse  to 
the  remainderman  or  reversioner. 

Adverse  Possession  Sufficient  to  Defeat  the  Leqal  Titlb  must  bo 
hostile  in  its  inception, 'and  continue  uninterruptedly  for  twenty  years, 
and  must  be  acquired  and  retained  under  claim  of  title  inconsistent 
with  that  of  the  true  owner. 

Husband  and  Wife — Adverse  Possession. — The  possession  of  land  by  a 
husband  as  trustee,  for  the  use  and  benefit  of  his  wife,  is  not  adverse  to 
her,  even  after  he  has  obtained  a  divorce.  He  can  claim  to  hold  ad- 
versely only  by  renouncin<:;  his  title  as  trustee,  surrendering  possession, 
and  retaking  it. 

M.  Stoskopf  and  H.  C.  Hyde,  tor  the  appellants. 

H.  C.  Burchard  and  J.  F.  Lyon  and  Son,  for  the  appellee. 

588  WiLKXN^  J. — Urban  D.  Meacham  and  Prudence  Geddis 
were  married  in  1836.  They  removed  from  Wisconsin  to 
Freeport,  this  state,  in  1852,  and  there  lived  as  husband  and 
wife  until  1862.  One  son  born  of  this  marriage  in  1836  is 
still  living.  On  the  29th  of  November,  1856,  the  husband 
purchased  of  one  Sindlinger  lots  6  and  7,  in  block  5,  in  **• 
Wright  &  Purinton's  addition  to  the  city  of  Freeport,  the 
deed  conveying  the  same  to  him  "in  trust  for  the  use  and 
benefit  of  Prudence  Meacham,"  then  his  wife.  Both  went 
into  possession  of  the  property  in  1857,  and  occupied  it  as  a 
home  until  1862,  and  the  husband  continued  in  possession 
until  his  death,  in  January,  1892.  In  1864  he  obtained  a 
decree  of  divorce  in  the  circuit  court  of  Ogle  county  from 
his  wife,  and  by  a  second  marriage  became  the  father  of  a 
daughter,  Jessie,  and  a  son,  James.  The  mother  of  these 
children  resided  with  the  father  on  the  premises  until  her 
death,  and  the  children  continued  to  live  with  him  until  he 
died.  By  a  general  devise  in  his  last  will  their  father  gave 
these  children  the  title  he  then  held,  if  any,  to  the  lots.  The 
former  wife  also  remarried,  her  present  name  being  Prudence 
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Bunting.  In  1893  she  brought  this  action  of  ejectment  in 
the  court  below,  claiming  said  property  as  owner  in  fee,  and 
making  Jessie  and  James  Meacham,  with  others,  defendants. 
Issue  being  joined,  and  a  trial  by  jury,  the  court  directed  a 
verdict  for  the  plaintiff,  and  entered  judgment  accordingly. 
The  defendants  appeal. 

By  the  pleadings  the  issue  whether  plaintiff's  right  of  action 
was  barred  by  the  twenty  years  statute  of  limitations  is  prop- 
erly raised,  and  is  the  controlling  question  in  the  case.  The 
parties  agree  that  by  the  terms  of  the  deed  from  Sindlinger 
to  Urban  D.  Meacham  the  latter  became  the  naked  trustee  of 
his  wife,  Prudence,  and  that  the  legal  title  to  the  property 
conveyed  would  therefore,  under  the  general  rule,  vest  in  her 
by  force  of  the  statute  of  uses.  It  is  also  conceded  that, 
inasmuch  as  she  was  not  sui  juris  under  the  law  in  force  at 
the  time  the  deed  was  executed,  the  title  did  not  immedi- 
ately vest  in  her,  but  was  left  in  her  husband  for  her  use. 
But  counsel  for  appellants  say  the  statute  took  effect,  and 
she  became  seised  of  the  estate  in  her  own  right,  upon  the 
dissolution  of  the  marriage,  in  1864,  and  from  that  time  the 
possession  of  the  husband  was  adverse,  and  therefore  the  stat- 
ute ''*®  then  ran  against  her.  On  behalf  of  the  appellee  it 
is  contended,  that,  even  if  the  legal  title  did  vest  in  her  at  the 
date  of  the  decree  of  divorce,  still,  by  reason  of  his  marriage 
and  the  prior  birth  of  issue,  her  husband  took  an  estate  in 
the  property,  upon  the  execution  and  delivery  of  the  deed 
from  Sindlinger,  as  tenant  by  the  curtesy  initiate,  and  hence 
this  right  of  action  did  not  accrue  until  his  death.  Opposing 
counsel  insist  that  it  is  held  the  title  does  not,  in  such  cases, 
vest  in  the  cestui  que  trust  immediately,  for  the  very  purpose 
of  excluding  all  marital  rights  of  the  husband,  and  therefore 
Urban  D.  Meacham  never  became  tenant  by  the  curtesy,  and, 
even  if  he  did,  the  decree  of  divorce  destroyed  that  as  well  aa 
all  other  marital  rights  in  him.  Appellee's  counsel  also  deny 
that  Urban  D.  Meacham's  possession  was  at  any  time  adverse 
to  her. 

1.  Did  Urban  D.  Meacham  have  a  life  estate  in  the  prem- 
ises prior  to  the  divorce  ?  If  the  statute  of  uses  had  oper- 
ated, at  the  time  of  the  conveyance,  to  vest  the  estate  in  the 
cestui  que  trust  (the  wife),  there  being  issue  then  born,  the 
husband  would  have  become  tenant  by  the  curtesy  initiate^ 
precisely  as  though  the  deed  from  Sindlinger  had  been  di- 
rectly to  her;  but,  being  a  married  woman,  the  statute  of  uses 


June,  1895.]  Meacham  v.  Bunting.  241 

did  not  execute  the  trust,  and  the  legal  title  remained  in  her 
liusband,  the  trustee,  for  her  use:  Dean  v.  Long^  122  111.  447, 
citing  Perry  on  Trusts,  sec.  310.  This  author  says:  "If  an 
estate  be  given  to  trustees  upon  a  trust  for  a  married  woman, 
for  her  sole  and  separate  use,  ....  the  legal  estate  will  vest 
in  the  trustees,  and  the  statute  will  not  execute  it  in  the  cestui 
que  trust.  In  all  these  cases  the  court  will  give  this  con- 
struction to  the  gift,  if  possible,  for  if  the  statute  should  exe- 
cute the  estate  in  the  married  woman,  certain  rights  would 
arise  to  the  husband  which  might  defeat  the  intention  of  the 
donor.  These  are  not  the  only  words  necessary  to  prevent  the 
estate  from  vesting.  Any  words  that  show  an  intent  to  create 
***  an  estate  or  a  trust  for  the  sole  and  separate  use  of  a  mar- 
ried woman  will  have  the  same  effect."  Other  authorities 
are  to  tlie  same  effect,  and  it  seems  to  be  the  settled  rule  that 
where  the  trust  is  expressly  "for  the  separate  use,"  or  "for 
the  sole  use  and  benefit,"  of  a  married  woman,  courts  will  not 
allow  the  statute  to  execute  it  in  her,  because  the  effect  might 
be  to  let  in  marital  rights  of  her  husband,  and  thereby 
deprive  her  of  the  sole  and  separate  use,  contrary  to  the 
intention  of  the  party  creating  the  trust.  Nevertheless,  it  is 
understood  that  a  husband's  right  to  an  estate  by  the  curtesy 
may  attach  to  an  equitable,  as  well  as  a  legal,  estate  held  by 
his  wife  during  coverture,  and  there  can  be  no  doubt  that  he 
may  have  such  right  in  real  estate  conveyed  to  another  for 
her  use.  Whether  she  liolds  the  property  by  a  direct  con- 
veyance or  as  the  cestui  que  trust  therein,  if  it  appears  that 
the  grantor  intended  to  exclude  the  husband  from  the  cur- 
tesy, courts  will  give  effect  tx)  that  intention:  Pool  v.  Blalie, 
53  111.  495;  Monroe  v.  Van  Meter,  100  111.  347.  But  the  hus- 
band can  be  deprived  of  his  marital  rights  only  when  the 
intention  to  do  so  clearly  appears:  Carter  v.  Dale,  3  Lea,  710; 
31  Am.  Rep.  660;  Cushing  v.  Blake,  30  N.  J.  Eq.  689;  Hill 
on  Trusts,  405;  Steadman  v.  Pulling,  3  Atk.  423. 

There  is  nothing  in  the  language  of  the  deed  in  question 
to  indicate  a  purpose  on  the  part  of  the  grantor  to  convey  the 
property  for  the  sole  and  separate  use  of  Prudence  Meacham. 
In  fact,  the  fair  inference  is  that  Sindlinger,  the  grantor,  had 
no  purpose  whatever  in  conveying  the  lots  in  trust  except  to 
carry  out  the  wish  of  Meacham,  who  purchased  them.  That 
he,  the  husband,  intended  by  the  words  "in  trust  for  the  use 
and  benefit  of  Prudence  Meacham  "  to  exclude  himself  from 
all  right  in  the  property  by  the  curtesy  cannot  be  presumed, 
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and  his  conduct  after  the  divorce  was  wholly  inconsistent 
with  any  such  intention.  We  think  the  autiiorities  fully 
sustain  the  position  that  he,  at  the  date  of  the  Sindlinger 
deed,  ***  became  tenant  by  the  curtesy  initiate  in  the  prem- 
ises. Was  that  estate  destroyed  by  the  decree  of  divorce? 
While  the  evidence  does  not  show  the  grounds  upon  which 
it  was  obtained,  it  does  appear  that  it  was  upon  the  applica- 
tion of  the  husband,  and  must  therefore  have  been  rendered, 
not  for  his  fault,  but  that  of  the  defendant,  his  wife.  While 
many  cases  hold  "  a  divorce  a  vinculo  destroys  the  husband's 
right  to  curtesy,"  they  speak  of  such  a  divorce  as  at  common 
law,  which  rendered  the  marriage  void  ab  initio.  Although 
the  only  divorce  known  to  our  law  is  "o  vinculo,^^  it  may, 
under  the  statute,  be  granted  for  causes  arising  after  the 
marriage,  and  the  decree  does  not  avoid  it  from  the  begin- 
ning. The  marriage  is  legal  until  dissolved,  and  we  think 
rights  acquired  during  its  legal  existence  cannot  be  de- 
stroyed by  its  dissolution  unless  the  statute  so  expressly  pro- 
vides. This  view  is  sustained  by  the  case  of  Wait  v.  Wait,  4 
N.  Y.  95.  The  New  York  statute  said:  "In  case  of  divorce 
dissolving  the  marriage  contract  for  the  misconduct  of  the 
wife  she  shall  not  be  endowed."  The  court  of  appeals  held, 
where  a  divorce  was  granted  for  any  other  cause  than  the 
misconduct  of  the  wife  she  was  entitled  to  dower,  and  said: 
"A  divorce  at  common  law  avoided  the  marriage  a6  initio. 
It  was  equivalent  to  a  sentence  of  nullity  under  our  statute. 
It  placed  the  parties  in  the  same  relation  to  each  other  as 

though  there  had  been  no  marriage Until  our  statute 

there  was  no  such  thing  as  a  divorce  which  recognized  and 
admitted  the  validity  of  the  marriage,  and  avoided  it  for 
causes  happening  afterward.  Such  a  divorce  is,  alone, 
the  creature  of  the  statute.  The  principles  applicable  to  a 
common-law  divorce  cannot  be  made  applicable  to  a  divorce 
which  admits  the  validity  of  the  marriage  and  the  rights  and 
obligations  resulting  from  it.  The  effect  of  such  a  divorce 
must  be  determined  entirely  by  the  provisions  of  law  under 
whose  authority  it  is  granted.  The  common-law  divorce 
avoided  the  marriage  and  all  rights  and  obligations  resulting 
from  it.  *•'  The  statutory  divorce  is  limited  in  its  operation, 
and  only  affects  the  rights  and  obligations  of  the  parties  to 
the  extent  declared  by  statute.  The  marriage  being  valid, 
the  rights  it  conferred  and  obligations  it  imposed  continue 
where  the  legislature  has  failed  to  interfere.     In  determining 
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the  question  before  us,  therefore,  we  are  to  ascertain  the  will 
of  the  legislature — the  intent  and  effect  of  the  statute  under 
which  the  divorce  in  question  was  granted.  When  a  divorce 
is  under  the  statute  the  operation  of  the  decree  is  wholly 

prospective If  it  was  the  intention  of  the  legislature 

that  in  case  of  a  divorce  under  the  statute  the  wife  should  in 
no  event  be  entitled  to  dower,  why  not  make  the  provision 
general,  instead  of  depriving  the  wife  of  dower  only  in  case  of 
her  being  convicted  of  adultery?  Expresaio  unius  exclusio 
alteriusy 

When  the  decree  in  question  was  obtained  our  statute  pro- 
vided: "If  any  woman  shall  be  divorced  from  her  husband 
for  the  fault  or  misconduct  of  such  husband,  except  where 
the  marriage  was  void  from  the  beginning,  she  shall  not 
thereby  lose  her  dower  nor  the  benefit  of  any  such  jointure, 
but  if  such  divorce  be  for  her  fault  or  misconduct,  she  shall 
forfeit  the  same;  and  when  a  divorce  is  obtained  for  the  fault 
and  misconduct  of  the  husband,  he  shall  lose  his  right  to  be 
tenant  by  the  curtesy  in  the  wife's  lands,  and  also  any  estate 
granted  therein  by  the  laws  of  this  state  ":  Rev.  Stats.  1845, 
c.  34,  sec.  12,  title  *'  Dower."  Certainly,  it  did  not  take  away 
the  husband's  right  to  be  tenant  by  the  curtesy  in  his  divorced 
wife's  lands,  but  clearly  shows  an  intention  by  the  legislature 
to  secure  him  in  that  right  if  the  divorce  was  obtained  for 
causes  other  than  his  fault  or  misconduct.  As  said  in  Wait 
V.  Wait,  4  N.  Y.  95,  if  the  legislature  intended  that  in  case  of 
divorce,  under  the  statute,  the  husband  should  in  no  event  be 
entitled  to  tenancy  by  the  curtesy,  why  not  make  the  pro- 
vision general,  instead  of  only  in  case  of  the  divorce  being 
obtained  for  his  fault?  The  '**  husband's  tenancy  by  the 
curtesy  initiate  was  not  defeated  by  the  decree  of  divorce  in 
his  favor,  but  terminated  only  upon  his  death,  and  therefore 
the  appellee's  right  of  action  did  not  accrue  until  he  died,  in 
1893.  The  possession  of  land  by  a  tenant  for  life  cannot  be 
adverse  to  the  remainderman  or  reversioner:  Metllery.  Miller, 
129  III.  630,  and  cases  cited. 

We  are  also  of  opinion  that,  without  reference  to  his  tenancy 
by  the  curtesy,  the  possession  of  Urban  D.  Meacham  was  at 
no  time  adverse  to  appellee,  within  the  meaning  of  the  stat- 
ute of  limitations.  He  entered  under  the  Sindlinger  deed, 
and  prima  facie  continued  to  hold  possession  under  it.  If 
the  defendants  below,  claiming  under  him,  denied  that  fact, 
the  burden  was  upon  them  to  prove  it,  and  this  they  wholly 
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failed  to  do.  Adverse  possession  sufficient  to  defeat  the  legal 
title  must  be  hostile  in  its  inception,  and  continue  uninter- 
ruptedly for  twenty  years.  It  must  be  acquired  and  retained 
under  claim  of  title  inconsistent  with  that  of  the  true  owner: 
Turney  v.  Chamberlain,  15  111.  271.  See.  also,  Morse  v.  Sei- 
holdy  147  111.  818,  and  cases  cited.  He  entered  as  trustee 
under  the  Sindlinger  deed,  and  he  could  only  afterward 
claim  to  hold  adversely  to  that  title  by  surrendering  the  pos- 
session and  retaking  it:  O'Halloran  v.  Fitzgerald,  71  111.  53; 
Reynolds  v.  Sumner,  126  111.  58;  9  Am.  St.  Rep.  523.  The 
entry  was  with  appellee's  consent,  and  therefore  not  adverse: 
Timmons  v.  Kidwell,  138  111.  13.  The  possession  was  consis- 
tent with  the  title  of  the  real  owner,  and  "  nothing  but  a  clear,, 
unequivocal,  and  notorious  disclaimer  and  disavowal  of  the 
title  of  such  owner  would  render  the  possession,  however  long 
continued,  adverse":  Rigg  v.  Cook, 4  Gilm.  336;  46  Am.  Dec, 
462,  followed  by  Grand  Tower  etc.  Transportation  Co.  v.  Gilly 
111  111.  541. 

No  other  verdict  than  that  which  the  jury  was  instructed 
to  return  could  have  been  properly  rendered  in  this  case. 

The  judgment  of  the  circuit  court  will  be  affirmed. 

Husband  and  Wife — Husband  as  Tkustee  fob  Wife. — A  convey anc& 
to  a  husband  for  the  sole  and  separate  use  of  the  wife  constitutes  him  a 
trustee  for  her  and  for  her  sole  and  separate  use,  confining  the  trust  to  the 
nature  of  the  interest  expressly  intended  to  be  given  to  her:  Tennant  v. 
Stoney,  1  Rich.  Eq.  222;  44  Am.  Dec.  213.  To  the  same  effect,  see  Hamilton 
V.  Bishop,  8  Yerg.  33;  29  Am.  Dec.  101.  See,  also,  the  extended  note  to 
Weeks  v.  Haas,  39  Am.  Dec.  45. 

Adverse  Pos.se3Sion  between  Husband  and  Wife. — The  general  rule 
seems  to  be  that  a  husband  cannot  hold  adversely  to  his  wife,  nor  the  wife 
adversely  to  the  husband,  premises  of  which  they  are  in  joint  occupancy. 
This  doctrine  with  its  exception  will  be  found  discussed  in  the  extended 
note  to  Oafford  v.  Strauss,  18  Am.  St.  Rep.  113;  and  see,  also,  the  note  to- 
Miller  v.  Baker,  45  Am.  St.  Rep.  683. 

Advebse  Possession — What  Constitutes. — Adverse  possession  to  defeat 
the  title  of  the  owner  of  land  must  be  hostile  in  its  inception,  and  so  con> 
tinue  without  interruption  for  twenty  years.  It  must  be  actual,  visible,  and 
exclusive,  acquired  and  retained  under  claim  of  title  inconsistent  with  that 
of  the  owner:  Downing  v.  Mayes,  153  111.  330;  46  Am.  St.  Bep.  896,  and 
note.     See,  also,  the  extended  note  to  Finch  v.  UHman,  24  Am.  St.  Rep.  388.. 
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Corporations — -Insolvency — Right  to  Prefer  Creditor. — The  directors 
and  officers  of  an  insolvent  corporation  may  dispose  of  its  property  in 
good  faith,  to  pay  or  secure  its  debts,  even  though  some  creditors  are 
thus  given  a  preference  over  others. 

Corporations — Insolvency — Preferring  Credftob. — Relationship  of 
a  creditor  to  one  or  more  of  the  directors  or  officers  of  an  insolvent  cor- 
poration does  not  invalidate  a  transaction  by  which  he  is  given  a  pref- 
erence  in  the  payment  of  a  debt  due  him  from  the  corporation,  provided 
the  transaction  is  otherwise  fair  and  free  from  fraud. 

Interest — When  Deduci'ed  on  Entering  Judgment. — Unearned  inter- 
est paid  in  advance  must  be  deducted  from  the  amount  of  recovery,  in 
entering  judgment  on  notes  before  maturity,  at  the  election  and  by  the 
voluntary  act  of  the  payee. 

Corporations — Insolvency. — Renewal  judgment  notes  given  by  a  corpora- 
tion subsequent  to  insolvency  are  as  effective  as  preferences  as  the 
original  judgment  notes  given  prior  to  insolvency. 

Corporations— Insolvency — Right  of  Officers  to  Recover  Loans. — 
Directors  or  officers  of  a  solvent  coi'poration,  acting  in  good  faith,  may 
deal  with  it  and  loan  it  money  and  take  security  therefor,  and  the  sub- 
sequent insolvency  of  the  corporation  does  not  affect  their  rights  to 
recover  such  loans  or  enforce  their  securities. 

Corporations — Insolvency — Preferences  to  Directors  or  Officers. — 
Directors  and  officers  of  a  financially  embarrassed  though  going  corpora- 
tion, acting  in  good  faith  ami  for  the  apparent  benefit  of  the  corporation, 
may  loan  it  money,  taking  security  for  its  repayment,  and  may  enforce 
payment  from  such  insolvent  corporation  in  preference  to  its  general 
creditors. 

E.  P.  Prentice,  and  Williams,  Holt  &  Wheeler,  for  the  appel- 
lant. 

6.  S.  House,  E.  A,  Otis,  and  P.  C.  Haley,  for  the  appellees. 

®*®  Baker,  J.  The  principal  matters  for  consideration  on 
this  writ  of  error  are  the  claims  that  the  preference  given  br 
the  insolvent  Joliet  Enterprise  Company  to  Mary  V.  Fish 
was  unlawful  and  invalid,  and  that  the  judgment  for  $176,- 
420.96,  rendered  on  the  thirtieth  day  of  November,  1892, 
against  the  Joliet  Enterprise  Company,  and  in  favor  of  Henry 
Fish  &  Sons,  was  and  is  illegal,  and  should  be  set  aside  as 
an  unlawful  preference. 

On  November  30,  1892,  the  Joliet  Enterprise  Company 
was  insolvent.  At  that  time,  and  for  some  time  prior  thereto, 
it  was  indebted  to  Mary  V.  Fish  in  the  sum  of  $15,000  for 
borrowed  money,  and  she  held  the  judgment  note  of  the  cor- 
poration therefor.  She  was  the  mother  of  Charles  M.  Fish, 
George  M.  Fish,  and  Henry  M.  Fish,  three  of  the  five  direct- 
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ore  of  the  company.  On  the  day  mentioned,  the  corporation, 
through  its  directors  and  ***•  officers,  conveyed  to  her  cer- 
tain real  estate  in  payment  of  the  indebtedness  due  he?,  and 
she  accepted  the  deed  in  satisfaction  of  her  claim.  The  value 
of  property  conveyed  was  not  greater  than  the  amount  of  the 
debt  for  which  it  was  given. 

It  is  the  settled  law  of  this  state  that  the  directors  and 
officers  of  an  insolvent  corporation  have  the  power  to  dispose 
of  corporate  property,  in  good  faith,  for  the  purpose  of  paying 
or  securing  corporate  debts,  and  that  they  may  do  this  even 
though  the  result  is  that  some  creditors  are  given  a  prefer- 
ence over  others:  Reichwald  v.  Commercial  Hotel  Co.,  106  111. 
439;  Bouton  v.  Smith,  113  111.  481;  Burch  v.  West,  134  111. 
258;  Ragland  v.  McFall,  137  111.  81;  Glover  v.  Lee,  140111. 102; 
Warren  v.  First  Nat.  Bank,  149  111.  9;  Butler  Paper  Co.  v. 
Rohhins,  151  111.  588;  Gottlieb  v.  Miller,  154  111.  44.  And  the 
fact  of  relationship  of  the  person  to  whom  preference  is  given, 
to  one  or  more  of  the  directors  or  officers  of  the  corporation, 
does  not  invalidate  the  transaction,  if  it  is  otherwise  fair  and 
free  from  fraud:  Schroeder  v.  Walsh,  120  111.  403;  Ragland  v. 
McFall,  137  111.  81;  Gottlieb  v.  Miller,  154  111.  44;  Blair  v. 
Illinois  Steel  Co.,  unreported.  There  was  no  error  in  sustain- 
ing the  validity  of  the  conveyance  to  Mrs.  Fish. 

The  firm  of  Henry  Fish  &  Sons  was  composed  of  Henry 
Fish,  the  father,  and  his  three  sons,  George  M.  Fish,  Charles 
M.  Fish,  and  Henry  M.  Fish,  and  it  was  engaged  in  the 
banking  business  at  Joliet.  The  Joliet  Enterprise  Company 
was  engaged  in  carrying  on  an  extensive  business  in  the 
manufacture  of  barbed  wire.  Said  George  M.,  Charles  M., 
and  Henry  M.  were,  as  already  stated,  three,  and  a  majority, 
of  its  board  of  directors.  Tiie  firm  had  for  some  years  been 
loaning  large  sums  of  money  to  the  corporation.  On  the 
morning  of  November  30,  1892,  the  firm  held  six  judgment 
notes  of  the  company  for  $29,000  each,  amounting  in  the 
aggregate  to  $174,000.  At  that  time  it  was  manifest  that 
both  the  bank  and  the  corporation  were  insolvent,  and  that 
both  would  be  compelled  ***  to  suspend  payment.  Among 
other  things  that  were  done  during  the  morning  of  that  day 
a  judgment  was  entered  upon  said  judgment  notes  in  favor 
of  Henry  Fish  &  Sons  for  $176,420.96  and  costs,  and  execu- 
tion immediately  issued  thereon  and  a  levy  made  on  the 
property  of  the  corporation.  Later  in  the  day  the  firm  of 
Henry  Fish  &  Sons  made  a  voluntary  assignment  for  the 
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benefit  of  its  creditors,  and  James  L.  O'Donnell,  the  princi- 
pal defendant  in  error  herein,  became  the  assignee. 

In  the  decree  in  equity  that  was  afterward  entered  in  the 
circuit  court  of  Will  county,  the  judgment  by  confession  was 
sustained  to  the  extent  of  $116,000,  and  to  that  extent  only, 
and  for  the  amount  of  which  it  was  sustained  it  was  given 
priority.  But  the  court  found  and  decreed  that  the  Joliet 
Enterprise  Company  was  insolvent  on  and  after  March  31, 
1892;  that  while  four  of  the  judgment  notes  were  renewals 
of  like  notes  for  loans  made  prior  to  said  date,  yet  the  other 
two  of  said  judgment  notes,  of  $29,000  each,  upon  which  the 
judgment  by  confession  was  based,  were  for  loans  made  after 
that  date  and  after  insolvency,  and  that  said  corporation 
then  had  no  power  to  make  said  two  last-mentioned  judg- 
ment notes,  because  three  of  the  partners  in  the  banking 
firm  of  Henry  Fish  &  Sons  were  directors  and  officers  of  the 
insolvent  corporation.  And  the  court  also  found  and  decreed 
that  an  attorney's  fee  of  $1,000  was  unlawfully  and  improp- 
erly included  in  the  judgment,  and  also  that  $1,420.96  inter- 
est was  wrongfully  included  therein.  O'Donnell,  the  assignee 
of  Henry  Fish  &  Sons,  appealed  from  the  decree  to  the  appel- 
late court,  and  both  errors  and  cross-errors  were  assigned  in 
that  court.  The  judgment  of  the  appellate  court  sustained 
the  findings  and  decrees  of  the  circuit  court  in  regard  to  the 
sums  of  $116,000  and  $1,420.96,  respectively,  but  reversed 
its  findings  and  decrees  in  regard  to  the  two  notes  of  $29,000 
each,  and  in  regard  to  the  attorney's  fee  of  $1,000.  It  re- 
versed the  decree  as  to  the  judgment  by  confession,  and 
remanded  *'*  the  cause  with  directions  to  sustain  said  judg- 
ment for  the  amount  for  which  the  same  was  entered,  except 
$1,420.96,  which  had  erroneously  been  included  as  interest, 
and  which  was  ordered  to  be  deducted  as  of  the  date  of  said 
judgment,  leaving  said  judgment  as  of  such  date  at  the  sum 
of  $175,000,  and  which  judgment,  with  interest  thereon, 
was  ordered  to  be  preserved  as  a  lien  upon  the  property  of 
said  Joliet  Enterprise  Company  in  favor  of  said  firm  of 
Henry  Fish  &  Sons  and  their  assignee  under  the  judgment, 
execution,  and  levy. 

It  is  conceded  by  all  parties  that  the  deduction  of  $1,420.96 
was  properly  made  from  the  judgment  by  confession.  It 
was  included  in  that  judgment  as  interest,  whereas  the  notes 
were  not  due  at  the  time  of  rendition  of  judgment,  and 
interest  on  them  up  to  times  of  maturity  had  been  paid 
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The  judgment  also  contained  another  element  of  double 
and  unlawful  interest  which  a  court  of  equity  should  correct. 
Interest  liad  already  been  paid  in  advance  up  to  the  dates  of 
the  maturity  of  each  of  the  six  notes,  respectively,  and  upon 
the  entry  of  judgment  before  maturity,  at  the  election  and  by 
the  voluntary  act  of  the  payees  of  the  notes,  this  unearned 
interest  should  have  been  subtracted.  The  directions  given 
by  the  appellate  court  are  so  modified  as  that  the  just  and 
equitable  proportion  of  the  interest  paid  shall  be  deducted 
from  the  face  of  the  notes  and  the  judgment. 

The  circuit  court  in  its  decree  found  that  the  Joliet  Enter- 
prise Company  was  insolvent  on  the  thirty-first  day  of  March, 
1892,  and  from  and  after  that  date.  For  the  purposes  of  the 
decision  we  will  assume  the  correctness  of  this  finding. 

Four  of  the  judgment  notes  on  which  the  judgment  wa3 
based,  the  principal  of  said  notes  amounting  to  $116,000, 
were  renewals  of  other  like  judgment  notes,  and  represented 
money  actually  loaned  to  the  corporation  by  said  banking 
firm  of  Henry  Fish  &  Sons,  said  notes  having  their  origin  in 
loans  made  and  judgment  ®"  notes  given  on  December  18, 
1890,  October  3,  1891,  October  31,  1891,  and  February  16, 
1892,  respectively.  The  giving  of  a  judgment  note  is  the 
giving  of  a  fiecurity  or  preference:  Young  v.  Clapp,  147  111. 
176.  Altiiough  this  may  be  so,  yet  there  can  be  no  serious 
question  of  the  propriety  of  the  action  of  both  of  the  courts 
below  in  sustaining  the  judgment  so  far  as  it  has  for  its 
foundation  the  four  renewal  notes  mentioned  above.  The 
renewal  judgment  notes  were  only  continuations  of  the  origi- 
nal judgment  notes  given  during  the  solvency  of  the  com- 
pany. The  substance  of  the  matter  is,  that  each  loan  of 
money  and  judgment  note  given  therefor  continued  to  be  one 
and  the  same  transaction,  without  reference  to  the  number 
of  like  judgment  notes  gfven  in  renewal,  and  without  regard 
to  the  fact  that  the  last  renewals  may  have  been  after  corpo- 
rate insolvency:  Saylor  v.  Daniels,  37  111.  331;  87  Am.  Dec. 
250.  And  the  law  is,  that  the  directors  or  officers  of  a  sol- 
vent corporation,  acting  in  good  faith,  may  deal  with  it  and 
loan  it  money  and  take  security  therefor,  and  that  the  subse- 
quent insolvency  of  the  corporation  will  not  afiect  their  rights 
of  action  to  recover  such  loans  or  enforce  their  securities: 
Mullanphy  Savings  Bank  v.  Schott,  135  111.  655;  25  Am.  St. 
Rep.  401. 

The  circuit  court  found  that  two  of  the  judgment  notes. 


June,  18U5.J     Illinois  Steel  Co.  v.  O'Donnell.  249 

for  $29,000  each,  had  their  origin  in  loans  made  by  Henry 
Fish  &  Sons  to  tlie  insolvent  company — one  on  June  13, 1892, 
and  the  other  on  October  4,  1892.  It  held  that  the  taking  of 
security  for  sucii  loans,  by  way  of  warrants  of  attorney  to 
confess  judgment,  or  by  way  of  judgment  notes,  was  inequi- 
table and  unauthorized  as  against  the  creditors  of  the  Joliet 
Enterprise  Company,  and  forbidden  by  law,  and  it  therefore 
set  aside  and  annulled  the  judgment  as  to  $58,000,  that  being 
the  amount  of  the  principal  debts  secured  by  said  two  notes. 
Upon  the  appeal  of  O'Donnell,  the  assignee  of  the  insolvent 
firm  of  Henry  Fish  &  Sons,  the  appellate  court  held  *'* 
otherwise  in  regard  to  said  two  notes,  as  already  herein  suffi- 
ciently appears. 

The  two  loans  of  money,  amounting  in  the  aggregate  to 
$58,000,  were  made  by  the  banking  firm  to  the  corporation 
in  good  faith,  and  the  judgment  notes  were  given  therefor  at 
the  times  that  the  loans  were  respectively  made.  The  assets 
of  the  corporation  were  not  diminished  by  the  transactions. 
It  got  the  benefit  of  the  moneys  so  borrowed,  and  they  were 
used  in  completing  the  new  plant  that  it  constructed  at  a  cost 
of  some  $280,000,  and  in  conducting  and  keeping  on  its  feet 
its  large  manufacturing  business.  The  banking  firm  did  not 
obtain,  or  anticipate  receiving,  any  advantage  to  itself  by 
loaning  the  money  to  the  corporation,  other  than  that  of  get- 
ting interest  on  the  money  that  it  loaned.  The  corporation, 
at  the  time  of  these  transactions,  was  embarrassed  for  want 
of  means — in  fact  insolvent,  in  the  sense  that  its  liabilities 
exceeded  its  assets — and  it  was  forced  to  adopt  various  tem- 
porary shifts  and  expedients  for  the  purpose  of  raising  money. 
At  the  same  time  it  was  a  going  concern;  had  an  extensive 
plant  which  had  cost  it  over  a  quarter  of  a  million  of  dollars, 
and  was  unencumbered;  was  enjploying  some  three  hundred 
workmen;  had  on  hand  manufactured  products  worth  about 
$200,000,  and  was  doing  a  large  business  and  meeting  its 
commercial  obligations.  The  securities  that  were  given  by 
the  corporation  to  the  banking  firm — i.  e.,  judgment  notes — 
were  not  outside  of  the  usual  order  of  things,  for  the  evidence 
shows  that  it  was,  and  for  many  years  had  been,  the  custom 
and  usage  of  the  banking  firm  to  require  judgment  notes  in 
all  cases  of  actual  and  absolute  loans  of  money,  and  that  the 
same  custom  and  usage  obtained  with  all  of  the  other  banks 
and  banking  firms  doing  business  in  the  city  of  Joliet. 

There  is  a  marked  diflference  between  a  case  where  a  mort- 
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gage  or  other  preference  is  given  by  an  insolvent  corporation 
to  a  director  or  oflBcer  to  secure  a  pre-existing  ***  indebted- 
ness, and  a  case  like  this,  where  the  corporation,  though  in 
fact  insolvent,  in  the  sense  above  stated,  is  a  going  corpora- 
tion that  is  seeking  to  accomplish  the  objects  of  its  incorpo- 
ration, and  the  security  is  given  to  directors  for  moneys 
actually  and  in  good  faith  loaned,  at  the  time  the  security  is 
given,  to  such  embarrassed  corporation,  and  for  its  benefit. 
In  Harts  v.  Brown,  11  111.  226,  the  coal  company  had  ex- 
pended all  of  its  means  in  sinking  a  shaft,  etc.,  and  owed 
debts  to  the  amount  of  from  $23,000  to  $33,000.  This  court 
held  that  the  directors  had  power  to  borrow  money  from  one 
of  their  number  and  execute  to  him  a  mortgage  on  the  cor- 
porate property.  It  was  there  said  (p.  231):  "The  com- 
pany had  expended  all  their  means,  and  had  failed  to  realize 
their  expectations,  and  had  reached  a  point  at  which  the 
enterprise  must  be  abandoned  unless  means  could  be  pro- 
cured to  further  prosecute  the  work,  and,  so  far  as  we  can  see, 
fhere  was  nothing  reckless  or  unbusiness-like  in  effecting  this 
loan  for  the  time,  at  tiie  rate  of  interest  or  on  the  security 
given.  They  ail  seem  to  be  according  to  the  usual  course  of 
business."  In  Twiri-Lich  Oil  Co.  v.  Marhury,  91  U.  S.  587, 
the  corporation  became  very  much  embarrassed,  and  borrowed 
money  from  Marhury,  who  was  one  of  its  directors,  and 
secured  him  by  a  note  and  trust  deed.  Tiie  court  found  that 
the  loan  was  made  in  good  faith  to  assist  the  corporation  in 
its  embarrassments,  and  held  that  no  rule  of  law  prohibited 
a  director  from  loaning  money  to  the  corporation  in  good  faith 
when  it  was  needed  for  its  benefit,  and  that  such  a  rule  would 
deprive  a  corporation  of  the  aid  of  those  most  interested  in  it 
and  most  likely  to  render  it  assistance. 

The  views  we  entertain  in  respect  to  the  particular  matter 
now  under  consideration  are  well  expressed  in  certain  lan- 
guage used  by  Justice  Harlan  in  delivering  the  opinion  of 
the  circuit  court  of  appeals  in  the  late  case  of  Sutton  Mfg.  Co. 
V.  Hutchinson,  11  C.  C.  App.  320;  63  Fed.  Rep.  496.  We 
quote  the  language  referred  to,  which  is  as  follows:  ^'^^  "A 
corporation  is  not  required,  by  any  duty  it  owes  to  creditors- 
to  suspend  operations  the  moment  it  becomes  financially  em, 
barrassed,  or  because  it  may  be  doubtful  whether  the  objects 
of  its  creation  can  be  attained  by  further  effort  upon  its  part. 
It  is  in  the  line  of  right  and  duty  when  attempting,  in  good 
faith,  by  the  exercise  of  its  lawful  powers  and  by  the  use  of 
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all  legitimate  means,  to  preserve  its  active  existence,  and 
thereby  accomplish  the  objects  for  which  it  was  created.  In 
such  a  crisis  in  its  affairs,  and  to  those  ends,  it  may  accept 
financial  assistance  from  one  of  its  directors,  and  by  a  mort- 
gage upon  its  property  secure  the  payment  of  money  then 
loaned  or  advanced  by  him,  or  in  that  mode  protect  him 
against  liability  then  incurred  in  its  behalf  by  him.  Of 
course,  in  cases  of  that  kind  a  court  of  equity  will  closely 
Bcrutirnze  the  transaction,  and  in  a  contest  between  general 
creditors  and  a  director  or  managing  officer  who  takes  a 
mortgage  upon  its  property,  will  hold  the  latter  to  clear  proof 
that  the  mortgage  was  executed  in  good  faith,  and  was  not  a 
device  to  enable  him  to  obtain  an  advantage  for  himself  over 
those  interested  in  the  distribution  of  the  mortgagor's  prop- 
erty: Richardson  v.  Green,  133  U.  S.  30,  43;  Twin-Lick  Oil  Co, 
V.  Marbury,  91  U.  S.  587,  588." 

A  rule  that  would  prevent  directors  and  officers  of  finan- 
cially embarrassed  corporations,  acting  in  good  faith  and  for 
the  apparent  benefit  of  such  corporations,  from  loaning  them 
money  and  at  the  same  time  taking  from  them  security  for 
repayment — the  terms  and  the  securities  being  such  as  are 
in  accord  with  the  usual  course  of  business — would  be  highly 
injurious  to  corporations  themselves,  and  frequently  detri- 
mental to  the  interests  of  their  creditors.  The  line  of  de- 
markation  that  separates  valid  from  invalid  preferences  to 
directors  or  officers  of  insolvent  corporations  lies  between 
already  incurred  liabilities  and  liabilities  assumed  by  going 
corporations  at  the  time  the*security  is  given  and  taken. 

*""  In  our  opinion  there  was  no  error  in  the  ruling  of  the 
appellate  court  that  the  judgment  notes  given  for  the  moneys 
lent  and  advanced  on  June  13,  1892,  and  on  October  4, 
1892,  were  legal  and  valid  securities  and  preferences,  even 
as  against  the  claims  of  the  general  creditors  of  the  corpora- 
tion. It  is  not  intended,  or  considered,  that  anything  herein 
decided  or  said  is  in  conflict  with  the  decisions  in  Beach  v. 
Miller,  130  111.  162,  17  Am.  St.  Rep.  291,  and  subsequent 
cases  in  line  therewith. 

Some  other  and  minor  objections  to  the  decree  are  sug- 
gested, but  we  think  that  a  part  of  them  are,  in  principle^ 
disposed  of  by  what  we  have  already  said,  and  that  the 
others  are  not  well  taken,  and  do  not  require  special  notice. 

With  the  slight  modification  in  the  directions  to  the  cir- 
cuit court  that  has  already  been  adverted  to,  the  judgment 
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and  order  of  the  appellate  court  are  affirmed.     The  plaintiff 
in  error  will  pay  the  costs  made  in  this  court. 


CORPORATIOHS — IWSOLVBNCT— PREFERENCES    TO     CREDITORa. — An   insol. 

vent  corporation  has  no  right  to  make  a  preference  as  between  its  creditors: 
Conover  v.  Hull,  10  Wash.  673;  45  Am.  St.  Rep.  810,  and  extended  note. 

Corporations— Insolvency — Preferences  of  Dirbotors  and  Other 
Officers. — This  question  and  the  furthe  question  of  the  right  of  corporate 
officers  to  contract  with  their  corporations  and  enforce  their  claims  is  dis- 
cussed in  the  extended  note  to  Conover  v.  Hull,  45  Am.  St.  Rep.  833. 

Corporations — Right  of  Officers  to  Deal  with. — A  director  or  officer 
of  a  solvent  corporation  may  deal  with  it,  loan  it  money,  and  take  security 
therefor  in  like  manner  as  a  stranger,  and  the  subsequent  insolvency  of 
the  corporation  will  not  affect  such  officer's  right  to  recover  his  loan  or 
enforce  his  security:  MuUanphy  Sav.  Bank  v.  Schott,  135  111.  655;  25  Am.  St. 
Rep.  401,  and  not«. 
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Case  v,  Owen. 

[189  Indiana,  22.] 

Joint  Tenancy,  Conveyance  Creating. — A  conveyance  purporting  to 
grant  real  property  to  A  and  B  jointly  creates  an  estate  in  joint  ten- 
ancy  under  a  statute  declaring  that  an  estate  granted  to  two  or  more 
shall  create  an  estate  in  cotntnon,  unless  it  manifestly  appear,  from  the 
tenor  of  the  instrument,  that  it  was  not  the  intention  to  create  such 
estate. 

To  A  Joint  Tenancy  it  is  Essential  that  the  tenants  have  one  and  the 
same  estate,  created  by  one  and  the  same  conveyance,  of  interests  com- 
mencing  at  one  and  the  same  time,  and  held  by  one  and  the  same  undi- 
vided possession. 

L.  0.  Clifford,  T.  J.  Kane^  and  R.  K.  Kane,  for  the  appellants. 
J.  A.  Roberts  and  M,  Vestal,  for  the  appellees. 

**  Coffey,  J.  The  only  question  involved  in  this  case 
relates  to  the  construction  of  the  following  deed,  viz: 

"  This  indenture  witnesseth,  That  Barney  White  and  Ruth 
White,  of  Hamilton  county,  and  state  of  Indiana,  convey  and 
warrant  to  Lydia  Reese  and  John  Reese,  jointly,  of  Hamilton 
county,  in  the  state  of  Indiana,  for  the  sum  of  fifteen  hundred 
ninety-seven  dollars  and  fifty  cents,  the  following  real  estate 
in  Hamilton  county,  to  wit:  [Here  follows  description.]  In 
witness  whereof,  etc." 

It  is  contended  by  the  appellants  that,  under  this  deed, 
Lydia  Reese  and  John  Reese  took  as  tenants  in  common, 
while  the  appellees  contend  that  they  took  as  joint  tenants. 

An  estate  in  joint  tenancy  is  an  estate  held  by  two  or  more 

tenants  jointly,  with  an  equal  right  in  all  to  share  in  the 

enjoyment  of  the  land  during  their  lives.     Upon  the  death  of 

(253; 
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any  one  of  the  tenants,  his  share  vests  in  the  survivors.  Four 
requisites  must  exist  to  constitute  a  joint  tenancy,  viz:  1.  The 
tenants  must  have  one  and  the  same  interest;  *'  2.  The  in- 
terests must  accrue  by  one  and  the  same  conveyance;  3.  The 
interests  must  commence  at  one  and  the  same  time;  4.  It 
must  be  held  by  one  and  the  same  undivided  possession: 
6  Am.  &  Eng.  Ency.  of  Law,  891. 

A  joint  tenancy  can  be  created  in  no  other  way  than  by 
purchase,  and  its  distinguishing  feature  is  that  of  survivor- 
ship. The  doctrine  of  joint  tenancy  is  not  favored  by  the 
American  law,  and  the  rules  relating  to  such  estates  have 
been  greatly  modified  by  statute  in  most  of  the  states  of  the 
union. 

Our  statute,  Revision  of  1894,  section  3341,  provides  that  all 
conveyances  and  devises  of  land,  or  of  any  interest  therein, 
made  to  two  or  more  persons,  shall  be  construed  to  create 
estates  in  common  and  not  in  joint  tenancy,  unless  it  sliall 
be  expret-sed  therein  that  the  grantees  or  devisees  shall  hold 
the  same  in  joint  tenancy  and  to  the  survivor  of  them,  or  it 
shall  manifestly  appear,  from  the  tenor  of  the  instrument, 
that  it  was  intended  to  create  an  estate  in  joint  tenancy. 

This  statute  completely  reverses  the  ancient  common-law 
rule,  for  joint  tenancy  was  a  favorite  of  the  ancient  common 
law,  and  no  special  words  or  limitations  were  necessary  to  call 
it  into  existence,  but,  on  the  other  hand,  words  or  circum- 
stances of  negation  were  indispensable  to  avoid  it:  Freeman 
on  Cotenancy  and  Partition,  sec.  18.  Under  this  statute, 
however,  it  must  be  created  by  express  words  or  limitations. 

The  question  for  our  decision,  therefore,  is.  Does  the  use  of 
the  word  "jointly"  in  this  deed  have  the  eflFect  of  vesting  in 
Lydia  Reese  and  John  Reese  an  estate  in  joint  tenancy? 

*■*  It  is  a  familiar  rule  that  in  construing  a  deed,  as  in  con- 
struing any  other  written  instrument,  it  is  to  be  considered 
as  a  whole,  and  that  effect  is  to  be  given  to  each  and  every 
clause  and  word  found  in  it  if  that  is  possible. 

As  tenants  in  common  are  two  or  more  persons  who  hold 
possession  of  any  subject  of  property  by  several  and  distinct 
titles,  the  word  "jointly"  can  find  no  place  in  describing  an 
estate  to  be  held  by  them. 

To  hold  that  this  deed  created  in  the  grantees  a  tenancy 
in  common,  we  would  be  compelled  to  strike  out  and  wholly 
reject  the  word  "jointly."  This  we  are  not  at  liberty  to  do. 
Under  the  well-known  rules  of  construction  we  are  required 
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to  give  it  effect;  and  when  that  is  done  we  are  constrained  to 
hold  that  this  deed  vested  in  Lydia  Reese  and  John  Reese  an 
estate  in  joint  tenancy:  Barden  v.  Overmeyer,  134  Ind.  660; 
Thornburg  v.  Wiggins,  135  Ind.  178;  41  Am.  St.  Rep.  422. 

As  this  is  in  accord  with  the  conclusion  reached  by  the  cir- 
cuit court,  the  judgment  should  be  afiSrmed. 

Joint  Tenancy — When  Created. — Where  an  estate  in  given  to  several 
persons  jointly,  without  any  expressions  indicating  an  intention  that  it  shall 
be  divided  among  them,  it  must  be  construed  a  joint  tenancy:  Martin  v. 
Smith,  5  Biuu.  16;  6  Am.  Dec.  395.  A  grant  of  land  to  husband  and  wife 
"in  joint  tenancy"  makes  them  joint  tenants,  and  not  tenants  by  the  entire- 
ties therein,  and  the  interest  of  each  is  subject  to  execution:  Thornburg  v. 
Wiggiiit,  135  Ind.  178;  41  Am.  St.  Rep.  422.  and  note. 


State  v.  Williams. 

[189  Indiana,  43.] 
Forgery,  Indictment  for,  SuFFiciBNcr  of. —An  indictment  charging  that 
an  accused  did,  at  a  time  and  place  specified,  unlawfully,  falsely,  fraud- 
ulently, and  knowingly  utter,  publish,  and  pass  to  one  B.  D.,  %a  true 
and  genuine,  a  certain  false,  forged,  and  coiinterfeit  promissory  note  of 
the  following  tenor  (setting  out  the  forged  note.)  sufficiently  avers  that 
the  defendant  knew  that  such  note  was  false  and  forged. 

A.  G.  Smith,  attorney  general,  S.  E.  Cook,  prosecuting  attor- 
ney,  and  H.  C.  Underwood,  for  tiie  state. 

*'  Howard,  J.  The  appellee  was  found  guilty  of  uttering 
a  forged  and  counterfeit  promissory  note  with  intent  to  cheat 
and  defjijaud,  as  charged  in  the  following  count  of  indictment, 
to  wit: 

"  And  the  grand  jury,  as  aforesaid,  for  a  second  count,  on 
their  oaths,  further  charge  and  present  that  one  **  Philip  T. 
Williams,  late  of  said  county,  on  the  —  day  of  January,  1802, 
at  said  county  and  state  aforesaid,  did  then  and  there  unlaw- 
fully, falsely,  fraudulently,  and  knowingly  utter,  publish,  and 
pass  to  one  John  G.  Price,  the  agent  of  Bertha  Delorrae,  and 
thereby  to  said  Bertha  Delorme,  as  true  and  genuine,  a  cer- 
tain false,  forged,  and  counterfeit  promissory  note  purporting 
to  have  been  made  ftnd  executed  by  said  Philip  T.  Williams, 
Daniel  G.  McClarnon,  and  Levi  Arnold,  for  the  payment  of 
money  to  said  Bertha  Delorme,  which  false,  forged,  and  coun- 
terfeit promissory  note  is  of  the  following  tenor,  to  wit  [setting 
out  the  forged  note],  with  intent,  etc" 
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On  the  return  of  the  verdict  the  appellee  filed  a  motion  in 
arrest  of  judgment  for  the  reason,  as  stated  in  the  motion, 
that  "the  second  count  in  the  indictment,  the  one  on  which 
the  verdict  is  based  and  returned,  is  insufficient,  defective, 
and  does  not  charge  a  public  offense."  This  motion  was 
sustained  and  the  judgment  was  arrested  over  the  exception 
and  objection  of  the  prosecuting  attorney. 

Appellee  has  filed  no  brief  on  this  appeal,  but  we  learn 
from  the  brief  of  the  prosecuting  attorney  that  in  the  court 
below  counsel  for  appellee  contended  that  the  second  count 
of  indictment,  on  which  the  conviction  was  had,  "did  not 
allege  that  the  defendant  knew  the  promissory  note  uttered 
was  false  and  forged,  and  on  this  ground  the  court  arrested 
judgment." 

The  second  count  of  the  indictment  was  based  upon  the 
concluding  clause  of  section  2354  of  the  Revised  Statutes  of 
1894  (Rev.  Stats.  1881,  sec.  2206),  relating  to  the  uttering  of 
forged  instruments  and  to  the  knowledge,  which  is  a  neces- 
sary element  of  the  crime,  and  making  one  guilty  who  "utters 
or  publishes  as  true  any  such  instrument  or  matter  knowing 
the  same  to  be  false,"  etc. 

■**  The  allegation  in  the  indictment,  as  we  have  seen,  is 
that  the  appellee  "  did  then  and  there  unlawfully,  falsely, 
fraudulently,  and  knowingly  utter,  publish,  and  pass  .... 
as  true  and  genuine  a  certain  false,  forged,  and  counterfeit 
promissory  note,"  etc. 

If  we  understand  the  contention  upon  which  the  ruling  of 
the  court  was  based,  it  is  that  the  word  "  knowingly"  does 
not  sufficiently  express  the  guilty  knowledge  necessary  to 
charge  the  crime  of  uttering  a  forged  instrument;  that  it  is 
not  enough  to  allege  that  the  appellee  knowingly  uttered  the 
forged  note,  but  that  it  is  necessary  to  allege  that  he  uttered 
and  published  a  note  which  he  knew  to  be  forged. 

In  section  1806  of  the  Revised  Statutes  of  1894  (Rev.  State. 
1881,  sec.  1737),  it  is  declared  that  "words  used  in  the  stat- 
ute to  define  a  public  jofiense  need  not  be  strictly  pursued^ 
but  other  words  conveying  the  same  meaning  may  be  used  ": 
See  State  v.  Chandler,  96  Ind.  591;  Trout  v.  State,  111  Ind. 
499. 

In  1  Bishop's  Criminal  Procedure,  section  504,  it  is  said,, 
that  "  the  word  *  knowingly,'  or  '  well  knowing,'  will  supply 
the  place  of  a  positive  averment,  in  an  indictment  or  declara- 
tion, that  the  defendant  knew  the  facts  subsequently  stated." 
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In  Bouvier's  Law  Dictionary  the  same  statement  is  made. 
In  Black's  Law  Dictionary  it  is  said  that  the  use  of  the  word 
"  knowingly  "  in  an  indictment  is  equivalent  to  an  averment 
that  the  defendant  knew  what  he  was  about  to  do,  and  with 
Buch  knowledge  proceeded  to  do  the  act  charged.  In  1  Green- 
leaf  on  Evidence,  section  53,  the  phrase  "knowingly  uttering 
a  forged  document "  is  used  to  express  the  guilty  knowledge 
of  the  defendant.  In  Gillett's  Criminal  Law,  section  449, 
and  in  Moore's  *•  and  Elliott's  Indiana  Criminal  Law,  sec- 
tion 1236,  the  same  expression  is  used  in  the  forms  of  indict- 
ment given  for  uttering  counterfeit  instruments. 

The  word  "knowingly  "  is  used  in  a  like  sense  in  the  cases 
of  State  V.  Atkina,  5  Blackf.  458,  and  McGinnis  v.  State,  24 
Ind.  500. 

In  12  American  and  English  Encyclopedia  of  Law,  522,  it 
is  said  that  '*  knowingly,  in  an  indictment,  is  a  suflScient 
averment  of  knowledge."  For  a  very  full  discussion  of  the 
question,  see  notes  on  the  same  and  following  pages  of  the 
encyclopedia. 

The  court,  in  holding  the  indictment  insufficient  on  motion 
in  arrest,  seems  to  have  been  governed  by  an  inadvertent 
ruling  in  the  case  of  Powers  v.  State,  87  Ind.  97. 

In  that  case  there  was  an  affidavit  and  information  in  four 
counts,  two  charging  forgery  and  two  charging  the  uttering 
of  the  forged  instrument.  The  defendant  was  found  guilty 
as  charged  in  the  affidavit  and  information,  but  not  under 
any  particular  count.  All  the  counts  were  attacked  as  insuf- 
ficient on  the  appeal  to  this  court.  The  court  found  the 
counts  for  forgery  to  be  good,  and  that  they  alone  were  suffi- 
cient to  support  the  verdict.  This  was  all  that  was  needed 
to  affirm  the  judgment.  The  court,  however,  proceeded  to 
examine  the  remaining  counts,  being  those  for  uttering  the 
forged  instrument,  and  held  them  bad,  while  affirming  the 
judgment  on  the  first  two  counts. 

In  the  third  and  fourth  counts  it  was  charged,  in  sub- 
stance, "  that  the  appellant  unlawfully,  feloniously,  fraudu- 
lently, falsely,  and  knowingly  uttered,  published,  and  passed 
....  as  true  and  genuine,  the  false,  forged,  and  counterfeit 
order,  etc." 

It  was  contended  that  by  this  allegation  it  was  not  charged 
that  the  appellant  uttered,  published,  and  passed  such  order, 
"knowing  tiie  same  to  be  false,  forged,  and  ^"^  counterfeit." 
and  this  contention  the  court  seems  to  have  sustained. 

AM.  ST.  lUp.,  Vou  XLV11.-17 
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There  is  some  obscurity  in  the  language  used  by  the  court, 
and  in  the  relation  of  that  language  to  the  wording  of  the 
two  counts  held  defective.  We  are  not  satisfied  from  an 
examination  of  the  opinion  that  the  court  intended  to  hold 
in  that  case  that  "  knowingly  uttered  the  counterfeit  order" 
would  not  convey  the  same  meaning  as  "uttered  the  order 
knowing  it  to  be  counterfeit."  The  counts  are  not  set  out  in 
full  in  the  opinion. 

However  that  may  be,  we  are  satisfied,  both  from  the  au- 
thorities which  we  have  cited  and  from  the  common  and 
usual  meaning  given  in  the  English  language  to  the  words 
^'knowingly"  and  "well  knowing,"  that  either  expression  is 
equivalent  to  an  allegation  that  appellee  "  knew  the  facts  sub- 
sequently stated  ";  that  he  "  knew  what  he  was  about  to  do, 
and,  with  such  knowledge,  proceeded  to  do  the  act  charged." 

To  "knowingly  utter  a  forged  instrument"  is,  in  truth, 
the  usual  and  ordinary  form  of  expression,  and  fully  avers 
the  guilty  knowledge  that  the  instrument  was  forged. 

The  judgment  is  reversed  at  the  costs  of  the  appellee. 


Forgery — Indictment— Averment  of  Intent. — The  term  "  forged  "ia 
law  indicates  a  fraudulent  intent  and  purpose  in  making  the  writing:  Has- 
■kins  V.  Ralston,  69  Mich.  63;  13  Am.  St.  Rep.  376,  and  note.  In  charging 
forgery  under  section  1191,  North  Carolina  Code,  it  is  only  necessary  to 
allege  an  intent  to  defraud  without  designating  the  person  intended  to  be 
defrauded:  State  v.  Cross,  101  N.  C.  770;  9  Am.  St.  Rep.  53,  and  note.  To 
'sustain  an  indictment  for  forgery  an  intent  to  defraud  must  be  averred  and 
proved:  Barnum  v.  State,  15  Ohio,  717;  45  Am.  Dec.  601,  and  note.  See, 
also,  the  extended  note  to  Arnold  r.  Cost,  22  Am.  Dec.  313. 


FiTOH  V.  Seymour  Water  Company. 

[139  Indiana,  214.] 

Municipal  Corporation,  Action  to  Recover  Damages  for  Noncom- 
pliance WITH  AN  Ordinance. — If  an  ordinance  of  a  municipality  ia  a 
governmental  measure  which  it  might  enact  or  not,  no  liability  can  arise 
against  the  city,  or  those  appointed  to  carry  out  the  ordinance,  in  favor 
of  a  person  suffering  from  its  nonenforcement. 

Municipal  Corporation — Contract  with— Right  of  a  Third  Person 
ro  Recover  Damages  for  Breaoh  of. — If  a  contract  is  made  between 
a  municipality  and  a  corporation  that  the  latter  will  furnish  water  for 
the  extinguishment  of  fires  and  other  purposes,  a  private  citizen  cannot 
recover  of  such  corporation  for  damages  sustained  by  him  for  the  breach 
of  its  contract  with  the  city. 
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W.  K.  Marshall,  D.  J.  Schuyler,  W.  Olds,  R.  Applewhite,  and 
J.  F.  Applewhite,  for  the  appellant. 

M.  Moores  and  0.  H.  Montgomery,  for  the  appellee. 

***  Howard,  J.  The  appellant  brought  this  action  against 
the  Seymour  Water  Company,  charging  that  he  was  a  citizen 
and  taxpayer  of  the  city  of  Seymour;  that  the  defendant 
company  was  supplying  the  city  with  water  under  a  contract 
which  provided  that  the  company  "  shall  constantly,  day  and 
night,  except  in  cases  of  unavoidable  accident,  keep  all  of  the 
city  hydrants  supplied  with  water,  and,  upon  receiving  a  fire 
alarm,  shall  at  once  furnish  sufficient  pressure  for  fire  service, 
not,  however,  to  exceed  one  hundred  pounds  to  the  square 
inch,  and  shall  keep  the  fire  hydrants  in  good  working  order 
and  efficiency  for  fire  service";  and  was  paid  at  the  rate  of 
four  thousand  dollars  per  year  for  the  use  of  one  hundred  fire 
hydrants  by  the  city  of  Seymour;  that  the  appellant.  Fitch, 
was  the  owner  of  a  building  used  by  him  for  the  manufacture 
of  chewing  gum  and  other  articles,  and  on  November  23,  1891, 
this  building  was  destroyed  by  fire,  with  its  contents,  belong- 
ing to  Fitch,  of  the  value  of  more  than  twenty  thousand  dol- 
lars; that  the  city  of  Seymour  had  in  all  things  fulfilled  its 
contract  with  the  Seymour  Water  Company  as  to  the  pay- 
ment of  rent  and  other  requirements,  and  that  "  defendant 
hud  machinery,  water  mains,  pipes,  and  hydrants  of  sufficient 
capacity  and  power  to  have  furnished  water  in  ***  large 
quantities,  sufficient  to  have  extinguished  said  fire,  before 
plaintifl'*s  property  could  have  been  damaged  by  said  fire 
more  than  five  hundred  dollars,  and  that  defendant  owed  the 
duty  to  plaintiff  to  furnish  water  for  the  extinguishment  of 
said  fire  as  soon  as  it  could  possibly  be  extinguished,  and  it 
could  have  been  extinguished  within  eight  minutes  after  its 
commencement,  and  before  plaintiff's  property  had  been 
damaged  by  said  fire  more  than  five  hundred  dollars,  as  afore- 
said, if  defendant  had  furnished  the  pressure  of  water  they 
could  and  should  have  furnished  ";  that  the  city  of  Seymour 
had  two  fire  companies,  organized  in  the  state  of  Indiana, 
and  under  the  ordinances  of  the  city  of  Seymour;  that  it  was 
the  duty  of  said  fire  companies,  as  soon  as  the  fire  alarm,  was 
given,  to  go  immediately  and  attach  hose  to  a  sufficient  num- 
ber of  hydrants,  and  by  means  of  said  hose  throw  the  water 
on  said  fire;  that  the  alarm  of  fire  was  given  when  said  fire 
was  in  its  incipiency,  and  before  much  damage  had  been  done 
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to  plaintiff's  property;  said  fire  companies  went  immediately 
and  attached  their  hose  to  four  different  hydrants,  which  was 
a  sufficient  number,  and  began  to  throw  water  on  said  fire 
within  five  minutes  after  said  alarm  was  given,  and  could  and 
would  have  extinguished  said  fire  before  plaintiff's  property 
aforesaid  had  been  damaged  more  than  five  hundred  dollars 
if  they  could  have  had  an  ordinary  amount  of  pressure  that 
they  usually  had  from  such  waterworks,  and  which  said 
waterworks  and  the  machinery  had  the  capacity  and  power 
to  furnish;  and  which  amount  it  was  the  duty  of  defendant 
to  furnish,  but  said  defendant  negligently,  carelessly,  and 
"wrongfully  failed  to  furnish  the  usual  amount  of  pressure, 
and  did  not  furnish  one-third  the  amount  said  works  had  the 
capacity  and  power  to  furnish,  and  by  reason  of  said  failure 
said  fire  companies  could  not  and  **'  did  not  throw  water 
on  said  fire  in  such  quantities,  and  with  such  force  as  to 
check  said  fire. 

The  defendant  demurred  To  the  complaint,  and  its  demur- 
rer was  sustained,  and,  on  plaintiff's  refusal  to  amend,  judg- 
ment was  rendered  in  favor  of  defendant,  and  the  plaintiff 
appealed  to  this  court. 

The  appellant  contends  that  under  the  facts  pleaded  and 
the  ordinance,  "  the  relation  between  the  city  of  Seymour  and 
the  defendant  was  not  in  the  nature  of  a  contract,  but  was  a 
franchise  granted  to  the  defendant  by  the  common  council 
under  the  powers  conferred  upon  it  by  the  constitution  and 
the  laws  of  the  state,  and,  therefore,  has  all  the  binding  force 
of  a  law,  and  is,  in  effect,  a  statutory  enactment." 

And  that  "  the  obligation  of  the  defendant,  therefore,  under 
ibis  ordinance,  to  the  city  of  Seymour  and  its  inhabitants 
was  not  one  of  contract,  but  was  an  obligation  created  by  law, 
and  the  duty  of  the  defendant  to  the  city  and  the  inhabitants, 
including  the  plaintiff,  was  a  public  duty,  and  one  for  any 
breach  of  which  resulting  in  damage  either  to  the  city  or  its 
inhabitants  (to  the  plaintiff  in  the  case)  the  defendant  would 
be  liable  for  such  damage." 

The  appellee  holds  that  "the  question  is  whether  water 
companies,  operating  under  contracts  with  cities,  by  which 
they' agree  to  furnish  sufficient  water  for  fire  protection,  owe 
such  a  duty  to  inhabitants  of  the  cities  as  to  give  the  inhab- 
itants a  right  of  action  against  the  water  company  for  fire 
losses  occurring  through  an  insufficient  supply  of  water." 
And  concludes  that  "  the  breach  of  a  contract  by  a  water 
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company  to  furnish  water  to  a  municipality  for  the  extin- 
guishment of  fires  gives  the  citizen  whose  property  is  destroyed 
by  fire  no  right  of  action  against  the  water  company." 

***  The  cases  cited  by  appellant  to  show  a  right  of  action 
in  favor  of  an  inhabitant  of  a  municipality  against  an  indi- 
vidual or  a  corporation  for  the  violation  of  an  ordinance  of 
the  municipality  enjoining  an  obligation  or  a  duty  upon  the 
individual  or  the  corporation,  are  chiefly  cases  under  police 
ordinances,  being  cases  where  the  municipality  is  but  an  in- 
strument for  carrying  out  the  behests  of  the  state;  or  cases 
under  ordinances  for  the  improvement  and  care  of  streets,  or 
like  duties,  being  cases  where  the  control  of  the  municipality 
was  such  as  to  impose  upon  it  an  obligation  which  it  conse- 
quently owed  to  the  inhabitant  for  a  neglect  of  duty. 

But  the  ordinance  in  question  is  not  a  police  regulation, 
nor  one  which  the  municipality  was  under  obligation  to  en- 
act or  enforce.  Under  the  statute  the  city  had  a  right  to 
enact  an  ordinance  for  protection  against  fire;  but  it  was  not 
bound  to  do  so.  In  enacting  the  ordinance  the  municipality 
moved  in  its  governmental  capacity,  in  the  general  interests 
of  the  community.  As  a  means  to  attain  its  object,  the  city 
contracted  with  the  company  for  a  water  supply. 

The  ordinance,  therefore,  in  so  far  as  the  inhabitants  of  the 
city  and  public  interests  generally  were  concerned,  was  a  gov- 
ernmental measure  which  the  city  might  take  or  not  take,  as 
seemed  best;  and  no  liability  existed  against  the  city  for  a 
failure  to  enact  the  ordinance,  or  for  a  failure  to  see  that  it 
was  duly  enforced.  There  could,  then,  be  no  public  duty 
under  the  ordinance,  the  violation  of  which  would  render  the 
city  or  those  appointed  to  carry  out  the  provisions  of  the 
ordinance  liable  to  any  one  who  might  suffer.  This,  we 
think,  follows  from  our  decisions:  Brinkineyer  v.  City  of 
Evansville,  29  Ind.  187;  Robinson  v.  City  of  Evansville,  87  Ind. 
334;  44  Am.  Rep.  770;  City  of  Lafayette  v.  Timberlake,  88  Ind. 
330;  Summers  v.  Board  etc.,  103  Ind.  262;  53  Am.  Rep.  512. 

*'*  It  must  be,  consequently,  that  if  there  is  liability  on 
the  part  of  the  company  it  is  because  of  the  terms  of  the 
ordinance  as  a  contract  with  the  city,  in  which  contract  the 
inhabitants  had  an  enforceable  interest.  But  while  the  in- 
habitants were  interested  in  the  contract  made  for  their 
benefit,  we  do  not  think  that  this  interest  was  such  as  gave  the 
inliabitants  the  right  to  sue  for  its  enforcement,  or  for  dam- 
aees  occasioned  by  a  failure  to  enforce  it. 
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In  a  like  case,  that  of  Davis  v.  Clinton  Water  Works  Co.,  54 
Iowa,  59,  37  Am.  Rep.  185,  the  court  said:  "The  city,  in 
exercise  of  its  lawful  authority  to  protect  the  property  of  the 
people,  may  cause  water  to  be  supplied  for  extinguishing 
fires  and  for  other  objects  demanded  by  the  wants  of  the  peo- 
ple. In  the  exercise  of  this  authority  it  contracts  with  de- 
fendant to  supply  the  water  demanded  for  these  purposes. 
The  plaintiff  received  benefits  from  the  water  thus  supplied 
in  common  with  all  the  people  of  the  city.  These  benefits 
she  receives  just  as  she  does  other  benefits  from  the  munici- 
pal government,  as  the  benefits  enjoyed  on  account  of  im- 
proved streets,  peace,  and  order  enforced  by  police  regulation 
and  the  like.  It  cannot  be  claimed  that  the  agents  or  offi- 
cers of  the  city  employed  by  the  municipal  government  to 
supply  water,  improve  the  streets,  or  maintain  good  order  are 
liable  to  a  citizen  for  loss  or  damage  sustained  by  reason  of 
the  failure  to  perform  their  duties  and  obligations  in  this 
respect.  They  are  employed  by  the  city,  and  responsible 
alone  to  the  city.  The  people  must  trust  to  the  municipal 
government  to  enforce  the  discharge  of  duties  and  obliga- 
tions by  the  officers  and  agents  of  that  government.  They 
cannot  hold  such  officers  and  agents  liable  upon  the  contracts 
between  them  and  the  city":  See,  also,  Becker  v.  Keokuk 
Water  Works,  79  Iowa,  419;  18  Am.  St.  Rep.  377. 

In  Fowler  v.  Athens  City  Water  Works  Co.,  83  Ga.  219,  20  Am. 
St.  Rep.  313,  the  court  said:  "  It  was  held  in  Willy  v.  Mulledy, 
**»  78  N.  Y.  310,  34  Am.  Rep.  536,  that  the  neglect  of  a  duty 
imposed  by  statute  would  give  a  right  of  action  to  any  per- 
son having  a  special  interest  in  its  performance  and  injured 
by  the  breach.  The  present  case  is  not  based  upon  the 
breach  of  a  statutory  duty,  but  solely  upon  failure  to  com- 
ply with  a  contract  made  with  the  municipal  government 
of  Athens.  To  that  contract  the  plaintiff  was  no  party,  and 
the  action  must  fail  for  want  of  the  requisite  privity  between 
the  parties  before  the  court.  A  case  directly  in  point  is 
Davis  V.  Clinton  Water  Works  Co.,  54  Iowa,  59;  37  Am.  Rep. 
185.  See,  also,  Nickerson  v.  Bridgeport  Hydraulic  Co.,  4& 
Conn.  24;  33  Am.  Rep.  1.  There  being  no  ground  for  re- 
covery, treating  the  action  as  one  ex  contractu,  is  it  better 
founded  treating  it  as  one  ex  delicto  f  We  think  not.  The 
violation  of  a  contract  entered  into  with  the  public,  the 
breach  being  by  mere  omission  or  nonfeasance,  is  no  tort, 
direct  or  indirect,   to  private    property  of  an  individual. 
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though  he  be  a  member  of  the  community  and  a  taxpayer 
to  the  government.  Unless  made  so  by  statute,  a  city  is  not 
liable  for  failing  to  protect  the  inhabitants  against  the  de- 
struction of  property  by  fire:  Wright  v.  Augusta,  78  Ga.  241; 
6  Am.  St.  Rep.  256.  We  are  unable  to  see  how  a  contractor 
with  the  city  to  supply  water  to  extinguish  fires  commits 
any  tort  by  failure  to  comply  with  his  undertaking,  unless 
to  the  contract  relation  there  is  superadded  a  legal  command 
by  statute  or  express  law":  See,  also,  Phoenix  Ins.  Co.  v.  Tren- 
ton Water  Co.,  42  Mo.  App.  118;  Britton  v.  Green  Bay  etc.  Co., 
81  Wis.  48;  29  Am.  St.  Rep.  856;  House  v.  Houston  Water 
Works  Co.  (Tex.  Civ.  App.,  March  16,  1893),  22  S.  W.  Rep. 
277;  Ferris  v.  Carson  Water  Co.,  16  Nev.  44;  40  Am.  Rep. 
485;  Eaton  v.  Fairbury  Water  Works  Co.,  37  Neb.  546;  40  Am. 
St.  Rep.  510. 

In  Faducah  Lumber  Co.  v.  Paducah  Water  Supply  Co.,  89 
Ky.  340,  25  Am.  St.  Rep.  536,  a  contrary  view  is  taken;  but 
while  the  ***  opinion  of  the  court  is  a  very  well  considered 
one,  yet  we  do  not  feel  that  its  reasonings  are  sufficient  to 
overcome  the  strong  current  of  reason  and  authority  in  favor 
of  the  view  which  we  have  taken. 

We  think  that  under  the  facts  of  the  case  at  bar  the  water 
company  had  undertaken  no  public  duty  which  would  make 
it  liable  to  appellant,  and  also  that  appellant  had  no  privity 
in  the  contract  of  the  city  with  the  company. 

The  judgment  is  affirmed. 

Municipal  Corporations — Liability  for  Failing  to  Enforce  Ordi- 
nances.— A  city  is  not  liable  for  failure  to  enact  or  enforce  proper  ordi. 
nances:  Wheeler  v.  City  of  Plymouth,  116  lud.  158;  9  Am,  St.  Rep.  837,  and 
note.  See,  also,  the  extended  note  to  Ooddard  v.  Inhabitanta,  30  Am.  St. 
Rep.  379. 

Contracts  to  Supply  City  with  Water  —  Property  Owner's  Suit 
Thereon. — If  a  water  company  contracts  with  a  city  to  supply  water  for 
the  extinguishment  of  fires,  and  to  be  answerable  for  damages  resulting  from 
a  failure  to  comply  with  such  contract,  a  property  owner  and  taxpayer 
within  such  city  has  no  contract  relations  with  such  water  company,  and 
therefore  cannot  maintain  an  action  against  it  upon  the  contract  for  dam- 
ages arising  from  a  failure  to  supply  water  as  agreed  upon,  though  suchfail- 
nre  has  resulted  in  the  destruction  of  his  property  by  fire:  Howsmon  v 
Trenton  WaUr  Co.,  119  Mo.  304;  41  Am.  St.  Rep.  654;  Eaton  v.  Fairbury 
Water  Works  Co.,  37  Neb.  546;  40  Am.  St.  Rep.  510,  and  note,  with  the  caaea 
ooUeofced. 
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Chicago  and  Calumet  Terminal  Railway  Com- 
pany V.  Whiting,  Hammond,  and  East  Chicago 
Stbeet  E  ail  way  Company. 

[139  Indiana,  297.] 

Streets. — A  Street  Railway  is  not  an  Additional  Burden  to  that  of 
the  general  easement  in  the  street,  and  the  owners  of  the  fee  are  not 
entitled  to  damages  on  account  of  the  construction  thereof  in  the  public 
street. 

Railways,  Right  op  CJbossing. — A  Street  Railway  has  the  Right  to 
cross  over  the  tracks  of  a  steam  railway  in  a  public  street,  subject  to 
no  conditions  other  than  those  to  which  the  general  public  is  subject  in 
traveling  over  such  streets.  Whatever  right  the  steam  railway  has  in 
the  streets  is  subject  to  the  burden  and  easement  of  the  public  gen- 
erally, and  the  street  railway,  being  entitled  to  the  use  of  that  ease- 
ment, the  steam  railway's  rights  are  subject  to  the  right  of  the  street 
railway  to  use  the  street. 

E.  D.  Crumpacker  and  H.  S.  Boutell,  for  the  appellant. 

W.  Olds  and  C.  F.  Oriffin,  for  the  appellee. 

''^  McCabe,  J.  This  is  an  appeal  from  an  interlocutory 
order  granting  a  temporary  injunction  against  the  appellant 
interfering  with  or  preventing  the  appellee  from  laying  its 
railway  connections  over  and  across  the  roadbed  and  right  of 
way  of  said  appellant  at  the  points  where  the  tracks  of  ap- 
pellee intersect  the  tracks  of  appellant,  at  the  points  where 
appellant's  tracks  and  railway  cross  the  following  streets, 
namely:  Hohman  street,  Gostlin  street,  and  Oak  street,  in  the 
city  of  Hammond,  Indiana;  Forsythe  avenue,  in  the  city  of 
East  Chicago,  Indiana;  and  Indiana  boulevard,  a  public 
highway  nearly  south  of  Whiting,  Indiana;  where  the  tracks 
of  appellee  would,  if  connected,  cross  the  said  tracks  of  ap- 
pellant. 

****  It  18  assigned  for  error  that  the  complaint  does  not 
state  sufiBcient  facts,  and  that  the  court  erred  in  granting  the 
temporary  injunction. 

It  appears  from  the  complaint  that  the  appellee  is  a  cor- 
poration organized  under  the  laws  of  the  state  providing  for 
the  incorporation  of  street  railway  companies  (2  Burns'  Rev. 
Stats.  1894,  sees.  5450-5465;  Rev.  Stats.  1881,  sees.  4143- 
4155),  and  that  in  the  year  1893  it  secured  from  the  mayor 
and  common  council  of  the  city  of  Hammond,  Indiana,  by 
ordinance  duly  enacted,  a  franchise  permitting  it  to  use  cer- 
tain streets  in  said  city,  among  which  are  the  streets  already 
named,  for  the  purpose  of  constructing  thereon  a  street  rail- 
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way  to  be  operated  by  electricity,  with  all  the  necessary  ap- 
pliances; that  in  said  year  last  named  the  appellee  also 
secured  from  the  city  of  East  Chicago,  Indiana,  then  an 
incorporated  town,  and  since  incorporated  as  a  city,  by  ordi- 
nance duly  enacted,  a  francliise  granting  to  appellee  the  right 
and  privilege  to  use  certain  streets  in  said  town,  among  them 
being  Forsythe  avenue,  above  named,  for  the  purpose  of  con- 
structing thereon  its  said  electric  street  railway;  that  in 
the  same  year  it  secured  from  the  board  of  commissioners  of 
Lake  county,  in  said  state,  by  orders  duly  adopted,  a  fran- 
chise and  license  granting  it  the  right  to  use  certain  public 
highways  of  said  county,  among  which  is  Indiana  boulevard, 
for  the  purpose  of  constructing,  maintaining,  and  operating 
thereon  its  said  electric  street  railway;  all  of  which  licenses 
and  franchises  were  duly  accepted  by  appellee,  and  it  gave 
bond  in  the  sum  of  ten  thousand  dollars  to  each  of  said 
municipal  corporations,  conditioned  that  it  would  save  them 
harmless  on  account  of  any  negligence  of  appellee  in  the 
construction  or  operation  of  its  said  street  railway;  that  the 
purpose  of  appellee  and  the  purpose  of  its  incorporation  was, 
and  is,  the  construction  and  operation  of  an  electric  street 
***  railway  in  the  said  town,  now  city,  of  East  Chicago,  and 
through  the  said  city  of  Hammond,  Indiana,  over  certain 
public  highways  of  the  said  county  of  Lake,  to  and  through 
the  village  of  Whiting,  in  said  county,  and  thence  over  cer- 
tain public  highways,  the  right  to  use  which  had  been  granted 
by  the  said  board  of  commissioners,  as  before  stated,  to  the 
state  line  between  the  states  of  Indiana  and  Illinois,  at  a 
point  on  the  said  Indiana  boulevard  near  the  village  of  Roby; 
that  it  has  constructed  its  said  street  railway,  with  all  its 
attachments  and  appurtenances,  with  the  exception  of  certain 
railroad  crossings  at  points  where  its  said  line  of  railway 
crosses  the  tracks  of  steam  railroad  companies  upon  said 
public  highways  hereinafter  mentioned;  that  it  has  been,  and 
now  is,  operating  all  that  portion  of  its  said  railway  in  the 
city  of  Hammond  lying  south  of  the  Michigan  Central  rail- 
road tracks  in  said  city,  being  about  two  miles  in  length, 
and  its  entire  line  is  completed  from  the  Michigan  Central 
railroad  tracks,  in  said  city  of  Hammond,  to  and  through  the 
said  city  of  East  Chicago,  with  the  exception  of  the  railroad 
crossings  before  mentioned;  that  the  appellant  is  a  corpora- 
tion operating  by  steam  power  a  line  of  railway  from  the  city 
of  Chicago,  Illinois,  into  said  county  of  Lake,  in  the  state  of 
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Indiana,  passing  through  said  city  of  Hammond,  the  said  city 
of  East  Chicago  and  the  said  village  of  Whiting;  that  the 
railroad  tracks  of  said  appellant  cross  the  said  Hohraan 
street,  Gostlin  street,  and  Oak  street,  in  said  city  of  Ham- 
mond, and  the  said  Forsyth  avenue,  in  the  city  of  East 
Chicago,  as  nearly  as  may  be  at  right  angles,  and  the  said 
Indiana  boulevard  at  a  point  near  and  south  of  the  said  vil- 
lage of  Whiting,  in  a  direction  nearly,  if  not  quite  at  right 
angles;  that  the  tracks  of  said  street  railway  are  laid  upon, 
along,  and  lengthwise  with  the  said  streets  and  public  high- 
ways aforesaid,  and  when  completed,  by  the  '®®  construction 
of  connections  or  crossings  over  the  tracks  of  said  appellant, 
it  will  cross  the  said  appellant's  railway  tracks  at  all  points 
where  they  cross  the  said  streets  and  public  highways;  that 
appellant  had  refused  to  permit  the  said  street  railway  com- 
pany to  connect  its  said  railway  tracks  by  constructing  proper 
railroad  crossings  and  connections  where  the  tracks  of  appel- 
lee cross  the  tracks  of  appellant  as  aforesaid,  unless  appellee 
will  enter  into  a  contract  with  appellant  agreeing  to  certain 
requirements  demanded  by  appellant  covering  the  expense  of 
maintaining  gates  and  flagmen  at  said  points,  and  the  future 
construction  by  appellee,  at  its  own  expense,  of  certain  de- 
vices, commonly  known  as  interlocking  switches  which  may 
in  future  be  demanded,  and  will,  unless  restrained,  prevent 
by  force  the  construction  of  said  crossings,  and  has  threatened 
to,  and  will,  tear  up  and  remove  by  force  any  crossings  or 
connections  at  said  points  across  its  said  railway  tracks  which 
appellee  may  succeed  in  constructing  thereat;  that  by  force 
appellant  has  made  it  impossible  for  appellee  to  operate  its 
said  street  railway  between  the  said  city  of  Hammond  and 
the  said  city  of  East  Chicago,  and  appellee  cannot  so  operate 
its  said  street  railway  to  connect  any  of  said  cities  or  villages 
aforesaid  until  said  tracks  are  connected  and  crossings  laid 
over  the  tracks  of  appellant  at  the  points  aforesaid;  that  ap- 
pellee has  a  large  force  of  men  ready  to  construct  and  lay  the 
said  crossings,  and  is  now  ready  and  waiting  to  operate  its 
said  road,  except  the  laying  of  the  said  tracks  across  the 
appellant's  tracks;  that  in  the  connection  of  its  said  railway 
tracks  and  the  laying  of  said  crossings  aforesaid  appellee 
does  not  propose,  nor  has  it  proposed,  desired,  or  intended  to 
in  any  manner  attach  or  fasten  the  saaie  or  lay  the  same 
upon  or  against  any  of  the  railway  tracks  of  said  appellant 
without  its  consent,  but  it  desires  to  and  will,  if  protected 
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by  a  restraining  ■•*  order,  lay  its  said  tracks  up  to  the  rails 
of  said  appellant,  and  between  the  same  at  right  angles,  there- 
with forming  what  is  known  as  "  a  jump  crossing  ";  that  such 
crossings  are  in  common  use  by  street  railway  companies; 
that  it  will  in  no  manner  interfere  with,  retard,  or  endanger 
the  running  of  trains  by  said  appellant,  nor  will  they  in  any 
manner  interfere  with,  or  restrict  its  use  of  said  property 
or  lessen  the  value  thereof.  Prayer  that  the  appellant  be  re- 
strained from  doing  the  acts  complained  of  until  the  further 
order  of  the  court,  and  on  the  final  hearing  that  appellant  be 
perpetually  enjoined. 

It  is  the  settled  law  of  this  state  that  the  public  takes  only 
an  easement  in  the  streets  of  a  city  or  town,  and  if  a  steam 
railroad  company  lays  its  tracks  upon  such  streets  the  abut- 
ting owner  of  the  fee  whose  title  extends  to  the  cer^ter  of  the 
street  is  entitled  to  recover  damages:  Terre  Haute  etc.  R.  R. 
Co.  V.  Scott,  74  Ind.  29;  Elchels  v.  Evansville  etc.  Ry.  Co.,  78 
Ind.  261;  41  Am.  Rep.  561;  Cox  v.  Louisville  etc.  R.  R.  Co., 
48  Ind.  178;  Sharpe  v.  St.  Louis  etc.  Ry.  Co.,  49  Ind.  296; 
Ross  V.  Faust,  54  Ind.  471;  23  Am.  Rep.  655;  Nelson  v.  Flem- 
ing, 56  Ind.  310;  Anderson  etc.  R.  R.  Co.,  v.  Kernodle,  54  Ind. 
314;  Roelker  v.  St.  Louis  etc.  Ry.  Co.,  50  Ind.  127.  The  basis 
upon  which  this  rule  rests  is,  that  the  appropriation  of  the  soil 
over  which  a  street  passes  for  the  construction,  operation,  and 
maintenance  of  a  steam  railway  is  a  new  or  additional  ap- 
propriation to  that  of  the  easement  granted  to  the  public 
which  entitles  the  abutting  owner  to  such  damages  as  he  may 
sustain  thereby:  Cox  v.  Louisville  etc.  R.  R.  Co.,  48  Ind.  178. 

It  follows  from  this  that  the  steam  railway  which  obtains 
a  right  of  way  over  a  street,  and  constructs  its  railway  thereon, 
obtains  something  more  than  an  easement;  it  obtains  prop- 
erty rights  in  such  right  of  way,  subject  only  to  the  right  of 
the  public  to  travel  over  the  *®*  street.  And  the  question 
here  presented  by  challenging  the  sufficiency  of  the  com- 
plaint is  whether  the  same  rule  applies  to  street  railways, 
that  is,  whether  the  appropriation  of  a  street  to  the  use  of  a 
street  railway  is  a  new  and  an  additional  appropriation,  a  new 
and  additional  burden  to  that  of  the  easement  of  tiie  public 
generally.  It  is  conceded  by  the  appellant  that  a  street  rail- 
road is  not  an  additional  burden  upon  the  fee  in  the  street, 
although  appellant  claims  that  strong  reasons  exist  against 
the  doctrine.  It  is  conceded,  however,  that  the  courts  have 
quite  generally  held  that  such  use  of  a  street  is  not  an  addi- 
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tional  burden;  that  it  is  simply  an  extended  use  of  the  right 
which  the  public  acquired  in  the  first  instance. 

This  concession,  we  think,  admits  that  the  appellant  has  no 
cause  to  complain  of  the  action  of  the  circuit  court. 

The  writer  of  this  opinion  seriously  doubts  the  soundness 
of  the  rule  thus  conceded  by  the  appellant.  It  is  true  street 
railway  corporations  as  a  component  part  of  the  general  pub- 
lic have  a  right  to  the  use  of  the  public  streets  of  a  city  or 
town  for  the  purposes  of  ordinary  travel  over  them  in  the 
same  way  that  any  other  portion  of  the  general  public  may 
enjoy  that  right.  But  when  they  obtain  a  right  of  way  over 
such  streets  to  lay  down  their  tracks  on  such  streets  they  ob- 
tain and  secure  a  right  and  an  interest  in  the  street  that  the 
general  public  does  not,  and  cannot,  have  and  enjoy.  They 
obtain  to  all  intents  and  purposes  as  much  a  property  right 
in  their  right  of  way  in  the  street  attached  to  the  soil  as  the 
steam  railway  laid  on  such  streets.  This  is  so  because  such 
companies  are  authorized  to  mortgage  their  corporate  prop- 
erty and  franchises  to  secure  the  payment  of  loans  of  money 
to  the  corporation.  Such  power  necessarily  carries  with  it 
power  to  sell  such  property  and  '"*  franchises  at  sheriff's 
gale  to  make  the  money:  2  Burns'  Rev.  Stats.  1894,  sec.  5473; 
New  Orleans  etc.  R.  R.  Co.  v.  Delamore,  114  U.  S.  501.  How 
such  a  right  can  constitute  nothing  more  than  the  easement 
the  public  has  in  the  street,  it  is  difficult  to  understand.  If 
the  location  and  operation  of  a  street  railway  on  a  public 
street  is  no  new  nor  additional  burden  on  the  soil,  but  rests 
on  the  easement  the  public  has  in  the  street,  then  it  seema  to 
the  writer  the  company  need  not  obtain  any  license,  permit, 
or  franchise  from  the  municipal  authorities  to  construct  its 
tracks  in  the  public  streets  of  a  city.  And  yet  it  is  the  set- 
tled law  in  this  and  other  states  that  a  street  railway  cannot 
be  laid  upon  the  streets  of  a  town  or  city  without  a  grant  of 
a  license  or  franchise  therefor,  either  by  the  municipality  or 
the  legislature:  Indianapolis  Cable  etc.  R.  R.  Co.  v.  Citi' 
zens'  etc.  R.  R.  Co.,  127  Ind.  369;  23  Am.  &  Eng.  Ency.  of 
Law,  946,  947,  and  authorities  there  cited.  No  other  part  of 
the  public  is  required  to  obtain  a  license  or  franchise  to  use 
or  enjoy  the  easement  of  the  street. 

The  very  fact  that  a  franchise  is  required  to  authorize  and 
justify  a  street  railway  company  to  lay  down  its  tracks  on  a 
public  street  seems  to  the  writer  a  sufficient  reason  for  say- 
ing that  such  was  not  one  of  the  uses  in  contemplation  whea 
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the  street  was  opened  and  dedicated.  Besides,  it  is  settled 
law  that  the  street  railway  coiupaiiy,  when  once  its  track  is 
constructed  on  a  street,  has  rights  over  that  part  of  the  street 
where  its  track  is  located  superior  to  those  of  the  public  who 
enjoy  only  the  easement  in  the  street.  For  instance,  the  pub- 
lic must  turn  oflf  the  street  railway  track  when  met  by  the 
street  railway  cars:  23  Am.  &  Eng.  Ency.  of  Law,  990,  991, 
and  authorities  there  cited. 

But  the  overwhelming  weight  of  authority  seems  to  settle 
the  law,  both  in  this  state  and  elsewhere,  that  a  '®*  street 
railway  is  not  an  additional  burden  to  that  of  tlie  general 
easement  in  the  street,  and  that  the  owners  of  the  fee  are  not 
entitled  to  damages  on  account  of  the  construction  thereof  on 
a  public  street:  Eichels  v.  Evansville  etc.  Ry.  Co.,  78  Ind.  261 ; 
41  Am.  Rep.  561;  Indianapolis  Cable  St.  R.  R.  Co.  v.  Citi- 
zens' St.  R.  R.  Co.,  127  Ind.  369;  Elliott  v.  Fair  Haven  etc 
R.  R.  Co.,  32  Conn.  579;  Hinchman  v.  Paterson  Horse  R.  R.  Co., 
17  N.  J.  Eq.  75;  86  Am.  Dec.  252;  Jersey  City  etc.  R.  R.  Co. 
v.  Jersey  City  etc.  R.  R.  Co.,  20  N.  J.  Eq.  61;  Cincinnati  etc. 
Ry.  Co.  V.  Cumminsville,  14  Ohio  St.  523;  Hobart  v.  Milwaukee 
City  R.  R.  Co.,  27  Wis.  194;  9  Am.  Rep.  461;  Attorney  Gen- 
eral v.  Metropolitan  R.  R.  Co.,  125  Mass.  515;  28  Am.  Rep. 
264;  Brown  v.  Duplessis,  14  La.  Ann.  842;  Savannah  etc. 
R.  R.  Co.  v.  Mayor,  45  Ga.  602;  Peddicord  v.  Baltimore  etc. 
Ry.  Co.,  34  Md.  463;  23  Am.  &  Eng.  Ency.  of  Law,  954-957, 
and  authorities  there  cited. 

These  authorities,  and  others  that  might  be  cited,  so  firmly 
settle  the  rule  that  it  could  not  now  be  departed  from  with- 
out serious  disturbance  of  vested  property  rights.  Tlie  use  of 
the  street  by  the  appellant  is  subject  to  the  easement  in  the 
public,  and  the  burden  of  keeping  the  street  crossing  over  its 
tracks  in  such  a  condition  as  not  to  impede  or  obstruct  the 
public  easement  and  use  of  the  street  by  the  public  generally 
is  a  burden  already  resting  on  the  appellant.  That  burden 
is  in  no  way  to  be  added  to  or  increased  by  the  crossings 
appellee  proposes  to  construct.  So  long,  therefore,  as  it  is  the 
settled  law  of  this  state  that  a  street  railway  is  not  an  addi- 
tional burden  to  that  of  the  easement  which  the  general  pub- 
lic has  in  the  street,  and  that  the  street  railway  company's 
right  to  use  the  street  is  founded  on  that  easement,  that  long 
it  must  be  held  that  the  right  of  such  street  railway  to  cross 
over  the  tracks  of  a  steam  railway  laid  on  such  street  is  sub- 
ject to  no  conditions  other  than  those  to  '"•  which  the  gen- 
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eral  public  is  subject  in  traveling  over  such  streets.  When 
the  steam  railway  company  obtains  its  right  of  way  over 
and  along  a  public  street,  it  does  so  subject  to  the  right  of 
the  general  public  to  use  such  street  and  the  street  crossings 
over  its  tracks;  and  it  is  generally  incumbent  on  such  steam 
railway  company  to  make  such  crossings  as  passable  for  the 
general  public  as  they  were  before  the  construction  of  their 
tracks  thereon.  The  duty,  therefore,  is  incumbent  on  the 
steam  railway  company  only  to  make  the  crossing  as  pass- 
able as  it  was  before  the  construction  of  its  tracks  thereon  for 
the  public  generally,  or  as  nearly  so  as  practicable.  That 
does  not  impose  the  burden  of  providing  cross-rails  and  tracks 
for  the  street  railway  to  make  the  crossing.  But  the  street 
railway  is  proposing  to  furnish  all  that  itself,  and  to  be  to  all 
the  expense  of  making  the  crossing  and  connection. 

Appellant  contends  that  this  will  be  a  burden  and  a  hin- 
drance to  the  free  and  unobstructed  use  of  the  appellant's 
steam  railway,  which,  it  is  claimed,  is  a  taking  of  private 
property  without  just  compensation,  in  violation  of  the  con- 
stitution. True,  it  is  a  hindrance  and  an  obstruction  to  the 
use  of  appellant's  steam  railway.  But,  having  obtained  its 
right  of  way  subject  to  the  burden  of  the  easement  in  the  pub- 
lic generally,  and  the  street  railway  being  entitled  to  the  use 
of  that  easement,  all  the  rights  appellant  obtained  in  the  street 
for  its  steam  railway  were  subject  to  the  right  of  the  street 
railway  to  use  the  street.  In  short,  the  appellant's  rights 
obtained  in  the  use  of  the  streets  for  its  steam  railway  were 
subject  to  the  burden  of  the  appellee's  use  thereof  in  the  ordi- 
nary and  proper  manner  for  its  street  railway. 

The  complaint  shows  that  appellee  was  only  proposing  to 
use  the  streets  at  the  crossings  in  the  ordinary  '**  and  in  a 
proper  manner  for  the  construction  of  street  railway  cross- 
ings, and  that  it  had  been  hindered  and  obstructed  therein 
by  the  appellant  in  the  use  of  force.  It  would,  therefore,  not 
be  a  taking  of  private  property  without  just  compensation, 
because  it  does  not  propose  to  take  from  appellant  anything 
it  ever  owned.  It  never  owned  its  right  of  way  over  and 
across  the  streets  named  free  from  the  burden  of  the  public 
easement,  a  part  of  which  belongs  to  the  appellee,  the  street 
railway.  The  conclusion  we  reach  is  not  in  conflict  with  the 
case  of  Iridianapolis  etc.  Gravel  Road  Co.  v.  Belt  Ry.  Co.^  110 
Ind.  5,  cited  and  relied  on  by  the  appellant. 

Iq  that  case  the  gravel  road  company  was  a  private  corpo- 
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ration,  and  the  owner  of  the  gravel  road  before  the  construc- 
tion of  the  Belt  railway.  The  property  of  the  gravel  road 
company  was  not  acquired  subject  to  any  easement  in  the 
public,  or  any  one  else,  to  construct  a  railroad  across  its 
gravel  road.  It  was  there  held,  very  properly,  that,  while  the 
statute  confers  upon  railroad  companies  the  power  to  cross 
highways,  and  to  do  so  without  the  payment  of  compensa- 
tion so  far  as  the  public  is  concerned,  yet  that  a  gravel  road 
company  owning  its  road  owns  it  as  anybody  else  owns  his 
property,  and  that  private  property  cannot  be  taken  by  any 
one  without  just  compensation,  nor,  except  in  case  of  the 
state,  without  such  compensation  first  assessed  and  tendered: 
Const.,  art.  1,  sec.  21.  And  it  was  there  further  held  that 
the  building  of  a  railroad  across  such  gravel  road  would  be  a 
taking  of  private  property  within  the  meaning  of  the  section 
of  the  constitution  referred  to,  on  the  ground  that  it  was  an 
encumbrance  on  the  property.  Manifestly  that  case  has  no 
application  here,  because  the  gravel  road  company  acquired 
its  property  in  the  gravel  road,  not  subject  to,  but  free  from 
any  easement  or  encumbrance  of  any  kind  whatever.  Not 
••'^  so  with  the  appellant,  the  steam  railway  company,  in  the 
case  now  before  us.  As  we  have  already  seen,  it  acquired  its 
rights  subject  to  the  easement  and  encumbrance  against 
which  it  admits,  by  its  assignment  of  error,  it  has  made  forci- 
ble resistance. 

The  same  principle  applies  to  the  crossing  over  appellant's 
tracks,  where  they  cross  Indiana  boulevard,  a  public  high- 
way of  the  county.  The  statute  provides  that  the  county 
board  may  grant  the  right  or  privilege  to  a  street  railway 
company  to  use  any  public  highway  of  the  county  for  its 
street  railway:  2  Rev.  Stats.  1894,  sees.  5465-5468;  Rev. 
Stats.  1881,  sees.  4155-4158. 

The  right  to  pass  over  the  highway  by  the  steam  railway 
is  subject  to  the  easement  of  the  public,  a  part  of  which  is 
owned  and  enjoyed  by  the  street  railway. 

We  are  therefore  of  opinion  that  the  complaint  stated  facta 
sufficient  to  constitute  a  cause  of  action,  and  that  the  circuit 
court  did  not  err  in  granting  the  temporary  injunction. 
Therefore,  the  interlocutory  order  granting  the  same  is 
affirmed.  

Thb  CASxa  or  Chicago  etc  Ry.  Co  .v.  West  Chicago  etc.  Rjf.  Co.,  156  III.  255. 
ftad  that  of  Pittsburgh  etc  Ry.  Co.  v.  West  Chicago  etc.  Ry.  Co.,  156  111.  385, 
presented  the  same  queatioaa  as  those  involred  in  the  principal  case.     la 
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each  case  the  complainant,  the  steam  railway  company,  sought  to  enjoio 
the  defendant,  a  street  railway  company,  from  laying  its  tracks  upon  a 
public  street  so  as  to  cross  the  line  of  the  complainant's  steam  railway.  la 
the  Illinois  cases  it  appeared  that  the  complainant  was  the  owner  ia  fee  of 
the  street  across  which  the  defendant  sought  to  lay  its  track,  but  the  court 
determined,  as  in  the  principal  case,  that  the  use  of  the  street  by  the  street 
railway  company  was  not  an  additional  servitude,  and  therefore  that  the 
complainant  had  no  claim  to  equitable  or  other  relief.  The  court,  in  the 
first  of  the  Illinois  cases  cited,  said: 

"But  while  the  case  of  Indianapolis  etc.  Ry.  v.  Hartley,  67  111.  439,  16 
Am.  Rep.  624,  differs  from  the  case  at  bar  in  the  fact  that  there  was 
damage  to  the  abutting  property,  while  here  no  damage  to  abutting  prop- 
erty is  claimed,  yet  the  main  distinction  lies  in  the  character  of  the  rail- 
road constructed  in  or  across  the  street.  The  railroad  constructed  diago- 
nally across  Front  street  in  the  case  cited  was  a  railroad  for  the  passage 
of  steam-cars  carrying  freight  and  passengers,  while  here  the  tracks  pro- 
posed to  be  constructed  across  the  tracks  of  plaintiff  in  error  are  those 
of  an  ordinary  street  railroad.  Ashland  and  Western  avenues,  being  public 
streets  under  the  control  of  the  city,  are  subject  to  use  by  the  public.  The 
fact  that  the  tracks  of  plaintiff  in  error  are  laid  across  said  streets,  and  that 
its  freight  and  passenger  cars  are  permitted  by  the  city  to  pass  over  the 
same  upon  said  tracks,  gives  plaintiff  in  error  no  exclusive  use  of  the  cross- 
ing, but  only  a  use  to  be  enjoyed  in  common  with  the  public:  Pittsburg  etc. 
R.  R.  V.  Reich,  101  111.  157.  A  city  has  no  right  to  authorize  railroad 
tracks  to  be  laid  upon  streets  so  as  to  exclude  the  other  public  uses  of  a 
street:  Liijare  v.  City  of  Chicago,  139  111.  46;  32  Am.  St.  Rep.  179.  It 
will  not  be  denied  that  pedestrians,  and  carriages  and  wagons  and  omni- 
buses and  other  vehicles,  have  a  right  to  pass  along  these  streets  over  and 
across  the  tracks  of  plaintiff  in  error.  A  street-car  running  upon  rails  laid 
upon  the  surface  of  the  street,  and  used  in  the  ordinary  way,  under  the 
regulations  of  the  city  authorities,  is  merely  another  sort  of  carriage.  The 
use  of  a  street  for  a  horse  railway  is  such  a  use  as  falls  within  the  purposes 
for  which  streets  are  dedicated  or  acquired  by  condemnation.  The  propri- 
etor, when  he  dedicates  the  street  or  is  paid  for  property  to  be  so  used,  will 
be  presumed  to  have  contemplated  such  improved  and  convenient  modes  of 
use  as  are  reasonably  consistent  with  the  use  of  the  street  for  ordinary 
vehicles,  and  in  the  usual  modes:  2  Dillon  on  Municipal  Corporations,  4tl> 
ed.,  sec.  722. 

"The  weight  of  authority  is  in  favor  of  the  position  that  'a  street  rail- 
way is  not  an  additional  servitude  even  where  the  fee  of  the  street  is  in  the 
abutting  owner':  2  Dillon  on  Municipal  Corporations,  4th  ed.,  sec.  723  (574), 
and  cases  cited  in  note  3.  It  is  otherwise  in  the  case  of  the  construction  of  a 
steam  railroad  in  a  public  street;  a  steam  railway  is  regarded  as  an  additional 
servitude:  2  Dillon  on  Municipal  Corporations,  4th  ed.,  sec.  725  (576).  In  his 
work  on  Municipal  Corporations,  Judge  Dillon  thus  clearly  states  the  distinc- 
tion here  indicated:  'The  weight  of  judicial  authority  undoubtedly  is,  that 
where  the  public  have  only  an  easement  in  streets,  and  the  fee  is  retained  by 
the  adjacent  owner,  the  legislature  cannot,  under  the  constitutional  guarantee 
of  private  property,  authorize  an  ordinary  steam  railroad  to  be  constructed 
thereon,  against  the  will  of  the  adjoining  owner,  without  compensation  to 
him.  In  other  words,  such  a  railway  as  usually  constructed  and  operated 
is  an  additional  servitude.  As  to  street  railroads,  constructed  in  the  usual 
manner  and  operated  under  municipal  regulation  so  as  not  to  exclude  the 
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free  passage  of  ordinary  vehicles,  the  almost  general,  and  in  the  author's 
judgment  the  sound,  judicial  view  is,  that  they  do  not  create  a  new  burden 
upon  the  land,  and  hence  the  legislature,  no  matter  whether  the  fee  is  in 
the  abutter  or  in  the  public,  is  not  bound  to,  although  it  may,  provide  for 
compensation  to  the  adjoiiiiug  proprietor':  2  Dillon  on  Municipal  Corpora- 
tions, 4th  ed.,  sec.  725  (57G).  The  courts  of  most  of  the  states,  except  those 
of  New  York,  hold  that  a  street  surface  passenger  railway,  constructed  at 
street  grade  in  the  usual  manner,  is  not  a  new  servitude  npon  the  land  for 
which  the  owners  of  the  fee  are  entitled  to  compensation:  Booth's  Street 
Railway  Law,  sec.  82.  Tiie  use  of  the  street  by  such  a  street  railroad  com- 
pany being  within  the  purposes  for  which  streets  are  laid  out  and  main- 
tained, the  abutting  owiiet-  can  recover  no  compensation  for  the  damages 
resulting  from  such  use,  whether  the  fee  is  in  him  or  in  the  city,  provided 
the  right  of  ingress  and  egress  and  of  passage  and  repassage  is  left  reason- 
ably free  to  him:  Lewis  on  Eminent  Domain,  sec.  124;  Elliott  on  Roads  and 
Streets,  528,  629,  568.  Streets  are  laid  out  in  order  that  the  public  may 
enjoy  the  right  of  free  passage  in  vehicles  as  well  as  on  foot,  and  such  vehi- 
cles may  be  carriages  runniiit;  on  grooved  tracks,  or  operated  in  the  mode* 
or  by  the  forces  which  an  advanced  civilization  may  require  for  the  general 
convenience:  Pierce  on  Railroads,  sec.  2.34;  Cooley  on  Constitutional  Lim- 
itations, 6th  ed.,  683.  The  laying  of  a  street  railway  in  the  streets  of  a 
city,  and  the  running  of  cars  thereon  for  the  transportation  of  passengers, 
must  be  regarded  as  among  the  uses  contemplated  when  the  street  was  laid 
out;  hence  the  owner  of  abutting  land,  even  though  he  owns  the  fee  of  the 
street,  can  only  recover  damages  for  such  special  and  material  injury  as 
may  be  shown  to  have  resulted  to  his  property  from  the  construction  and 
operation  of  such  railway:  23  Am.  &  Eag.  Ency.  of  Law,  954."  ^ 

Streets— Whether  Street  Railways  in  are  Additional  Servitude. — 
The  authorized  use  of  a  public  street  for  street  railway  purposes  is  not  the 
imposition  of  an  additional  servitude,  and  does  not  entitle  the  abutting 
owners  along  the  street  to  compensation  for  such  use:  Rafferly  v.  Central 
Traction  Co.,  147  Pa.  St.  579;  30  Am.  St.  Rep.  763,  and  note;  Montgomery 
▼.  8anta  Ana  etc  Ey.  Co.,  104  Cal,  186;  43  Am.  St.  Rep.  89,  and  note. 
See,  also,  the  notes  to  Jmiea  v.  Erie  etc.  R.  R.  Co.,  31  Am.  St.  Rep.  733; 
Western  Paving  etc.  Co.  v.  Citizens'  etc.  R.  R.  Co.,  25  Am.  St.  Rep.  478;  and 
Vanderlip  v.  Grand  Rapids,  16  Am.  St.  Rep.  613. 

Railroads — Intersection  in  Streets. — No  railroad  company  is  per- 
mitted to  claim  that  tracks,  no  matter  bow  numerous,  when  constructed 
lengthwise  on  a  public  street,  constitute  a  part  of  its  yard,  so  that  they 
may  not  be  crossed  by  a  new  railroad  when  there  is  reasonable  necessity 
therefor:  Seattle  etc.  Ry.  Co.  ▼.  State^  7  Wash.  160;  38  Am.  St  Rep.  866, 
and  note,  with  the  cases  collected. 
▲k.  8t.  Ret.,  Vou  XLVU  — U 


274  Jones  v.  Casleb^  [Indiana, 


Jones  v.  Casler. 

[139  Indiana,  382.] 

Probatb  of  Lost  or  Destroyed  Will. — A  petition  for  the  probate  of  a 
will  which  alleges  that  the  husband  of  the  decedent  after  her  death 
knowingly  and  fraudulently  burned  and  destroyed  her  will  sufficiently 
avers  that  it  was  in  existence  at  the  time  of  her  decease. 

Probate  of  Lost  Will  —  General  Allegations  of  the  Contents  of  • 
lost  will,  though  insufficient  under  ordinary  circumstances  to  author- 
ize its  establishment,  are,  so  far  as  such  allegations  disclose  its  contents, 
sufficient  if  it  is  further  alleged  that  such  will  has  been  fraudulently 
destroyed  by  the  husband  of  the  decedent  after  her  death,  and  that  no 
copy  has  been  preserved.  In  such  a  case  to  require  a  copy  of  the  will  or 
the  language  of  the  boquests  in  detail  would  offer  a  premium  upon  the 
rascality  of  one  whose  interest  might  suggest  the  destruction  of  the  will. 

Pbobate  of  Part  of  a  Lost  or  Destroted  Will  is  authorized  when  the 
evidence  clearly  establishes  such  part,  though  it  does  not  disclose  all 
the  other  parts,  if  the  will  has  been  fraudulently  destroyed  after  the 
death  of  the  decedent  by  her  husband  or  other  person  against  whose 
interest  the  probate  of  the  will  is  sought. 

Equity  Jcrlsdiction. — The  Probate  of  a  Lost  or  Destroyed  Will  is 
within  the  jurisdiction  of  courts  of  equity,  and  if  the  allegation  in  a 
petition  for  such  probate  is  sufficient  to  invoke  such  jurisdiction,  it 
must  be  sustained,  though  it  omits  some  allegation  specified  in  the 
Kevised  Statutes. 

Probate  of  Lost  Will,  Petition  when  Insufficient  as  against  Admin- 
istrator.— If  a  petition  for  the  probate  of  a  lost  or  destroyed  will 
shows  that  the  administrator  of  the  husband  of  the  decedent  was  made 
a  party,  but  that  there  was  no  allegation  that  he  was  such  administrator 
or  in  any  manner  connecting  him  with  the  cause  of  action,  though  his 
name  appears  in  the  list  of  defendants,  it  is  entirely  insufficient  as  to 
such  administrator. 

PBACrricE — Special  Verdicts. — Omissions  of  essential  facts  do  not  vitiate 
a  special  verdict,  and  a  motion  for  a  venire  de  novo  will  not  lie  therefor. 

Practice. — The  Office  of  a  Motion  for  a  Venire  de  Novo  is  to  secure 
a  new  trial  for  the  insufficiency  of  a  verdict,  general  or  special,  to  sup- 
port a  judgment  in  favor  of  either  party.  The  instances  are  few  where 
the  motion  may  properly  be  addressed  to  a  special  verdict,  since  by  the 
practice  in  this  state  conclusions,  opinions,  evidentiary  facts,  and  the 
like,  are  disregarded,  and  the  facts  properly  found  are  alone  considered, 
and  if  an  essential  fact  is  not  found  it  is  treated  as  not  proved. 

Probate  of  Lost  Will — Practice. — It  is  not  necessary  that  a  special  ver- 
dict in  favor  of  the  production  of  a  lost  or  destroyed  will  should  state 
that  the  facts  found  were  proved  by  the  testimony  of  two  witnesses, 
nor  that  it  should  disclose  the  exact  words  of  the  will  if  it  states  their 
substance. 

Pbobate  of  Lost  ob  Destroyed  Will. — Two  Witnesses  need  not  concur 
in  their  evidence  as  to  the  entire  contents  of  an  alleged  lost  or  destroyed 
will  80  that  the  instrument  can  be  reproduced  in  writing  and  written  out 
at  full  length  upon  the  records  of  probate.  It  is  sufficient  that  they 
agree  as  to  the  substance  of  provisions  conferring  some  property  right 
apon  devisees  or  legatee*. 
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Probate  of  Destroyed  Will. — Search  for  a  Will  after  the  death  of  the 
decedent  need  not  be  shown  when  it  is  claimed  such  will  was  fraudO' 
lently  destroyed  after  sach  death,  and  there  is  evidence  to  support  such 
claim. 

Probate  of  Destroyed  Will. — A  Charge  to  a  Jury  that  if  they  find  any 
fact  established  by  the  preponderance  of  evidence  they  should  state 
such  fact  in  a  special  verdict,  and  that  the  provisions  of  the  will  should 
be  clearly  proved  by  two  witnesses,  or  by  a  copy  of  the  will  and  one 
witness,  in  a  proceeding  to  establish  a  will  alleged  to  have  been  fraudu- 
lently destroyed,  is  not  subject  to  the  criticism  that  the  jury  were 
cliarged  to  find  the  provisions  of  the  will  upon  a  mere  preponderence 
of  the  evidence  regardless  of  the  number  of  the  witnesses. 

Jury  Trial — Charge  as  to  Credibility  of  Witnesses. — An  instruction 
that  when  witnesses  are  otherwise  equally  credible  and  their  testimony 
otherwise  entitled  to  equal  weight,  greater  weight  and  credit  should  be 
given  to  those  whose  means  of  information  were  superior  and  also  to 
those  who  swear  aflSrmatively  to  a  fact  rather  than  to  those  who  swear 
negatively  or  to  a  want  of  knowledge  or  recollection,  is  improper.  The 
weight  to  be  given  to  any  witness  is  always  a  question  for  the  jury. 

L.  Mock  and  A.  Simmons,  for  the  appellants. 

E.  R.  Wilson,  J.  J.  Todd,  F.  M.  McFadden,  and  W.  H. 
Eichhorn,  for  the  appellee. 

'®*  Hackney,  C.  J.  This  was  a  suit  by  the  appellee  to 
establish  and  probate  the  last  will  of  Clarissa  E.  Jones. 

By  the  first  paragraph  of  the  complaint  it  was  alleged  that 
said  Clarissa  died  testate,  leaving  certain  real  estate;  that 
she  left  her  husband,  Jacob  Jones,  and  one  child,  Anna,  sur- 
viving her;  "  that  after  the  death  of  the  said  Clarissa  Jones, 
her  husband,  Jacob  Jones,  with  the  fraudulent  intent  of  cheat- 
ing and  defrauding  this  plaintiflP,  knowingly  and  fraudulently, 
and  without  the  plaintiff's  consent,  burned  and  destroyed" 
the  last  will  of  said  Clarissa,  which  had,  in  the  lifetime  of 
said  Clarissa,  been  made,  signed,  and  published  in  the  pres- 
ence of  three  named  persons  who  signed  said  will  as  attesting 
witnesses. 

It  is  alleged,  generally,  that  the  testator,  by  said  will,  de- 
vised said  lands  to  said  Jacob  Jones  for  and  during  his  nat- 
ural life,  and  that  "said  will  further  provided  that  after  the 
death  of  said  Jacob  Jones  said  Clarissa  gave  and  devised 
said  real  estate  to  the  plaintiff,  Herbert  B.  Casler,  in  fee,  pro- 
vided that  she,  the  said  Clarissa,  should  not  have  a  child  liv- 
ing at  the  time  of  the  death  of  said  Jacob  Jones." 

And  said  will  further  provided  that  if  she,  the  said  Clar- 
issa, should  have  a  child,  and  the  child  lived  and  was  living 
at  the  time  of  the  death  of  said  Jacob  Jones,  the  real  estate 
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was  to  be  divided  equally  between  said  child  and  Herbert  B. 
Casler. 

It  is  also  alleged  that,  by  reason  of  the  destruction  of  the 
will,  the  substance  thereof  only  can  be  given,  which,  he 
alleges,  is  stated  as  above. 

Appellants  object  to  the  sufficiency  of  this  paragraph  as 
not  alleging  that  the  will  was  in  existence  at  the  time  of 
the  death  of  said  Clarissa,  and  that  all  of  the  provisions  of 
the  will  are  not  pleaded  with  clearness  and  certainty,  '®* 
but  that  the  allegations  as  to  its  provisions  are  conclusions^ 
and  not  statements  of  fact. 

The  allegations  of  the  execution  of  the  will,  the  intestacy 
of  the  testatrix,  and  the  destruction  of  the  will  after  her  death, 
suflBciently  showed  the  existence  of  the  will  at  the  death  of 
the  testatrix.  The  allegations  of  the  contents  of  the  will  are 
general,  and,  under  ordinary  circunistances,  would  be  insuf- 
ficient; but  the  facts  alleged,  if  proven  as  alleged,  would  cer- 
tainly authorize  the  establishment  of  the  will  so  far  as  its 
bequests  are  concerned.  To  require  that  a  copy  of  the  will 
or  the  language  of  the  bequests,  in  detail,  should  be  pleaded, 
where  no  copy  has  been  preserved  and  where  the  memory  of 
witnesses  does  not  hold  the  exact  words,  would  not  only  deny 
the  substance  for  mere  form,  but  would  offer  a  premium  upon 
the  rascality  of  one  whose  interests  might  suggest  the  destruc- 
tion of  the  will. 

As  said  in  Anderson  v.  Irwin,  101  111.  411:  "The  instru- 
ment in  controversy  having  been  destroyed  without  the  fault 
of  the  defendant  in  error,  ....  and  there  not  appearing  to 
be  any  copy  of  it  in  existence,  it  would  be  equivalent  to  deny- 
ing the  complainant  relief  altogether  to  require  her  to  prove 
the  very  terms  in  which  it  was  conceived.  All  that  could 
reasonably  be  required  of  her  under  such  circumstances 
would  be  to  show  in  general  terms  the  disposition  which  the 
testator  made  of  his  property  by  the  instrument  that  pur- 
ported to  be  his  will,  and  was  duly  attested  by  the  requisite 
number  of  witnesses." 

In  Allison  v.  Allison,  7  Dana,  91,  it  was  said,  in  speaking 
of  the  character  and  extent  of  proof  required  in  such  a  case: 
"Nor  is  there  any  just  ground  to  object  to  the  proof  because 
the  witnesses  have  not  given  the  language  of  the  will,  or  the 
substance  thereof.  They  *®*  have  given  the  substance  of 
the  different  devises,  as  to  the  property  or  interest  devised, 
and  to  whom  devised.     And  we  would  not  stop,  in  the  case  of 
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&  destroyed  will,  to  scan  with  rigid  scrutiny  the  form  of  the 
proof,  provided  we  are  satisfied  of  the  substance  of  its  pro- 
visions." 

In  Early  v.  Early,  5  Redf.  376,  is  the  following  language 
applicable  to  this  question  and  to  section  2609  of  the  Revised 
Statutes  of  1881,  cited  by  appellants'  counsel:  "Section  1865 
of  the  code  requires  that  the  provisions  of  a  lost  will  must  be 
clearly  and  distinctly  proved  by  at*  least  two  credible  wit- 
nesses, before  it  can  be  admitted  to  probate;  but  this  section 
must  receive  a  liberal  construction:  Hook  v.  Pratt,  8  Hun, 
102  (109);  and  its  spirit  is  complied  with  by  holding  that  it 
applies  only  to  those  provisions  which  affect  the  disposition 
of  the  testator's  property,  and  which  are  of  the  substance  of 
the  will." 

In  our  opinion,  the  first  paragraph  of  complaint  was  not 
subject  to  demurrer  for  want  of  sufficient  facts  in  the  respects 
urged  by  the  appellants. 

The  second  paragraph  of  complaint  differs  from  the  first 
in  containing  what  is  alleged  to  be  the  substance  of  the 
entire  will  which  is  embodied  in  the  pleading  in  the  form  in 
which  it  was  drafted. 

The  objections  urged  to  the  first  paragraph  are  urged  also 
to  the  second,  and,  for  the  reasons  above  stated,  must  fail.  In 
addition  to  the  objections  there  urged,  it  is  further  claimed 
that  the  second  paragraph  was  insufficient  in  failing  to  allege 
the  county  and  state  wherein  Clarissa  E.  Jones  died.  To 
this  proposition  is  cited  section  2580  of  the  Revised  Statutes 
of  1881.  Under  that  provision  of  the  statute,  if  the  testatrix 
owned,  at  her  death,  the  lands  devised,  and  which  were 
alleged  to  be  situated  in  Wells  county,  Indiana,  the  place  of 
her  residence  or  of  her  death  was  immaterial,  since  the 
location  of  assets  determines  '*''  the  county  in  which  proof 
of  wills  may  be  taken.  However,  this  proceeding  compre- 
hends  more  than  the  probating  of  the  will;  its  primary  object 
is  to  establish  the  will.  The  gravamen  of  the  complaint, 
upon  this  branch,  is  the  fraud  of  Jacob  Jones  in  destroying 
the  will.  This  question  is  one  peculiarly  within  the  equitable 
jurisdiction  of  the  courts,  and  does  not  arise  upon,  but  is 
simply  recognized  by,  the  statute,  and  some  rules  of  proce- 
dure are  laid  down:  Hall  v.  Allen,  31  Wis.  691.  Under  our 
code,  which  strikes  down  the  distinctions,  in  practice,  between 
actions  at  law  and  suits  in  equity,  remedies  invoking  both 
jurisdictions  may  be  combined  in  one  proceeding,  and  the 
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complaint  is  not  demurrable  if  it  pleads  a  right  within  either 
jurisdiction.  It  will  be  seen,  therefore,  that  the  complaint  is 
not  subject  to  demurrer  if  appellant's  position  were  correct 
upon  the  proposition  that  probate  of  a  will  is  not  allowed 
without  the  allegations  mentioned,  since  it  is  not  objection- 
able as  invoking  the  equitable  jurisdiction  of  the  court. 

On  behalf  of  the  appellant  Benjamin  F.  Starr,  admin- 
istrator of  the  estate  of  said  Jacob  Jones,  deceased,  it  is 
assigned  as  error,  and  argued  that  the  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  The  record 
discloses  that  upon  application  of  the  appellee  the  said  Starr, 
as  such  administrator,  was  made  a  party  to  the  action,  and 
was  brought  into  court  to  answer  the  complaint;  however, 
there  was  no  allegation  in  the  complaint  that  he  was  such 
administrator,  or  in  any  manner  connecting  him  with  the 
cause  of  action,  though  his  name  appears  in  the  list  of  de- 
fendants given  in  the  title  of  the  action  at  the  heading  of  the 
first  paragraph  of  complaint. 

The  appellee  now  insists  that  Starr,  as  administrator,  was 
not  a  proper  or  necessary  party  to  the  action,  and  *®®  that 
no  judgment  or  decree  was  rendered  against  him  from  which 
this  appeal  may  be  prosecuted.  The  decree  simply  found 
the  execution  and  destruction  of  the  will,  its  provisions,  and 
the  death  of  the  testatrix,  of  her  daughter  Anna,  and  of  said 
Jacob  Jones,  and  decreed  that  said  will  be  established  and 
admitted  as  probated.  The  general  character  of  the  decree 
is  probably  broad  enough  to  preclude  all  persons  who  were 
parties  to  the  record,  and  that  Starr  was  not  a  party  to  the 
record  is  not  asserted.  There  was,  therefore,  a  final  judg- 
ment from  which  his  appeal  lies.  Was  the  complaint  suffi- 
cient, as  to  Starr,  after  verdict?  Verdicts  do  not  cure  defects 
which  consist  in  the  entire  omission  of  facts  essential  to  a 
cause  of  action.  We  cannot  escape  the  conclusion  that  each 
paragraph  of  the  complaint  was  insufficient  as  to  the  appel- 
lant Starr,  administrator. 

Upon  the  return  of  a  special  verdict  by  the  jury,  the  appel- 
lants filed  their  motion  for  a  venire  de  novo,  wiiich  motion 
was  overruled,  and  that  ruling  is  here  urged  as  error.  One 
of  the  propositions  urged  is,  that  the  verdict  had  no  finding 
as  to  whether  the  provisions  of  the  will  had  been  proven  by 
two  witnesses.  Omitted  essential  facts  do  not  vitiate  a  special 
verdict,  and  motion  for  a  venire  de  novo  will  not  lie  therefor: 
Pittsburgh  etc.  Ry.  Co.  v.  AdamSf  105  Ind.  151;  Board  etc.y. 
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Pearson,  120  Ind.  426;  16  Am.  St.  Rep.  325;  Branson  v.  Slu- 
dabaker,  133  Ind.  147;  Equitable  etc.  Ins.  Co.  v.  Stout,  135 
Ind.  444. 

It  is  further  urged  upon  that  ruling  that  the  special  ver- 
dict contained  conclusions.  That  sonje  of  the  findings  may 
be  mere  conclusions,  opinions,  or  evidentiary  facts  or  circum- 
stances does  not  admit  the  motion  for  a  venire  de  novo,  but 
such  improper  findings  are  disregarded:  See  cases  last  above 
cited,  together  with  the  following  cases  cited  by  the  appel- 
lants: Conner  v.  Citizens'  St.  Ry.  Co.,  '»»  105  Ind.  62;  55 
Am.  Rep.  177;  Lake  Shore  etc.  Ry.  Co.  v.  Stupak,  123  Ind.  210. 

The  office  of  the  motion  is  to  secure  another  trial  because 
of  the  insufficiency  of  the  verdict,  general  or  special,  to  sup- 
port a  judgment  in  favor  of  either  party.  We  apprehend 
that  the  instances  are  few  where  the  motion  may  be  properly 
addressed  to  a  special  verdict,  since,  by  the  practice  in  this 
state,  conclusions,  opinions,  evidentiary  facts,  and  the  likei 
are  disregarded,  and  the  facts  properly  found  are  alone  re- 
garded, and,  if  an  essential  fact  is  not  found,  it  is  treated  as 
not  proven.  It  is  probably  true  that  the  motion  will  Jie 
where  the  findings  are  so  uncertain,  or  ambiguous,  or  contra- 
dictory, that  it  cannot  be  determined  what  was  intended  to 
be  found  upon  a  material  fact  or  issue,  but  such  an  instance 
is  not  presented  by  the  record  in  this  case. 

The  appellants  moved  also  for  judgment  in  their  favor 
upon  the  special  verdict,  which  motion  the  court  overruled, 
and  of  that  ruling  complaint  is  here  made.  Two  proposi- 
tions are  urged  against  that  ruling:  That  the  verdict  failed 
to  find  that  the  provisions  of  the  alleged  destroyed  will 
had  been  proven  by  the  testimony  of  two  witnesses,  and  that 
the  findings  returned  are  mere  conclusions  of  the  contents  of 
the  will,  and  not  the  will  in  form,  with  signatures  of  the  tes- 
tatrix and  attesting  witnesses.  Upon  these  propositions 
appellants  cite  section  2609  of  the  Revised  Statutes  of  1881, 
which  is  as  follows:  "  No  will  of  any  testator  shall  be  allowed 
to  be  proven  or  established  as  lost  or  destroyed,  unless  the 
same  shall  be  proven  to  have  been  in  existence  at  the  time  of 
the  death  of  the  testator,  or  be  shown  to  have  been  destroyed 
in  the  lifetime  of  the  testator  without  his  consent,  or  other- 
wise fraudulently  disposed  of;  nor  unless  the  provisions  shall 
be  clearly  proven  by  two  witnesses,  or  by  a  correct  copy  and 
the  testimony  of  one  witness." 

S90  j^fom  what  we  have  said  as  to  the  character  of  a  pro- 
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ceedmg  to  establish  a  will  lost  or  destroyed,  it  is  probable 
that  a  trial  by  jury  and  special  verdict  were  never  contem- 
plated: See,  also,  Wright  v.  Fultz,  138  Ind.  594.  However  it 
may  be  as  to  the  right  of  trial  by  jury  in  a  case  like  the 
present,  we  are  unable  to  observe  the  necessity  for  a  special 
finding  that  proof  has  or  has  not  been  made  by  the  number 
of  witnesses  required  by  the  statute.  It  is  the  law  that  a 
material  fact  in  any  cause  shall  be  established  by  a  prepon- 
derance of  the  evidence,  and  yet  it  could  hardly  be  said 
that  the  jury  should  return  specially  their  finding  that  such 
fact  is  supported  by  such  weight  of  evidence.  That  ques- 
tion, upon  the  instruction  of  the  court,  is  submitted  to  the 
consciences  of  the  jurors,  and  when  the  facts  are  returned 
they  are  presumed  to  have  been  found  from  the  requisite  evi- 
dence. So  in  the  case  before  us,  and  if  that  presumption  is 
discovered  to  have  been  erroneously  indulged  the  discovery 
must  be  made  upon  the  motion  for  a  new  trial. 

The  second  proposition  upon  the  motion  for  judgment  in 
favor  of  the  appellants  rests  upon  findings  of  the  substance 
of  .provisions  of  the  will  rather  than  the  exact  words  and 
form  of  the  will.  We  have  said,  upon  the  demurrer  to  the 
complaint,  that  the  substance  is  sufficient  where  the  exact 
"words  cannot  be  established,  and  more  certainty  in  findings 
cannot  be  required  than  is  required  in  pleading  or  in  evi- 
dence. 

As  Thornton  says,  in  his  treatise  on  the  law  of  Lost  Wills, 
page  147:  "  Swinburn  lays  it  down  that  the  two  witnesses 
need  only  testify  'to  the  tenor  of  the  will':  2  Swinburn  on 
Lost  Wills,  p.  14,  pi.  4.  By  the  'tenor'  of  a  will  is  meant 
*its  purport  and  eff'ect,  as  opposed  to  the  exact  words  of  it': 
Rapalje  &  Lawrence's  Law  Dictionary,  'Tenor.'  So,  in  the 
present  day,  it  is  enough  to  prove  the  substance  of  the  '•* 
will,  without  proving  the  precise  statement  of  the  language 
terms  used  in  it:  Allison  v.  Allison,  7  Dana,  91;  Davis  v. 
Davis,  2  Add.  Ecc.  223;  McNally  v.  Brown,  5  Redf.  372; 
Morris  v.  Swaney,  7  Heisk.  591;  Wyckoff  v.  Wyckoff,  16  N.  J. 
Eq.  401.  But  the  substance,  when  proved,  must  show  sub- 
stantially the  testamentary  intentions  of  the  testator ':  Wood- 
ard  V.  Goulstone,  11  App,  Gas.  469." 

In  the  absence  of  authority  we  should  not  doubt  the  rules 
thus  stated.  They  are  essential  to  the  discovery  and  effec- 
tuation of  devises  which  fraud  and  deceit  would  conceal  or 
destroy.     If  it  were  otherwise,  one  whose  condition  would  be 
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improved  by  the  destruction  of  a  will  could  throw  it  in  the 
fire  and  defy  exact  proof,  which  could  rarely,  if  ever,  be  made. 
We  would  not  be  understood  as  departing  in  the  slightest 
from  the  requirement  that  the  provisions  of  the  will  shall  be 
clearly  proven,  but  we  do  not  incline  to  the  rule  contended 
for  by  counsel  for  appellant,  that  such  strictness  shall  be 
required  as  would  practically  defeat  the  ends  of  justice  and 
promote  the  evil  intended  to  be  remedied. 

Numerous  questions  are  presented  in  argument  upon  the 
overruling  of  appellants'  motion  for  a  new  trial,  and,  before 
taking  them  up,  we  will  dispose  of  an  objection  by  the  appel- 
lee to  a  consideration  of  that  ruling  upon  the  ground  that  the 
evidence  is  not  properly  in  the  record.  On  the  eighth  day  of 
June,  1892,  the  motion  for  a  new  trial  was  filed  and  taken 
under  advisement  by  the  court,  and,  at  the  same  time,  the 
court  allowed  of  record  one  hundred  and  sixty  days  in  which 
to  prepare  and  file  bills  of  exceptions.  On  the  twenty-seventh 
day  of  February,  1893,  the  court  overruled  the  motion  for  a 
new  trial,  and,  among  other  proceedings  of  that  day,  the  ap- 
pellants filed  their  billof  exceptions  embodying  the  evidence. 
It  is  now  insisted  that  the  time  for  filing  the  bill,  as  allowed 
by  '**  the  court,  having  expired,  the  bill  was  not  properly 
filed. 

We  have  the  following  provision  in  section  638  of  the  Re- 
vised Statutes,  1894  (Rev.  Stats.  1881,  sec.  626):  "The 
party  objecting  to  the  decision  must  except  at  the  time  the 
decision  is  made;  but  time  may  be  given  to  reduce  the  exce|> 
tion  to  writing,  but  not  beyond  the  the  term,  unless  by  spe- 
cial leave  of  court Provided,  That  if  a  motion  for  a 

new  trial  shall  be  filed  in  a  cause  in  which  such  decision,  so 
excepted  to,  is  assigned  as  a  reason  for  a  new  trial,  such  mo- 
tion shall  carry  such  decision  and  exception  forward  to  the 
time  of  ruling  on  such  motion." 

The  allowance  of  time  by  the  court  did  not,  and  could 
not,  operate  to  deny  the  right  expressly  given  by  the  statute. 

In  discussing  the  sufficiency  of  the  evidence  to  sustain  the 
verdict,  it  is  insisted  that  under  section  2609  of  the  Revised 
Statutes  of  1881,  above  quoted,  some  two  witnesses  must  con- 
cur in  their  evidence  of  the  entire  contents  of  the  alleged 
destroyed  will,  so  that  the  instrument  can  be  reproduced  in 
writing  and  be  written  at  full  length  upon  the  records  of  pro- 
bate. 

While  conceding  that  courts  of  respectable  authority  have 
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BO  held,  we  have  already  indicated  our  conclusion  that  proof 
of  the  substance  of  the  provisions  of  the  will  is  all  that  can 
reasonably  be  required,  and,  as  to  the  word  "  provisions,"  em- 
ployed in  our  statute,  we  do  not  understand  that  it  was 
intended  to  comprehend  all  of  the  terms  of  the  will,  including 
the  appointment  of  executors,  the  revocation  of  former  wills 
and  the  like,  but  that  it  was  intended  to  include  only  those 
provisions  which  conferred  some  property  right  upon  devisees 
or  legatees:  See  Wallis  v.  Wnllis,  114  Mass.  510;  Sheridan 
V.  Hovghton,  6  Abb.  N.  C.  234;  Vining  v.  Hall,  40  Miss.  83. 
So  much  of  the  will  would  enable  the  court  to  judge  '*'  not 
only  of  the  testamentary  intentions  of  the  testator,  but  to  give 
the  will  its  proper  legal  construction.  No  more  could  be  rea- 
sonably required. 

There  are  cases  which  hold  that  if  the  devises  are  proven 
only  in  part,  those  which  are  proven  satisfactorily  may  be 
probated:  Dickey  v.  Malechi,  6  Mo.  177;  34  Am.  Dec.  130; 
Surge  v.  Hamilton,  72  Ga.  568;  Skeggs  v.  Horton,  82  Ala.  352; 
Dower  v.  Seeds,  28  W.  Va.  113;  57  Am.  Rep.  646.  It  is  not 
essential  to  our  conclusion  that  we  should  adopt  this  rule  in 
its  application  to  both  lost  and  fraudulently  destroyed  wills, 
but  it  cannot  be  objected  by  a  spoliator,  who  has  destroyed 
the  evidence  of  provisions  which  may  benefit  him,  that  the 
provisions  which  have  been  proven  according  to  law  shall  not 
be  effective,  and  this  should  be  especially  true  where  it  does 
not  appear  that  provisions  not  so  fully  established  would 
probably  modify  those  provisions  which  are  fully  established. 

That  there  was  a  will  executed  July  17,  1888,  there  can  be 
no  possible  doubt;  that  Jacob  Jones  caused  a  will  to  be 
burned,  after  his  wife  died,  the  jury  were  fully  authorized  to 
find  from  the  evidence;  that  it  was  the  will  so  executed  was 
supported  by  evidence,  both  positive  and  circumstantial;  that 
the  will  devised  a  life  estate  to  Jacob  Jones  is  proven  by  at 
least  three  witnesses,  whose  evidence  varies  only  in  the  ex- 
pression of  that  evidence;  that  the  fee  was  devised  to  the 
appellee  was  the  reasonable  inference  from,  and  construction 
of,  the  evidence  of  three  witnesses.  It  is  true  that  the  evi- 
dence of  the  three  witnesses  does  not  concur  as  to  the  condi- 
tions upon  which  the  appellee  was  to  take  the  fee  in  the  whole 
of  tHe  lands,  one  stating  that  the  will  gave  Jacob  Jones  the 
option  of  taking  the  land  and  giving  to  the  appellee  twelve 
hundred  dollars,  a  provision  not  remembered  by  any  other 
witness.     Two  of  the  witnesses  agree  that  the  will  gave  the 
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fee  to  the  appellee  upon  the  condition  that  the  testatrix  "* 
had  no  child  which  should  survive  Jacob  Jones.  Tliere  was 
some  difference  in  the  remembrance  of  the  witnesses  as  to  an 
additional  provision  of  one  hundred  dollars  for  the  appellee, 
and  as  to  whether,  in  addition  to  the  fee,  the  appellee  was  to 
have,  with  Jacob  Jones,  a  life  estate  in  the  land.  Two  of  the 
witnesses  agree  that  in  the  event  of  a  clnld  of  the  testatrix 
surviving  her  husband,  that  child  was  to  share  equally  the 
fee  with  the  appellee.  In  considering  the  evidence  as  we 
have  stated  it,  we  have  selected  such  parts  of  the  evidence  of 
the  various  witnesses  as  was  found  most  favorable  to  the  con- 
clusions we  have  stated.  This  we  understand  to  have  been 
the  privilege  of  the  jury,  and  we  are  not  at  liberty  to  set  up 
the  trivial  inconsistencies  in  the  evidence  of  any  one  witness 
as  neutralizing  that  which  supports  the  verdict.  We  may 
say,  therefore,  that  the  provisions  of  the  will,  as  alleged  in 
the  complaint,  and  as  returned  by  the  jury,  had  the  united 
support  of  two  witnesses,  whose  credibility  was  passed  upon 
by  the  jury  and  is  not  in  review  in  this  court. 

The  argument  is  made  that  the  evidence  does  not  prove  a 
search  and  failure  to  find  the  will,  and  that,  if  it  had,  the 
legal  presumption  must  arise  that  the  will  was  destroyed  by 
the  testatrix  animo  revocandi.  The  theory  of  the  case  was 
not  that  the  will  was  lost,  but  that  it  was  destroyed  after  the 
death  of  the  testatrix;  search,  therefore,  was  not  consistent 
with  that  theory,  and  the  burden  was  assumed  by  the  ap- 
pellee, and  discharged  by  the  evidence  that  the  will  was  de- 
stroyed, not  by  the  testatrix  with  the  intention  to  revoke  it, 
but  by  another. 

Complaint  is  made  that  the  court  charged  the  jury  that  if 
they  found  any  fact  established  by  a  preponderance  of  the 
evidence,  they  should  state  such  fact  in  the  special  verdict. 
It  was  also  charged  that  provisions  of  the  will  ^®*  should  be 
clearly  proven  by  two  witnesses  or  by  a  copy  of  the  will  and 
one  witness. 

It  is  not  a  just  criticism  of  the  first  of  said  two  charges 
that  the  jury  were  directed  to  find  tlie  provisions  of  the  will 
upon  a  mere  preponderance  of  the  evidence,  regardless  of  the 
number  of  witnesses  testifying  thereto.  The  jury  could  not 
have  failed  to  understand  that  while  two  witnesses  were  nec- 
essary, nevertheless  it  required  a  preponderance  of  the  evi- 
dence, and  that  such  facts  as  were  so  supported  should  be 
returned. 
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An  instruction  asked  by  the  appellant,  that  all  of  the  con- 
tents of  the  will  should  be  proven,  was  modified  to  direct 
that  the  substantial  contents  of  said  will  should  be  proven. 
This  modification,  in  view  of  what  we  have  already  said,  was 
not  erroneous: 

An  instruction  in  the  following  language  was  given:  "  I 
instruct  you  that  when  witnesses  are  otherwise  equally  cred- 
ible and  their  testimony  otherwise  entitled  to  equal  weight, 
greater  weight  and  credit  should  be  given  to  those  whose 
means  of  information  were  superior,  and  also  to  those  who 
Bwear  affirmatively  to  a  fact,  rather  than  to  those  who  swear 
negatively,  or  to  a  want  of  knowledge,  or  a  want  of  recollec- 
tion." 

This  instruction  was  copied  from  Sackett's  Instructions  to 
Juries,  page  33,  and  Blizzard  v.  Applegate,  61  Ind.  368,  is 
cited  by  the  author  in  its  support. 

The  instruction  reviewed  in  the  case  cited  did  not  so  clearly 
invade  the  province  of  the  jury  as  that  given  by  the  author, 
yet  it  was  held  to  have  been  improper.  The  weight  to  be 
given  to  the  testimony  of  any  witness  or  class  of  witnesses  is 
always  a  question  for  the  jury,  and  it  is  never  proper  to 
charge  the  jury,  as  a  matter  of  law,  that  any  witness  or  class 
of  witnesses  shall  be  received  with  greater  consideration  than 
any  other:  Woollen  v.  Whitacre,  91  Ind,  502;  Cline  v.  Lindsey, 
110  Ind.  337;  »**  Durham  v.  Smith,  120  Ind.  463;  Duvall  v. 
Kenton,  127  Ind.  178. 

For  the  error  in  the  charge  given,  the  judgment  of  the  cir^ 
cuit  court  is  reversed. 

Dailey,  J.,  did  not  participate  in  making  this  appeal. 

Wills — Lost  or  Destroyed — Probate  of  Part  of. — The  whole  of  a  lost 
will  need  uot  be  proved;  so  much  of  it  as  is  proved  will.be  admitted  to  pro* 
bate:  Dickey  v.  Malecld,  6  Mo.  177;  34  Am.  Dec.  130. 

Wills— Probate  of  Lost  or  Destroyed— Necessity  for  Concurrencb 
OF  Two  Witnesses. — One  witness  is  sufficient  to  prove  the  contents  of  a 
lost  will:  Dickey  v.  Malechi,  6  Mo.  177;  34  Am.  Dec.  130,  and  note;  Mat- 
ter of  Page,  118  111.  576;  69  Am.  Rep.  395,  and  note.  The  execution  of  a 
lost  will  must  be  proved  by  three  subscribing  witnesses  if  in  life  and  within 
the  jurisdiction  of  the  court,  as  in  the  case  of  the  probate  of  a  will  in  solemn 
form:  Kitchens  v.  Kitchens,  39  Ga.  168;  99  Am.  Dec,  453,  and  note.  See, 
also,  the  extended  note  to  Tynan  v.  Pascal,  84  Am.  Dec.  630,  where  this 
and  various  other  questions  relating  to  the  probate  of  lost  wills  is  discussed. 

Equity — JoRisDierioN  of  to  Probate  Lost  or  Destroyed  Wills. — A 
court  of  chancery  has  jurisdiction  to  set  up  a  will  which  has  been  lost  or 
destroyed:  Buchanan  v.  Matlock,  8  Humph.  390;  47  Am.   Dec.   622,  and 
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note;  Doicer  v.  Steih,  28  W.  Va.  113;  57  Am.  Rep.  646;  Towmend  v.  Town- 
Bend,  4  Cold.  70;  94  Am.  Dec.  184,  and  note. 

Witness. — The  Chkdibilitt  o»  is  a  Qukstion  fob  thb  Jury:  Prince  v. 
Slate,  100  Ala.  144;  40  Am.  St  Rep.  2S,  and  note  with  the  cases  collected. 
See,  also,  Barney  v.  Torrey,  100  Ala.  157;  46  Am.  St.  Rep.  33,  and  note. 

Trial. — Special  Verdicts:  See  the  notes  to  Wightman  v.  Chicago  etc  Ry. 
Co.,  9  Am.  St.  Rep.  783,  and  Oulfetc.  Ry.  Co.  v.  James,  15  Am.  St.  Rep.  752, 
where  it  is  held  that  special  verdicts  must  cover  all  the  issues  and  must  not 
be  inconsistent. 


Cincinnati,    Wabash,    and   Michigan    Eailway 
Company  v.  Anderson. 

[139  Indiana,  490.] 

Eminent  Domain — Taking  Pkopertt  already  Devoted  to  a  Pdblio 
Use. — A  street  may  be  extended  transversely  across  the  right  of  way 
of  a  railway  when  in  doing  so  the  uses  for  which  the  right  of  way  is 
employed  are  not  materially  injured,  and  where  such  uses  and  those 
of  a  street  may  coexist  without  impairment  of  tiie  first  use;  but  where 
such  uses  cannot  so  exist,  or  where  tlie  first  use  is  destroyed  or  mate- 
rially impaired,  the  second  public  use  will  be  denied. 

Streets,  Right  to  Take  Railway  Pkopkriy  for  Use  of. — If  property 
already  devoted  to  a  public  use  by  a  railway  corporation  is  sought  to 
be  acquired  for  part  of  a  public  street,  the  fact  that  the  buildings  and 
structures  of  the  railway  may  be  conveniently  located  elsewhere  is  not 
conclusive  in  favor  of  the  right  to  take  the  laud  for  a  street.  It  is 
sufficient  that  the  lands  sought,  and  the  structures  and  appliances  nec- 
essary to  be  removed,  are  already  devoted  to  a  public  use,  and  that  such 
use  of  them  must  be  destroyed  or  substantially  impaired  by  the  second 
public  use. 

Statdtes,  Retroactive  Operation  of.— A  statute,  enacted  after  proceed- 
ings to  acquire  property  for  use  as  a  public  street  have  been  commenced, 
is  not  applicable  to  such  proceedings  where  no  step  in  them  has  been 
taken  pursuant  to  such  statute. 

C.  E.  Cowgill,  J.  T.  Dye,  B.  K.  Elliott,  and  W.  F.  Elliott, 
for  the  appellant. 

F.  P.  Foster  and  H.  C.  Ryan,  for  the  appellee. 

**•  Hackney,  C.  J.  This  was  a  suit  by  the  appellant  to 
enjoin  the  extension  of  Seventh  street,  in  said  city,  from  the 
east  line  of  the  appellant's  right  of  way  westward  across  the 
main  track  and  five  sidetracks  in  appellant's  yards.  Within 
said  yards  were  an  engine-house  of  brick  and  stone,  contain- 
ing six  stalls,  and  being  sixty  feet  deep,  eigiity  feet  long  in 
front,  and  one  hundred  and  forty  feet  long  in  the  rear;  in 
front  of  this  building  was  a  turntable,  from  which  there  were 
six  tracks  extending  into  said  engine-house  and  connecting 


286  Cincinnati  etc.  Ry.  Co.  v.  Anderson.     [Indiana, 

with  six  stalls  ***  therein.  In  said  yards  was  also  a  water 
tank  from  which  locomotives  were  supplied  with  water,  and 
also  a  coal  dock,  constructed  from  tinibers  and  lumber,  the 
same  being  twenty-three  feet  wide  by  eighty-six  feet  in  length, 
and  from  which  the  locomotives  of  the  appellant  were  sup- 
plied with  ooal.  The  various  sidetracks  within  said  yards 
were  used  for  the  storage  of  freight  and  passenger-cars,  and 
for  making  up  trains,  and  for  reaching  said  water  tank,  coal 
dock,  turntable,  and  roundhouse.  Said  engine-house  was 
not  large  enough  for  the  business  of  the  company,  and  addi- 
tions were  contemplated. 

To  extend  said  street  as  projected  would  not  only  incon- 
venience the  appellant  in  the  use  of  its  yards,  by  meeting  the 
uses  of  the  street  by  the  public  and  increasing  the  hazards 
of  its  business,  but  it  would  take  within  the  lines  of  said 
street  two  of  the  stalls  of  said  roundhouse  and  a  considerable 
portion  of  said  coal  dock,  and  would  not  permit  the  use  of 
said  water  tank  without  encroaching  upon  said  street  slightly. 
Immediately  south  of  the  projected  street  parallel  with  said 
tracks  and  a  part  of  said  yard  the  appellant  owned  ground 
upon  which  such  water  tank,  coal  dock,  turntable  and  round- 
house could  have  been  located,  and,  with  changes  in  some  of 
the  sidetracks  mentioned,  could  have  been  used  as  conven- 
iently and  practicably  with  the  same  advantages,  excepting 
the  necessity  of  keeping  said  projected  extension  free  from 
standing  cars,  and  the  said  added  hazards  by  reason  of  the 
crossing  and  recrossing  by  the  public  of  the  appellant's  said 
tracks. 

That  the  uses  for  which  the  appellant  employed  the  strip 
proposed  to  be  taken  for  the  street  crossing  werefcf  a  public 
character,  and  that  they  could  not  be  appropriated  to  the 
uses  of  a  public  street,  if  to  do  so  would  destroy  or  become 
inconsistent  with  the  purposes  for  which  they  were  so  em- 
ployed, is  conceded  by  the  parties. 

*'*  The  question  upon  which  the  controversy  hinges,  and 
upon  which  counsel  have  placed  the  case  in  argument,  is 
this:  Can  these  buildings  and  structures  be  destroyed  and 
removed  from  their  fixed  location,  and  their  use,  where  situ- 
ated, be  entirely  thwarted,  and  their  location  applied  to  a  new 
public  use,  upon  the  showing  that  they  may  be  rebuilt  and 
conveniently  and  practicably  used  for  the  same  purposes  on 
other  land  of  the  company  near  to  that  now  occupied? 

Under  the  general  law  permitting  cities  to  establish  streets, 
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we  have  no  doubt  of  the  implied  power  to  extend  streeta 
transversely  across  the  right  of  way  of  a  railroad  when  in 
doing  so  the  uses  for  which  such  right  of  way  is  employed 
are  not  materially  injured  or  destroyed,  and  where  such  uses 
and  those  for  a  street  may  coexist  without  impairment  of  the 
first  uses.  But  where  such  uses  cannot  so  coexist,  or  where 
the  first  use  is  materially  impaired  or  destroyed,  it  is  well 
settled  in  this  state  and  elsewhere  that  the  second  public  use 
will  be  denied:  Lake  Erie  etc.  Ry.  Co.  v.  I'own  of  Boswell,  137 
Ind.  336;  City  of  Fort  Wayne  v.  Lake  Shore  etc.  Ry.  Co.,  132 
Ind.  558;  32  Am.  St.  Rep.  277;  City  of  Seymour  v.  Jefferson^ 
ville  etc.  R.  R.  Co.,  126  Ind.  466;  City  of  Valparaiso  v.  Chi- 
cago  etc.  Ry.  Co.,  123  Ind.  467;  Prospect  Park  etc.  R.  R.  Co. 
V.  Williamson,  91  N.  Y.  552;  In  re  City  of  Buffalo,  68  N.  Y. 
167;  In  re  Boston  etc.  R.  R.  Co.,  53  N.  Y.  574;  Albany  etc. 
Jt.  R.  Co.  V.  Brownell,  24  N.  Y.  345;  Milwaukee  etc.  Ry.  Co.  v. 
City  of  Faribault,  23  Minn.  167;  Hannibal  etc.  R.  R.  Co.  v. 
Muder,49  Mo.  165;  Mohawk  etc.  R.  R.  Co.  v.Artcher,  6  Paige, 
83;  St.  Paul  etc.  Co.  v.  City  of  St.  Paul,  30  Minn.  359;  New 
Jersey  etc.  R.  R.  Co.  v.  Long  Branch  Commrs.,  39  N.  J.  L.  28. 
At  tl\e  point  of  the  crossing  of  the  projected  extension 
of  Seventh  street  and  the  right  of  way  of  the  appellant 
there  are  other  public  uses  existing  than  the  mere  main- 
tenance **'  of  tracks  for  the  transportation  of  passengers 
and  freight  or  the  storage  of  cars  and  the  making  up  of 
trains.  The  turntable,  the  water  tank,  the  engine-house,  the 
coal  dock,  are  each  and  all  not  only  generally  essential  to 
the  business  and  successful  operation  of  a  line  of  railway, 
but  in  this  instance  they  were  made  to  serve  two  divisions  of 
railway,  each  having  a  terminus  at  the  city  of  Anderson, 
where  locomotives  were  supplied  with  coal  and  water,  and 
were  housed  when  not  in  service.  Not  only  were  they  essen- 
tial, but  it  is  not  even  suggested  that  they  could  be  dispensed 
with.  That  they  were  of  themselves,  when  connected  with 
the  operation  of  the  railway,  public  uses,  not  only  appears 
from  their  necessity  to  the  successful  operation  of  a  railway, 
but  from  the  numerous  cases  holding  that  for  such  uses  real 
estate  may  be  condemned  and  appropriated  under  general 
laws  for  the  appropriation  of  real  estate  to  railway  uses;  In 
re  New  York  etc.  R.  R.  Co.,  77  N.  Y.  248  (for  freight  and 
warehouses);  Low  v.  Galena  etc.  R.  R.  Co.,  18  111.  324  (paint- 
shops,  lumber  and  timber  sheds);  Hannibal  etc.  R.  R.  Co.  v. 
Muder,  49  Mo.  165;  and  Chicago  etc.  R.  R.  Co.  v.  Wilson,  17 
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HI.  123  (depot,  engine-house,  and  repair  shops)]  In  re  New 
York  etc.  R.  R.  Co.  v.  Kip,  46  N.  Y.  546;  7  Am.  Rep.  385 
(depots,  car  sheds,  engine-houses,  etc.). 

There  are  probably  many  other  like  cases,  but  we  think 
tliere  can  be  no  doubt  upon  this  conclusion,  which  finds 
added  support  from  the  cases  expressly  denying  the  right 
to  condemn  and  apply  to  street  crossings  property  of  like 
cliaracter  already  in  use  for  such  purposes  by  railway  com- 
panies: City  of  Valparaiso  v.  Chicago  etc,  Ry,  Co.,  123  Ind. 
467;  City  of  Fort  Wayne  v.  Lake  Shore  etc.  Ry.  Co.,  132  Ind. 
558;  32  Am.  St.  Rep.  277;  Prospect  Park  etc.  R.  R.  Co.  v. 
Williamson,  91  N.  Y.  552;  Milwaukee  etc.  Ry.  Co.  v.  City  of 
Faribault,  23  Minn.  167;  St.  Paul  etc.  Co.  v.  City  of  St.  Paul, 
30  Minn.  359;  Winona  etc.  Ry.  Co.  v.  City  of  Watertown,  4 
S.  Dak.  323;  *»*  New  Jersey  etc.  R.  R.  Co.  v.  Long  Branch 
Commrs.,  39  N.  J.  L.  28. 

The  theory  of  the  appellee,  and  that  adopted  by  the  circuit 
court,  is  that  such  buildings  and  structures  are  not  indis- 
pensable, for  the  reason  that  they  may  be  conveniently 
located  elsewhere,  and,  after  relocation,  the  uses  of  the  street 
and  the  railway  may  coexist. 

This  theory  is  not  new,  but,  if  adopted  by  any  of  the  ad- 
judged cases,  the  fact  has  not  been  discovered  by  us;  on  the 
contrary,  numerous  cases  have  denied  it. 

In  In  re  New  York  etc.  R.  R.  Co.  v.  Kip,  46  N.  Y.  546,  7  Am. 
Rep.  385,  it  was  said:  "It  is  claimed  that  there  are  other 
lands  in  the  same  vicinity,  equally  well  adapted  to  the  use 
of  the  applicant  as  those  sought  to  be  acquired  by  these  pro- 
ceedings, and  which,  possibly,  might  be  acquired  by  purchase 
from  the  owners.  But  such  objections  to  these  proceedings 
are  untenable.  The  location  of  the  buildings  of  the  company 
is  within  the  discretion  of  the  managers,  and  courts  cannot 
supervise  it." 

In  New  York  etc.  Ry.  Co.  v.  Metropolitan  etc.  Co.,  6  Hun,  201, 
it  was  said:  "Upon  the  point  that  the  lands  proposed  to  be 
taken  are  not  necessary,  because  it  might  be  practicable  for 
the  respondents  to  lay  their  tracks  upon  their  own  lands 
by  adopting  another  curve,  we  are  not  prepared  to  concur 
with  the  appellant's  counsel.  It  is  not  a  question  of  possi- 
bilities, nor  of  strict  practicabilities,  within  the  opinion  of 
engineers.  No  route  was  ever  surveyed  for  a  railroad  which 
was  not  open  to  such  objections,  and,  if  the  right  to  take 
lands  was  to  be  determined  by  conflicting  evidence  whether,. 
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after  all,  the  tracks  might  not  with  greater  or  equal  con- 
venience be  laid  elsewhere,  the  construction  of  a  road  would 
be  attended  with  the  most  serious  embarrassments.  Rea- 
sonable necessity  must  be  shown;  but  a  reasonable  discretion 
must  be  allowed  to  the  officers  who  locate  ***  the  tracks  of 
a  railroad,  for  it  cannot  be  presumed  that  the  corporation  is 
unnecessarily  incurring  heavy  expenses  in  obtaining  lands, 
when  those  it  already  has  would  answer  its  purpose." 

In  Eldridge  v.  Smith,  34  Vt.  484,  it  was  held  that  "  When 
land  is  taken  for  a  legitimate  railroad  use  by  the  railroad 
company,  the  judgment  of  the  officers  of  the  road,  unless 
clearly  beyond  any  just  necessity,  is  regarded  as  conclusive." 
We  may  add  that  if  roundhouses,  water  tanks,  coal  docks, 
or  other  necessary  uses  of  a  railway  may  be  disturbed  and 
relocated,  or  their  location  destroyed,  it  becomes  a  matter  of 
extreme  difficulty,  if  not  an  impossibility,  to  discriminate 
between  such  right  and  the  right  to  require  tracks  to  be 
removed  for  the  benefit  of  other  public  uses;  and,  further,  if 
the  removal  of  such  buildings  and  structures  may  be  required 
to  appropriate  their  location  to  other  public  uses,  it  would  be 
difficult  to  determine  why  depots  should  not  be  subject  to  the 
same  rule.  Another  difficulty  in  adopting  the  theory  con- 
tended for  by  the  appellee  is,  that  the  rule  could  not  be  made 
to  depend  upon  the  proximity  of  the  old  to  the  new  location, 
for  if  the  removal  were  required,  and  there  was  no  ground  for 
the  new  location  in  the  immediate  vicinity,  public  necessity, 
in  pressing  its  demand  for  a  street  crossing,  could  insist  with 
force  that  remote  situations  affi)rded  equal  or  better  facilities 
for  the  convenient  and  safe  employment  of  the  uses  sought  to 
be  superseded. 

Without  legislative  sanction,  it  is  our  opinion  that  such 
uses  cannot  be  destroyed  upon  the  mere  discovery  that  they 
may  be  enjoyed  at  some  place  other  than  the  point  of  their 
location. 

It  is  suggested  that  the  act  of  March  6,  1891  (Acts  1891, 
p.  122),  purporting  to  authorize  the  removal  of  buildings  and 
structures  of  railway  companies  from  the  lines  of  projected 
*•*  streets,  and  permitting  the  use  of  crossings  at  such  points, 
grants  the  power  sought  in  this  case  to  have  been  exercised. 
The  proceedings  to  condemn  the  crossing  were  instituted,  anJ 
the  reference  of  the  matter  to  the  city  commissioners  was  as 
early  as  December  1,  1890,  and  said  commissioners  filed 
their  report  of  meeting  and  examination  in  January,  1891; 
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this  suit  was  commenced,  and  the  venue  changed  before  the 
passage  of  said  act.  We  are  unable  to  find  any  reason  or 
authority  for  the  suggestion  so  made.  There  can  be  no  pre- 
tense that  any  step  was  taken  pursuant  to  said  act.  If  the 
act  should  be  considered  as  affecting  the  questions  in  this 
case  it  should  probably  be  in  the  implication  thereby,  of  the 
legislative  determination  that  without  the  act  no  power  existed 
to  require  the  removal  of  such  buildings. 

In  our  opinion  the  circuit  court  erred  in  its  finding  and 
judgment,  and  the  appellant's  motion  for  a  new  trial  should 
have  been  granted. 

The  judgment  is  reversed. 

Eminent  Domain.— Property  already  Devoted  to  a  Public  Use  oak- 
HOT  BE  Taken  for  another  and  different  public  use,  without  express  legisla* 
tive  authority:  Fort  Wayne  v.  Lake.  Sfiore  etc.  By.  Co.,  132  Ind.  558;  32  Am* 
■St.  Rep.  277,  and  note.  See,  also,  the  note  to  Louisville  etc.  Ry.  Co.  v.  Whit- 
ley County  Court,  44  Am.  St.  Rep.  222,  where  the  cases  and  extended  notes 
discussing  this  question  are  collected. 

Streets— Taking  Railroad  Property  for. — Railroad  companies  acquire 
the  right  to  construct  roads  subject  to  the  dominant  right  of  the  state  to 
cross  such  roads  whenever  the  public  necessity  demands  that  new  roads  or 
streets  shall  be  opened;  and  the  general  power  to  open  highways  or  streets 
carries  with  it  the  power  to  construct  them  across  railroad  tracks,  subject 
to  the  limitation,  however,  that  such  crossing  must  be  constructed  at  a  point 
where  the  use  of  the  highway  will  not  deprive  the  railroad  company  of  the 
use  of  its  tracks:  Fort  Wayne  v.  Lake  Shore  etc.  Ry.  Co.,  132  Ind.  558;  32 
Am.  St.  Rep,  277,  and  note. 

A  Statute  is  Retroactive  if  it  creates  a  new  right  rather  than  affords 
a  new  remedy  to  Enforce  an  existing  right:  Commissioners  v.  Rosche,  50  Ohi» 
St.  103;  40  Am.  St.  Rep.  653,  and  note,  with  the  cases  collected. 
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[139  Indiana,  645.] 

Corporations — Conspiracy. — A  corporation  may  become  a  party  to,  or» 
participator  in,  a  conspiracy,  and  liable  for  damages  resulting  there* 
from. 

Corporation— Fraudulent  Increase  op  Capital  Stock  by. — If  the  di- 
rectors and  the  holders  of  the  greater  number  of  shares  of  a  corporation, 
knowing  it  to  be  insolvent,  enter  into  a  scheme  to  fraudulently  increase 
its  capital  stock,  representing  and  pretending  that  it  is  not  indebted, 
and  that  such  increase  is  solely  to  enable  it  to  enlarge  its  business,  and 
that  it  is  and  has  been  prosperous  and  successful,  and  thereby  induce 
persons  relying  on  these  misrepresentations  to  purchase  and  pay  for 
such  stock,  the  corporation,  as  well  as  the  gnilty  directors  and  stock' 
holders,  is  answerable  for  the  damages  sustained  by  such  purchasers. 
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A  CoRPOBATiow  MAT  BB  Charqed  WITH  ANT  Wronq  that  may  be  com- 
mitted through  au  agent,  and  held  answerable  for  damages  caused  by 
his  deceit  or  false  representations. 

Corporation.  —  For  a  Fraudulent  Increasb  or  Its  Capitai.  Stock  a 
Corporation  is  Answerable,  because  such  increase  is  the  act  of  tha 
corporation. 

Corporation — Liabilitt  of  afteb  Executing  an  Assignment. — ^Though 
a  corporation  is  insolvent  and  is  being  wound  up  by  a  statutory  assign- 
ment,  it  remains  liable  to  persons  who  have  suffered  damages  from  • 
fraudulent  increase  of  its  capital  stock. 

Statute  of  Limffations— Fraud  in  Concealin<^  Cause  of  Action. — In 
suits  in  equity  seeking  relief  on  the  ground  of  fraud,  if  ignorance  of  the 
fraud  has  been  produced  by  affirmative  acts  of  the  guilty  party  in  con- 
cealing facts  from  the  complainant,  the  statute  of  limitations  will  not 
bar  relief  if  the  suit  was  brought  within  the  proper  time  after  the  dis- 
covery of  the  fraud.  If  the  fraud  is  concealed,  or  is  of  such  a  character 
as  to  conceal  itself,  so  that  the  party  injured  remains  in  ignorance  with- 
out any  fault  or  want  of  diligence  on  his  part,  the  statute  does  not  begin 
to  run,  though  there  are  no  special  circumstances  or  efforts  on  the  part 
of  the  persons  committing  the  fraud  to  conceal  it  from  the  diligence  of 
the  other  party. 

Statutes  of  Limitation — Demurrer If  there  are  exceptions  to  the  pe. 

riod  limited  by  statute  in  any  case,  and  the  complaint  shows  upon  its 
face  that  the  action  was  not  brought  within  the  time  limited,  still  the 
question  cannot  be  raised  by  demurrer  to  the  complaint,  unless  it  also 
shows  that  the  particular  action  is  not  within  any  of  the  exceptions  to 
the  statute. 

Corporations — Parties.*-To  an  Action  against  a  Corporation  for  Con- 
SPIRACT  AND  Fbaud  IN  INCREASING  its  Capital  stock  and  concealing  the 
same  through  false  representations  an  assignee  who  is  winding  up  the 
business  of  the  corporation  is  a  proper,  though  not  a  necessary,  party, 
and  it  is  not  essential  to  the  maintenance  of  the  suit  that  the  complain- 
ant prove  that  such  assignee  had  guilty  knowledge  of  the  conspiracy 
complained  of. 

Statute  of  Limitations — Concealment  of  Cause  of  Action  for  Fraud. 
If  the  officers  and  part  of  the  stockholders  of  a  corporation  enter  into  a 
conspiracy  to  fraudulently  increase  its  capital  stock,  and  by  misrepre- 
sentations induce  the  purchase  of  such  stock,  and  at  the  same  time  stata 
that  the  object  of  such  increase  is  to  extend  and  enlarge  the  business, 
and  that  the  purchaser  need  not  expect  dividends  until  after  three  years, 
this  is  well  calculated  to  lull  him  into  inaction  and  to  prevent  inquiry, 
and  is,  therefore,  tantamount  to  a  concealment  of  the  fraud. 

PsAariCE — Struck  Jurt. — If  one  of  the  parties  to  an  action  demands  • 
struck  jury,  and,  on  being  furnished  with  the  requested  list  of  names, 
refuses  to  proceed  further,  the  clerk  of  the  court  may  represent  him,  and 
with  the  adverse  party  proceed  to  strike  off  the  names  until  th«  proper 
number  of  jurors  is  selected. 

C.  H.  Burchenal  and  J.  L.  Rupe.  far  the  appellaots. 
M.  E.  Forkner  and  T.  /.  Stuay,  for  the  appellee. 

***  Pail^y,  J.     The  facts  constituting  the  plaintifiTs  cauB« 
^  action,  as  shown  by  the  couiphiint,  stated  briefly,  are  sub- 
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etantially  as  follows:  The  Dorsey  Machine  Company  was 
organized  on  October  '*''  14,  1879,  with  a  capital  stock  of 
$60,000,  for  the  purpose  of  manufacturing  and  selling  reapers 
and  other  agricultural  implements,  and,  on  October  17,  1881, 
the  stock  of  the  company  was  increased  to  $125,000,  up  to 
which  time  the  business  of  the  company  had  not  been  pros- 
perous, successful,  or  remunerative;  but,  on  the  contrary,  the 
company  had  sustained  serious  loss,  and  was,  at  that  time, 
actually  insolvent,  ^and  unable  to  pay  its  debts,  and  was 
pressed  to  the  last  extremity  for  money  to  keep  the  company 
going,  all  of  which  the  appellants,  except  Warren,  who  were 
then  the  directors  and  officers  of  the  company,  and  large  hold- 
ers of  the  original  stock  thereof,  then  well  knew.  And,  know- 
ing the  insolvent  condition  of  said  company,  and  its  pressing 
need  of  money  to  pay  its  debts  and  keep  its  business  from 
stopping,  and  recognizing  the  utter  worthlessness  of  the  stock, 
the  defendants  Morris,  Liebhardt,  the  Fergusons,  and  Kinsey» 
and  others,  who  were  directors  of  the  company,  together  with 
others  who  were  its  stockholders,  conspired  and  confederated 
together  for  the  purpose  of  fraudulently  increasing  the  stock 
of  the  company,  and  selling  such  increase  outside  of  the  com- 
pany for  the  purpose  of  paying  its  debts  and  keeping  it  going 
in  apparent  prosperity  until  they  could  •sell  and  dispose  of 
their  own  stock,  and  thereby  cheat  and  defraud  those  who 
might  purchase  such  new  and  original  stock,  by  making  cer- 
tain false  representations  as  to  the  property,  condition,  and 
business  of  the  company,  the  value  of  its  stock,  and  the  nature 
and  extent  of  its  liabilities. 

About  January  1,  1882,  the  plaintiff  was  unmarried,  under 
the  age  of  twenty-one  years,  inexperienced  and  ignorant  of 
business,  and  under  guardianship  of  one  Millikin.  who  had 
in  his  hands,  as  such,  a  large  amount  of  money  which  would 
come  to  plaintiff  at  her  majority,  on  November  7, 1882.  Said 
facts  were  known  to  defendant  ***  Morris,  who,  for  himself 
and  his  coconspirators,  sought  out  the  plaintiff  and  impor- 
tuned her  to  purchase  one  hundred  shares  of  said  increased 
stock  for  the  sum  of  $5,000;  and,  to  induce  her  to  do  so,  he, 
for  himself  and  codefendants  and  coconspirators,  and  in  pur- 
suance of  said  conspiracy,  falsely  and  fraudulently  repre- 
sented to  her  that  said  company  was  solvent,  and  doing  & 
prosperous  business;  that  it  was  not  increasing  its  stock  to 
pay  debts  or  because  it  needed  money,  but  to  enlarge  its  busi- 
ness} that  the  stock  represented  $1.37  to  every  dollar  of  th» 
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face  value  of  said  stock  of  solvent  assets,  and  its  stock  was 
worth  $1.37  to  the  dollar;  that  the  company  had  no  debts, 
and  had  a  large  surplus,  to  wit,  $47,000,  of  solvent  assets; 
that  all  of  said  representations  were  false,  and  known  to  be 
by  said  Morris  and  the  other  defendants.  Each  one  of  the 
facts  so  represented  is  specifically  negatived,  and  it  is  alleged 
that  the  company  was  insolvent,  and  the  stock  worthless; 
that  at  the  time  of  making  said  representations  said  Morris 
was  well  known  to  her,  and  reputed  to  be  a  person  of  large 
property  and  great  business  capacity  and  integrity,  where- 
fore she  confided  in  him,  and  believed  in  and  relied  on  his 
representations  as  being  true,  and  purchased  $5,000  of  the 
stock,  for  which  she  gave  her  note,  and  afterward  paid  the 
same;  that  no  dividends  have  ever  been  paid  on  the  stock, 
and  it  is  worthless;  that  the  company,  on  December  20,  1888, 
being  insolvent,  executed  an  assignment  of  all  its  property  to 
the  defendant  Warren,  for  the  benefit  of  its  creditors,  and  the 
assets  in  his  hands  are  not  sufficient  to  pay  the  debts  of  the 
company,  or  any  part  of  its  liability  to  its  stockholders.  The 
complaint  then  goes  on  to  allege  certain  things  done  and 
omitted  by  the  defendants  which  are  said  to  have  prevented 
the  plaintifiF  from  discovering  her  cause  of  action,  and  by 
which  it  was  concealeil  from  ***  her  until  within  the  last 
year,  and  concludes  by  claiming  damages  in  the  sum  of 
$8000.  The  defendants  severally  demurred  to  the  complaint 
on  the  ground  that  it  did  not  state  facts  sufficient;  which  de- 
murrers were  severally  overruled,  and  defendants  severally 
excepted.  The  defendants  answered  in  two  paragraphs:  1. 
General  denial;  2.  The  statute  of  limitations. 

The  plaintiff  filed  a  reply  to  the  second  paragraph  of  the 
answer,  the  first  being  a  general  denial;  and  the  second  set- 
ting up  certain  matters  by  which  it  was  alleged  that  the 
plaintiflTs  cause  of  action  was  concealed  from  her  until 
within  the  period  of  six  years  before  the  commencement  of 
the  action.  The  defendants  demurred  to  the  second  para- 
graph of  the  reply;  which  was  overruled,  and  they  excepted. 
The  cause  was  tried  by  a  struck  jury,  who  returned  a  verdict 
for  the  plaintifl*  in  the  sum  of  $7,568.90,  and  also  returned 
answers  to  certain  interrogatories  propounded  to  them.  Sep- 
arate motions  for  a  new  trial  were  filed  by  the  defendants,  all 
of  which  were  overruled;  and  on  the  twenty-ninth  day  of 
March  the  court  rendered  judgment  against  the  defendants, 
except  Warren,   from   which   the  defendants   severally  ap- 
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peal.  All  the  defendants  unite  in  an  assignment  of  errors, 
four  in  number.  Several  of  the  defendants  also  make  sepa- 
rate specifications  of  error,  but  as  these  cover  substantially 
the  same  grounds,  for  convenience  we  will  consider  them 
together.  Among  the  alleged  errors  discussed  by  the  learned 
counsel  for  the  appellant  is  the  ruling  upon  the  demurrer  to 
the  complaint.  They  say  the  demurrer  of  the  Dorsey  Machine 
Company  to  the  complaint  should  have  been  sustained.  The 
fraud,  if  any,  was  committed  by  individuals  engaged  in  it» 
and  not  by  the  corporation.  The  corporation  is  made  up  of 
all  the  stockholders,  all  of  whom  are  interested  in  proportion 
to  the  '**  amount  of  their  stock.  It  is  not  alleged  that  all 
of  the  stockholders  engaged  in  the  conspiracy  or  participated 
in  the  alleged  fraud,  but  only  that  the  makers  and  some 
others  did  so.  The  complaint  shows  that  at  the  time  the 
conspiracy  set  forth  therein  was  entered  into,  the  defendants 
Morris,  Liebhardt,  Oliver,  and  Linville  Ferguson,  Kinsey, 
Gresh,  and  Gaines  were  the  directors  of  said  company,  and 
that  the  defendants  in  the  action,  which  includes  said  com- 
pany, combined,  confederated,  and  conspired  together,  and, 
with  others,  whose  names  are  not  known  to  the  plaintiff,  but 
who  then  held  and  owned  large  amounts  of  the  original  stock 
of  said  company,  for  the  purpose  and  with  the  intent  to 
fraudulently  increase  the  capital  stock  of  said  company  to 
$125,000,  for  the  fraudulent  purpose  of  cheating  and  defraud- 
ing those  who  might  purchase  stock.  And  that  for  said 
purpose  the  stock  of  said  company  was,  on  or  about  the  sev- 
enteenth day  of  October,  1881,  increased  $65,000,  making  its 
capital  stock  $125,000.  The  complaint  also  shows  that  said 
Morris,  in  .January,  1882,  was  the  president  of  the  company, 
and,  while  then  acting  as  such,  by  means  of  the  false  and 
fraudulent  representations  he  then  made  to  the  appellee,  in- 
duced her  to  purchase  of  said  company  one  hundred  shares 
of  its  capital  stock,  for  which  the  appellee  executed  to  the 
company  her  note  for  $5,000,  which  she  paid  to  it  on  the 
eleventh  day  of  November,  1882.  In  our  opinion  the  com- 
plaint shows  a  good  cause  of  action  against  the  company.  It 
is  the  law  that  a  corporation  may  become  a  party  to,  or  par- 
ticipator in,  a  conspiracy,  such  as  is  charged  in  the  complaint, 
and  may  be  liable  for  the  damages  resulting  therefrom. 

In  Buffalo  etc.  Oil  Co.  v.  Standard  Oil  Co.,  106  N.  Y.  669, 
the  court  say:  "  We  entertain  no  doubt  that  an  action  against 
A  corporation  may  be  maintained  to  recover  damages  caused 
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by  conspiracy  ....•**!£  actions  may  be  maintained 
against  corporations  for  malicious  prosecution,  libel,  assault 
and  battery,  and  other  torts,  we  can  perceive  no  reason  for 
holding  that  actions  may  not  be  maintained  against  them 
for  conspiracy.  It  is  well  settled  by  the  authorities  cited 
that  the  malice  and  wicked  intent  needful  to  sustain  such 
actions  may  be  imputed  to  corporations." 

In  Cragie  v.  Hadley,  99  N.  Y.  131  (134),  52  Am.  Rep.  9, 
it  was  said  that "  a  corporation  may  be,  in  a  legal  sense,  guilty 
of  a  fraud.  As  a  merely  legal  entity  it  can  have  no  will^ 
and  cannot  act  at  all,  but  in  its  relations  to  the  public  it  is 
represented  by  its  officers  and  agents,  and  their  fraud  in  the 
course  of  the  corporate  dealings  is  in  law  the  fraud  of  tho 
corporation." 

The  proposition  is  sustained  by  the  authorities  that  a  cor- 
poration may  be  charged  with  any  wrong  that  may  be  com- 
mitted through  an  agent,  and  may  be  held  liable  for  damages 
caused  by  his  deceit  or  false  representations.  In  such  cas* 
the  doctrine  of  ultra  vires  has  no  application:  Morawetz  on* 
Private  Corporations,  pars.  725,  726;  National  Bank  v.  Gra^ 
ham,  100  U.  S.  699,  702;  Fishkill  Savings  Inst.  v.  National 
Bank  etc.,  80  N.  Y.  162;  36  Am.  Rep.  595;  American  Exp.  Co, 
V.  Patterson,  73  Ind.  430;  2  Wait's  Actions  and  Defenses 
337. 

Increasing  the  stock  of  a  corporation  is  its  act,  and,  like 
every  other  act  by  a  corporation,  can  only  be  done  through  the 
instrumentality  of  some  person  acting  for  or  in  its  behalf; 
and  when  the  stockholders  of  the  appellate  company  increased 
its  capital  stock,  they  did  so  as  the  agents  of  and  for  the 
company,  and  the  act  was  that  of  the  company.  It  is  true 
the  complaint  does  not  show  that  all  the  stockholders  of  the 
company  participated  in  increasing  its  stock,  or  in  the  fraud 
and  conspiracy  charged  therein,  but  it  does  show  that  a  suffi- 
cient number  of  them  so  engaged  to  effect  the  increase  under 
the  ***  requirements  of  the  law,  and  when  this  was  done  it 
became  the  act  of  the  corporation,  and  rendered  it  liable  for 
the  consequences  of  such  wrongful  act.  The  damage  which 
the  appellee  sustained  by  reason  of  the  alleged  false  and 
fraudulent  representations  made  by  said  Morris,  as  a  stock- 
holder and  president  of  the  company,  to  her,  aiid  by  which 
she  was  induced  to  invest  in  shares  of  the  stock,  is  the  foun- 
dation or  gist  of  the  action. 

The  conspiracy  is  charged  in  the  complaint  for  the  pur- 
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pose  of  holding  certain  of  the  appellants  liable  for  the  dam- 
age the  appellee  has  sustained  by  reason  of  the  false  and 
fraudulent  representations  claimed  to  have  been  made  to  her, 
by  which  she  was  induced  to  purchase  said  shares  of  stock, 
and  in  the  making  of  which  they  did  not  actually  partici- 
pate. But  to  hold  such  company  liable  for  the  direct  and 
proximate  consequences  of  said  representations  made  by  its 
president  and  chief  officer  and  agent,  for  and  on  behalf  of 
the  company  while  transacting  its  business,  it  is  not  neces- 
sary to  either  charge  or  prove  a  conspiracy,  because  the  foun- 
dation of  the  action  is  the  damage  done  by  the  violation  of 
her  rights,  and  not  the  conspiracy.  The  fact  of  conspiracy 
is  only  matter  of  aggravation:  Hutchins  v.  HutchinSy  7  Hill, 
104;  Kimball  y.Harmanj  Si  M.dA07;  6  Am.  Rep.  340;  Cooley 
on  Torts,  124,  126. 

This  is  clearly  sound  doctrine  in  a  case  like  this,  where 
the  company  received  the  money,  the  fruits  of  the  alleged 
fraud,  and  appropriated  the  same  to  its  use.  It  is  also  con- 
tended that  the  complaint  is  not  good  as  to  said  company, 
for  the  reason  that  the  complaint  shows  the  company  is 
insolvent,  and  is  being  wound  up  under  a  statutory  assign- 
ment, and  this  would  preclude  a  recovery,  even  if,  under  tlie 
facts  stated,  the  company  would  have  been  liable  had  not 
insolvency  intervened.  We  are  unable  to  find  any  authori- 
ties in  support  of  this  proposition,  **'  and  think  they  do 
not  exist.  They  go  no  further  than  to  lay  down  the  familiar 
rule  that  where  a  shareholder  has  been  induced  to  subscribe 
for  stock  through  the  fraud  of  the  company  he  cannot  annul 
the  contract  of  subscription  and  recover  back  what  he  has 
paid  into  it,  and  thereby  free  himself  from  liability,  if  others 
in  the  mean  time  have  acted  upon  the  faith  of  such  subscrip- 
tion; under  such  circumstances,  as  between  them  and  tiie 
stockholders,  responsibility  for  the  fraud  attaches  to  him. 

The  complaint  alleges  the  insolvency  of  the  company,  but 
it  does  not  state  when  its  unpaid  liabilities  were  contracted, 
nor  can  it  be  inferred  from  anything  contained  therein  that 
said  liabilities,  or  any  part  thereof,  were  contracted  upon  the 
faith  of  the  appellee's  subscription.  It  is  needless  to  say  the 
present  suit,  was  not  brought  by  the  appellee  to  annul  her 
contract  of  subscription,  but  to  recover  damages  she  has  sus- 
tained by  reason  of  the  alleged  fraud.  The  relief  sought  and 
obtained  in  this  case  is  entirely  different  from  that  given  the 
Bhareholder  in  an  action  by  him,  if  successful,  to  annul  his 
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contract  of  subscription.  In  the  latter  action  the  shareholder 
recovers  back  all  he  has  paid  into  the  company,  while  in  the 
present  case  the  appellee  could  only  recover  the  amount  of 
damage  she  has  sustained  by  reason  of  the  fraud  so  perpe- 
trated, which  might  be  much  less  than  the  amount  she  paid 
for  the  stock,  or  it  might  be  more. 

It  is  lastly  urged  against  the  sufficiency  of  the  complaint 
as  to  the  corporation  that  it  shows  the  appellee's  cause  of 
action  is  barred  by  the  statute  of  limitations.  In  suits  in 
equity  where  relief  is  sought  on  the  ground  of  fraud,  the 
authorities  are  without  conflict  in  support  of  the  doctrine 
that  where  the  ignorance  of  the  fraud  has  been  produced  by 
affirmative  acts  of  the  guilty  party  in  concealing  the  facta 
from  the  other,  the  statute  will  not  ***  bar  relief,  provided 
euit  is  brought  within  the  proper  time  after  the  discovery  of 
the  fraud.  Also,  in  suits  in  equity  the  decided  weight  of 
Authority  is  in  favor  of  the  proposition  that  where  a  party  has 
been  injured  by  the  fraud  of  another,  and  such  fraud  is  con- 
cealed, or  is  of  such  character  as  to  conceal  itself,  whereby 
the  injured  party  remains  in  ignorance  of  it  without  any 
fault  or  want  of  diligence  on  his  part,  the  bar  of  the  statute 
<Joes  not  begin  to  run  until  the  fraud  is  discovered,  though 
there  be  no  special  circumstances  or  efforts  on  the  part  of  the 
person  committing  the  fraud  to  conceal  it  from  the  knowl- 
■edge  of  the  other  party:  Wear  v.  Skinner,  46  Md.  257  (265); 
24  Am.  Rep.  517;  Bonth  v.  Warrington,  1  Brown  Pari.  C. 
445;  Fisher  v.  TuUer,  122  Ind.  31;  South  Sea  Co.  v.  Wymond- 
sell,  3  P.  Wms.  143;  Hovendon  v.  Annesley,  2  Schoales  &  L. 
634;  Stearns  v.  Page,  7  How.  819;  Moore  v.  Greene,  19  How.^ 
69;  Sherwood  v.  Sutton,  5  Mason,  143;  Snodgrass  v.  Branch 
Bank  etc.,  25  Ala.  161;  60  Am.  Dec.  505. 

It  is  claimed  there  could  be  no  exception  to  the  running  of 
the  statute  as  to  the  corporation.  The  rule  is,  that  where  the 
limitation  in  a  certain  case  is  absolute,  and  there  are  no  ex- 
ceptions to  the  running  of  the  statute,  and  the  complaint  shows 
upon  its  face  that  the  action  was  commenced  after  the  time 
limited,  the  question  can  be  raised  on  demurrer.  But  where 
there  are  exceptions  to  the  period  limited  by  statute  in  any 
case,  and  the  complaint  shows  upon  its  face  that  the  action 
was  not  brought  within  the  time  limited,  still  the  question 
cannot  be  raised  by  demurrer  to  the  complaint,  unless  it  also 
shows  that  the  particular  action  is  not  within  any  of  the  ex<> 
eeptions  to  the  statute. 
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The  complaint  in  the  case  under  consideration  does  not 
show  this.  The  law  in  this  state  is  adverse  to  the  contention 
of  the  appellant  corporation :  Hanna  ,v.  Jeffersonville  R.  R.  Co., 
32  Ind.  113;  Potter  v.  Smith,  ««»  36  Ind.  231;  Harlen  v. 
Watson,  63  Ind.  143;  Baugh  v.  Boles,  66  Ind.  376;  Kent  v. 
Parks,  Oil  Ind.  53;  Cravens  v.  Duncan,  55  Ind.  347. 

At  the  time  the  plaintiflF's  cause  of  action  accrued,  she  was 
an  infant,  and  might  also  have  labored  under  some  other 
supervening  disability  that  arrested  the  progress  of  the  stat- 
ute and  exempted  her  from  its  effect,  or  she  might  have 
rested  under  divers  other  legal  incapacities,  for  aught  that 
appears  in  the  complaint.  The  averments  do  not  show  that 
none  of  the  exceptions  existed  which  prevent  the  bar  of  the 
statute,  and  the  question  whether  the  cause  of  action  is  barred 
cannot  be  raised  by  demurrer  to  the  complaint. 

It  is  also  claimed  by  the  appellant  Dayton  H.  Warren, 
assignee  of  the  company,  that  his  demurrer  to  the  complaint 
should  have  been  sustained,  because  it  is  not  alleged  that  he 
was  a  party  to  the  fraud.  But  it  is  alleged  that  he  is  its 
assignee,  and,  as  such,  he  must  hold  the  assets  that  might  be 
affected  by  any  judgment  rendered  against  the  company  for 
the  payment  of  its  debts  and  liabilities.  In  our  judgment, 
the  assignee  was  not  a  necessary  party  to  the  action,  but  we 
think  he  is  a  proper  one. 

It  is  further  argued  by  counsel  for  the  assignee,  in  sup^ 
port  of  his  demurrer  to  the  complaint,  that  even  if  the  appel- 
lee had  a  cause  of  action  against  the  company  for  fraud,  the 
appellee  had  no  right  as  against  the  creditors  of  the  corpora- 
tion to  be  compensated  out  of  the  assets.  This  position  is 
based  upon  the  assumption  that  the  unpaid  debts  and  liabil- 
ities of  the  company  were  contracted  after  and  upon  the  faith 
of  the  appellee's  subscription. 

This  takes  too  much  for  granted.  There  is  nothing  in  the 
complaint  showing  the  amount  of  the  indebtedness,  or  when 
it  was  contracted,  whether  before  or  after  ***  the  increase  of 
the  stock,  or  whether  before  or  after  the  appellee  subscribed 
for  or  bought  her  stock.  The  inference  is  just  as  strong  that 
this  indebtedness  was  contracted  prior  to  the  increase  of  the 
stock  and  the  purchase  by  the  appellee,  as  it  is  that  it  was 
contracted  after  these  events.  We  think  this  question  of  lit- 
tle importance. 

If  the  plaintiff  had  a  cause  of  action,  she  had  a  right  to 
have  her  claim  for  damages  fixed  and  determined  against  the 
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company  and  all  others  liable,  which  could  only  be  done  by 
instituting  an  action  for  that  purpose,  and  no  question  arises 
now  as  to  her  right  to  share  with  the  creditors  of  the  company 
in  the  distribution  of  its  assets.  This  question  can  only  be 
presented  when  the  proper  proceedings  are  instituted  therefor. 

The  learned  counsel  of  appellants  concede  that,  "as  to  the 
other  defendants,  the  complaint  probably  states  facts  suffi- 
cient to  show  a  cause  of  action  existing  on  the  seventh  day  of 
November^  1882,"  but  insist  that  the  statute  of  limitations 
shields  them  and  defeats  the  remedy.  What  has  been  here- 
tofore said  in  considering  the  demurrers  of  the  company  and 
.the  assignee,  Warren,  applies  with  equal  force  to  these  de- 
fendants. 

In  the  second  paragraph  of  the  reply  to  the  second  para- 
graph of  the  answer,  the  specific  acts  and  facts  constituting 
the  concealment  are  specifically  stated,  from  which  it  appears 
that  at  the  time  appellee  purchased  said  stock,  as  alleged  in 
the  complaint,  the  said  defendant  Morris,  for  himself  and  for 
and  on  behalf  of  his  codefendants  and  coconspirators,  except 
the  defendant  Warren,  for  the  fraudulent,  false,  and  wrong- 
ful purpose  of  concealing  from  and  preventing  plaintiff  from 
discovering  her  said  cause  of  action  and  the  falsity  of  said 
representations  so  made  to  her  by  said  Morris,  and  the  in- 
solvent condition  of  said  company,  and  the  condition  of  **'' 
its  business  affairs,  stated  to  the  plaintiff  that  she  need  not 
expect  any  dividends  on  her  stock  for  three  years;  that  they 
intended  to  increase  the  business  of  said  company,  and  the 
latter  would  not  pay  any  dividends  for  that  period.  All  of 
which  statements  the  plaintiff  says  she  believed  to  be  true, 
and  relied  upon  them  as  being  true,  for  which  reason  she  says 
she  did  not  make  any  application  to  said  company  for  any 
dividends,  or  make  any  investigation  as  to  the  financial  con- 
dition of  said  company  during  said  period. 

We  think  this  statement  was  well  calculated  to  lull  appel- 
lee into  repose,  and  cause  her  to  make  no  demand  upon  or 
application  to  the  company  for  dividends  during  that  time. 
Morris  knew  she  was  a  minor,  inexperienced  in  business,  and 
could  not  actively  aid  in  the  management  of  its  affairs.  Its 
direct  tendency  was  to  effectually  obstruct  and  conceal  the 
only  source  and  channel  through  which  she  could  receive 
knowledge  of  the  company's  real  condition.  Tiiis  is  espe- 
cially so  when  it  is  remembered  that  Morris  represented  the 
company  as  possessed  of  a  large  surplus  capital  and  highly 


SOO  DoRSEY  Machine  Co.  v.  McCaffrey.     [Indiana, 

prosperous.  The  concealment  need  not  be  subsequent  to  the 
accruing  of  the  cause  of  action  concealed,  but  may  be  coinci- 
dent with  it. 

In  Boyd  v.  Boyd,  27  Ind.  429,  after  deciding  the  point  that 
the  concealment  contemplated  by  the  statute  must  be  some- 
thing more  than  mere  silence,  and  that  it  must  be  an  arrange- 
ment or  contrivance  to  prevent  subsequent  discovery,  and 
must  be  of  an  affir'iiative  character,  the  court  say:  "  But  it 
does  not  occur  to  us  that  it  needs  to  be  concocted  after  the 
accruing  of  the  cause  of  action,  provided  it  operates  after- 
ward as  a  means  of  concealment,  and  was  so  intended.  In 
other  language,  the  defendant  must  not,  at  any  time,  do  any- 
thing to  prevent  the  plaintiff  from  ascertaining,  subsequently 
to  the  transaction  "®  out  of  which  the  right  of  action  arises, 
the  facts  upon  which  that  right  depends,  either  by  affirma- 
tively hiding  the  truth,  enhancing  the  natural  difficulty  of 
discovering  it,  or  by  any  device  avoiding  inquiry  which  would 
result  in  discovery":  Bartalott  v.  International  Bank,  14  111. 
App.  158;  Way  v.  Cutting,  20  N.  H.  187;  Quimby  v.  Blackey, 
63  N.  H.  77;  Bailey  v.  Glover,  21  Wall.  342;  2  Greenleaf  on 
Evidence,  par.  448. 

In  our  opinion  a  party  is  not  bound  to  presume  fraud  un- 
less he  has  notice  of  facts  which  would  put  a  reasonable  man 
on  inquiry.  When,  therefore,  he  has  notice  of  no  such  facts 
he  cannot  be  charged  with  a  want  of  diligence  in  not  discov. 
ering  the  fraud. 

In  1  Yaple's  Code  Practice  and  Precedents,  431,  the  author 
says:  "  Where  it  is  provided  that  the  statute  of  limitations 
does  not  begin  to  run  until  after  discovery,  it  would  seem  to 
be  a  sufficient  averment  to  bring  the  case  within  the  saving, 
to  state  in  the  pleading  that  the  party  did  not  discover  it 
until  a  certain  time  within  the  limited  period." 

The  replies  of  concealment  to  the  statute  of  limitations  in 
the  cases  of  Arnold  v.  Scott,  2  Mo.  13;  22  Am.  Dec.  433; 
Fir8t  Mass.  Turnpike  Corp.  v.  Field,  3  Mass.  201;  3  Am.  Dec 
124,  and  Homer  v.  Fish,  1  Pick.  435;  11  Am.  Dec.  218,  did 
not  contain  any  of  the  averments  insisted  upon  by  counsel 
for  the  appellant,  and  yet  were  held  sufficient  upon  demurrer. 

The  record  shows  that  the  trial  of  the  cause  comnjenced 
on  the  fifteenth  day  of  January,  1890,  being  the  lagt  day  but 
one  of  the  November  term  of  the  Wayne  circuit  court,  when 
one  of  the  jurors  trying  the  cause  being  then  sick  and 
unable  to  attend  court  and  go  on  with  the  trial,  and  would 
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not  be  for  several  days,  and  the  parties  being  unwilling  to 
proceed  without  him,  and  it  appearing  that,  if  the  juror  was 
present  and  able  to  sit,  the  trial  could  not  be  concluded  at 
that  term,  the  court  ordered  the  further  hearing  of  the  cause 
to  be  adjourned  and  continued  ***  until  February  10,  1890, 
the  seventh  juridical  day  of  the  next  term  thereof,  and 
directed  the  jury  to  be  present  at  the  time  fixed  to  proceed 
with  the  trial.  On  the  day  this  jury  appeared  and  the  trial 
was  resumed.  On  the  eighth  day  of  March  they  returned 
their  verdict. 

It  is  claimed  by  the  counsel  for  the  defendants  that  the 
court  had  no  power  or  authority  to  continue  the  trial  of  said 
cause  from  the  31st  of  January,  1890,  to  the  tenth  day  of  Feb- 
ruary, as  was  done,  and  to  order  the  attendance  of  the  jury 
and  witnesses  at  that  time,  to  then  conclude  the  trial  thereof. 

We  think  it  clear  tl)at  this  action  of  the  court  was  not  pre- 
maturely taken  and  was  within  the  spirit  of  section  1379  of 
the  Revised  Statutes  of  1881:  Burns'  Rev.  Stats.  1894,  sec. 
1442.  This  statute  is  a  remedial  one,  intended  to  prevent 
mistrials,  and  should  be  liberally  construed  to  that  end.  In 
relation  to  the  striking  of  the  jury  that  tried  the  cause,  and 
the  motion  of  the  defendants  to  quash  the  venire,  the  record 
shows  this  state  of  facts:  On  the  23d  of  December,  1889,  the 
defendants  filed  with  the  clerk  their  demand  for  a  struck 
jury  to  try  the  cause.  The  clerk  fixed  the  time  of  striking 
the  same  at  10  o'clock  a.  m.  of  December  28,  1889,  and  so 
notified  the  parties.  At  the  time  fixed  the  parties  appeared 
at  the  clerk's  office  for  that  purpose,  and  thereupon  the  clerk 
handed  to  the  attorneys  of  the  defendants  a  list  of  forty 
)iame8  on  a  slip  of  paper,  from  which  a  jury  was  to  be  se- 
lected; and  a  like  list  on  a  slip  to  the  attorneys  of  the  plain- 
tiff. The  list  handed  to  the  attorneys  of  the  defendants,  they 
and  two  of  the  defendants  in  person  took,  and  carefully  con- 
sidered and  canvassed  the  names  thereon  for  about  an  hour, 
and  then  informed  the  clerk  and  the  attorneys  of  the  plain- 
tiff that  they  would  not  demand  a  struck  jury,  and  would 
withdraw  their  demand  therefor.  Thereupon  the  plaintiff's 
attorneys  demanded  that  the  clerk  proceed  *®®  with  the 
striking  of  the  jury  as  the  la\Y  requires  in  such  cases,  which 
he  and  the  attorneys  of  the  plaintiff  proceeded  to  do,  the  clerk 
first  striking  out  one  of  the  names  on  the  list,  and  the  plain- 
tiffs attorneys  then  striking  out  another;  and  they  proceeded 
and    continued  to  tluis  alternately  strike  out  one  of  said 
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names  each,  until  said  clerk  had  stricken  out  twelve  of  said 
names,  and  the  attorneys  of  the  plain tiflf  a  like  number 
thereof.  Afterward,  the  defendants  objected  to  the  sum- 
moning of  the  jury  so  struck,  and  asked  the  clerk  not  to  issue 
a  venire  for  them,  and  that  the  regular  panel  be  recalled  to 
try  the  cause. 

In  support  of  their  objection  they  filed  certain  affidavits, 
and  the  plaintiff  filed  an  affidavit  in  opposition  thereto.  The 
court  overruled  the  objection,  and  directed  the  clerk  to  issue 
a  venire  for  said  jury.  After  said  jury  had  been  summoned, 
and  before  they  were  impaneled  and  sworn,  the  defendants 
filed  their  motion  to  quash  the  venire  and  their  challenge  to 
the  array  of  said  panel,  supported  by  certain  affidavits,  and 
the  plaintiflF  presented  an  affidavit  in  opposition  thereto. 
The  court  overruled  the  motion  and  challenge.  It  is  shown 
by  the  record  that  several  days  prior  to  the  time  the  defend- 
ants demanded  a  struck  jury,  and  during  the  November  term 
of  said  court,  the  defendants'  attorneys  stated  in  open  court 
that  they  would  not  try  said  cause  by  the  regular  jury  then 
in  attendance,  but  would  demand  a  struck  jury  to  try  the 
cause,  and  that  on  the  20th  of  December,  1889,  the  judge  of 
said  court  notified  one  of  the  defendants'  attorneys  that  there 
was  no  cause  to  be  tried  by  a  jury  at  that  term,  unless  they 
desired  to  so  try  this  case,  and  was  informed  by  said  attor- 
ney that  they  did  not  desire  to  try  it  by  the  regular  panel, 
but  would  demand  a  struck  jury,  and  thereupon  said  regular 
jury  was  on  said  day  discharged  for  the  term.  We  think 
*•*  there  was  no  error  in  these  proceedings  of  which  the 
appellants  can  complain.  The  statute  must  receive  a  rea- 
sonable construction,  and  when  either  party  is  present  at  the 
time  and  place  fixed  to  strike  the  jury,  and  refuses  to  act,  he 
is  absent  within  the  meaning  of  the  statute,  and  the  clerk 
should  strike  out  names  for  him.  It  is  true  the  machinery 
of  the  law  is  put  in  motion  by  the  party  making  the  demand 
for  a  struck  jury,  but  when  it  is  once  set  in  motion,  and  the 
clerk  is  caused  to  act  officially  in  the  matter,  it  does  not  lie 
with  the  party  invoking  its  aid  to  arrest  the  force  so  created. 
And  when  in  this  case  the  parties  appeared  in  the  clerk's 
office  at  the  time  fixed  for  stFiking  the  jury,  and  the  clerk 
selected  the  names  of  forty  persons  from  which  the  jury  was  to 
be  struck,  and  gave  to  each  of  the  parties  a  list  of  such  names, 
the  process  of  striking  the  jury  had  actually  commenced;  the 
clerk  was  in  the  performance  of  an  official  duty  of  a  public 
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oflBcer,  and  it  was  not  then  within  the  power  of  the  defendants 
to  stop  or  impede  the  proceeding  by  withdrawing  their  de- 
mand for  a  struck  jury,  or  by  remaining  present,  protesting 
and  refusing  to  act.  Some  objections  are  made  by  the  learned 
counsel  for  the  appellants  to  a  portion  of  the  instructions 
given  to  the  jury.  The  objections  offered  are  quite  numerous, 
but  we  think  that  when  the  instructions  are  considered 
together,  as  they  should  be,  they  fully  and  correctly  state 
the  law  applicable  to  the  case.  The  appellants  also  tendered 
certain  instructions  which  were  refused  by  the  court,  but 
every  point  in  the  case  seems  to  be  fully  covered  by  the 
numerous  and  carefully  framed  instructions  which  the  court 
gave  the  jury,  and  it  was  not  necessary  or  proper  to  indulge 
in  repetitions. 

The  judgment  of  the  lower  court  ought  to  be,  and  it  is  af- 
firmed.   

CoKPOBATiONS. — LiABiLrTT  FOR  Fraudulbnt  IssuB  OF  Stock:  See  th« 
notes  to  Allen  v.  South  Boston  B.  R.  Co.,  15  Am.  St.  Rep.  192,  and  Fearing- 
Urn  V.  South  Boston  R.  R.  Co.,  15  Am.  St.  Rep.  226. 

Corporations— Liability  for  Wrongs  of  Agents. — A  corporation  it 
liable  for  the  torts  of  its  agents  within  the  apparent  scope  of  their  author- 
ity:  Jonea  v.  Western  Vermont  R.  R.  Co.,  27  Vt.  399;  65  Am.  Dec.  206,  and 
note;  Fithkill  Sav.  Inst.  r.  National  Bank,  80  N.  Y.  162;  36  Am.  Rep.  595; 
Hussfy  T.  Norfolk  etc.  R.  R.  Co.,  98  N.  C.  34;  2  Am.  St.  Rep.  312,  and  note. 

Limitations  of  Actions— Fraudulent  Concealment  of  Action. — The 
statute  of  limitations  does  not  begin  to  run  against  a  plaintiff  who  has  been 
kept  in  ignorance  of  his  rights  by  fraudulent  practices  on  the  part  of  the 
defendant  until  the  discovery  of  the  fraud:  Lewey  v.  Fricke  Coke  Co.^  166 
Pa.  St.  636;  45  Am.  St.  Rep.  684,  and  note,  with  th«  oases  collected. 
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Powers  v,  Tillet. 

[87  Maine,  34.] 

Tbxspass  —  Chanok  in  Form  op  Property  —  Measure  of  Damages.— 
The  owner  of  trees  cut  from  his  land  by  a  willful  trespasser,  and  by 
him  manufactured  into  railroad  ties,  and  sold  to  an  innocent  purchaser, 
is  entitled  to  recover  from  the  latter  the  value  of  the  property  at  the 
time  of  the  purchase  without  any  deduction  for  the  increased  value  put 
upon  it  by  the  labor  of  the  trespasser. 

Tbespass — Change  in  Form  or  Property— Right  to  Retake. — A  tres- 
passer cannot  acquire  any  property  in  the  chattels  taken  by  expending 
labor  upon  them.  They  still  remain  the  property  of  the  original  owner, 
who  may  retake  them  wherever  he  may  find  them,  free  from  any  claim 
by  the  trespasser  for  their  increased  value  by  reason  of  liis  labor. 

F.  A.  and  D.  H.  Powers,  and  L.  C.  Stearns^  for  the  plaintiff. 

C.  P.  Allen,  for  the  defendant. 

••  Strout,  J.  Trover  for  a  quantity  of  railroad  sleepers. 
The  cedar  logs  from  which  the  sleepers  were  made  had  been 
cut  on  plaintiff's  land  by  two  trespassers,  and  by  them  manu- 
factured into  sleepers,  and  then  sold  to  the  defendant.  The 
question  is,  What  is  the  rule  of  damages?  The  presiding 
judge  instructed  the  jury,  that  the  plaintiff  was  entitled  "to 
recover  the  value  of  the  sleepers  at  the  time  of  conversion 
[by  defendant],  whatever  the  sleepers  were  worth  in  the 
market  to  sell";  that,  "at  the  instant  Mr,  Tilley  [defendant] 
made  that  conversion,  that  instant  he  interfered  with  Mr. 
Powers'  rights,  and  Mr.  Powers  [the  plaintiff]  is  entitled  to 
compensation  measured  by  the  value  of  the  sleepers  at  that 
time.  If  Mr.  York  [the  trespasser]  had  added  to  the  value 
of  those  sleepers  by  his  labor,  that  does  not  matter."    To 
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this  instruction  defendant  excepted.  He  now  claims  that 
plaintiflf  should  recover  only  the  value  of  the  logs  before 
manufacture  into  sleepers. 

The  logs  being  the  property  of  the  plaintiflf  when  cut,  the 
trespasser  could  not  acquire  any  property  therein  by  expend- 
ing labor  upon  theiu.  They  still  remained  his  property,  and 
he  could  take  them  as  such  wherever  he  could  find  them, 
and  the  trespasser  could  have  no  claim  against  him  for  this 
increased  value  by  reason  of  his  labor  thereon.  When  the 
defendant  received  the  sleepers  from  the  trespassers,  and  con- 
verted them  to  his  own  use,  he  took  possession  of  plaintiff's 
property  wrongfully.  His  conversion  of  the  property  could 
not  antedate  his  purchase.  That  conversion  was  of  the 
sleepers  as  they  then  were,  not  jof  the  logs  as  when  cut.        'J 

The  rule  of  damages  in  trover  is  universal,  that  it  is  the 
value  of  the  property  at  the  time  of  the  conversion.  If  the 
plaintiflf  had  replevied  the  sleepers,  it  is  diflBcult  to  perceive 
any  defense  that  could  have  been  made.  Could  the  defend- 
ant have  said  that  he  had  a  special  property  in  the  sleepers 
to  the  extent  of  the  value  added  to  the  logs  by  the  original 
trespassers,  and  require  plaintiflf  to  pay  that  value  before 
maintaining  his  suit?  •*  Clearly  not.  A  rule  that  would 
relieve  trespassers  from  all  loss  would  tend  to  encourage 
wrongdoing. 

It  has  sometimes  been  held  that  when  the  trespass  was 
involuntary  and  not  willful,  the  owner  should  recover  his 
actual  loss,  and  not  the  increased  value  added  by  the  tres- 
passer: Beede  v.  Lamprey,  64  N.  H.  510;  10  Am.  St.  Rep. 
426.  The  supreme  court  of  the  United  States,  however,  lays 
down  a  different  rule  in  Wooden  Ware  Co.  v.  United  Slates, 
106  U.  S.  432,  But  when  the  trespass  is  willful,  the  courts 
adopting  the  mitigated  rule  of  damages  against  involuntary 
trespassers  allow  the  full  value  of  the  property  in  the  con- 
dition in  which  it  was  at  the  time  of  the  conversion.  If 
defendant  claimed  that  the  trespass  was  not  willful,  it  was 
for  him  to  show  it,  before  he  could  ask  any  mitigation  of  the 
ordinary  rule  of  damages.  We  find  no  such  evidence  in  the 
case. 

In  Moody  v.  Whitney,  38  Me.  174,  61  Am.  Dec.  239,  relied 
on  by  defendant,  the  court  recognize  and  approve  the  rule, 
that  in  trover  the  damages  are  the  value  of  the  property  at 
the  time  of  conversion.  But,  in  that  case,  the  court  said: 
"There  is  no  evidence  of  a  conversion  by  the  defendants  after 

Ail.  s>T.  filP.,  You  XI-VII.  — 20 


306  State  v.  Swett.  [Maine, 

they  began  to  take  away  the  timber  from  the  place  where  it 
originally  stood."  The  conversion  was  at  the  time  of  cutting, 
and  the  damages  were  necessarily  the  value  of  the  timber 
immediately  after  it  was  cut,  and  had  become  personal  prop- 
erty. This  included  the  cost  of  cutting,  in  addition  to  the 
Btumpage.  And  in  Cushing  v.  Longfellow,  26  Me.  306,  which 
was  an  action  of  trespass  de  bonis,  the  cause  of  action  accrued 
the  moment  the  trees  were  severed  from  the  land,  and  of 
course  the  damages  were  limited  to  their  value  at  that  time. 
But  the  court  say  the  owners  "might  have  seized  them 
wherever  they  could  find  them;  and  might  have  demanded 
them,  at  another  place,  of  one  having  them  there,  and,  in  an 
action  of  trover,  have  recovered  the  value  of  them  there." 

Upon  principle  and  authority  the  instruction  complained 
of  was  correct,  and  the  entry  must  be,  exceptions  overruled. 


Trespass— Change  in  Form  of  Property — Damages — Recovery  o» 
Property.  — In  an  action  of  trespass  for  unlawful  entry  upon  land  and  cut- 
ting and  carrying  away  and  converting  timber  growini;  thereon,  the  injured 
party  is  entitled  to  recover  the  value  of  the  timber  when  it  was  first  severed 
from  the  land,  together  with  adequate  damage  for  any  injury  done  the  land 
in  removing  it;  and  so  long  as  the  timber  is  not  changed  into  a  different 
Bpecies,  as  by  sawing  into  boards,  the  owner  of  the  land  may  regain  possessioa 
of  it  by  recapture  or  any  remedy  provided  by  law,  although  additional  value 
may  have  been  imparted  to  it  by  transportation  to  a  better  market:  Gaskint 
V.  Davis,  115  N.  C.  85;  44  Am.  St.  Rep.  439,  and  extended  note  in  which 
the  subject  ia  fully  discussed. 
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[87  Maine,  99.] 

Gami  Laws— Carrier's  Liability. — A  common  carrier  who  knows  that 
closed  packages  delivered  to  him  for  transportation  contain  lobsters, 
but  does  not  know,  nor  have  reason  to  believe,  that  they  are  of  a 
kind  which  he  is  prohibited  by  law  from  having  in  his  possession,  does 
not,  by  retaining  such  possession  for  the  purpose  of  transportation 
without  examination,  render  himself  liable  for  a  penalty  imposed  by 
statute. 

Carriers — Duty  to  Examine  Goods. — A  common  carrier  is  not  compelled 
to  break  open  packages  offered  to  him  for  transportation,  in  order  to 
ascertain  whether  they  contain  goods  which  he  is  prohibited  from  hav. 
ing  in  his  possession,  nor  can  he  be  held  liable  for  a  failure  to  make 
■nch  examination  in  the  absence  of  circumstances  aronsiog,  or  oalon- 
lated  to  arouse,  his  suspicions. 

F.  W.  Robinson^  county  attorney^  for  the  state. 
C.  Hale,  for  the  defendanL 
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109  Peters,  C.  J.  One  of  the  proprietors  of  Swett's  Ex- 
press Company  and  a  cartman  in  the  employment  of  the 
company  were  tried  on  a  criminal  complaint  against  them 
for  having  in  their  possession  nineteen  hundred  and  twenty- 
four  lobsters  of  less  than  ten  and  a  half  inches  in  length. 

The  complaint  was  brought  upon  section  2  of  chapter  292 
of  the  laws  of  1889,  which  section  reads  as  follows: 

"  It  is  unlawful  to  catch,  buy,  or  sell,  or  expose  for  sale,  or 
possess  for  any  purposes,  between  the  first  day  of  July  and 
the  first  day  of  the  following  May,  any  lobster  less  than  tea 
and  one-half  inches  in  length,  alive  or  dead,  cooked  or  un- 
cooked, measured  in  manner  as  follows:  Taking  the  length  of 
the  back  of  the  lobster,  measured  from  the  bone  of  the  nose 
to  the  end  of  the  '*•  bone  of  the  middle  flipper  of  the  tail^ 
the  length  to  be  taken  with  the  lobster  extended  on  the  back 
its  natural  length;  and  any  lobsters  shorter  than  the  pre- 
scribed length  when  caught  shall  be  liberated  alive  at  the 
risk  and  cost  of  the  parties  taking  them,  under  a  penalty  of 
one  dollar  for  each  lobster  so  caught,  bought,  sold,  exposed 
for  sale,  or  in  possession,  not  so  liberated." 

There  were  twelve  barrels  of  the  lobsters  packed  in  the 
customary  manner  for  shipment  to  New  York.  There  was 
evidence  tending  to  show  that  the  respondents  knew  that  the 
barrels  contained  lobsters,  but  no  evidence  that  they  knew 
while  the  same  were  in  their  possession  that  they  were  short 
lobsters.  The  barrels  had  not  been  in  their  possession  but  a 
few  moments  before  they  were  seized  and  carried  away  by  a 
game  and  fish  warden. 

The  counsel  for  the  respondents  asked  for  instructions  ap- 
propriate to  the  positions  of  the  defense  which  were  refused 
by  the  learned  judge,  who  gave  in  their  stead  the  following 
rulings: 

"  If  these  respondents  did  not  know  that  the  barrels  in- 
trusted to  them  contained  lobsters  of  some  length,  that  is,  if 
they  were  not  aware  that  the  barrels  contained  lobsters  at  all, 
even  though  they  were  constructively  in  their  possession,  then 
they  cannot  be  found  guilty.  But  while  a  common  carrier  is 
obliged  to  receive  all  goods  oflFered  him  for  transportation,  he 
is  not  obliged  to  receive  into  his  possession  such  goods  as  the 
law  forbids  him  to  receive  into  his  possession.  He  is  not 
obliged  to  receive  short  lobsters  for  transportation,  because 
the  law  prohibits  the  possession  of  them  for  any  purpose. 
But,  gentlemen,  I  will  go  a  little  further,  and  I  instruct  you 
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that  if  a  common  carrier  receives  into  his  possession  for 
transportation,  or  otherwise,  lobsters,  that  is,  if  he  receives 
barrels  which  he  knows  contain  lobsters,  then  he  is  bound  in 
law  to  know  whether  those  lobsters  are  longer  or  shorter  than 
ten  and  one-half  inches,  measured  according  to  the  statute; 
and  if  any  such  lobsters,  as  a  matter  of  fact,  are  less  than  ten 
and  one-half  inches  in  length,  then  short  lobsters  are  in  his 
possession  within  the  meaning  of  the  law,  and  he  would  be 
guilty  of  violating  this  statute. 

Ill  "Now  you  apply  these  principles  of  law  to  the  testi- 
mony in  this  case,  taking  up  each  one  of  these  respondents. 
If  the  respondent  Swett  knew  when  he  sent  his  team  to  Com- 
mercial wharf  that  it  was  to  receive  twelve  barrels  of  lobsters, 
and  as  matter  of  fact  it  did  receive  twelve  barrels  of  lobsters, 
then  he  was  bound  to  know  whether  those  lobsters  were  shorter 
than  prescribed  by  the  statute  which  I  have  read;  he  is  bound 
to  know  it  in  law,  and  if  any  of  those  lobsters  were  less  than 
ten  and  one-half  inches  in  length,  measured  according  to  the 
statute,  they  were  in  his  possession,  and  you  would  be  justi- 
fied in  finding  a  verdict  against  him.  But  if  you  have  a  rea- 
Bonable  doubt  as  to  any  of  these  facts,  he  is  entitled  to  the 
benefit  of  it,  and  must  be  acquitted." 

We  are  of  the  opinion  that  the  law  is  not  so  exacting  a& 
these  rulings  would  make  it,  and  we  feel  clear  that,  if  tha 
respondents  neither  knew  nor  had  good  reason  to  believe  that 
the  barrels  contained  short  lobsters,  they  should  have  been 
acquitted. 

There  are  in  our  markets  long  as  well  as  short  lobsters — 
legal  as  well  as  illegal  lobsters.  And  it  must  be  presumed 
that  the  legal  constitute  tiie  vast  bulk  of  those  that  are  the 
Bubject  of  traflBc  and  transportation.  Therefore,  it  may  prop- 
erly have  been  presumed  by  the  respondents  that  the  lobstera 
in  question  were  of  the  length  required  by  law,  there  being 
nothing  indicating  the  contrary.  The  presumption  is  that 
the  conduct  of  men  will  be  in  obedience  to  the  requirements 
of  the  law  when  a  violation  of  such  law  constitutes  a  criminal 
offense.  Legal  lobsters  and  illegal  lobsters  are  two  distinct 
and  independent  things. 

What  inconveniences  and  risks  would  men  be  subjected  to 
who  are  only  in  an  indirect  way  connected  with  commerce  in 
lobsters,  or  commerce  in  other  articles  as  well,  if  the  rule 
given  in  this  case  in  behalf  of  the  government  should  pre- 
vaiL     All  subordinates  in  railroad  corporations  and  express 
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companies  would  be  as  much  punishable  for  handling  freight 
containing  illegiil  lobsters  as  their  principals  would  be,  includ- 
ing such  classes  as  agents,  clerks,  cartnien,  porters,  and  em- 
ployees of  every  grade  and  kind.  There  can  be  no  distinction 
between  ***  the  liabilities  of  the  different  classes  of  men  en- 
gaged in  exercising  a  control  over  the  property.  In  fact,  sub- 
ordinates would  be  the  persons  usually  to  be  caught  in  the 
net  of  the  law.  If  a  carrier  who  knows  that  packages  deliv- 
ered to  him  contain  lobsters,  not  knowing  whether  they  are 
long  or  short  lobsters,  transports  them  at  his  personal  peril, 
his  business  will  be  profitless  and  hazardous  as  far  as  that 
kind  of  carriage  is  concerned.  In  such  case  the  freight  must 
be  overhauled  and  examined,  entailing  a  delay  and  conse-. 
quently  an  injury  to  such  perishable  property.  How  long 
would  it  probably  have  taken  the  employees  of  this  express 
company  to  measure  these  nineteen  hundred  and  twenty-four 
lobsters,  "by  taking  the  length  of  the  back  of  the  lobster, 
measured  from  the  bone  of  the  nose  to  the  end  of  the  bone  of 
the  middle  flipper  of  the  tail,  the  length  to  be  taken  with  the 
lobster  extended  on  its  back  its  natural  length"? 

How  much  more  reasonable  would  it  be  to  relieve  carriers 
of  such  extreme  impositions,  as  long  as  they  are  not  conniv- 
ing with  law-breakers,  and  to  leave  the  work  of  discovering 
such  infractions  of  tiie  laws  to  fish  and  game  wardens  and 
other  official  detectives.  The  judge  in  his  charge  in  this  case 
said:  "It  is  true,  as  claimed  by  the  attorney  for  the  respond- 
ent, that  if  a  package  is  offered  to  a  carrier  for  transporta- 
tion, he  is  not  compelled  by  law  to  break  open  the  package 
for  the  purpose  of  ascertaining  wiiether  or  not  it  contains  con- 
traband goods.  A  law  requiring  such  strictness  of  examina- 
tion would  be  an  interference  with  the  rights  of  shippers  that 
would  not  be  tolerated."  Why  do  not  these  remarks  apply 
here  exactly?  Why  is  not  this  a  case  where  the  argument  of 
intolerable  inconvenience  applies  as  forcibly  as  in  any  other? 
The  aim  of  the  law  is  to  attain  only  reasonable  and  practical 
results  in  all  matters  where  public  interests  are  concerned. 
If  the  respondents  did  not  know,  or  have  reason  to  believe 
that  the  packages  contained  short  lobsters,  they  were  not 
under  any  obligation  to  explore  and  hunt  as  a  detective 
would,  to  see  if  they  might  not  perchance  obtain  such  knowl- 
edge.    Their  possession  was  excusable,  at  least. 

**'  An  appeal  in  behalf  of  ihe  government  is  made  to  the 
doctrine  of  the  courts  that  for  some  statutory  offenses  a  per- 
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son  may  be  held  even  though  he  be  ignorant  of  the  facta 
which  constituted  his  offense.  That  principle  is  applied  only 
in  minor  offenses  upon  some  ground  of  public  policy  for  the 
protection  of  society  against  abuses  which  cannot  be  prevented 
under  any  more  liberal  rule.  But  public  policy  requires  the 
application  of  no  such  rigorous  rule  here,  where  an  express 
carrier  and  his  cartman  could  each  be  punished,  if  punished 
at  all,  in  the  sum  of  nineteen  hundred  and  twenty-four  dol- 
lars, for  having  in  possession  for  from  five  to  fifteen  minutes 
a  property  for  the  carriage  of  which  the  company  would  have 
received  the  sum  of  only  six  dollars.  We  do  not  think  that 
the  facts  of  the  case  present  a  very  meritorious  complaint 
against  the  respondents  in  any  view  of  the  law. 

The  authorities  on  this  question  are  few,  for  the  reason 
that  hitherto  extreme  notions  on  the  subject  have  not  pre- 
vailed. The  case  of  Bennett  v.  American  Express  Co.,  83  Me. 
236,  23  Am.  St.  Rep.  774,  is  certainly  in  the  direct  line  of  the 
doctrine  which  we  adopt  in  the  present  case.  In  the  Nitro- 
Glycerine  Case,  15  Wall.  524,  it  was  held  that  no  liability 
rests  on  a  common  carrier  for  injuries  caused  by  dangerous 
explosives  loaded  on  his  ship,  neither  he  nor  his  agent  know- 
ing or  having  reasonable  cause  to  believe  that  the  materials 
were  hazardous  merchandise.  In  the  opinion  the  pending 
question  is  quite  elaborately  discussed  on  authority  and  prin- 
ciple. The  doctrine  of  that  case  was  followed  in  State  v. 
Goss,  59  Vt.  266,  59  Am.  Rep.  706,  where  the  agent  of  an 
express  company  was  complained  of  for  selling  intoxicating 
liquors,  because  he  received  packages  of  liquors  and  delivered 
tliem  and  received  money  therefor  for  the  shipper,  the  sale 
taking  place  at  the  date  of  such  delivery.  The  court  decided 
that  the  respondent  could  not  be  held  unless  he  knew  or  had 
good  reason  to  believe  that  the  packages  delivered  by  him 
contained  intoxicating  liquors.  And  the  court,  in  closing  its 
discussion  in  that  case,  says:  "If,  then,  in  the  absence  of 
suspicious  appearances  and  circumstances,  an  express  carrier 
is  neither  bound  to  know  nor  authorized  to  find  out,  as  a  con- 
dition of  receiving  it,  ***  what  a  package  contains  that  is 
offered  him  for  carriage,  it  would  be  strange  to  hold  him 
guilty  of  a  criminal  offense  because  of  the  character  of  its 
contents;  for  in  such  case  he  is  bound  to  carry,  and  is  liable 
if  he  does  not;  and  the  law  will  not  compel  a  man  to  act, 
and  then  punish  him  for  acting." 

Exceptions  sustained. 
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Gams  Laws — Violation  of  bt  Carriebs. — The  legislature  may  enact  % 
statute  makinp;  it  unlawful  for  any  carrier  to  transport  game  killed  in  the 
state,  knowing  the  same  to  have  been  sold,  or  knowing  that  it  is  to  be  sold 
or  offered  for  sale;  and  any  carrier  transporting  game  in  violation  of  such 
statute  will  be  amenable  to  the  penalty  prescribed  thereby:  A)ne7-ican  Eh> 
pre88  Co.  V.  People,  133  111.  649;  23  Am.  St.  Rep.  641.  A  statute  imposing 
a  penalty  upon  any  person  killing,  destroying,  or  having  in  hia  possession 
between  the  first  days  of  October  and  January  more  than  one  moose,  two 
caribou,  or  three  deer,  does  not  prohibit  common  carriers  from  having 
more  than  three  deer  in  their  possession  between  said  days  for  the  purpose 
of  transportation:  Bennett  v.  American  Express  Co.,  83  Me.  236;  23  Am.  St. 
Reo.  774. 
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DiVOROB — DCTT  OF  FATHER  TO  SdPPORT  ChILD  AWARDED  TO  MOTHKR. — , 
A  decree  of  divorce  granted  to  a  wife,  committing  to  her  the  care  and 
custody  of  her  minor  child,  entirely  relieves  the  father  from  any  legal 
obligation  to  support  the  child,  except  such  as  may  be  imposed  upon 
him  by  the  original  or  any  subsequent  decree  in  the  divorce  proceedings. 

Divorce — Doty  of  Father  to  Sopfort  Child. — A  wife  who  is  granted  a 
divorce  and  the  custody  and  care  of  her  minor  child  cannot  maintain 
an  independent  action  against  the  father  for  the  support  of  the  child 
thereafter,  if  the  decree  of  divorce  is  silent  as  to  any  allowance  for  the 
support  ot  such  child. 

T.  P.  Pierce  and  H.  E.  Hall,  for  the  plaintiflF. 
/.  B.  Peaks.,  for  the  defendant. 

123  Peters,  C.  J.  The  plaintiff  is  the  husband  of  a  former 
wife  of  the  defendant,  and  has  been  supporting  in  his  family 
a  daughter  of  his  wife  by  her  former  husband  (the  defend- 
ant), the  wife  having  obtained  a  divorce  from  the  latter  for 
his  fault.  By  the  decree  of  divorce  the  custody  of  such 
minor  child  was  committed  to  the  mother.  The  plaintiff  now 
claims  to  recover  in  this  action  for  the  child's  support,  for  a 
period  from  1884  to  1893,  the  sum  of  nearly  thirteen  hundred 
dollars.  No  express  agreement  is  pretended,  and  only  such 
an  implied  agreement  as  can  legally  result  from  the  relations 
of  the  parties. 

We  are  of  the  opinion  that  the  action  cannot  be  main- 
tained. We  think  that  when  a  divorce  is  granted  to  a  wife, 
and  as  a  consequence  of  it  she  has  committed  to  her  the  care 
and  custody  of  her  minor  child,  it  follows  that  the  father  be- 
comes entirely  absolved  from  the  common-law  obligation 
which  previously  rested  upon  him  to  support  such  child; 
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and  that  the  only  obligation  of  the  kind  afterward  resting 
upon  him  consists  in  such  terms  and  conditions,  in  respect  to 
alimony  and  allowances,  as  ***  the  court  may  impose  on 
him  in  the  decree  of  divorce,  or  in  some  subsequent  decree  in 
the  same  proceeding. 

Mr.  Bishop,  in  his  treatise  on  Marriage  and  Divorce,  which 
contains  a  discussion  of  this  question  and  of  the  authorities 
touching  it,  expresses  our  views  in  the  following  statement: 
"It  seems  to  be  a  principle  of  the  unwritten  law  that  the 
right  to  the  services  of  the  children  and  the  obligation  to 
maintain  them  go  together.  The  consequence  of  which  would 
be,  that,  if  the  assignment  of  the  custody  to  the  mother 
goes  to  the  extent  of  depriving  the  father  of  his  title  to  the 
services  of  the  children,  he  cannot  be  compelled  to  maintain 
them  otherwise  than  in  pursuance  of  some  statutory  regula- 
tion. When  the  court  granting  the  divorce  and  assigning  the 
custody  to  the  wife  makes,  under  the  authority  of  the  stat- 
ute, provision  for  their  support  out  of  the  husband's  estate, 
he  would  seem,  upon  principles  already  mentioned,  to  be  re- 
litved  from  all  further  obligation":  2  Bishop  on  Marriage 
and  Divorce,  6th  ed.,  sec.  557. 

And  we  have  no  doubt  that  the  same  exoneration  from 
common-law  liabilities  and  remedies  follows  when  the  court 
awards  the  custody  of  the  child  to  the  mother,  but  is  silent 
in  its  decree  on  the  question  of  allowances  for  the  support  of 
the  children  or  for  herself. 

The  implication  of  the  decree  in  such  case  is  that  the  wife 
voluntarily  assumed  the  burden  of  supporting  the  children, 
or  that  there  was  some  other  special  reason  for  the  omission. 
It  is  well  known  that  the  record  does  not  tell  the  whole  story 
of  many  divorce  cases.  It  is  a  common  thing  for  parties  to 
arrange  matters  of  alimony  and  allowances  among  themselves 
before  the  cause  is  heard  by  the  court.  And  the  court  per- 
mits such  settlements:  Burnett  v.  Paine,  62  Me.  122.  And 
allowances  to  the  wife  for  herself,  and  allowances  to  her  for 
the  support  of  her  children,  are  usually  included  in  one  sum. 
And  then  the  wife  very  often  relinquishes  all  claim  for  either 
alimony  or  allowance  for  the  support  of  her  children,  ia  order 
to  remove  opposition  by  her  husband  to  her  divorce. 

We  have  very  little  doubt  that  there  was  something  behind 
the  record  in  the  decree  of  divorce  put  in  evidence  here. 
The  **'  libel  alleges  instances  of  extreme  cruelty,  and  prays 
for  allowances  for  the  wife  and  child.     The  defendant  was 
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personally  notified,  but  did  not  appear.  And  still,  costs  were 
not  granted,  nor  any  sunris  of  any  kind  allowed.  The  infer- 
ence is  quite  irresistible  that  the  divorce  was  procured  by 
Bome  arrangement  of  the  parties.  And  the  inference  is  made 
stronger  by  the  fact  that  the  libel  alleges  that  the  respondent 
was  possessed  of  real  estate  in  Rockland  and  personal  prop- 
erty in  Boston. 

Although  a  husband  loses  the  services  of  his  divorced  wife 
and  the  earnings  of  their  children,  still  he  is  not  altogether 
relieved  from  the  legal  duty  of  assisting,  according  to  circum- 
stances, in  the  support  of  either  the  wife  or  children.  The 
common-law  obligation  no  longer  exists,  but  a  statutory  obli- 
gation is  substituted  in  its  place.  The  burden  of  such  sup- 
port falls  on  the  wife  in  the  first  instance.  But  the  husband 
may  be  compelled  at  any  time  to  assist  her.  There  is  noth- 
ing inconsistent  in  an  application  by  her  in  subsequent  pro- 
ceedings in  the  original  cause  of  the  divorce  for  an  allowance 
for  the  support  of  children,  if  she  has  not  had  any,  or  for  an 
additional  allowance  if  she  has.  The  statute  so  declares,  and 
the  court  has  so  held:  Harvey  v.  Lane,  66  Me.  536. 

In  this  way  all  the  equities  of  the  parties  can  best  be  con- 
sidered and  all  their  rights  upheld.  It  would  be  unjust  to 
allow  both  a  common-law  remedy  and  the  statutory  remedy 
to  exist  at  the  same  time,  and  it  would  operate  too  severely 
on  a  husband  for  him  to  be  constantly  exposed  to  action  by 
his  divorced  wife  and  also  by  strangers  to  recover  of  him  sums 
expended  by  them  for  the  support  of  his  children,  over  whom 
he  is  not  allowed  to  exercise  any  control.  Especially  would 
Buch  a  rule  operate  vexatiously  when  all  such  claims  can  be 
considered  and  adjusted  on  either  legal  or  equitable  grounds 
in  one,  and  that  an  already  existing  proceeding. 

We  regard  the  case  of  Gilley  v.  Gilley,  79  Me.  292,  1  Am. 
St.  Rep.  307,  as  virtually  establishing  the  law  of  the  present 
case.  It  was  there  held  that  a  wife  could  maintain  an  action 
against  a  husband,  from  whom  she  had  been  divorced  for  his 
fault,  for  the  expense  of  supporting  their  minor  children  in 
her  possession,  but  only  ***  expressly  so  held  because  she 
did  not  have  the  legal  custody  of  the  children.  And  we  con- 
sider that  the  doctrine  adopted  by  us  in  this  discussion  is 
sustained  by  the  weight  of  the  adjudged  cases  generally,  al- 
though there  are  some  authorities  of  a  very  positive  character 
the  other  way.  We  have  no  doubt,  at  any  rate,  that  our  own 
policy  is  the  better  one  on  the  questions  here  presented. 
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There  can  be  no  more  significant  evidence  of  it  than  the  fact 
that  no  such  action  as  the  present  has  ever,  until  now,  been 
before  the  court  in  this  state.  The  same  question  came  before 
the  Massachusetts  court  in  the  case  of  Brow  v.  Brightman, 
136  ^lass.  187,  and  was  there  determined  adversely  to  the 
plaintiff. 

Judgment  for  defendant. 

Divorce— Decree  Awarding  Cdstodt  o»  Child  to  Mother — Liabil- 
ity OP  Father  for  Support  —  If  a  decree  of  divorce  is  granted  either 
parent  without  provision  for  the  custody  of  the  children  of  the  marriage, 
the  parental  relation  between  the  parties  and  their  children  is  not  changed 
nor  affected  thereby,  and  the  father  remains  liable  for  their  support  during 
their  minority.  This  rule  is  based  on  the  principle  that  he  is  entitled  to 
the  services  and  earnings,  and  liable  for  the  support  of  his  children  during 
their  minority,  independent  of  any  statute  or  decree  of  court:  Oille;/  v. 
Oilley,  79  Me.  292;  1  Am.  St.  Rep.  .307.  When  the  decree  divorcing  the 
parties  awards  the  custody  of  the  children  to  the  mother,  but  is  silent  as  to 
any  provision  for  their  maintenance  or  support,  a  different  and  much  more 
difficult  question  is  presented  to  the  court  when  it  is  asked  to  hold  the  father 
liable  in  a  separate  action  for  necessaries  furnished  the  children  by  the  di- 
vorced wife  or  a  third  person.  Upon  this  problem  tlie  courts  of  last  resort 
are  unable  to  agree,  and  are  so  evenly  balanced  on  each  side  of  the  question 
that  no  positive  rule  can  be  deduced  from  the  adjudged  cases.  One  line  of 
authorities  stoutly  maintains  that  a  father  is  not  liable  in  an  action,  sepa- 
rate from  the  divorce  proceedings,  for  the  support  of  his  minor  child,  after 
its  custody  has  been  given  to  the  mother  by  a  decree  of  divorce.  Another 
line  of  cases  positively  asserts  that,  if  a  decree  of  divorce  awards  the  cus- 
tody of  the  infant  children  of  the  marriage  to  the  mother,  either  temporarily 
or  pernianently,  without  making  any  provision  for  their  future  support,  the 
father  is  not  thereby  relieved  of  the  legal  obligation  to  provide  for  their 
maintenance  during  their  minority,  and  if  the  mother  or  a  third  person 
thereafter  maintains  them,  or  makes  reasonable  and  proper  advances  for 
their  support,  such  mother  or  third  person  may  maintain  an  action,  inde- 
pendent of  the  divorce  proceedings,  and  recover  from  the  father  for  the 
necessaries  thus  furnished  them:  Pretzinger  v.  Pretzinger,  45  Ohio  St.  452;  4 
Am.  St.  Rep.  542;  Courtright  v.  Courtright,  40  Mich.  633;  Plaiter  v.  Plaster, 
47  111.  290;  HoU  v.  Holt,  42  Ark.  495;  Maddox  v.  Patterson,  80  Ga.  719; 
ThoJtias  V.  Thomas,  41  Wis.  229;  Stanton  v.  Willson,  3  Day,  37;  3  Am.  Dec. 
255;  Cowlt  v.  Cowls,  3  Gilm.  435;  44  Am.  Deo.  708;  Buckininsler  v.  Buck- 
minster,  38  Vt.  248;  88  Am.  Dec.  652;  Conn  v.  Com,  57  Ind.  323;  Welch's 
Appeal,  43  Conn.  342.  A  statute  providing  that,  upon  the  dissolution  of 
a  marriage  by  divorce,  the  divorced  parents  of  a  minor  child,  in  need  of 
mainteucince,  shall  maintain  it  according  to  their  respective  abilities,  gov- 
erued  the  ruling  in  this  last  case.  In  Plaster  v.  Plaster,  4tJ  111.  290,  the  rule, 
as  sustained  by  the  authorities  above  cited,  is  stated  to  be  that  a  decree 
dissolving  the  marriage  relation  and  giving  the  custody  of  the  children  to 
the  mother,  and  allowing  a  gross  sum  to  her  as  alimony,  does  not  impair 
the  obligation  of  the  father  to  support  them,  and  he  is  thereafter  bouud 
to  provide  a  reasonable  and  proper  support  for  them  during  their  minority, 
fttcording  to  their  age,  ability,  and  circumstauces,  and   bis  own  means. 
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He  is  bound  to  provide  necessaries  only,  including  provision  for  their 
education,  but  he  cannot  be  charged  with  their  tuition  when  a  free  school 
is  accessible  to  them.  In  estimatinfs;  what  is  a  reasonable  and  proper  sup- 
port for  such  children,  their  earnings  should  be  considered,  aud  deducted 
from  the  gross  sum  adjudged  necessary,  for  the  father  is  not  bound  to  sup- 
port  them  in  iilleiiess.  The  cases  maintaining  this  doctrine  apply  the  rule, 
no  matter  under  what  circumstances  the  custody  of  the  children  is 
awarded.  The  fact  that  the  father  is  unfit  to  retain  their  custody  does  not 
constitute  a  controlling  element.  Tlie  rule  and  the  reasons  therefor  were 
thus  stated  in  Prelzinger  v.  Pretzinyer,  45  Ohio  St.  452;  4  Am.  St.  Rep,  542: 

"  The  duty  of  the  father  to  provide  reasonably  for  the  maintenance  of  his 
minor  children,  if  he  be  of  ability,  is  a  principle  of  natural  law;  and  he  is 
under  obligation  to  support  them,  not  only  by  the  laws  of  nature,  but  by  the 
laws  of  the  land.  This  natural  duty  is  not  to  be  evaded  by  the  husband's 
so  conducting  himself  as  to  render  it  necessary  to  dissolve  the  bonds  of  mat- 
rimony, and  give  to  the  mother  the  custody  and  care  of  the  infant  offspring. 
It  is  not  the  policy  of  the  law  to  deprive  children  of  their  rights  on  account 
of  the  dissensions  of  their  parents,  to  which  they  are  not  parties;  or  to  en- 
able the  father  to  convert  his  own  misconduct  into  a  shield  against  parental 
liability.  The  divorce  may  deprive  him  of  the  custody  and  services  of  his 
children  and  of  the  rights  of  guardianship  against  his  will;  but  if,  by  the 
judgment  of  the  court,  and  upon  competent  and  sufficient  evidence,  he  is 
found  to  be  an  unfit  person  to  exercise  parental  control,  while  the  mother 
is  in  all  respects  the  proper  person  to  be  clothed  with  such  authority,  he 
cannot  justly  complain.  It  is  urged  that  the  father  is  released  from  obliga- 
tion to  maintain  his  infant  children,  when  deprived  of  their  society  aud  serv- 
ices against  his  will.  But  if  voluntary  misconduct  on  his  own  part  leads  to 
the  deprivation,  he  is  himself  responsible,  and  not  the  court  which  inter- 
venes for  the  protection  of  his  children.  And  if  the  father,  as  against  a 
stranger,  cannot  escape  liability  for  necessaries  furnished  to  his  minor  chil- 
dren, though  remaining  with  their  mother  after  the  divorce,  the  mother  will 
not  be  barred  of  an  action  against  her  former  husband  for  the  expense  of 
maintaining  the  children.  After  a  dissolution  of  the  marriage  relation  by 
divorce,  the  parties  are  henceforth  single  persons,  to  all  intents  and  purposes. 
All  marital  duties  and  obligations  to  each  other  are  at  an  end,  and  they  be- 
come as  strangers  to  each  other.  Upon  the  establishment  of  such  new  rela 
tions,  a  promise  may  be  implied  on  the  part  of  the  father  to  pay  the  mother,  as 
well  as  a  third  person  who  has  supplied  the  necessary  wants  of  his  infant 
child. 

"  It  is  contended  that  the  defendant  should  have  sought  her  remedy  in 
the  original  divorce  suit  by  a  modification  of  the  decree.  It  is  doubtless 
recognized  as  the  general  doctrine  that  the  court  may,  upon  application 
made  in  the  same  cause,  modify  its  decree  as  to  alimony,  from  time  to  time, 
on  any  change  in  the  condition  of  the  parties,  as  justice  may  require.  And 
such  modification  may  be  obtained  by  an  original  petition  upon  proper  alle- 
gations: Olney  v.  Watts,  43  Ohio  St.  499.  But,  as  we  have  already  seen, 
the  expense  of  maintaining  her  minor  child  was  not  included  in  the  judgment 
allowing  alimony  to  the  defendant  in  error. 

"Owing,  it  may  be,  to  the  father's  insolvency,  the  enforcement  of  his  obli- 
gation to  provide  necessaries  for  his  child  was  left  to  the  future,  as  his  in- 
debtedness might  be  incurred  by  the  furnishing  of  such  necessaries  by  others, 
or  as  bis  pecuniary  condition  might  improve.  But  while  in  the  decree  no 
order  was  made  foi  the  child's  maintenance,  the  father  could  not  avoid  lia- 
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bility  for  his  reasonable  support  because  an  action  against  him  for  necessa- 
ries had  been  commenced  in  another  tribunal,  or  because  of  his  removal  into 
another  county.  The  natural  obligation  resting;  upon  him  in  the  forum  of 
divorce  would  not  become  lifeless  because  its  enforcement  was  not  sought 
in  the  jurisdiction  in  which  the  divorce  was  granted  ":  Pretzinger  v.  Pret' 
zinger,  45  Ohio  St.  452;  4  Am.  St.  Rep.  542. 

On  the  other  hand,  an  equally  long  and  respectable  line  of  authoriiiea 
holds  that  the  awarding  to  the  mother  of  the  custody  of  her  minor  child, 
without  provision  for  its  support,  on  decreeing  her  a  divorce  from  the  father, 
deprives  him  of  all  right  to  the  services  of  the  child,  and  consequently  frees 
him  from  all  liability  to  the  mother  or  a  third  person  furnishing  necessaries 
at  her  request,  for  the  care,  support,  and  maintenance  of  the  child.  Such 
mother  or  third  person  furnishing  necessaries  to  a  child  without  a  contract, 
«xpress  or  implied,  has  no  right  to  recover  of  the  father  by  independent 
action.  The  remedy  to  secure  such  provision  for  the  support  of  the  child  as 
the  father  maj'  have  the  ability  to  furnish  is  under  a  decree  as  part  of  the 
divorce  proceedings  made  at  the  time  the  original  decree  is  rendered,  or  by 
subsequent  supplemental  decree  rendered  as  a  part  of  such  proceedings: 
Husband  v.  Husband,  67  Ind.  583;  33  Am.  Rep.  107;  Brow  v.  Bi-ightman, 
136  Mass.  187;  Filler  v.  FitUr,  33  Pa.  St.  50;  Finck  v.  Finch,  22  Conn.  411, 
overruling  Stanton  v.  Will-son,  3  Day,  37;  3  Am.  Dec.  255;  Hancock  v.  Mer- 
rick,  10  Cush.  41;  Ramsey  v.  Ramsey,  121  Ind.  215;  John-ion  v.  Onsted,  74 
Mich.  437;  Johnson  v.  Johnson,  36  111.  App.  152;  Burritt  v.  Burritt,  29  Barb. 
124;  Reid  v.  Reid,  74  Iowa,  681;  Chandler  v.  Dye,  37  Kan.  765.  In  Brow  v. 
Brightman,  136  Mass.  187-189,  the  supreme  judicial  court  said:  "By  tha 
decree  of  this  court  upon  the  libel  for  divorce,  the  care  and  custody  of  his 
•child  were  taken  from  the  defendant  and  given  to  the  wife.  With  tliis 
decree  in  force  he  had  no  right  either  to  take  the  child  and  support  it  him- 
self, or  to  employ  any  one  else  to  support  it,  without  the  mother's  consent. 
The  wife  had  no  authority  to  bind  the  defendant  by  a  contract  for  the. sup- 
port of  the  child,  and  no  contract  can  be  implied  upon  which  the  plaintiff  caa 
recover  in  this  action.  The  remedy  to  secure  such  provision  for  the  support 
of  the  child  as  the  defendant  might  have  the  ability  to  furnish,  was  under 
a  decree  of  this  court  which  it  had  ample  authority  to  make  in  the  proceed- 
ings before  it  either  as  a  part  of  the  original  decree  or  at  any  subsequent 
time.='  In  Husband  v.  Husband,  67  Ind.  583-585,  33  Am.  Rep.  107,  the 
court  used  this  language:  "  Tlie  action  for  divorce  was  one  in  which  tha 
plaintiff  might,  if  her  case  warranted  it,  and  should  have  obtained  a  provi- 
sion for  the  support  of  the  child;  but,  having  taken  her  decree  for  divorce 
and  the  custody  of  the  child  without  any  provision  for  its  support,  she 
took  upon  herself  the  burden  of  its  support  without  such  provision,  and 
cannot  now  maintain  an  action  for  such  support.  She  is  estopped  by  tha 
record  to  claim  now  what  she  should  have  secured,  if  entitled  to  it,  in  the 
action  for  divorce."  Again,  in  Johnson  v.  John-son,  36  111.  App.  152-155, 
the  court  said  that,  "  the  wife,  by  asking  and  assuming  the  care  and  custody 
of  the  child,  assumed  the  duty  and  obligation  of  its  support.  By  accepting 
the  provisions  made  for  her  by  the  decree,  that  amount  included  all  she  was 
entitled  to  from  her  husband.  She  having  asked  for  and  received  the  care 
and  custody  of  the  child,  she  is  bound  for  its  support," 

The  award  of  the  care  and  custody  of  the  child  to  the  mother  is  presumed 
to  carry  with  it  the  obligation  to  support,  or  at  least  to  relieve  the  father 
from  the  obligation  to  furnish  such  support  upon  the  call  of  the  mother: 
BurriU  v.  Buiritt,  29  Barb.  124.     One  case  goes  so  far  as  to  hold  that  after  a 
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decree  of  divorce,  either  with  or  without  an  order  for  the  custody  of  the  chil- 
dren, there  is  no  implied  obligation  on  the  part  of  the  father  to  pay  for  sup- 
port voluntarily  furnished  by  the  mother  to  the  children,  while  she  assert* 
and  maintains  the  right  to  their  custody,  society,  and  services,  unless  the 
father  has  iu  some  way  manifested  his  purpose  to  abandon  them,  or  ha* 
refused  to  take  them  into  his  custody  and  properly  support  them:  Ramsey 
V.  Ramney,  121  Ind.  215.  This  case,  however,  so  far  as  it  relieves  the 
father  from  any  liability  for  the  further  support  of  his  child,  not  assigned 
to  the  custody  of  any  one  in  the  divorce  proceedings,  is  believed  to  be  con- 
trary to  principle  and  the  weight  of  authority  as  shown  by  the  principal 
case. 

If  a  divorced  woman  to  whom  the  care,  management,  and  maintenance 
of  her  child  is  decreed,  without  any  provision  for  its  support,  remarries,  and 
her  second  husband  takes  the  child  to  his  home  and  cares  for  it  with  kiiowl- 
edge  of  the  provisions  of  the  decree,  without  demapding  pay  of  the  father^ 
who  resides  iu  the  vicinity,  for  the  keeping  of  the  child,  and  without  any 
agreement  regarding  its  support,  the  father  is  not  liable  therefor,  nor  can 
the  divorced  wife  make  any  contract  with  her  second  husband  which  binds 
the  father  for  the  support  of  the  child  without  his  consent:  Johnson  v.  Onatfd, 
74  Mich.  437. 

By  virtue  of  statutory  provisions  in  most  of  the  states  the  court  is  author- 
ized, on  granting  a  divorce,  to  determine  who  shall  have  the  custody  of  the 
children,  and  if  it  awards  them  to  the  mother,  also  to  award  an  allowance 
from  the  father  to  her  for  their  support,  and  to  change  it  from  time  to  time. 
Hence,  the  court  may  make  provision  for  the  support  of  the  children  of  the 
marriage  out  of  the  property  of  the  father  as  a  part  of  the  original  decree  of 
divorce  awarding  their  custody  to  the  mother,  and  may  change  it  from  time 
to  time  upon  a  showing  of  changed  conditions  of  the  parties  or  their  chil- 
dren, or  if  the  decree  which  grants  the  custody  of  the  minor  children  to  the 
mother  is  silent  as  to  any  provision  for  their  support,  the  mother  may  by 
subsequent  motion  in  the  same  proceedings  obtain  an  order  of  court  com- 
pelling the  father  to  provide  her  with  means  with  which  to  support  his  chil- 
dren of  that  marriage  upon  showing  his  ability  to  do  so:  Wilnon  v.  Wilson, 
45  Cal.  399;  Call  v.  Call,  65  Me.  407;  Harvey  v.  Lane,  66  Me.  536;  Cox  v. 
Cox,  25  Ind.  303;  Husband  v.  Hiisbund,  67  Ind.  583;  33  Am.  Rep.  107;^ 
Brmo  V.  Brightman,  136  Mass.  187;  King  v.  Miller,  10  Wash.  274;  Erken- 
brach  v.  Erkenbrach,  96  N.  Y.  456;  Chester  v.  Chester,  17  Mo.  App.  657.  It  has 
been  held  that  the  court  may,  upon  the  petition  of  the  divorced  wife,  make 
an  order  of  allowance  out  of  the  father  for  the  past  as  well  as  the  future 
support  of  their  child  awarded  to  the  mother  by  the  original  decree;  nor 
is  the  power  of  the  court  to  order  an  allowance  for  the  future  support  of 
the  child  affected  by  a  stipulation  of  the  parties,  made  at  the  time  that  the 
divorce  is  granted,  tiiat  a  certain  sum  received  by  the  mother  from  the 
father  shall  be  in  full  for  her  allowance  for  the  support  of  the  child:  Wilson 
V.  Wilsoii,  45  Cal.  399.  Tiie  power  of  the  court  to  make  an  order  for  an  al- 
lowance for  the  past  support  of  the  child  was  denied  in  Chester  v.  Cliester, 
17  Mo.  App.  657.  It  has  also  been  maintained  that  a  decree  of  divorce 
awarding  the  custody  of  a  minor  child  to  the  mother,  and  a  certain  sum  to 
her  as  alimony,  is  conclusive  so  long  as  the  situation  of  the  parties  remains 
unchanged,  and  the  mother  cannot  maintain  a  supplemental  proceeding  ta 
recover  an  additional  sum  for  the  support  of  the  child  M'ithout  alleging  and. 
showing  such  change  in  the  circumstances  of  the  parties  aa  would  make  aa. 
additional  order  expedient:  Reid  v.  Rod,  74  Iowa,  681. 
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BrIGGS    V.    HUNTON. 

[87  Maine,  145.] 

CJoNTHACTS— Warranty  or  Fitness. — There  is  no  implied  warranty  In  a 
contract  for  the  service  of  a  stallion  for  breeding  that  the  animal  is 
free  from  disease  that  may  be  transmitted  to  offspring. 

Police  Power. — The  use  of  private  property  for  a  private  purpose,  not 
deleterious  to  public  health  or  welfare,  so  as  to  come  within  proper 
police  regulation,  may  be  enjoyed  free  from  legislative  control. 

Sales. — The  Price  of  Service  of  a  Stallion  for  breeding  purposes  may 
be  recovered  if  the  animal  has  not  been  advertised  or  held  out  for  pub- 
lic use,  although  he  has  not  been  registered  as  required  by  statute. 

G.  C.  Wing,  for  the  plaintiffs. 

A.  R.  Savage  and  H.  W.  Oakea,  for  the  defendant. 

***  Haskell,  J.     Two  questions  are  presented: 

1.  Does  a  contract  for  the  service  of  a  stallion  for  breeding 
contain  an  implied  warranty  that  the  animal  is  free  from  dis- 
ease that  may  be  transmitted  to  offspring?  The  element  of 
deceit  that  might  result  from  the  concealment  of  disease 
known  to  the  owner  of  the  animal  must  be  eliminated  from 
the  consideration  of  this  question,  as  that  element  might  be 
cause  for  a  remedy  differing  from  that  sought  here.  It  does 
not  pertain  to  this  case. 

***  In  the  sale  of  chattels  by  the  manufacturer,  for  spe- 
cific uses,  an  implied  warranty  arises  that  the  article  is  fit 
for  the  use  intended:  Downing  v.  Dearborn,  77  Me.  457. 

In  the  sale  of  chattels,  without  express  warranty  of  qual- 
ity and  without  fraud,  caveat  em^sior  applies,  and  no  warranty 
is  implied  by  law:  Kingsbury  v.  Taylor,  29  Me.  508;  50  Am. 
Dec.  607;  Winsor  v.  ^.ombard,  18  Pick.  57;  Mixer  v.  Coburn, 
11  Met.  559:  46  Am.  Dec.  230;  French  v.  Vining,  102  Mass. 
132;  8  Am.  Rep.  440;  Howard  v.  Emerson,  110  Mass.  320;  14 
Am.  Rep.  608.  If,  however,  the  sale  be  by  description,  without 
opportunity  for  inspection,  the  article  must  not  only  meet  the 
description,  but  be  salable  or  marketable,  of  the  kind  described. 
Said  Lord  Ellenborough:  "The  purchaser  cannot  be  supposed 
to  buy  goods  to  lay  them  on  the  dunghill":  Gardiner  v.  Gray, 
4  Camp.  144;   Warner  v.  Arctic  Ice  Co.,  74  Me.  476. 

In  the  sale  of  provisions  other  than  to  the  consumer,  it 
seems  settled  that  the  rule  of  caveat  emptor  applies:  Howard 
V.  Emerson,  110  Mass.  320;  14  Am.  Rep.  608;  Giroux  v.  Sted- 
man,  145  Mass.  439;  1  Ara.  St.  Rep.  472;  Moses  v.  Mead,  1 
Denio,  378;  43  Am.  Dec.  676;  Humphreys  v.  Comline,  8  Blackt 
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516;  Ryder  r.  Neitge,  21  Minn.  70.  But  some  authorities  ex- 
cept sales  of  provisions  to  the  consumer  for  domestic  use 
from  the  rule:  Van  Bracklin  v.  Fonda,  12  Johns.  468;  7  Am. 
Dec.  339;  Hoover  v.  Peters,  18  Mich.  51;  Sinclair  v.  Hatha' 
way,  57  Mich.  60;  58  Am.  Rep.  327;  Copas  v.  Anglo-Ameri- 
can Provision  Co.,  73  Mich.  541.  Other  cases  are  sometimes 
cited  to  the  same  point,  but  in  these  the  defect  was  known, 
as  it  was  in  the  leading  case,  Van  Bracklin  v.  Fonda,  12 
Johns.  468;  7  Am.  Dec.  339. 

In  the  case  at  bar,  the  owner  sold  the  services  of  his  stal- 
lion for  breeding  purposes.  Had  he  known  the  stallion  to  have 
been  diseased,  and  concealed  the  fact,  it  would  have  been 
fraud.  Not  knowing  this,  upon  what  ground,  or  from  what 
principle  of  law,  can  warranty  be  implied?  Why  not  apply 
the  rule  of  caveat  emptorf  The  purchaser  had  the  same  field 
of  inquiry  open  to  him  as  the  seller. 

In  Kingsbury  v.  Taylor,  29  Me.  508,  50  Am.  Dec.  607,  win- 
ter rye  was  innocently  sold  for  seed  spring-rye,  whereby  the 
purchaser  lost  his  crop,  and  the  court  held  no  deceit,  and  in 
eJBfect  say  there  was  no  warranty  implied. 

150  jjj  Winsorv.  Lombard,  18  Pick.  57,  mackerel  were  sold 
as  No.  1  and  No.  2;  held,  no  warranty  that  they  were  not  No. 
3  in  quality.  In  Howard  v.  Emerson,  110  Mass.  320,  14  Am. 
Rep.  608,  a  cow  was  sold  by  a  farmer  to  retail  butchers,  and 
it  was  held  that  there  was  no  implied  warranty  that  she  was 
fit  for  food.  In  Giroux  v.  Stedman,  145  Mass,  439,  1  Am.  St. 
Rep.  472,  a  farmer  killed  a  hog  and  sold  the  flesh,  knowing 
that  the  purchaser  intended  to  eat  it,  and  the  court  said  there 
was  no  warranty  that  it  was  fit  for  food. 

If  a  warranty  is  to  be  implied  in  the  case  at  bar,  it  must 
arise  from  the  principle  of  sale  for  specific  use.  There  was 
no  sale  of  a  chattel,  but  the  sale  of  the  use  of  a  chattel.  No 
authority  has  been  cited  that  any  implied  warranty  arises 
from  the  contract  of  letting  that  the  thing  let  is  fit  for  the 
use  intended  where  the  selection  is  made  by  the  lessee. 

In  Deming  v.  Foster,  42  N.  H.  165,  a  particular  yoke  of  oxen 
were  sold  to  work  on  a  farm,  and  the  court  held  there  was  no 
implied  warranty  of  their  fitness.  The  court  illustrates  by 
quoting  from  Keates  v.  Cadogan,  10  Com.  B.  591,  2  Eng.  L. 
<fe  Eq.  320,  and  shows  the  difference  between:  "Sell  me  a 
horse  fit  to  carry  me,"  and  '*  Sell  me  that  gray  horse  to  ride." 
In  the  case  at  bar,  the  plaintiff'  did  not  sell  the  service  of  a 
stallion  fit  to  beget  offspring;  but  the  service  of  "Sir  William." 
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He  knew  no  reason  wh}-  he  was  not  fit  for  the  purpose,  and 
the  law  does  not  imply  a  warranty  that  he  was. 

2.  Can  the  price  of  service  for  a  stallion  be  recovered  when 
the  animal  has  not  been  registered,  as  required  by  the  Revised 
Statutes,  chapter  38,  section  61?  That  statute  provides: 
"  The  owner  or  keeper  of  any  stallion  for  breeding  purposes, 
before  advertising,  by  written  or  printed  notices,  the  service 
thereof,  shall  file  a  certificate  [describing  the  animal].  Who- 
ever neglects  to  make  and  file  such  certificate  shall  recover 
no  compensation  for  said  services,"  and  is  subjected  to  the 
penalty  for  knowingly  filing  a  false  one. 

The  statute  manifestly  applies  to  animals  kept  for  public 
use,  because  being  applied  to  the  use  of  the  public,  it  is 
proper  enough  to  require  a  truthful  description  and  pedigree 
to  be  *'*  stated  on  a  public  record.  The  use  being  dedi- 
cated to  the  public,  the  public  may  by  law  regulate  it  so  far 
as  necessary  for  their  protection;  State  v.  Edwards,  86  Me. 
102;  41  Am.  St.  Rep.  528.  But  where  the  use  of  property  is 
private,  and  not  deleterious  to  public  health  or  welfare,  so  as 
to  come  within  proper  police  regulation,  the  use  may  be  en- 
joyed free  from  legislative  control. 

In  this  case,  the  owner  of  the  stallion  had  not  advertised 
him,  had  not  held  him  out  for  public  use,  and  therefore  might 
enjoy  the  fruits  of  his  service  in  such  a  way  as  he  might 
choose  to  do.  He  might  breed  his  own  mares  to  him.  He 
might  breed  his  neighbors'  mares  to  him,  or  to  the  mares  of 
a  stranger,  without  violating  any  law.  Contracts  for  such 
service  would  be  valid  and  binding  upon  the  makers  of 
them. 

Exceptions  overruled.        

Salbs— Animals  —  Implied  Warranty  o»  Fitmess.— The  law  implies 
no  warranty  in  the  sale  of  a  Durham  cow  that  she  will  prove  suitable  for 
breeding  purposes,  although  the  price  paid  for  her  indicates  that  it  was  for 
that  purpose  that  she  was  bought:  Scott  v.  lienick,  1  B.  Mon.  63;  35  Am. 
Dec.  177,  and  note.  If  on  the  sale  of  a  bull  both  parties  are  ignorant  as  to 
whether  he  is  able  to  generate  his  kind,  and  there  is  no  fraud  and  no  ex- 
press warranty,  no  warranty  is  implied  in  that  respect  merely  because  a 
full  price  is  paid  for  the  animal  for  breeding  purposes,  and  the  seller  knows 
that  he  is  being  purchased  for  that  purpose:  McQuaid  v.  Ross,  85  Wis.  492; 
39  Am.  St.  Rep.  S64,  and  note,  in  which  similar  cases  are  collected.  See, 
also,  the  notes  to  Fairbank  Canning  Co.  v.  Metzger,  16  Am.  St.  Rep.  758; 
Emerson  V.  Brigham,  6  Am.  Dec.  117,  and  Boyd  v.  Wilson,  24  Am.  R€p.  181, 
where  the  subject  of  implied  warranties  of  fitness  in  general  are  discussed. 

Police  Power— Regulation  of  the  Use  of  Private  Property. — The 
owner  of  property  cannot  be  prohibited  by  a  legislative  body  from  conducting 
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a  lawfiil  business  thereon  nnlesa  anoh  basiness  is  of  such  an  offensiva  character 
that  the  health,  safety,  or  comfort  of  the  surrounding  community  requires 
its  exclusion  from  that  particular  locality:  Ex  parte  Whitwell,  98  CaL  73;  35 
Am.  St.  Rep.  152,  and  note.  See  the  notes  to  City  qf  Richmond  v.  Dudley, 
28  Am.  St.  Rep.  184,  and  Ex  parU  Sing  Lee,  90  CaU  354;  31  Am.  St  Rep. 
218. 


Hill  v.  Crocker. 

[87  Maine,  208.] 

Shipping — Adtanoembnts  by  Part  Owner  for  Repairs— CoNTRiBunoir. 
A  managing  part  owner  of  a  vessel  has  authority  to  advance  money  for 
necessary  repairs  to  the  ship  in  a  foreign  port,  and  may  compel  contriba* 
tion  from  the  other  part  owners. 

Contribution — NoNSorr  at  Law  as  Defense. — A  part  owner  of  a  ship  who 
is  liable  to  contribution  to  another  part  owner  who  has  paid  a  note 
given  by  all  the  part  owners  cannot  resist  recovery  on  the  ground  that 
he  has  obtained  a  nonsuit  in  an  action  brought  against  him  by  the  holdtr 
of  the  note. 

T.  W.  Vose,  for  the  plaintifif. 
P.  H.  Gillin,  for  the  defendant 

*••  Emery,  J.  The  brig  James  Miller^  of  Bangor,  in  Sep- 
tember, 1887,  was  in  the  port  of  Key  West,  Florida,  in  dis- 
tress, and  needing  repairs  to  continue  her  voyage.  The 
master  sent  notice  of  the  circumstances  to  Charles  R.  Hill, 
the  complainant,  who  was  part  owner  and  agent  for  all  the 
owners  of  the  brig.  The  master  also  requested  that  the  sum 
of  two  thousand  five  hundred  dollars  be  sent  him  to  enable 
him  to  make  the  necessary  repairs.  Mr.  Hill  thereupon 
called  together  such  owners  as  were  within  call  to  make  pro- 
vision for  the  repairs.  Several  of  the  owners  met  and  ar- 
ranged that  the  necessary  money  should  be  raised  by  a  note. 
Mr.  Hill,  therefore,  prepared  a  note  payable  to  his  own  order, 
to  be  indorsed  by  him  and  discounted  at  the  bank.  This 
note  was  signed  by  the  owners  present,  and  the  names  of  the 
absent  owners  were  affixed  by  Mr.  Hill,  assuming  to  act  as 
their  agent.  ***  The  note  was  renewed  in  the  same  way  three 
times,  and  was  finally  paid  with  interest,  each  of  the  owners 
contributing  his  share,  except  the  respondent,  Freeman  Lit- 
tlefield,  who  has  paid  nothing.  The  proceeds  of  the  note 
were  sent  to  the  master,  and  applied  to  the  repairs  of  the  brig. 

Mr.  Littlefield  was  notified  of  the  proposed  meeting  and  of 
its  purpose.  He  said  he  might  not  be  able  to  attend,  but  if 
he  did  not  he  would  be  satisfied  with  whatever  the  meeting 
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should  resolve  to  do.  He  did  not  attend  the  meeting.  Sev- 
eral other  owners,  who  were  absent  at  sea,  were  not  notified 
of  the  meeting,  but  have  since  paid  their  share  of  the  money. 

This  bill  in  equity  is  now  brought  to  compel  Mr.  Little- 
field  to  contribute  his  share,  which  is  agreed  to  be  one  hun- 
dred and  ninety-six  dollars,  June  1,  1894,  if  he  is  bound  to 
make  contribution. 

It  is  a  general  and  necessary  rule  in  maritime  law  that  the 
managing  owner,  or  ship's  husband,  has  authority  to  bind  all 
the  owners  for  necessary  repairs  to  the  ship  in  a  foreign  port. 
Without  such  a  rule  foreign  commerce  by  sea  could  not  be 
carried  on:  Benson  v.  Thompson,  27  Me.  474;  46  Am.  Dec. 
617;  Hardy  v.  Sproule,  29  Me.  258;  Chapman  v.  Durante  10 
Mass.  51.  It  follows  that  if  such  owner  advances  his  money 
for  such  purpose  he  may  have  contribution  from  the  other 
owners:  Benson  v.  Thompson,  27  Me.  470;  46  Am.  Dec.  617. 
In  this  case  the  recusant  owner,  Littlefield,  was  aware  of  the 
necessity  of  the  repairs  and  of  the  proposed  meeting  of  the 
owners  to  devise  ways  and  means.  He  practically  promised 
to  acquiesce  in  the  action  of  the  meeting  and  contribute  his 
share  of  the  sum  that  should  be  raised  for  the  repairs.  It  is 
equitable  that  he  should  contribute. 

He  claims,  however,  that  it  has  already  been  adjudicated 
that  he  is  not  liable  to  contribute.  The  holder  of  the  note 
brought  an  action  on  the  note  against  Littlefield  as  a  signer. 
It  was  ruled  by  the  presiding  justice  that  no  evidence  was  then 
before  the  court  that  Littlefield  had  signed  the  note  or  author- 
ized any  one  to  sign  for  him.  The  plaintiff  in  that  action 
thereupon  became  nonsuit.  That  judgment,  however,  is  no 
bar  to  this  equity  suit.  The  parties  are  not  the  same.  The 
cause  of  action  is  not  the  ***  same.  It  has  never  been  adju- 
dicated that  Littlefield  should  not  contribute  his  share  of  the 
money  advanced  for  these  repairs. 

There  should  be  a  decree  against  Littlefield  for  the  sum  of 
one  hundred  and  ninety-six  dollars,  with  interest  from  June 
1,  1894,  and  costs,  and  a  further  decree  for  the  distributioa 
of  the  proceeds  among  the  other  owners. 

Case  remanded  for  decrees  in  accordance  with  this  opinion. 


Shivfino — Advancement  by  Part  Owner  for  Rbpaibs— LiABiLiTr  of 
Co-owners. — Each  part-owner  of  a  vessel  is  in  general  liable  m  solidotoT  the 
eoat  of  repairs  to  the  vessel  made  in  good  faith:  Elder  v.  Larrabee,  45  Me. 
690;  71  Am.  Deo.  567,  and  note.     One  co-owner  of  a  vessel  cannot  maintain 
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aa  action  at  law  against  the  other  owners  jointly  to  recover  for  contriba* 
tioDs  for  advances;  the  joint  remedy  exists  in  equity:  Arey  r.  Hall,  81  Mc. 
17;  10  Am.  St.  Rep.  232.  This  question  is  folly  discussed  in  th«  •ztended 
note  to  Donneli  r.  Walsh,  83  Am.  Deo.  366. 


Bryant's  Pond  Steam  Mill  Company  v.   Felt. 

[87  Mainz,  234.] 
Corporations — Withdrawal  of  Stock  Subsoriptions. — Subscriptions  to 
the  capital  stock  of  a  business  corporation  do  not  become  binding  upon 
the  subscribers  until  the  corporation  has  been  organized  and  the  sub« 
scriptions  accepted.  Until  then  the  subscribers  have  a  right  to  with* 
draw  and  revoke  their  subscriptions. 

J.  P.  Swasey,  for  the  plaintiflF. 

J.  S.  Wright,  for  the  defendant. 

"^  Walton,  J.  The  only  question  we  find  it  necessary 
to  consider  is  whether  a  subscriber  to  the  capital  stock  of  an 
unorganized  corporation  has  a  right  to  withdraw  from  the 
enterprise,  provided  he  exercises  the  right  before  the  corpo- 
ration is  organized  and  his  subscription  is  accepted.-  We 
think  he  has.  Such  a  subscription  is  not  a  completed  con- 
tract. It  takes  two  *'®  parties  to  make  a  contract.  4a  non- 
existing  corporation  can  no  more  make  a  contract  for  the 
sale  of  its  stock  than  an  unbegotten  child  can  make  a  con- 
tract for  the  purchase  of  it. 

The  right  of  subscribers  to  the  capital  stock  of  a  proposed 
corporation  to  withdraw  their  subscriptions  at  any  time  before 
the  organization  of  the  corporation  is  completed  has  been 
affirmed  in  several  recent  and  well-considered  opinions.  The 
right  rests  upon  the  impregnable  ground  of  the  legal  impos- 
sibility of  completing  a  contract  between  two  parties,  only 
one  of  which  is  in  existence.  There  can  be  no  meeting  of 
the  minds  of  the  parties.  There  can  be  no  acceptance  of  the 
subscriber's  proposition  to  become  a  stockholder.  There  can 
be  no  mutuality  of  rights  or  obligations.  There'  can  be  no 
consideration  for  the  subscriber's  promise.  As  said  in  one 
of  our  own  decisions,  it  is  a  mere  nudum  pactum — a  promise 
without  a  promisee,  a  contractor  without  a  contractee.  In 
fact,  every  element  of  a  binding  contract  is  wanting.  If  the 
subscriber's  promise  to  take  and  pay  for  shares  remains  un- 
revoked till  the  organization  of  the  proposed  corporation  is 
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effected,  and  his  promise  has  been  accepted,  then  we  have  all 
the  elements  of  a  valid  contract — competent  parties;  mutu- 
ality of  duties  and  obligations;  a  valid  consideration,  the 
promise  of  one  party  being  a  sufficient  consideration  for  the 
promise  of  the  other;  a  promisee  as  well  as  a  promisor;  a 
contractee  as  well  as  a  contractor.  In  fact,  all  the  elements 
of  a  valid  contract  are  present,  and  the  subscription  has 
become  binding  upon  both  of  the  parties.  But,  till  the  cor- 
poration has  come  into  existence,  all  these  elements  are  nec- 
essarily wanting,  and  the  subscriber's  promise  amounts  to 
no  more  than  an  offer,  which,  like  all  mere  offers,  may  be 
withdrawn  at  any  time  before  acceptance.  When  accepted  it 
becomes  binding.  Till  accepted  it  remains  revocable.  This 
conclusion  is  sustained  by  reason  and  authority. 

In  Starrett  v.  Rockland  etc.  Ins.  Co.,  65  Me.  374,  the  plain- 
tiff sought  to  recover  a  portion  of  the  dividends  of  a  success- 
ful insurance  company.  He  had  subscribed  for  five  shares 
of  the  stock  before  the  organization  of  the  company  was 
effected;  but  the  evidence  of  acceptance  of  his  subscription 
by  the  corporation  after  its  organization  was  not  satisfactory; 
and  the  court  held  *'*  that  without  such  acceptance  there 
was  no  completed  or  binding  contract;  that  the  minds  of  the 
parties  never  met;  that  the  plaintiff's  subscription,  being 
made  before  the  corporation  came  into  existence,  amounted 
to  no  more  than  a  proposal  to  take  so  many  shares — a  mere 
nudum  pactum — imposing  no  obligations  and  securing  no 
rights. 

And  in  Carr  v.  Bartlett,  72  Me.  120,  the  right  of  subscribers 
to  withdraw  from  such  undertakings  while  they  remain  in- 
choate and  incomplete  is  recognized  and  affirmed. 

In  Muncy  Traction  Engine  Co.  v.  Green,  143  Pa.  St.  269, 
decided  in  1888,  the  defendant  had  been  active  in  procuring^ 
subscribers  to  the  capital  stock  of  a  proposed  corporation, 
and  had  himself  subscribed  for  twenty  shares;  but  he  wrote 
to  the  chairman  of  the  meeting  for  the  organization  of  the 
corporation  that,  for  reasons  satisfactory  to  himself,  he  with- 
drew his  subscription.  The  court  ruled  that  the  defendant 
had  a  right  to  withdraw  his  subscription  at  any  time  before 
the  organization  of  the  corporation  was  completed ;  and  the 
jury  having  found  as  a  matter  of  fact  that  the  withdrawal 
was  before  the  organization  of  the  corporation  was  completed, 
a  verdict  for  the  defendant  was  affirmed,  and  judgment  ren-^ 
dered  thereon. 
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In  Hudson  Real  Estate  Co.  v.  Tower,  156  Mass.  82,  32  Am. 
St.  Rep.  434  (1892),  the  action  was  founded  on  a  sub- 
scription to  the  capital  stock  of  an  unorganized  corporation, 
and  the  defense  was  based  on  an  alleged  withdrawal  of  the 
enbscription.  The  right  to  withdraw  was  controverted.  The 
court  held  that  at  the  time  when  the  defendant  signed  the 
subscription  paper  declared  on,  it  was  not  a  contract,  for  want 
of  a  contracting  party  on  the  other  side;  that  while  such  a 
subscription  may  become  a  contract  after  the  corporation  has 
been  organized,  still,  until  the  organization  is  effected,  and 
the  subscription  is  accepted,  it  is  a  mere  proposition  or  offer.^ 
which  may  be  withdrawn,  like  any  other  unaccepted  proposi- 
tion or  offer. 

It  is  urged  by  the  counsel  for  the  plaintiff  corporation  that 
«uch  subscriptions  create  binding  and  enforceable  contracts 
between  the  subscribers  themselves,  and  are  therefore  irrevo- 
cable, **®  except  with  the  consent  of  all  the  subscribers; 
and  some  of  the  authorities  cited  by  him  seem  to  sustain 
that  view.  But  we  find,  on  examination,  that  such  views, 
when  expressed,  are  in  most  cases  mere  dicta,  and  that  the 
cases  are  very  few  in  which  such  a  doctrine  has  been  acted 
upon.  Reason  and  the  weight  of  authority  are  opposed  to 
such  a  view.  Of  course,  subscription  papers  may  be  so  worded 
as  to  create  binding  contracts  between  the  subscribers  them- 
selves. But  we  are  not  now  speaking  of  such  subscriptions; 
or  of  voluntary  and  gratuitous  subscriptions  to  public  or 
charitable  objects,  which,  when  accepted  and  acted  upon, 
become  binding.  We  are  now  speaking  only  of  subscriptions 
to  the  capital  stock  of  proposed  business  corporations.  'With- 
regard  to  such  subscriptions,  we  regard  it  as  settled  law  that 
they  do  not  become  binding  upon  the  subscribers  till  the  cor- 
porations have  been  organized  and  the  subscriptions  accepted; 
and  that,  till  then,  the  subscribers  have  a  right  to  revoke  their 
subscriptions.  And,  in  view  of  the  fact  that  such  subscrip- 
tions are  often  obtained  by  overpersuasion,  and  upon  sudden 
and  hasty  impulses,  we  are  not  prepared  to  say  that  the  rule 
of  law  which  allows  such  a  revocation  is  not  founded  in  wis- 
dom.    We  think  it  is. 

In  the  present  case,  an  old  man,  upwards  of  eighty  years  of 
age,  and  now  dead,  was  induced  to  subscribe  for  twenty  shares 
of  stock  in  a  proposed,  but  not  then  organized,  manufacturing 
corporation;  but  after  a  little  reflection,  he  determined  to 
revoke  his  subscription  and  withdraw  from  the  enterprise. 
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He  notified  the  agent  of  the  promoters,  through  whom  hia 
subscription  had  been  obtained,  of  his  determination  to  with- 
draw, and  requested  him  to  take  his  name  off  the  subscrip- 
tion paper.  And  he  again  sent  word  by  his  son  to  have  his 
name  taken  off.  And  notice  of  his  withdrawal,  and  of  his 
request  to  have  his  name  taken  off  of  the  subscription  paper, 
was  given  to  the  other  subscribers  at  one  of  their  meetings, 
and  before  the  corporation  was  organized.  We  think  his 
withdrawal  was  legal  and  complete,  and  that  no  action  to 
recover  the  amount  of  his  subscription  is  maintainable. 

Other  grounds  are  urged  in  defense  of  the  action,  but  it  is 
unnecessary  to  consider  them. 

Judgment  for  defendant. 

Corporations— Withdrawal  ov  Stock  Subscriptions. — A  subscrip- 
tion to  the  stock  of  a  proposed  corporation  may  be  withdrawn,  though  other 
subscribers  have  acted  on  the  strength  of  the  subscription,  if  the  corpora, 
tion  has  not  been  formed:  Hudson  Real  Estate  Co.  v.  Tower,  161  Mass.  10; 
42  Am.  St.  E,ep.  379,  and  note,  with  the  cases  collected.  See  an  extended 
discussion  of  the  subject  in  the  note  to  Parker  v.  Tliomas,  81  Am.  Dec.  392. 
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[87  Maine,  259.] 

JaDOMENT  against  Cotresfassers. — An  unsatisfied  judgment  against  one 
tort-feasor  upon  which  execution  has  issued  is  no  bar  to  a  suit  against 
another. 

Judgment  against  CoTORT-rEAsoRS. — An  unsatisfied  judgment  against  a 
street  railway  for  injury  received  by  reason  of  an  obstruction  in  a  street 
isjio  bar  to  an  action  against  the  city  for  the  same  cause  of  action. 

Municipal  CIorporations — Liability  for  Defect  in  Street. — To  render 
a  city  liable  for  personal  injuries  caused  by  an  obstruction  in  the  street, 
it  must  appear  that  such  obstruction  was  the  sole  cause  of  the  injury. 

Spndat  Laws. — Walking  or  Riding  in  the  Open  Air,  in  a  quiet  and 
civil  manner,  with  no  object  of  business  or  pleasure,  except  the  enjoy- 
ment of  air  and  exercise  for  the  promotion  of  health;  is  not  a  violation 
of  a  Sunday  law. 

Municipal  Corporations — Defects  in  Street— Negligence — Proximath 
Cause. — Contributory  negligence  to  bar  recovery  against  a  city  for  an 
injury  received  from  a  defective  highway  must  be  one  of  the  efficient 
and  proximate  causes  of  the  accident,  and  not  a  mere  condition  or  occa> 
sion  of  it. 

Municipal  Corporations— Defects  in  Streets — Proximatb  Causb  o» 
Accident. — Whether  the  fright  of  a  horse  at  an  electric  car  is  to  be 
deemed  the  proximate  cause  of  an  accident  arising  from  an  obstruction 
in  the  street,  or  only  a  circumstance  which  permitted  it  to  happen, 
must  depend  upon  the  character  and  conduct  of  the  horse.     If  he  was 
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Qot  reasonably  gentle  and  safe,  and  became  entirely  nnmanageabla 
from  fright,  thus  causing  the  accident,  the  fright  of  the  horse  is  the 
proximate  cause  of  the  accident,  and  the  city  is  not  liable  therefor.  If 
the  horse  was  reasonably  safe  and  suitable,  and,  while  being  properly 
driven,  started  and  shied  at  the  sudden  appearance  of  the  car,  swerving 
but  a  few  feet  from  the  line  of  travel,  and  through  only  a  momentary 
loss  of  control  by  the  driver  brought  the  vehicle  in  contact  with  the 
obstruction  in  the  street,  such  obstruction,  and  not  the  horse,  wu  ths 
proximate  cause  of  the  accident,  and  the  city  is  liable. 

C.  p.  Stetson  and  P.  H.  Qillin,  for  the  plaintiff. 

H.  L.  Mitchell,  city  solicitor,  for  the  defendant. 

***  Whitehouse,  J.  The  plaintiflf  recovered  a  verdict  for 
eleven  hundred  dollars  against  the  city  of  Bangor  for  per- 
sonal injuries  received  on  Exchange  street,  by  reason  of  an 
obstruction  which  she  claimed  rendered  the  way  defective 
and  unsafe  for  public  travel.  The  defect  alleged  was  one  of 
the  poles  erected  and  maintained  by  the  Bangor  Street  Rail- 
way for  the  support  of  the  trolley  wire  used  in  the  operation 
of  that  company's  road. 

The  pole  in  question  was  located  on  the  westerly  side  of 
Exchange  street,  twenty-seven  feet  northerly  from  the  exten- 
sion of  Washington  street.  It  was  set  in  the  street  with  ita 
outer  face  eighteen  inches  and  its  inner  face  nine  inches  from 
the  curbstone  of  the  sidewalk,  the  pole  being  nine  inches  in 
diameter  at  its  base.  At  the  time  of  the  accident  it  "leaned 
over  considerably"  into  the  street.  Exchange  street  is  forty- 
six  feet  wide  between  the  curbstones,  and  the  distance  from 
the  curb  near  the  location  of  the  pole  to  the  westerly  rail  of 
the  track  is  twenty-one  feet. 

On  Sunday,  September  18,  1892,  the  plaintiff  with  her 
husband  and  two  others  was  riding  on  Exchange  street  in 
a  two-seated  covered  carriage  drawn  by  one  horse,  the  team 
being  in  the  control  of  her  husband  as  driver.  As  they  drew 
near  Washington  street  the  horse  became  frightened  at  the 
appearance  of  one  of  the  electric  cars  approaching  around 
the  corner,  and  suddenly  shied  to  the  right,  and  at  the  same 
time  sprang  forward  and  brought  the  carriage  in  contact 
with  the  pole  in  question,  throwing  the  plaintiff  out  and  caus- 
ing the  injury  of  which  she  complains. 

The  case  comes  to  this  court  on  exceptions  and  a  motion 
to  set  aside  the  verdict  as  against  evidence. 

1.  The  exceptions. 

Prior  to  the  commencement  of  this  action  against  the  city 
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of  Bangor,  the  plaintiff  had  brought  suit  against  the  Bangor 
Street  Railway  for  the  same  injuries  described  in  the  decla- 
ration in  this  case,  and  recovered  judgment  for  the  sum  of 
nine  hundred  and  fourteen  dollars  and  fifty-seven  cents,  on 
which  execution  was  duly  issued;  but  there  has  been  no 
satisfaction  *®'  of  that  judgment  for  want  of  property  be- 
longing to  that  company  which  the  plaintiff  could  make 
available  for  the  purpose. 

That  judgment  was  duly  pleaded  by  the  defendant's  coun- 
sel in  defense  of  this  action;  but  the  presiding  judge  ruled 
that  the  mere  recovery  of  judgment  against  the  street  rail- 
way without  satisfaction  was  no  bar  to  a  suit  against  the  city. 
An  exception  was  taken  to  this  ruling,  and  it  appears  in  the 
printed  case  duly  allowed  by  the  presiding  justice;  but  it  is 
evidently  not  relied  upon,  as  no  allusion  whatever  is  made 
to  it  in  the  elaborate  argument  submitted  by  the  learned 
counsel  for  the  defense. 

The  instruction  upon  this  point  was  undoubtedly  correct. 
As  every  wrongdoer  is  responsible  for  hia  own  act,  it  is  a  gen- 
eral rule  that  when  two  or  more  participate  in  the  commis- 
sion of  a  wrong,  the  injured  party  may  proceed  against  them 
either  jointly  or  severally;  and  if  severally,  whether  the  sepa- 
rate actions  are  brought  at  the  same  time  or  successively, 
each  may  be  prosecuted  to  final  judgment.  But  the  sufferer 
is  obviously  entitled  to  only  one  full  indemnity  for  the  same 
injury.  If,  however,  the  several  judgments  differ  in  amount, 
he  may  elect  to  take  his  satisfaction  de  melioribus  damnis;  or, 
if  the  defendants  are  not  all  solvent,  he  may  elect  to  proceed 
against  the  solvent  party.  But  with  respect  to  several  judg- 
ments recovered  at  the  same  time,  no  such  choice  "of  the 
better  damages"  or  larger  judgment,  and  no  such  election  to 
proceed  against  a  party  supposed  to  be  solvent,  unless  fol- 
lowed by  actual  satisfaction,  will  prevent  the  plaintiff  from 
enforcing  a  judgment  against  another  defendant;  nor  will 
an  unsuccessful  attempt  to  enforce  a  judgment  against  one 
wrongdoer  be  a  bar  to  a  subsequent  action  against  another 
who  is  liable  for  the  same  wrong.  And  it  is  entirely  imma- 
terial whether  execution  was  issued  on  the  prior  judgment 
or  not.  An  unsatisfied  judgment  against  one  tort-feasor  is 
no  bar  to  a  suit  against  a  joint  tort-feasor.  It  is  not  the 
formal  adjudication  of  a  right  or  the  legal  precept  for  its 
enforcement,  but  the  substantial  fact  of  compensation  or  ita 
equivalent,  which  constitutes  the  bar. 
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This  doctrine  not  only  rests  upon  principles  of  sound  rea- 
fion  and  manifest  justice,  but  is  supported  by  an  overwhelming 
'*'  weight  of  authority.  It  prevails  in  a  great  majority  of 
the  American  states,  and  has  received  the  unqualified  ap- 
proval of  the  supreme  court  of  the  United  States.  In  Love- 
joy  v.  Murray,  3  Wall.  1,  it  was  held  that  judgment  in  a 
former  suit,  with  part  payment,  constituted  no  bar  to  the 
action  against  the  defendant.  In  the  opinion  by  Miller,  J., 
it  is  said:  "  But  in  all  such  cases  what  has  the  defendant  in 
6uch  second  suit  done  to  discharge  himself  from  the  obliga- 
tions which  the  law  imposes  upon  him  to  make  compensation? 
His  liability  must  remain  in  morals  and  on  principle  until  he 
does  this.  The  judgment  against  his  cotrespassers  does  not 
affect  him  so  as  to  release  him  on  any  equitable  considera- 
tion  But  when  the  plaintiff  has  accepted  satisfaction 

in  full  for  the  injury  done  him,  from  whatever  source  it  may 
come,  he  is  so  far  affected  in  equity  and  good  conscience,  that 
the  law  will  not  permit  him  to  recover  again  for  the  same 
damages.  But  it  is  not  easy  to  see  how  he  is  so  affected  until 
he  has  received  full  satisfaction,  or  what  the  law  must  con- 
sider as  such. 

"  We  are  therefore  of  the  opinion  that  nothing  short  of  satis- 
faction or  its  equivalent  can  make  good  a  plea  of  former  judg- 
ment in  trespass,  offered  as  a  bar  in  an  action  against  another 
joint  trespasser,  who  was  not  party  to  the  first  judgment." 
In  Sheldon  v.  Kibbe,  3  Conn,  214,  8  Am.  Dec.  176,  there  had 
been  judgment  against  a  cctrespasser  who  was  committed  to 
jail  by  force  of  an  execution  which  issued  thereon,  but  the 
court  held  these  facts  to  be  no  bar  to  the  suit  against  the 
defendant.  In  the  opinion,  Hosmer,  C.  J.,  says:  "The  com- 
mon law,  founded  as  it  is  upon  reason,  and  allowing  nothing 
that  is  nugatory,  much  less  that  is  pernicious,  will  sanction 
no  inutility  or  absurdity.  Now,  what  can  be  more  absurd 
than  to  authorize  the  pendency  and  proceeding  of  twenty 
separate  actions  against  persons  concerned  in  a  joint  trespass, 
and,  after  the  accumulation  of  vast  expense,  to  hold  that  the 
first  judgment  bars  the  other  suits" :  See,  also,  Ayer  v.  Ashmead, 
SI  Conn.  447;  83  Am.  Dec.  154;  Osterhout  v.  Roberts,  8  Cow. 
43;  Elliott  v.  Hayden,  104  Mass.  180;  Knight  v.  Nelson,  117 
Mass.  458;  Savage  v.  Stevens,  128  Mass.  254;  Sanderson  v. 
Caldwell,  2  Aik.  195;  Elliot  v.  Porter,  »«*  5  Dana,  299;  30 
Am.  Dec.  689;  United  Society  etc.  v.  Underwood,  11  Bush,  265; 
21  Am.  Rep.  214;   Wyman  v.  Bowman,  71  Me.  123;  Bigelow 
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on  Estoppel,  57,  128;  Cooley  on  Torts,  2d  ed.,  158.  In  Free- 
man on  Judgments,  section  236,  the  author  says:  "A  few 
cases  ....  decide  that  the  mere  issuing  of  an  execution  is 
a  conclusive  election  to  consider  the  defendant  as  exclusively 
responsible.  But  a  majority  of  the  American  cases  discoun- 
tenances this  manifest  absurdity How  vain  and  de- 
lusive that  law  must  be  which  declares  the  right  of  an 
injured  party  to  proceed  severally  against  every  person  con- 
cerned in  committing  an  injury;  which  sustains  him  until 
the  liability  of  every  wrongdoer  is  severally  determined  and 
evidenced  by  a  final  judgment;  and  which,  after  thus  '  hold- 
ing the  word  of  promise  to  his  ear,  breaks  it  to  his  hope/  by 
forbidding  him  to  attempt  the  execution  of  either  judgment, 
upon  penalty  of  releasing  all  the  others." 

White  V.  Philbrick,  5  Me.  147,  17  Am:  Dec.  214,  is  one  of 
the  "  few  cases"  that  may  be  cited  in  support  of  the  doctrine 
thus  characterized  by  Mr.  Freeman  as  a  "  manifest  absurd- 
ity." It  appears  to  have  been  decided  on  the  authority  of 
the  early  case  of  Brown  v.  Wootton,  Yel.  67,  and  a  qualified 
dictum  in  Livingstone  v.  Bishop,  1  Johns.  290,  3  Am.  Dec. 
330;  but  it  stands  upon  indefensible  ground.  As  stated  by 
the  court  in  Murray  v.  Lovejoy^  2  Cliff.  191,  "it  does  not  seem 
to  rest  upon  any  substantial  basis,"  and  should  no  longer  be 
followed.  In  the  later  case  of  Hopkins  v.  Hersey,  20  Me.  449, 
it  is  held  that  a  collateral  concurrent  remedy  against  one  not 
a  joint  trespasser  is  not  barred  by  anything  short  of  actual 
Batisfaction,  and  the  case  of  White  v.  Philbrick,  5  Me.  147, 
17  Am.  Dec.  214,  is  distinguished  as  a  "decision  limited  to 
cotrespassers."  This  technical  refinement  was  obviously 
suggested  to  prevent  a  conflict,  and  avoid  the  necessity  of 
overruling  White  v.  Philbrick,  5  Me.  147;  17  Am.  Dec.  214. 
But  with  regard  to  the  point  under  consideration,  no  sound 
reason  has  been  given,  and  it  is  believed  that  none  can  be 
assigned,  for  such  a  distinction  between  the  case  of  wrong- 
doers who  are  jointly  and  severally  liable  and  of  those  who 
are  only  severally  liable  for  the  same  injury.  In  either  case 
the  suSerer  is  entitled  to  but  one  compensation  for  the  same 
injury,  and  full  ***  satisfaction  from  one  will  operate  as  a 
discharge  of  the  others.  In  neither  case  will  anything  short 
of  satisfaction  from  one  bar  a  suit  against  another.  A  master, 
for  instance,  is  liable  for  the  tort  of  his  servant,  and  a  satis- 
faction from  one  will  discharge  both,  but  they  cannot  be  sued 
and  declared  against  jointly.     So  in  Brown  v.  Cambridge,  .^ 
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Allen,  474,  the  plaintiff  brought  suit  against  the  water  com- 
pany for  an  injury  sustained  on  account  of  a  trench  left  in 
the  highway,  and,  by  way  of  compromise,  accepted  a  small 
sum  in  "payment  and  satisfaction"  of  all  damages  in  that 
suit.  It  was  held  that  he  was  thereby  precluded  from  main- 
taining a  subsequent  action  against  the  city  for  the  same 
injury.  Conversely,  in  Bennett  v.  Fifield,  13  R.  I.  139,  43  Am. 
Rep.  17,  it  was  held  that  judgment  with  execution  against  an 
individual  for  leaving  in  the  highway  an  object  calculated  to 
frighten  horses  was  no  bar  to  a  subsequent  suit  against  the 
town  for  permitting  it  to  remain,  although  the  defendant  in 
the  former  suit  had  been  committed  to  jail  on  the  execution, 
and  the  claim  subsequently  proved  against  his  estate  in  bank- 
ruptcy. But  as  Rhode  Island  was  one  of  the  three  states  in 
which  the  error  of  Brown  v.  Wootton,  Yel.  67,  had  been  fol- 
lowed (see  Hunt  v.  Bates,  7  R.  I.  217;  82  Am.  Dec.  592),  the 
court  limited  the  latter  case  to  joint  wrongdoers,  and  dis- 
tinguished it  from  Bennett  v.  Fifield,  13  R.  I.  139,  43  Am. 
Rep.  17,  on  the  ground  that  the  individual  and  the  town  in 
the  latter  case  could  not  be  regarded  as  joint  tort-feasors. 
"  They  were  not  jointly,  but  collaterally  liable  for  the  same 
injury,"  said  the  court,  "  by  reason  of  distinct  though  related 
torts,  and  therefore  the  injured  parties  until  indemnified  are 
entitled  to  look  to  either  of  them  remaining  undischarged 
for  their  damages." 

In  the  case  at  bar,  the  liability  of  the  street  railway  for  neg- 
ligence respecting  the  location  of  its  posts  existed  at  common 
law,  while  the  liability  of  the  city  for  permitting  the  obstruc- 
tion to  remain  is  created  by  general  statute:  Rev.  Stats.,  c.  18, 
sec.  80.  And,  although  the  liability  of  both  is  reaffirmed  in 
section  8,  chapter  378,  of  the  laws  of  1885,  for  obvious  reasons 
they  cannot  be  deemed  joint  tort-feasors  with  respect  to  the 
mode  of  redress.  But  it  is  immaterial.  Concurrent  reme- 
dies exist  against  them  severally  for  ***  the  same  cause. 
The  plaintiff  is  entitled  to  indemnity  for  the  injury,  but  only 
one  indemnity.  Satisfaction  from  the  railway  company  would 
have  been  a  bar  to  this  suit;  but  judgment  and  execution 
against  the  company  without  satisfaction  cannot  be  a  bar. 
Having  a  judgment  against  each,  she  will  be  entitled  to  choose 
the  larger  sum  and  the  solvent  party. 

2.  The  motion. 

In  the  report  of  the  plaintiff^s  case  against  the  street  rail- 
way {Cleveland  v.  Bangor  Street  Ry.  Co.,  86  Me.  232),  the 
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court  say  respecting  the  motion  for  a  new  trial:  **A  careful 
examination  of  the  evidence  reported  satisfies  us  that  it  was 
(sufficient  to  authorize  the  verdict."  A  careful  review  of  the 
evidence  reported  in  this  case  against  the  city  leads  us  to  the 
same  conclusion.  True,  the  ground  of  liability  is  essentially 
different.  In  the  action  against  the  railway  the  defendant 
would  not  have  been  exempt  from  liability  for  the  conse- 
quences of  its  own  negligence  if  some  other  cause  for  which 
the  plaintiflT  was  not  responsible  had  contributed  to  the  acci- 
dent: Lake  v.  Milliken,  62  Me.  240;  16  Am.  Rep.  456.  But 
in  this  action  against  the  city  it  must  appear  that  the  defect 
in  the  street  was  the  sole  cause  of  the  injury.  If  any  other 
cause  for  which  the  plaintifif  was  responsible,  or  any  other 
independent  cause  for  which  neither  the  plaintifif  nor  the  city 
was  responsible,  proximately  contributed  to  the  injury,  she 
cannot  recover. 

But  unlawful  traveling  on  Sunday  would  bar  recovery  in 
either  case,  and  the  defendant  contends  that  the  verdict  was 
not  authorized  by  the  evidence  on  this  point.  We  are  unable 
to  concur  in  this  view.  It  involves  an  interpretation  of  the 
statute  at  variance  with  its  true  spirit  and  purpose.  It  is 
not  every  act  of  walking  or  riding  on  Sunday  that  constitutes 
"  traveling"  within  the  meaning  of  the  Revised  Statutes,  chap- 
ter 124,  section  20.  It  is  only  unnecessary  traveling  which 
is  prohibited.  Works  of  necessity  and  charity  are  expressly 
excepted  from  the  prohibition;  and  "a  moral  fitness  of  pro- 
priety of  traveling  under  the  circumstances  of  any  particular 
case  may  be  deemed  necessary  within  this  section":  Parsons, 
C.  J.,  in  Commonwealth  v.  Knox,  6  Mass.  76;  Sullivan  v.  Maine 
Cent.  R.  R.  Co.,  82  Me.  196.  The  primary  object  of  such  legis- 
lation has  been  to  secure  to  private  **''  citizens  the  quiet 
enjoyment  of  Sunday  as  a  day  of  rest,  and  to  encourage  the 
observance  of  moral  duties  on  that  day,  but  not  to  authorize 
any  arbitrary  or  vexatious  interference  with  the  private  habits 
and  comfort  of  individuals:  Hamilton  v.  Boston,  14  Allen,  475. 
In  accordance  with  these  views  was  the  decision  of  the  court 
in  McClary  v.  Lowell,  44  Vt.  117,  8  Am.  Rep.  366,  holding 
that  it  was  not  unlawful  for  a  father  to  ride  eight  miles  on 
Sunday  to  visit  his  minor  sons  and  attend  to  their  welfare  in 
another  town.  And  it  has  been  repeatedly  held  in  this  state 
and  Massachusetts  that  walking  or  riding  in  the  open  air  in 
a  quiet  and  civil  manner,  with  no  object  of  business  or  pleas- 
ure except  the  enjoyment  of  the  air  and  gentle  exercise  and 
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the  consequent  promotion  of  the  health,  is  not  in  violation  of 
the  Sunday  law:  G'Conndl  v.  Lewiston,  65  Me.  34;  20  Am. 
Rep.  673;  Davidson  v.  Portland,  69  Me.  116;  31  Ara.  Rep.  253; 
Sullivan  v.  Maine  Cent.  R.  R.  Co.,  82  Me.  196;  Barker  v.  Wor- 
cester^ 139  Mass.  74. 

In  the  case  at  bar,  the  plaintiff  was  in  feeble  health,  and, 
being  unable  to  walk  with  comfort,  had  accepted  her  hus- 
band's invitation  to  ride  into  the  country  for  the  enjoyment 
of  the  open  air  and  the  benefit  of  her  health.  The  fact  that 
the  companionship  of  her  husband  and  friends  may  have 
enhanced  the  pleasure  of  the  drive  did  not  render  it  unlaw- 
ful. The  jury  found  in  favor  of  the  plaintifi"  under  proper 
instructions,  and  we  see  no  justification  for  disturbing  the 
verdict  on  this  ground. 

But  the  defendant  finally  contends  that  the  uncontrollable 
conduct  of  the  horse,  and  not  the  obstruction  in  the  street, 
was  the  proximate  cause,  or  one  of  the  proximate  causes,  of 
the  accident. 

The  law  of  causal  connection  in  this  class  of  cases  has  been 
maturely  considered  and  critically  analyzed  in  the  recent 
decisions  of  this  court:  Spaulding  v.  Winslow,  74  Me.  528; 
Aldrich  v.  Gorham,  77  Me.  287;  Perkins  v.  Fayette,  68  Me.  152; 
28  Am.  Rep.  84;  Moulton  v.  Sanford,  51  Me.  127.  These 
authorities  all  agree  that  the  contributory  fault  which  will 
bar  a  recovery  against  a  town  for  a  defective  highway  must 
be  one  of  the  eflicient  and  proximate  causes  of  the  accident, 
and  not  a  mere  condition  or  occasion  of  it.  But  it  has  been 
found  ***  impracticable  to  prescribe  by  abstract  definition, 
applicable  to  all  possible  states  of  facts,  what  is  a  proximate 
and  what  a  remote  cause;  what  is  a  true  and  eflficient  cause 
of  a  given  result,  and  what  is  a  mere  "  occasion  "  or  "  oppor- 
tunity" for  the  operation  of  the  true  cause.  "Everything 
which  induces  or  influences  an  accident  does  not  necessarily 
and  legally  cause  it.  It  might  be  the  agency,  or  medium,  or 
opportunity,  or  occasion,  or  situation,  or  condition,  as  it  is 
variously  styled,  through  or  by  which  the  accident  happened, 

but  no  part  of  its  real  and  controlling  cause Much 

must  depend  upon  the  circumstances  of  each  particular  case, 
and  upon  the  common  sense  of  the  thing":  Spaulding  v. 
Winslow,  74  Me.  528. 

Whether  the  fright  of  the  horse  at  the  electric  car  shall  be 
deemed  the  true  and  real  cause  of  the  accident,  or  only  a  cir- 
cumstance which  permitted  it  to  happen,  must  depend  upon 
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the  character  of  the  horse  and  the  extent  of  his  misconduct. 
If  the  horse  was  not  reasonably  gentle  and  safe,  and  became 
entirely  unmanageable  from  fright,  substantially  freeing  him- 
self from  the  control  of  the  driver,  and  the  accident  resulted 
from  such  a  want  of  control,  then  the  fright  of  the  horse  might 
be  regarded  as  one  of  the  proximate  causes  of  the  accident. 
If,  however,  the  horse  was  ordinarily  safe  and  reasonably 
suitable  for  use  on  the  public  street,  and,  while  being  prop- 
erly driven,  started  and  shied  at  the  sudden  appearance  of 
the  electric  car  around  the  curve,  swerving  but  a  few  feet 
from  the  line  of  travel,  and,  through  only  a  momentary  loss 
of  control  by  the  driver,  brought  the  carriage  in  contact  with 
the  pole  in  the  street,  in  such  case  the  conduct  of  the  horse 
conld  not,  in  reason  and  justice,  be  considered  as  causing  the 
accident:  Spaulding  v.  Winslow,  74  Me.  528;  Aldrich  v.  Qor' 
ham,  77  Me.  287. 

This  test  of  a  town's  liability  in  such  a  case  has  also  been 
applied  in  Massachusetts.  In  Titus  v.  Northhridge,  97  Mass. 
258,  93  Am.  Dec.  91,  it  is  said:  "The  court  are  of  opinion 
that  when  a  horse,  by  reason  of  fright,  disease,  or  viciousness, 
becomes  actually  uncontrollable  so  that  his  driver  cannot 
stop  him,  or  direct  his  course,  or  exercise  or  regain  control 
over  his  movements,  and  in  this  condition  comes  upon  a  defect 
in  the  highway  ....  by  which  ***  an  injury  is  occasioned, 
the  town  is  not  liable  for  the  injury,  unless  it  appears  that  it 
would  have  occurred  if  the  horse  had  not  been  so  uncontrol- 
lable. But  a  horse  is  not  to  be  considered  uncontrollable 
that  merely  shies  or  starts  or  is  momentarily  not  controlled 
by  the  driver."  As  stated  by  Peters,  C.  J.,  in  Spaulding  v. 
Winslow,  74  Me.  528:  "It  is  not  a  fault  in  a  horse  to  be  spir- 
ited, or  to  start  up  quickly,  or  to  shy  and  shear  from  objects 
to  a  certain  extent.  Such  things  are  very  common  occur- 
rences, and  cannot  be  prevented  or  eflfectually  guarded  against 
by  the  owners  or  drivers  of  horses.  It  is  not  unreasonable  to 
drive  horses  of  such  description  upon  our  public  roads. 
Therefore,  it  would  not  be  reasonable  to  say  that  the  fright 
of  the  horse,  under  such  circumstances  ....  was  a  proxi- 
mate cause  of  the  plaintiff's  injury." 

This  doctrine  is  not  in  conflict  with  the  rule  applied  in 
Moulton  v.  Sanford,  51  Me.  127,  and  Perkins  v.  Fayette,  68 
Me.  152;  28  Am.  Rep.  84.  In  each  of  those  cases  it  was  evi- 
dehtly  found  that  the  horse  had  passed  entirely  beyond  the 
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control  of  the  driver,  and  that  his  misconduct  was  one  of  the 
proximate  causes  of  the  accident. 

In  the  case  at  bar,  whether  the  pole  in  the  street  consti- 
tuted a  defect,  and  whether  the  misconduct  of  the  horse  was 
one  of  the  proximate  causes  of  the  accident,  were  questions 
submitted  to  the  jury  with  appropriate  instructions  to  which 
no  exceptions  were  taken.  They  found  in  favor  of  the  plain- 
tiflF,  and  we  are  unable  to  say  that  the  contrary  inference  is 
the  only  reasonable  inference.  The  horse  had  been  driven  by 
the  plaintifiTs  husband  prior  to  that  time,  and  he  had  been  con- 
sidered gentle  and  safe.  The  motorman  on  the  car  says  the 
horse  was  "  scared  of  the  car  the  same  as  other  horses  are." 
The  horse  was  within  ten  or  fifteen  feet  of  the  pole  when  he 
took  fright  at  the  car,  and  shied  a  few  feet  to  the  right.  The 
driver  was  holding  the  reins  with  both  hands,  and  only  mo- 
mentarily lost  control  of  the  horse.  In  all  probability  he 
would  have  regained  control  of  him,  and  avoided  an  acci- 
dent, if  the  pole  had  not  obstructed  the  traveled  way.  Under 
these  circumstances  it  is  not  unreasonable  to  say  that  the 
fright  of  the  horse  was  not  the  real  cause  of  the  accident. 
On  the  other  hand,  it  might  reasonably  have  been  "•  an- 
ticipated that  such  a  contingency  would  arise,  and  that  a 
pole  thus  located  in  the  street  would  be  a  source  of  danger 
to  public  travel,  and  cause  an  accident  either  in  the  precise 
manner  in  which  it  did  cause  it  or  in  some  similar  way. 

Motion  and  exceptions  overruled. 

Judgments  against  Joint  Tort-feasors. — A  judgment  against  one  of 
several  wrongdoers  unsatisfied  is  not  a  bar  to  the  maintenance  of  an  action 
against  the  others:  Russell  v.  McCall,  141  N  Y.  437;  38  Am.  St.  Rep.  807, 
and  note,  with  the  cases  collected. 

Sunday  Laws — Walking  in  Streets — Defects  Therein. — A  persoa 
who  walked  about  a  mile  in  a  town  on  Sunday  is  not  a  traveler  in  such  a 
sense  as  to  bar  his  recovery  against  the  town  for  injuries  suffered  daring 
such  walk  from  a  defect  in  the  highway:  O'Connell  v.  CUy  of  Lewiston,  65 
Me.  34;  20  Am.  Rep.  673.  One  walking  on  the  Lord's  day  for  exercise  is 
not  barred  of  his  right  to  recover  for  an  injury  caused  by  a  defective  high- 
way because  previous  to  such  injury  he  entered  a  beer-shop  and  drank  a 
glass  of  beer:  Davidson  v.  Portland,  69  Me.  116;  31  Am.  Rep.  253.  A  per- 
son injured  while  traveling  on  the  Lord's  day  by  a  defect  in  the  highway 
must  prove  that  he  was  traveling  from  necessity  or  for  purposes  of  charity: 
Boswoj-th  V.  SvHxmey,  10  Met.  363;  43  Am.  Dec.  441,  and  note;  Cratty  v. 
Bangor,  57  Me.  423;  2  Am.  Rep.  56;  Johnson  v.  Town  of  Irasburgh,  47  Vt. 
28;  19  Am. Rep.  111.  Contra,  Platz  v.  GUy  ofCohoet,  89  N.  Y.  219;  42  Am. 
Rep.  286.  This  question  is  further  discussed  in  the  notes  to  Abbott  T.  Ab- 
bott, 24  Am.  Rep.  26,  and  Coleman  w.  Hendeieon,  12  Am.  Dec.  294. 
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Municipal  Corporations — Defects  in  Highway— Liability. — A  de. 
feet  in  a  highway  for  which  a  town  is  liable  must  be  such  that  it  ia  the 
sole  cause  of  the  injury  complained  of:  Pratt  v.  Inhabitants,  147  Mass.  245; 
9  Am.  St.  Rep.  691,  and  note;  Schaeffer  v.  Jackson  Tp.,  150  Pa.  St.  145;  30 
Am.  St.  Rep.  792,  and  note,  with  ttie  cases  collected.  See,  also,  the  note 
to  Raymond  v.  City  of  Lowell,  53  Am.  Dec.  67. 

Municipal  Corporations — Liability  for  Obstructions  in  Highway 
Frightening  Horses. — Where  the  proximate  cause  of  an  injury  on  a  high- 
way is  the  fright  of  a  horse,  and  that  fright  is  not  caused  by  any  defect  ia 
the  highway,  nor  by  any  neglect  of  duty  on  the  part  of  the  township  officers, 
the  township  is  not  liable,  although  the  injury  is  caused  by  the  horse  run- 
ning into  a  defect  in  the  highway:  Schaeffer  v.  Jackson  Tp.,  150  Pa.  St.  145; 
30  Am.  St.  Rep.  792,  and  note.  See  Loberg  v.  Toum  of  Amherst,  87  Wis. 
634;  41  Am.  St.  Rep.  69,  and  note,  and  the  extended  note  to  Morte  v.  Totvn 
of  Richmond,  98  Am.  Dec.  608. 
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Insurance — Recovery  of  Premiums. — The  liability  of  an  insurance  com- 
pany for  a  return  of  premiums  is  not  absolute,  but  depends  upoa 
whether  the  policy  has  become  a  binding  contract  between  the  par* 
ties.  If  it  has,  and  the  risk  has  commenced,  there  can  be  no  apportion- 
ment, and  no  action  lies  for  the  recovery  of  the  premiums  paid. 

Life  Insurance. — Fraudulent  Acts  of  an  Insurance  Agent  in  sending 
an  application  and  certificate  of  medical  examination  fraudulent  ia 
whole  or  in  part  to  his  company,  upon  which  it  acts  in  issuing  a  pol- 
icy, is  a  fraud  upon  the  company  alone,  and  the  insured  cannot  com- 
plain after  the  company  has  treated  the  policy  as  a  binding  contract. 

Life  Insurance — Waiver  of  Conditions. — An  application  for  life  insur- 
ance and  medical  examination  are  preliminaries  solely  for  the  benefit 
and  protection  of  the  insurer  in  issuing  the  policy.  He  may  entirely 
dispense  with  or  waive  them,  and  issue  a  policy  which  ia  valid  and  bind* 
ing. 

LiFB  Insurance — Fraud  in  Effecting— Recovery  of  Premiuus. — A 
policy  of  life  insurance  regular  in  every  respect,  except  that  through  the 
fraud  of  the  insurance  agent  there  has  been  no  medical  examination  of 
the  insured,  and  the  application  has  not  been  signed  by  him,  although  it 
purports  to  have  been,  and  the  whole  transaction  has  taken  place  with* 
out  his  knowledge  or  consent,  is  voidable  at  the  election  of  the  insurer, 
but  not  absolutely  void,  and  the  insured  cannot  recover  premiums  paid 
thereon  if  the  insurer  has  treated  the  policy  as  a  valid  subsisting  con- 
tract. 

LfTK  Insurance — Fraud  in  Procuring— Recovery  of  Premiums.— An 
insured  person  induced  by  false  representations  material  to  him  ta 
take  out  a  policy  upon  his  life  may  elect  to  rescind  and  avoid  the  pol- 
icy, and  is  then  entitled  to  recover  the  premiums  paid,  but  if  such  false- 
representations  are  not  material  to  him,  and  are  a  fraud  npon  the  in- 
surer alone,  he  ia  not  entitled  to  recover. 
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r.   i.  Drew  and  L.  G.  Roberts,  for  the  plaintijBf. 

/.  H.  Drummond  and  J.  H.  Drummondy  Jr.,  for  the  defend- 
«at. 

*'"'  Foster,  J.  The  plaintiff  seeks  to  recover  the  amount 
paid  in  premiums  on  a  policy  of  insurance  on  the  life  of  his 
wife. 

The  case  comes  before  this  court  upon  an  agreed  state- 
ment, and  the  facts  briefly  stated  are  these:  On  September  6, 
1890,  plaintiff  was  induced  by  defendant's  agent  to  take  a 
policy  of  insurance  on  the  life  of  his  wife  in  the  defendant 
company,  payable  at  her  death  to  himself,  upon  the  repre- 
sentations that  the  wife  need  not  sign  any  application  there- 
for or  know  or  consent  to  the  same;  that  she  need  not  be 
examined  by  a  physician  of  the  company,  and  that  the  com- 
pany permitted  applications  to  be  made  in  such  way,  and 
issued  policies  thereon. 

Upon  these  representations  the  plaintiff  consented  to  take 
a  policy  in  the  defendant  company  on  the  life  of  his  wife 
without  her  knowledge  or  consent.  Thereupon  the  defend- 
ant's agent  filled  out  the  application  and  affixed  her  signa- 
ture to  the  same.  The  plaintiff  then  paid  the  agent  the 
advance  premium  of  thirty-one  cents.  The  wife  was  not 
examined  by  a  physician  of  the  company,  although  what 
purports  to  be  a  certificate  of  medical  examination  of  the 
wife,  signed  by  a  physician  of  the  company,  ''^  is  attached 
to  the  application,  the  alleged  certificate  having  been  filled 
out  and  signed  by  the  defendant's  physician  without  any  ex- 
amination or  the  knowledge  or  consent  of  the  wife. 

September  16,  1890,  on  this  application  and  examination 
the  company  issued  its  policy  for  five  hundred  dollars  on  the 
life  of  the  wife,  payable  to  the  plaintiff  at  her  death.  The 
wife  had  no  knowledge  that  an  application  for  insurance  on 
her  life  had  been  made  until  about  four  weeks  afterward,  all 
the  negotiations  having  been  carried  on  with  the  plaintiff  by 
defendant's  agents  Neither  he  nor  his  wife  are  able  to  read 
or  write  in  the  English  language,  and  all  negotiations  were 
carried  on  in  the  French  language. 

Pursuant  to  the  conditions  of  the  policy,  plaintiff  continued 
to  pay  the  weekly  premiums  of  the  thirty -one  cents  thereon 
(amounting  in  all  to  thirty-six  dollars  and  twenty-seven 
cents),  until  November  21,  1892,  when  he  refused  to  make 
further  payments  of  premiums,  and  demanded  of  the  agent 
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of  the  company  a  return  of  the  premiums  paid  by  him,  upon 
the  ground  that  the  representations  of  the  agent  at  the  time 
the  plaintiff  agreed  to  take  the  policy  were  false;  that  he 
was  induced  to  take  the  policy  by  these  representations,  and 
that  he  had  learned  that  by  the  rules  and  regulations  of  the 
company  the  policy  was  void. 

Upon  the  foregoing  facts  the  plaintiff  claims  that  the  policy 
was  void,  and  that  he  is  entitled  to  recover  in  this  action  the 
amount  paid  in  premiums  on  the  policy.  The  liability  of  an 
insurance  company  for  a  return  of  premiums  is  by  no  means 
absolute,  but  depends  upon  the  question  whether  the  policy 
has  ever  become  a  binding  contract  between  the  parties.  If 
it  has,  and  the  risk  has  once  commenced,  then  there  can  be 
no  apportionment,  nor  will  an  action  lie  for  the  recovery  of 
the  premiums  paid.  This  principle  is  thus  laid  down  by  the 
text-writers:  "  Where  the  contract  has  once  taken  effect  there 
is  ordinarily  no  rule  of  law  to  sustain  the  recovery  back  of 
premiums  paid,  even  though  the  insurer  attempted  to  declare 
a  forfeiture.  On  the  other  hand,  where  the  contract  has 
never  taken  effect,  the  premiums  may  "•  be  recovered  back, 
in  accordance  with  the  general  rules  governing  the  recovery 
back  of  money  paid"  :  Cook  on  lyife  Insurance,  193,  194; 
Bliss  on  Life  Insurance,  sec.  423;  Leonard  v.  Washhurne,  100 
Mass.  251. 

Applying  these  principles  to  the  case  at  bar,  we  must  ascer- 
tain whether  this  policy  had  ever  become  effectual  as  a  con- 
tract and  the  risk  had  ever  commenced.  If  so  this  action 
cannot  be  maintained. 

The  application  was  in  the  usual  form,  regular  upon  its 
face,  and  came  into  the  defendant's  possession  through  the 
regular  channels  and  in  the  usual  course  of  its  business. 
The  fraud  relied  upon  by  the  plaintiff  was  the  fraud  of  the 
defendant's  agent,  and  the  company,  relying  upon  what  pur- 
ported to  be  the  application  of  plaintiff's  wife  for  a  policy 
upon  her  life  for  the  benefit  of  her  husband,  issued  its  policy 
in  accordance  with  the  proposals  contained  in  that  applica- 
tion. The  plaintiff  received  a  policy  which  insured  the  life 
of  his  wife  for  his  benefit  in  the  exact  terms  and  under  the 
precise  conditions  which  he  applied  for,  provided  the  policy 
was  valid  and  binding  upon  the  company.  He  makes  no 
complaint  that  this  is  not  true.  But  the  gist  of  his  complaint 
is  that  his  policy  is  not  binding  upon  the  company,  but  is 
void  because  of  the  acts  of  its  agent. 
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But  the  fraud  which  was  committed  was  not  a  fraud  upon 
the  plaintiff.  He  was  in  nowise  injured  or  damaged  by  it. 
It  was  a  fraud  upon  the  defendant,  and  nobody  but  the  de- 
fendant could  be  injured  or  damaged  by  it. 

The  fraudulent  acts  consisted  in  sending  an  application 
and  certificate  of  medical  examination,  fraudulent  in  whole 
or  in  part,  to  the  defendant,  upon  which  it  would  act  in  issu- 
ing its  policy.  The  application  and  medical  examination 
were  solely  for  the  purpose  of  giving  the  defendant  an  oppor- 
tunity to  decide  whether  to  issue  its  policy  on  the  life  of  the 
plaintiff's  wife  or  not.  All  the  provisions  of  the  application, 
policy,  and  rules  of  the  company  which  were  violated  by  the 
defendant's  agent  and  physician  were  provisions  for  the  sole 
benefit  of  the  defendant.  They  were  not  for  the  benefit  of  the 
plaintiff  or  his  wife.  The  purpose  of  these  provisions  was  to 
satisfy  the  defendant  that  it  '®®  was  safe  in  issuing  the  pol- 
icy. They  furnished  the  information  upon  which  the  defend- 
ant acted  in  issuing  the  policy,  and,  so  far  as  the  plaintiff 
was  concerned,  it  mattered  not  to  him  whether  there  was  an 
actual  application  and  medical  examination  or  not,  so  long 
as  the  policy  issued  was,  in  its  terms  and  conditions,  such  as 
he  wanted.  There  is  no  pretense  that  it  was  not.  He  com- 
plains concerning  the  fraud  committed  upon  the  defendant. 
If  that  fraud  did  not  render  the  policy  absolutely  void,  then 
he  has  no  cause  for  complaint.  If  the  risk  commenced  to 
run,  the  policy  was  not  void. 

The  application  and  medical  examination,  being  prelimi- 
naries for  the  protection  of  the  defendant  in  issuing  its  policy, 
and  solely  for  its  benefit  and  advantage,  could  have  been 
entirely  dispensed  with  if  the  defendant  had  seen  fit  so  to  do. 
The  defendant  could  have  waived  them  entirely  and  issued  a 
policy  which  would  have  been  valid  and  binding  upon  it: 
North  Berwick  Oo.  v.  New  England  etc.  Ins.  Co.,  52  Me.  336, 
341;  Allen  v.  Vermont  Mut.  Fire  Ins.  Co.,  12  Vt.  366. 

This  case  does  not  present  to  the  court  the  question  of  fraud 
upon  the  insured  or  a  fraud  in  relation  to  provisions  of  the 
policy  that  were  for  his  benefit,  and  of  which  he  could  take 
advantage;  but  the  sole  question  is,  whether  the  fraud  upon 
the  defendant  committed  by  its  own  agents  rendered  the 
policy  absolutely  void,  so  that  no  risk  was  ever  assumed 
under  it. 

Tlie  application  in  form  was  regular  in  every  respect,  and, 
60  far  as  the  plaintiff  was  concerned,  it  stated  the  exact  terms 
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and  conditions  of  the  insurance  he  desired.  There  is  no  pre- 
tense that  the  plaintiff's  wife  was  not  a  proper  subject  of 
insurance,  nor  that,  so  far  as  her  health  was  concerned,  she 
was  not  a  good  risk,  nor  that  the  answers  and  statements  in 
the  application  and  certificate  of  medical  examination  were 
false  and  not  true  in  fact. 

The  insurance  was  regular  in  every  respect,  with  the  excep- 
tion that  there  had  been  no  medical  examination  of  the  life 
proposed  for  insurance,  and  the  application  was  not  signed  by 
her,  although  it  purported  to  be,  and  the  whole  transaction 
took  place  without  her  knowledge  and  consent. 

'**  The  effect  of  these  acts  might  render  the  policy  void- 
able so  far  as  the  defendant  was  concerned,  but  would  not  make 
it  absolutely  void.  The  courts  in  different  jurisdictions  have 
held  that  policies  issued  under  circumstances  similar  to  these 
Bhown  to  have  existed  in  this  case  are  either  valid,  or  void- 
able only,  but  never  absolutely  void:  Bliss  on  Life  Insurance, 
Bees.  82,  83,  294. 

In  Massachusetts,  the  court  in  recent  decisions  has  held  the 
policy  voidable:  Leonard  w.  Washburn,  100  Mass.  251',  Plymp- 
ton  v.  Dunn,  148  Mass.  523.  The  supreme  court  of  the  United 
States  holds  such  acts  to  be  the  acts  of  the  company  and  bind 
it:  Insurance  Co.  v.  Wilkinson,  13  Wall.  222;  Insurance  Co.y. 
Mahone,  21  Wall.  152;  New  Jersey  etc.  Ins.  Co.  v.  Baker,  94  U.  S. 
610.  In  New  York,  the  policy  is  held  to  be  binding  upon  the 
company:  Baker  v.  Home  Life  Ins.  Co.,  64  N.  Y.  648;  Miller 
V.  Phoenix  etc.  Life  Ins.  Co.,  107  N.  Y.  292;  O'Brien  v.  Home 
Benefit  Soc,  117  N.  Y.  310.  In  Connecticut,  the  policy  is  held 
to  be  voidable:  Ryan  v.  World  Mut.  Ins.  Co.,  41  Conn.  168; 
19  Am.  Rep.  490.  In  Ohio,  the  policy  is  held  to  be  valid: 
Massachusetts  Life  Ins.  Co.  v.  Eshehnan,  30  Ohio  St.  647.  In 
Iowa,  the  policy  is  held  valid:  McArthur  \.  Home  Life  Assn.^ 
73  Iowa,  336;  5  Am.  St.  Rep.  684.  In  this  case  the  agent 
inserted,  without  the  knowledge  of  the  assured,  false  answers 
in  the  application,  and  forged  the  certificate  of  medical  ex- 
amination. In  Michigan,  the  policy  is  held  to  be  valid  and 
binding  on  the  company:  Brown  v.  Metropolitan  Life  Ins.  Co.^ 
65  Mich.  306;  8  Am.  St.  Rep.  894;  Temmink  v.  Metropolitan 
Life  Ins.  Co.,  72  Mich.  388.  So  in  Colorado:  State  Ins.  Co.  v. 
Taylor,  14  Col.  499;  20  Am.  St.  Rep.  281. 

While  in  different  jurisdictions  there  is  a  contrariety  of  opin- 
ion as  to  the  effect  of  the  acts  of  an  agent  which  are  a  fraud  upon 
the  company,  they  are  held  either  to  have  estopped  the  com- 
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pany  from  taking  advantage  of  them,  or  to  have  rendered  the 
policy  voidable  only.  While  the  courts  in  some  of  the  cases 
have  spoken  of  the  policies  as  "  void,"  it  will  be  found  upon  ex- 
amination that  the  word  was  used  in  the  sense  of  voidable  only, 
'**  as  the  questions  of  waiver  or  afiirmance  of  such  acts  were 
^liscussed:  Atlantic  Ins.  Co.  v.  Goodall,  35  N.  H.  328,  332.  la 
that  case  the  court  say:  "  But  the  term  'void'  is  equivocal.  It 
may  import  absolutely  null,  or  merely  voidable,  as  it  is  often 
used  where  the  contract  to  which  it  applies  has  a  capacity  to 
be  affirmed,  and  thus  rendered  efifectual  from  the  first,  the 
affirmance  operating  as  a  waiver  of  the  right  to  avoid." 

In  some  of  the  cases  the  courts  have  intimated  that  the 
premiums  might  be  recovered,  but  it  was  upon  the  ground  that 
the  policy  was  voidable,  and  that  the  company  had  avoided 
it,  thus  rendering  itself  liable  to  an  action  for  the  premiums. 
It  was  80  held  in  Insurance  Co.  v.  Pyle,  44  Ohio  St.  19;  58 
Am.  Rep.  781,  and  in  New  York  Life  Ins.  Co.  v.  Fletcher,  117 
U.  S.  519.  But  that  question  does  not  arise  in  this  case.  It 
is  not  claimed  that  this  policy  was  voidable  on  account  of  the 
fraudulent  acts  of  the  agent,  and  had  been  avoided,  either  be- 
fore or  since  the  commencement  of  this  suit,  by  the  defendant 
upon  that  ground.  The  facts  stated  show  that  the  defendant 
has  always  treated  this  policy  as  a  valid  policy,  and  that  it 
was  in  fact  in  force  at  the  time  this  suit  was  brought.  It  was 
lapsed  by  the  defendant  only  after  the  refusal  of  the  plaintiflf 
to  pay  the  premiums  in  accordance  with  its  terms  and  condi- 
tions, and  in  fact  not  till  after  this  suit  was  commenced.  The 
defendant  has  never  attempted  to  take  advantage  of  the 
fraud,  but,  on  the  contrary,  has  recognized  and  treated  the  pol- 
icy as  a  valid  and  existing  contract  up  to  and  even  after  suit 
was  brought  by  the  plaintiff  to  recover  the  premiums. 

Whatever  the  effect  of  such  fraudulent  acts  of  the  agent,  as 
fihown  in  this  case,  might  have  upon  the  policy  in  other  juris- 
dictions, there  can  be  no  doubt  that  since  the  act  of  1870, 
chapter  156  (incorporated  into  and  a  part  of  the  Revised 
Statutes,  chapter  49,  section  90),  in  this  state  it  must  be  held 
to  be  a  binding  and  subsisting  contract.  That  statute  pro- 
vides that  "  such  agents  and  the  agents  of  all  domestic  com- 
panies shall  be  regarded  as  in  the  place  of  the  company 
in  all  respects  regarding  any  insurance  effected  by  them. 
The  company  is  bound  by  their  knowledge  of  the  risk  and 
of  all  matters  connected  therewith.  Omissions  and  misde- 
Bcriptioas   ***'   known  to  the  agent  shall    be   regarded  as 
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known  by  the  company  and  waived  by  it  as  if  noted  in  the 
policy." 

In  Farrow  v.  Cochran,  72  Me.  309,  the  action  was  for  the 
recovery  of  premiums  paid  on  a  life  insurance  policy,  on  the 
ground  that  the  policy  was  void,  because  the  agent  without 
authority  changed  the  terms  of  the  policy.  The  policy  did 
not  conform  to  the  application  and  the  desires  of  the  insured 
in  reference  to  the  beneficiary.  The  agent  changed  its  terms 
BO  as  to  conform  to  his  wishes  without  the  knowledge  and 
consent  of  the  company,  and  the  court  held  that  his  act  was 
the  act  of  the  company,  and  that  the  policy  was  binding  upon 
it. 

Notwithstanding  the  rules  and  regulations  of  the  company 
provide  that  any  policy  issued  upon  the  life  of  a  wife  for  the 
benefit  of  her  husband  without  her  knowledge  and  consent 
and  examination  by  the  company's  physician,  and,  unless 
she  personally  signs  the  application,  is  null  and  void,  and 
this  is  held  to  be  a  part  of  the  contract  and  binding  upon  the 
company,  it  does  not  render  the  contract  void  ah  initio,  but 
only  voidable:  Bliss  on  Life  Insurance,  sec.  260;  Atlantic 
Ins.  Co.  V.  Goodall,  35  N.  H.  328,  332.  In  this  latter  case 
the  question  turned  upon  the  expression  "  null  and  void  "  in 
the  policy,  and  the  court  held  that  it  meant  voidable  only, 
and  that  the  policy  was  capable  of  confirmation. 

These  rules  and  regulations  were  inserted  for  the  benefit  of 
the  defendant,  and  it  had  the  right  to  waive  them  and  affirm 
the  policy  if  it  saw  fit  so  to  do:  Atlantic  Ins.  Co.  v.  Goodally 
35  N.  H.*328;  Pierce  v.  Nashua  Fire  Ins.  Co.  50  N.  H.  297; 
9  Am.  Rep.  235;  North  Berwick  Co.  v.  New  England  etc.  Ins- 
Co.,  52  Me.  336,  341;  Day  v.  Dwelling- House  Ins.  Co.,  81  Me. 
244. 

It  is  undoubtedly  true  that  if  a  person  is  induced  by  false 
representations  to  take  out  a  policy  of  insurance,  he  can 
avoid  it  and  recover  the  premiums  paid  upon  it.  But  the 
representations  must  be  material  as  to  him,  such  as  work  an 
injury  to  him.  In  the  present  case  the  representations  were 
of  facts  that  were  of  interest  to  the  defendant  alone,  and 
their  truth  or  falsity  could  be  of  moment  and  importance  to 
the  defendant  only.  Assuming  they  were  the  inducement 
upon  which  the  plaintiff  relied  in  entering  into  the  contract, 
they  did  not  render  the  ***  contract  absolutely  void,  but 
onlv  voidable:  United  States  etc.  Ins.  Co.  v.  Wright,  33  Ohio 
St.  533. 
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In  the  last-cited  case  the  agent  of  the  insurance  company 
made  false  representations  to  the  insured  as  to  the  payment 
of  premiums  and  as  to  the  terms  of  the  poh'cy  by  which  he 
was  induced  to  take  out  the  policy  and  pay  the  premiums. 
Upon  learning  the  falsity  of  the  representations,  he  repudi- 
ated the  contract  and  commenced  suit  for  the  return  of  the 
premiums.  It  was  held  that  he  could  not  recover  upon  the 
ground  that  the  contract  was  absolutely  void,  but  upon 
the  ground  that  he  could  rescind:  Pennsylvania  etc.  Ins.  Co. 
V.  Crane,  134  Mass.  56;  45  Am.  Rep.  282;  Hedden  v.  Griffin, 
136  Mass.  229;  49  Am.  Rep.  25.  The  right  of  recovery  in 
these  cases  is  based  upon  the  ground  that  the  contract  is 
voidable  by  the  insured,  and  that  he  has  properly  rescinded 
it.  In  the  present  case  there  has  been  no  rescission,  nor  facta 
showing  that  it  was  unnecessary  by  reason  of  the  policy 
being  worthless:  Farrovj  v.  Cochran,  72  Me.  309;  Cutler  v. 
Oilbreth,  53  Me.  176.  In  any  view  that  can  be  taken  of  this 
case,  the  policy  was  not  void  absolutely. 

Nor  can  the  plaintiff  recover  upon  the  ground  that  the 
policy  was  voidable  and  has  been  rescinded.  The  defendant 
has  never  attempted  to  take  advantage  of  the  fraud  to  annul 
the  contract.  If  the  defendant  had  avoided  the  contract 
upon  this  ground  instead  of  treating  it  as  a  subsisting  con- 
tract, it  might  be  that  the  plaintiff  could  properly  treat  the 
contract  as  rescinded,  and  be  entitled  to  a  return  of  the 
premiums  paid  upon  it.  The  courts  have  so  held,  but  no 
court  has  held  that  the  premiums  could  be  recovered  in  a 
voidable  policy  simply  because  it  was  voidable.  This  policy 
at  the  time  the  plaintiff  attempted  to  rescind  was  not  void 
ab  initio;  at  most  it  was  only  voidable,  and  the  risk  under 
it  had  been  assumed  by  the  defendant.  It  had  commenced 
to  run.  The  life  of  the  plaintiff's  wife  was  insured  from  the 
delivery  of  the  policy  till  it  lapsed  by  reason  of  nonpayment 
of  the  premiums,  and  was  in  force  at  the  time  this  suit  was 
instituted,  and  if  it  had  become  due  it  cannot  be  '**  said  in 
law  that  it  would  not  have  been  paid:  Plympton  v.  Z)ttnn,  148 
Mass.  523,  527. 

It  will  be  noticed  that  the  class  of  cases  cited  by  the 
learned  counsel  for  the  plaintiff  are  those  where  there  were 
misrepresentations  made  by  the  insured  in  obtaining  the 
policy,  or  a  breach  of  warranty  on  his  part. 

In  those  cases  the  courts  have  held  that  the  misrepresenta- 
tions, whether  intentional  or  otherwise,  and  the  breach   of 
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warranties,  have  rendered  the  policies  void,  so  that  there 
could  be  no  recovery  upon  them.  In  the  case  at  bar  the 
fraud  was  tliat  of  the  agent  of  the  defendant,  but  the  defend- 
ant has  treated  the  policy  as  a  valid,  subsisting  contract,  and 
never  sought  to  annul  it  on  the  ground  of  fraud.  The  plain- 
tiff has  never  rescinded  it,  even  if  it  were  in  his  power  so  to 
do.  The  result  is  that  the  action  cannot  be  maintained. 
Judgment  for  defendant. 

Insuranob— Recovery  or  Premium. — An  innocent  breach  of  warranty 
in  an  application  for  an  insurance  policy  renders  the  policy  void  from  the 
beginning,  but  the  premiums  may  be  recovered:  Insurance  Co.  v.  Pyle,  44 
Ohio  St.  19;  58  Am.  Rep.  781. 

Insurance— Life — Fraudulent  Acts  o»  Agent. — The  fraud  of  a  life 
insurance  agent  binds  the  company,  and  he  acts  within  the  scope  of  his  au- 
thority  where,  having  been  duly  authorized  as  agent  to  fill  up  an  application, 
he  fraudulently  and  falsely  mistates  material  facts  therein  and  in  the  medi- 
cal certificate,  of  which  facts  neither  the  assured  nor  the  company  had  any 
knowledge:  McArthur  v.  Home  Life  Assn.,  73  Iowa  336;  5  Am.  St.  Rep. 
684,  and  note.  If  answers  are  written  in  an  application  for  insurance  by 
an  agent  of  the  insurer  without  the  knowledge  or  consent  of  the  applicant, 
the  company  is  precluded  from  any  defense  baaed  on  the  falsity  of  such 
answers:  Brown  v.  Metropolitan  etc.  Ina  Co.,  65  Mich.  306;  8  Am.  St.  Rep. 
894,  and  note.  See,  also,  the  note  to  State  Ins.  Co.  v.  Taylor,  20  Am.  St. 
Rep.  289,  and  especially  the  extended  note  to  Manhattan  etc  Ins.  Co.  v. 
Weill,  26  Am.  Rep.  370. 
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Libel — Evidence  in  Mitigation  of  Damages. — In  actions  of  libel  or  slan- 
der the  defendant  may  introduce  evidence  in  mitigation  of  damages 
that  plaintiffs  general  reputation  as  a  man  of  moral  worth  is  bad,  and 
may  also  show  that  his  general  reputation  is  bad  with  respect  to  that 
feature  of  character  covered  by  the  defamation  in  question. 

Libel. — Damages  in  actions  of  libel  or  slander  are  measured  by  the  injury 
caused  by  the  words  published  and  not  by  the  moral  culpability  of  the 
writer  or  speaker. 

Libel. — Evidence  of  General  Report  that  plaintiff  is  guilty  of  the  im- 
puted  offense,  or  of  defendant's  suspicions  of  his  guilt,  is  not  admissibls 
in  actions  of  libel  or  slander  for  the  purpose  of  reducing  damages. 

6.  F.  Haley,  for  the  plaintiff. 

E.  J.  Cram,  for  the  defendants. 

494  Whitehouse,  J.  This  was  an  action  of  libel  for  de- 
famatory matter  published  in  a  newspaper  representing  that 
the  plaintiff  and  Mrs.  Blake  had  "  eloped  "  and  were  living 
together  ia  adultery. 
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At  the  trial  evidence  was  offered  by  the  defendant  and 
admitted  by  the  court  subject  to  the  plaintiff's  right  of  excep- 
tion that  the  plaintifif's  "  general  character"  was  bad  in  the 
community  in  which  be  lived. 

1.  It  was  not  questioned  by  the  plaintiff  that,  in  actions 
for  libel  or  slander,  the  character  of  the  plaintiff  may  be  in 
issue  upon  the  question  of  damages;  but  it  is  contended  that 
the  inquiry  should  be  restricted  to  the  plaintiffs  general  repu- 
tation in  respect  to  that  trait  of  character  involved  in  the  de- 
famatory charge. 

While  there  has  been  some  contrariety  of  opinion,  or  at 
least  of  expression  upon  this  question,  it  must  now  be  re- 
garded as  settled,  both  upon  principle  and  the  great  weight  of 
authority,  that,  in  this  class  of  cases,  the  defendant  may  in- 
troduce evidence  in  mitigation  of  damages  that  the  plain- 
tiflTs  general  reputation  as  a  man  of  moral  worth  is  bad,  and 
may  also  show  that  his  general  reputation  is  bad  with  re- 
spect to  that  feature  of  character  covered  by  the  defamation 
in  question;  and,  as  to  the  admission  of  such  evidence,  it  is 
immaterial  wbether  the  defendant  has  simply  pleaded  the 
general  issue  or  has  pleaded  a  justification  as  well  as  the 
general  issue:  Stone  v.  Varney,  7  Met.  86;  39  Am.  Dec.  762; 
Leonard  v.  Allen,  11  Gush.  241;  Bodwell  v.  Swan,  3  Pick.  376; 
Clark  V.  Brown,  116  Mass.  505;  Root  v.  King,  7  Cow.  613; 
Lamos  v.  Snell,  6  N.  H.  413;  25  Am.  Dec.  468;  Bridgman  v. 
ffopHns,Si  Vt.  533;  Eastland  y.  Caldwell,  2  Bibb,  21;  *»»  4 
Am.  Dec.  668;  Powers  v.  Gary,  64  Me.  1;  Odgers  on  Libel  and 
Slander,  304;  Sutherland  on  Damages,  679;  Best  on  Evi- 
dence, 256;  1  Wharton  on  Evidence,  53;  2  Starkie  on  Slan- 
der, 87;  1  Qreenleaf  on  Evidence,  sec.  55;  2  Greenleaf  on 
Evidence,  sec.  275. 

In  Stone  v.  Varney,  7  Met.  86,  39  Am.  Dec.  762,  the  libel 
imputed  to  the  plaintifiF  "  heartless  cruelty  toward  his  child," 
and  it  was  held  competent  for  the  defendant  to  introduce 
evidence  in  mitigation  of  damages  that  "  the  general  reputa- 
tion of  the  plaintiff  in  the  community  as  a  man  of  moral 
worth"  was  bad.  After  a  careful  examination  of  the  authori- 
ties touching  the  question,  the  court  say  in  the  opinion :  "  This 
review  of  the  adjudicated  cases,  and  particularly  the  decisions 
in  this  commonwealth,  and  in  the  state  of  New  York,  seems 
necessarily  to  lead  to  the  conclusion  that  evidence  of  general 

bad  character  is  admissible  in  mitigation  of  damages 

It  cannot  be  just  that  a  man  of  infamous  character  should, 
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for  the  same  libelous  matter,  be  entitled  to  equal  damages 
with  the  man  of  unblemished  reputation;  yet  such  must  be 
the  result  unless  character  be  a  proper  subject  of  evidence 
before  a  jury.  Lord  Ellenborough,  in  1  Maule  &  S.  286,  says: 
'  Certainly  a  person  of  disparaged  fame  is  not  entitled  to  the 
same  measure  of  damages  with  one  whose  character  is 
unblemished,  and  it  is  competent  to  show  that  by  evi- 
dence.' " 

In  Leonard  v.  Allen,  11  Gush.  241,  the  plaintiff  was  charged 
with  maliciously  burning  a  schoolhouse,  and  it  was  held 
that,  in  the  introduction  of  evidence  to  impeach  the  character 
of  the  plaintiff  in  mitigation  of  damages,  the  inquiries  should 
relate  either  to  the  general  character  of  the  plaintiff  for 
integrity  and  moral  worth,  or  to  his  reputation  in  regard  to 
conduct  similar  in  character  to  the  offense  with  which  the 
defendant  had  charged  him. 

In  the  recent  case  of  Clark  v.  Brown,  116  Mass.  505,  the 
plaintiff  was  charged  with  larceny.  The  trial  court  ad- 
mitted evidence  that  the  plaintiff's  reputation  for  honesty 
and  integrity  was  bad,  and  excluded  evidence  that  his  repu- 
tation in  respect  to  thieving  was  bad.  But  the  full  court 
held  the  exclusion  of  the  latter  evidence  to  be  error,  and 
reaffirmed  the  rule  laid  down  in  Stone  v.  Varney,  7  Met.  86, 
39  Am.  Dec.  762,  and  Leonard  v.  Allen,  11  Cush.  241,  that 
*•*  it  was  competent  for  the  defendant  to  prove  in  mitiga- 
tion of  damages  that  the  plaintiff's  general  reputation  was 
bad,  and  that  it  was  also  bad  in  respect  to  the  charges 
involved  in  the  alleged  slander. 

In  Lavios  v.  Snell,  6  N.  H.  413,  25  Am.  Dec.  468,  the  de- 
fendant's right  to  inquire  into  the  plaintiff's  "  general  char- 
acter as  a  virtuous  and  honest  man,  or  otherwise,"  was 
brought  directly  in  question;  and  it  was  determined  that 
the  defendant  was  '*  not  confined  to  evidence  of  character 
founded  upon  matters  of  the  same  nature  as  that  specified 
in  the  charge,  but  may  give  in  evidence  the  general  bad 
character  of  the  plaintiff  ....  in  mitigation  of  damages; 
and  for  this  inquiry  the  plaintiff  must  stand  prepared." 

In  Eastland  v.  Caldwell,  2  Bibb,  21,  4  Am.  Dec.  668,  the 
court  say  in  the  opinion:  "In  the  estimation  of  damages  the 
jury  must  take  into  consideration  the  general  character  of 
the  plaintiff.  ....  In  this  case  the  defendant's  counsel  was 
permitted  by  the  court  to  inquire  into  the  plaintiff's  general 
character  iu  relation  to  the  facts  in  issue;  but  we  are  of  opia- 
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ion  he  ought  to  have  been  permitted  to  inquire  into  his  gen- 
eral moral  character  without  relation  to  any  particular 
species  of  immorality;  for  a  man  who  is  habitually  addicted 
to  every  vice  except  the  one  with  which  he  is  charged  is  not 
entitled  to  as  heavy  damages  as  one  possessing  a  fair  moral 
character.  The  jury,  who  possess  a  large  and  almost  un- 
bounded discretion  upon  subjects  of  this  kind,  could  have 
but  very  inadequate  data  for  the  quantum  of  damages  if 
they  are  permitted  only  to  know  the  plaintiff's  general  char- 
acter in  relation  to  the  facts  put  in  issue." 

With  respect  to  the  form  of  the  inquiry,  it  is  said  to  be  aa 
inflexible  rule  of  law  that  the  only  admissible  evidence  of  a 
man's  character,  or  actual  nature  and  disposition,  is  his  gen- 
eral reputation  in  the  community  where  he  resides:  Cham- 
bers' Best  on  Evidence,  256,  note.  It  would  seem,  therefore, 
that,  in  order  to  avoid  eliciting  an  expression  of  the  witness' 
opinion  respecting  the  plaintiff's  character,  the  appropriate 
form  of  interrogatory  would  be  an  inquiry  calling  directly 
for  his  knowledge  of  the  plaintiff's  general  reputation  in  the 
community  either  as  a  man  of  moral  worth,  without  restric- 
tion, or  in  the  particular  relation  covered  by  the  libel  or 
slander. 

***  2.  But  the  plaintiff  also  has  exceptions  to  the  follow- 
ing instruction  in  the  charge  of  the  presiding  justice:  "I  am 
requested  by  the  counsel  for  the  defendant  to  instruct  you 
that  if  the  plaintiff's  conduct  was  such  as  to  excite  the  de- 
fendant's suspicions,  it  should  be  considered  in  mitigation  of 
damages,  the  plaintiff  alleging  that  he  had  never  been  sus- 
pected of  the  crime  alleged.     I  give  you  that  instruction." 

This  request  was  doubtless  suggested  by  the  note  to  section 
275  of  2  Greenleaf  on  Evidence,  which  appears  to  be  based  on 
the  old  case  of  Earl  of  Leicester  v.  Walter,  2  Camp.  251.  But 
that  case  has  long  ceased  to  be  recognized  as  authority  for 
anything  more  than  the  admission  of  evidence  of  the  plain- 
tiff's general  reputation.  A  similar  intimation  is  found  in 
Lamed  v.  Biiffinton^  3  Mass.  546;  3  Am.  Dec.  185;  but  in 
Alderman  v.  French,  1  Pick.  18,  11  Am.  Dec.  114,  this  dictum 
is  declared  to  be  unsupported  by  any  authority.  Again,  in 
the  later  case  of  Watson  v.  Moore,  2  Cush.  134,  it  was  held 
incompetent  for  the  defendant,  in  an  action  of  slander,  to 
prove  in  mitigation  of  damages  "circumstances  which  excited 
his  suspicion,  and  furnished  reasonable  cause  for  belief  on  his 
part  that  the  words  spoken  were  true."    The  obvious  objec- 


848  SicKRA  V.  Small.  [Maine, 

tion  to  it  is  that  the  damages  in  an  action  of  slander  are  to  be 
"measured  by  the  injury  caused  by  the  words  spoken  and 
not  by  the  moral  culpability  of  the  speaker."  We  have  seen 
that  the  defendant  is  permitted  to  prove  that  the  plaintiff's 
general  reputation  is  bad,  because  this  evidence  has  a  legiti- 
mate tendency  to  show  that  the  injury  is  small;  but  the  evi- 
dence of  general  report  that  the  plaintiff  is  guilty  of  the 
imputed  offense  is  inadmissible  for  the  purpose  of  reducing 
damages:  Powers  v.  Cary,  64  Me.  1;  Mapes  v.  Weeks,  4  Wend. 
659;  Stonev.  Varney,  7  Met.  86;  39  Am.  Dec.  762.  A  fortiori, 
evidence  of  the  defendant's  suspicions,  however  excited,  can- 
rot  be  received  for  such  a  purpose"'.  Watson  v.  Moore,  2  Gush. 
134. 

This  instruction  to  the  jury  must  therefore  be  held  erro- 
neous, and  for  this  reason  the  entry  must  h^  exceptions  sus- 
tained. 

Haskell,  J.,  concurred  in  the  result. 


Libel— EviDENCB  in  Mitigation  of  Damages— Generai,  Rbputation 
OF  Plaintiff.— Evidence  of  plaintiflF's  general  bad  character  in  libel  i« 
admissible  in  mitigation  of  damages  under  the  general  issue  even  though 
justification  is  pleaded:  Stone  v.  Vamey,  7  Met.  86;  39  Am.  Dec.  762,  and 
note;  King  v.  Hoot,  4  Wend.  113;  21  Am.  Dec.  102,  and  note;  Meutze  v. 
Tuttier,  77  Wis.  236;  20  Am.  St.  Rep.  115.  See,  also,  the  note  to  Quinby 
V.  Minnesota  Tribune  Co.,  8  Am.  St.  Rep.  695,  and  especially  the  extended 
note  to  Alderman  v.  French,  11  Am.  Dec.  130. 

Libel — Damages  Recoverable  in  Actions  for. — Full  compensation  in 
damages,  without  reference  to  the  actual  malice  or  ill-will  of  the  defendants, 
ought  to  be  awarded  to  a  plaintiff  who  has  been  injured  in  character  and 
feelings  by  an  unauthorized  libelous  publication:  King  v.  Root,  4  Wend.  113; 
21  Am.  Dec.  102.  In  an  action  for  libel,  if  it  appears  that  the  libel  was 
published  with  no  intent  to  injure,  and  that  all  proper  precautions  were  ob- 
served in  publishing  it,  actual  damages  only  are  recoverable:  Evening  Neva 
Assn.  y.  T'ryon,  42  Mich.  549;  36  Am.  Rep.  450.  One  who  unlawfully 
interferes  with  the  right  of  another  to  enjoy  that  degree  of  good-will  and 
social  and  business  distinction  to  which  his  acts  and  habits  entitle  him,  by 
circulating  slanderous  reports,  renders  himself  liable  to  consequential  dam- 
ages: Savoiev.  Scanlan,  43 La.  Ann.  967;  26  Am.  St.  Rep.  200.  See,  further, 
the  extended  notes  to  Terwilliger  v.  Wands,  72  Am.  Dec.  426,  and  McAllister 
w.  Detroit  Free  Press  Co.,  16  Am.  St.  Rep.  339,  342. 
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[87  Maimi,  618.] 

Ihtoxioatino  Liquors— Conflict  ov  Laws.— A  vendor  who  tells  intoxi- 
eating  liquors  in  one  state  where  each  sale  is  valid  to  a  purchaser  who 
intends  to  sell  them  at  retail  in  another  state  where  such  sale  is  illegal, 
cannot  maintain  an  action  for  their  price  in  the  latter  state  if  such  ac- 
tion  is  prohibited  by  statute,  although  he  did  not  know  of  the  illegal 
intention  of  the  purchaser  nor  participate  therein. 

Intoxicating  Liquors — Interstate  Commerce. — A  statute  providing  that 
no  action  shall  be  maintained  in  the  state  upon  any  claim  or  demand 
for  intoxicating  liquors  purchased  out  of  the  state  with  intention  to  sell 
them,  or  any  part  thereof,  therein,  is  not  in  violation  of  that  clause  of 
the  federal  constitution  giving  to  Congress  the  power  to  regulate  com- 
merce between  the  states,  when  applied  to  a  purchase  made  outside  the 
state  with  intent  to  sell  at  retail  therein  in  violation  of  its  law. 

W.  p.  Thompson,  for  the  plaintiff. 

R.  W.  Rogers,  for  the  defendant. 

630  WiswELL,  J.  This  case  comes  to  the  law  court  upon 
report,  the  court  to  render  such  judgment  as  the  legal  rights 
of  the  parties  may  require.  The  plaintiff  in  the  original 
action  recovered  judgment  upon  default  for  three  hundred 
and  eighty-two  dollars  and  thirty-seven  cents  debt  and  costs. 
The  action  was  upon  an  account  annexed  amounting  to  three 
hundred  and  thirty  dollars  and  thirty-eight  cents,  for  intox- 
icating liquors  sold  by  the  original  plaintiff  to  the  defendant 
and  three  dollars  for  packing. 

The  plaintiff  in  review  relies  upon  the  Revised  Statutes, 
chapter  27,  section  56,  which,  so  far  as  it  is  material,  is  as 
follows:  "No  action  shall  be  maintained  upon  any  claim  or 
demand,  promissory  note,  or  other  security  contracted  or 
given  for  intoxicating  liquors  sold  in  violation  of  this  chapter, 
or  for  any  such  liquors  purchased  out  of  the  state  with  inten- 
tion to  sell  the  same,  or  any  part  thereof,  in  violation  thereof." 

In  answer  to  which  the  defendant  in  review  says  that  the 
Bale  of  intoxicating  liquors  was  not  made  in  this  state,  and 
that  consequently  the  statute  does  not  apply.  It  may  be  con- 
ceded that  the  sale  was  made  in  Massachusetts.  An  agent 
of  the  vendor  took  the  purchaser's  order  in  Belfast,  but  there 
was  no  payment,  no  memorandum  in  writing,  and  the  order 
was  filled  in  Boston,  where  the  liquors  were  separated  from 
the  general  stock,  packed,  marked,  and  delivered  to  a  steam- 
boat company,  in  accordance  with  the  purchaser's  instruc- 
tions, directed  to  him. 
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***  "We  find  from  the  evidence  that  the  liquors  were 
bought  with  an  intention  upon  the  part  of  the  purchaser  to 
sell  them  in  this  state  in  violation  of  law;  and  that  the  ven- 
dor, through  his  agent,  had  actual  knowledge  of  such  inten- 
tion, but  that  he  had  no  participation  in  the  same,  and  did 
nothing,  beyond  the  mere  sale,  to  assist  or  facilitate  the  ille- 
gal act.  The  question  then  is  presented,  whether  under  the 
statutes  in  this  state,  a  vendor  who  makes  a  sale  of  intoxicat- 
ing liquors  in  another  state,  where  such  sale  is  not  prohibited, 
under  the  circumstances  above  stated,  can  recover  the  pur- 
chase price  therefor  in  the  courts  of  our  state. 

It  is  a  general  principle  of  law  that  the  validity  of  a  con- 
tract must  be  tested  by  the  law  of  the  place  where  the  sale  is 
made.  Were  it  not  for  the  statute,  which  expressly  forbids 
the  maintenance  of  such  an  action,  the  price  could  be  recov- 
ered, such  a  sale  not  being  invalid,  even  if  the  vendor  knew 
that  the  purchaser  intended  to  put  the  things  sold  to  an  ille- 
gal use,  unless  he  participated  in  that  intention,  or  in  some 
way,  beyond  the  mere  sale,  did  something  to  assist  or  facili- 
tate the  violation  of  law,  or  at  least,  in  the  language  of  some 
of  the  cases,  made  the  sale  with  the  knowledge  that  the 
thing  sold  was  to  be  resold  by  the  purchaser  in  another  state 
contrary  to  its  laws,  and  with  a  view  to  such  resale:  Webster 
V.  Hunger,  8  Gray,  584;  Graves  v.  Johnson,  156  Mass.  211;  32 
Am.  St.  Rep.  446. 

The  distinction  between  selling  a  thing  with  the  mere 
knowledge  that  it  is  to  be  resold  in  violation  of  law,  and  in 
any  way  aiding  in  such  illegal  act,  is  sound  and  well  recog- 
nized. Upon  this  principle  were  decided  the  cases  in  this 
state  relied  upon  by  the  counsel  for  the  defendant  in  review: 
Torrey  v.  Corliss,  33  Me.  333;  Banchor  v.  Cilley,  38  Me. 
553.  But  when  Torrey  v.  Corliss,  33  Me.  333,  was  decided, 
there  was  no  such  statute  as  is  now  in  force.  The  act  of 
June  2,  1851,  which  was  somewhat  similar  to  our  present 
statute,  was  passed  while  that  action  was  pending,  and  the 
court  expressly  held  that  it  did  not  apply;  and  Banchor  v. 
alley,  38  Me.  553,  was  decided  under  the  statute  of  1846» 
which  did  not  refer  at  all  to  sales  made  in  other  states. 
Some  remarks  made  in  the  recent  case  of  Wasserboehr  v.  Bou- 
lier,  84  Me.  165,  30  Am.  St.  Rep.  344,  are  also  relied  upon, 
but  that  case  was  decided  upon  ***  the  ground  that  the 
sale  was  made  in  Maine,  and  therefore  illegal. 

This  very  qaestion  was  decided  in  Meservey  ▼*  Oray,  56 
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Me.  540,  in  which  Mr.  Justice  Walton  says:  "It  will  be  no- 
ticed that  our  present  statute  makes  the  fact  that  the  liquors 
were  purchased  with  intention  of  selling  them  in  violation  of 
law,  and  not  the  seller's  knowledge  of  the  fact,  the  criterion 
by  which  to  determine  whether  the  contract  will  support  an 

action  in  this  state  or  not If,  therefore,  the  sale  was 

made  in  New  York,  and  the  plaintiffs  had  no  knowledge  of 
the  illegal  purpose  of  the  defendant  to  sell  the  liquors  in  this 
state  in  violation  of  law,  yet,  inasmuch  as  the  evidence  satis- 
fies us,  as  a  matter  of  fact,  that  they  were  intended  for  such 
illegal  sale,  the  plaintiffs  cannot  recover  for  them." 

In  McGlinchy  v.  Winchell,  63  Me.  31,  it  is  decided  that  it 
matters  not  that  the  liquors  are  purchased  out  of  the  state; 
if  purchased  with  intent  to  sell  the  same  in  violation  of  law 
within  the  state,  an  action  for  the  price  cannot  be  main- 
tained. These  cases  are  decisive  of  the  question  at  issue. 
There  is  no  question  of  their  correctness.  The  statute  is  ex- 
plicit, and  it  is  one  which  it  was  entirely  competent  for  the 
legislature  to  enact. 

The  further  contention  is  made  that  this  statute  is  uncon- 
stitutional, or  was  prior  to  the  act  of  Congress,  approved 
August  8,  1890,  making  interstate  commerce  relating  to  in- 
toxicating liquors  subject  to  the  police  powers  of  the  several 
states,  because  in  violation  of  that  clause  of  the  federal  con- 
stitution which  gives  Congress  the  power  to  regulate  com- 
merce between  the  states.  The  case  of  Leisy  v.  Hardin,  135 
U.  S.  100,  is  relied  upon  in  support  of  this  proposition.  We 
think  that  there  is  no  principle  decided  in  that  case  which 
has  any  bearing  upon  the  question  under  consideration.  If 
the  purchaser  had  bought  the  liquors  with  the  intention  of 
selling  them  in  this  state  in  the  original  packages,  it  would 
not,  at  that  time,  have  been  an  intention  to  violate  the  law 
{Leisy  v.  Hardin,  135  U.  S.  100;  State  v.  Burns,  82  Me.  558), 
and  consequently  not  within  the  terms  of  the  statute;  but  in 
this  case,  as  we  have  before  said,  we  find  that  the  liquors 
were  bought  with  the  intention  of  reselling  them  in  this  state 
in  violation  of  law. 

**'  In  accordance  with  the  terms  of  the  report,  therefore, 
the  entry  should  be,  judgment  for  the  plaintiff  in  review  for 
the  amount  of  the  former  judgment  for  debts  and  costs,  with 
interest  thereon  from  the  time  of  rendition  of  said  judgment. 
Costs  in  the  review  will  follow. 
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Intoxicatino  Liquors — CoNFLicrr  of  Laws. — The  sale  and  delivery  of 
liquors  in  Massachusetts  with  a  view  of  having  them  resold  by  the  pur- 
chaser in  Maine,  ia  violation  of  the  laws  of  the  latter  state,  will  not  sustaia 
an  action  in  the  former  state  for  the  price  agreed  to  be  paid  for  such 
liquors:  Graves  v.  Johnson,  156  Mass.  211;  32  Am.  St.  Bep.  446,  and  ex* 
tended  note  fully  discussing  the  subject. 


Hall  v.  Perry. 

[87  Maine,  569.] 

Wills — Testamentary  Capacity. — The  Burden  of  Proof  is  upon  the 
proponent  of  a  will  contested  for  want  of  testamentary  capacity,  to  prove 
that  the  testator  at  the  time  of  the  execution  of  the  will  had  a  mind 
sound  enough  properly  to  devise  and  bequeath  his  property,  and  men- 
tal capacity  sufficient  to  enable  him  to  understand  that  he  was  making  a 
will. 

Wills — Disposing  Mind  and  Memory. — A  disposing  mind  in  making  a 
will  involves  the  exercise  of  so  much  mind  and  memory  as  enables  a 
person  to  transact  common  and  simple  kinds  of  business  with  that  intel- 
ligence belonging  to  the  weakest  class  of  sound  minds.  A  disposing 
memory  exists  only  when  one  can  recall  the  general  nature,  condition, 
and  extent  of  his  property,  and  his  relations  to  those  to  whom  he  gives, 
and  also  to  those  from  whom  he  excludes,  his  bounty. 

Wills — Testa.mentary  Capacity. — To  have  a  Sodnd  and  Disposing 
Mind  and  Memory  a  testator  must  have  active  memory  enough  to 
bring  to  his  mind  the  nature  and  particulars  of  the  business  to  be  trans- 
acted, and  mental  power  enough  to  appreciate  them,  and  act  with  sense 
and  judgment  in  making  his  will. 

Wills. — Te.stamentary  Capacity  in  a  testator  involves  sufficient  mental 
capacity  to  comprehend  the  condition  of  his  property,  his  relations  to 
the  persons  who  are,  or  should  be,  the  objects  of  his  bounty,  and  the 
scope  and.  bearing  of  the  provisions  of  his  will.  He  must  have  suffi- 
cient active  memory  to  collect  in  his  mind,  without  prompting,  the 
particulars  or  elements  of  the  business  to  be  transacted,  and  to  hold 
them  in  his  mind  a  sufficient  length  of  time  to  perceive  their  obvious 
relations  to  one  another,  and  be  able  to  form  some  rational  judgment  in. 
relation  to  them. 

Wills — Testamentary  Capacity. — A  sonnd  and  disposing  mind  in  a  tes- 
tator does  not  imply  that  the  powers  of  his  mind  may  not  have  been 
weakened  or  impaired  by  old  age  or  bodily  disease.  A  testator  may  b» 
incapacitated  by  age  and  failing  memory  from  engaging  in  complex  and 
intricate  business,  and  incapable  of  understanding  all  parts  of  a  con- 
tract, and  yet  be  able  to  give  simple  directions  for  the  disposition  of 
his  property  by  will.  Great  age  may  raise  doubt  of  testamentary 
capacity,  but  it  does  not  alone  constitute  testamentary  disqualification. 
Wills — Testamentary  Capacity. — Great  age  does  not  alone  constitute 
testamentary  incapacity  if  the  testator  had  a  mind  and  memory  suffi- 
cient in  essentials,  and  capable  of  acting  rationally,  and  the  will  is  ia 
consonance  with  definite  and  long-settled  intentions,  is  not  onreason*^ 
able  in  its  provisions,  and  has  been  executed  with  fairness. 
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Wills— Testamentary  Capacitt— Expert  Evidence.— A  family  physU 
cian  may  express  an  opinion  upon  the  actual  condition  of  his  patient's 
mind,  bat  it  is  not  competent  for  him  to  give  a  direct  opinion  upon  his 
patient's  mental  capacity  to  make  a  will. 

Wills. — Mental  Capacity  to  make  a  will,  or  what  in  any  case  shall  be  the 
standard  of  legal  capacity,  is  a  question  of  law. 

Wills — Testamentary  Capacity. — Weakness  of  memory,  vacillation  of 
purpose,  credulity  and  vagueness  of  thought,  may  all  exist  with  ade- 
quate testamentary  capacity  under  favorable  oircumstancesi 

C.  E.  and  A.  S.  Littlefield,  for  the  plaintiff. 

A.  A.  Beaton  and  R.  R.  Ulmer^  for  the  defendant. 

5T0  Whitehouse,  J.  This  is  an  appeal  from  the  decree  of 
a  judge  of  probate  approving  and  allowing  the  will  of  Mar- 
garet B.  Perry,  of  the  following  tenor: 

"Know  all  men  by  these  presents,  that  I,  Margaret  B. 
Perry,  of  Rockland,  Knox  county,  Maine,  being  weak  in  body, 
but  of  sound  and  perfect  mind  and  memory,  do  make,  pub- 
lish, and  declare  this  my  last  will  and  testament,  and  herein 
dispose  of  all  my  worldly  estate  in  manner  following,  to  wit: 

"First:  I  order  and  direct  my  executor  hereinafter  named 
to  pay  all  my  just  debts  and  funeral  charges  as  soon  as  may 
be  after  my  decease. 

"Second:  I  give  and  devise  to  my  adopted  son,  Arthur  C. 
Perry,  for,  and  during  the  term  of  his  natural  life,  the  home- 
stead upon  which  I  now  live,  situate  on  Ocean  street,  in  the 
city  of  Rockland,  Maine,  to  have  and  to  hold  the  same  to  him 
and  his  assigns,  with  all  the  appjirtenances  thereto  belong- 
ing, for  and  during  the  term  aforesaid.  And  I  request  the 
said  Arthur  C.  Perry,  if  ever  disposed  to  sell  his  right  in  the 
house  and  lot  aforesaid,  to  give  the  first  refusal  of  the  same 
to  my  daughter,  Mrs,  Hezekiah  Hall. 

"Third:  I  give  and  bequeath  to  my  daughter,  Frank,  wife 
of  Hezekiah  Hall,  the  sura  of  three  hundred  dollars  ($300.00). 

"I  also  give  and  bequeath  to  my  said  daughter,  Frank,  the 
furniture  now  in  the  parlor  bedroom,  in  my  said  house,  to- 
gether with  the  carpet  now  on  the  parlor  floor  of  said  house. 

*»i  "Fourth:  I  give  and  devise  to  my  granddaughter, 
Emma  Perry,  one  of  the  children  of  said  Arthur  C.  Perry, 
the  reversion  of  the  said  house  and  lot,  hereinbefore  devised 
for  life  to  said  Arthur  C.  Perry.  My  intention  being  that  on 
the  death  of  said  Arthur  C.  Perry,  that  said  house  and  lot 
ehall  go  to  said  Emma  Perry,  should  she  then  be  living.     If 

A.M.  ST.  Bkp.,  Vou  XLVIL  — 28 


354  Hall  v.  Perry.  [Maine, 

she  should  not  be  living,  then  I  devise  said  reversion  to  the 
heirs  of  the  said  Arthur  C.  Perry. 

"I  also  give  and  bequeath  to  the  said  Emma  Perry  the 
furniture  now  in  the  front  chamber  in  my  said  house. 

"Lastly:  I  give,  bequeath,  and  devise  to  my  said  adopted 
Bon,  Arthur  C.  Perry,  his  heirs  and  assigns  forever,  all  the 
rest,  residue,  and  remainder  of  my  estate,  real,  personal,  or 
mixed,  wherever  found  and  however  situated;  and  I  do  hereby 
appoint  the  said  Arthur  C.  Perry  sole  executor  of  this  my 
last  will  and  testament,  hereby  revoking  all  former  wills  by 
me  made." 

One  of  the  reasons  originally  assigned  for  the  appeal  was, 
that  the  will  was  the  result  of  undue  influence  on  the  part  of 
Arthur  C.  Perry,  but  it  is  not  seriously  urged  that  there  is 
BuflBcient  evidence  to  establish  this  ground  of  appeal  as  an 
independent  proposition. 

The  principal  contention  now  is,  that  the  testatrix  was  not 
of  sound  and  disposing  mind  at  the  time  of  the  execution  of 
the  will  admitted  to  probate.  This  objection  is  also  duly  set 
forth  in  the  reasons  of  appeal,  and  the  question  is  now  to  be 
determined  by  the  law  court,  without  the  aid  of  a  jury  trial, 
upon  the  evidence  adduced  at  the  hearing  before  the  judge 
of  probate,  or  so  much  thereof  as  may  be  deemed  legally 
admissible,  with  certain  additional  facts  agreed  upon  by  the 
parties,  and  presented  in  the  report  as  a  part  of  the  evidence. 

The  burden  is  upon  the  proponent  to  prove  that  the  testa- 
trix, at  the  time  of  the  execution  of  the  will,  had  mental 
capacity  requisite  to  make  a  valid  will.  It  is  incumbent  upon 
him  to  show  that  August  24,  1892,  Margaret  B.  Perry  was  a 
•'person  of  sound  and  disposing  mind";  that  she  had  a  mind 
sound  enough  properly  to  devise  and  bequeath  her  property; 
that  she  had  *'*  mental  capacity  sufficient  to  enable  her  to 
understand  the  business  in  which  she  was  engaged  when  she 
made  the  will. 

A  "  disposing  mind  "  involves  the  exercise  of  so  much  mind 
and  memory  as  would  enable  a  person  to  transact  common 
and  simple  kinds  of  business  with  that  intelligence  which 
belongs  to  the  weakest  class  of  sound  minds;  and  a  disposing 
memory  exists  when  one  can  recall  the  general  nature,  con- 
dition, and  extent  of  his  property,  and  his  relations  to  those 
to  whom  he  gives,  and  also  to  those  from  whom  he  excludes, 
his  bounty.  He  must  have  active  memory  enough  to  bring 
to  his  mind  the  nature  and  particulars  of  the  business  to  be 
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transacted,  and  mental  power  enough  to  appreciate  thena,  and 
act  with  sense  and  judgment  in  regard  to  them.  He  must 
have  sufficient  capacity  to  comprehend  the  condition  of  his 
property,  his  relations  to  the  persons  who  were  or  should 
have  been  the  objects  of  his  bounty,  and  the  scope  and  bear- 
ing of  the  provisions  of  his  will.  He  must  have  sufficient 
active  memory  to  collect  in  his  mind,  without  prompting,  the 
particulars  or  elements  of  the  business  to  be  transacted,  and 
to  hold  them  in  his  mind  a  sufficient  length  of  time  to  per- 
ceive, at  least,  their  obvious  relations  to  each  other,  and  be 
able  to  form  some  rational  judgment  in  relation  to  them: 
See  Robinson  v.  Adams,  62  Me.  369;  16  Am.  Rep.  473;  Barnet 
V.  Barnes,  66  Me.  286;  Delafield  v.  Parish,  25  N.  Y.  9;  1  Red- 
field  on  Wills,  121-135;  Schouler  on  Wills,  sec.  68. 

But  mere  intellectual  feebleness  must  be  distinguished 
from  unsoundness  of  mind.  The  requirement  of  a  "sound 
and  disposing  mind  "  does  not  imply  that  the  powers  of  the 
mind  may  not  have  been  weakened  or  impaired  by  old  age  or 
bodily  disease.  A  person  may  be  incapacitated  by  age  and 
failing  memory  from  engaging  in  complex  and  intricate  busi- 
ness, and  incapable  of  understanding  all  parts  of  a  contract, 
and  yet  be  able  to  give  simple  directions  for  the  disposition 
of  property  by  will.  Great  age  may  raise  doubt  of  capacity, 
8o  far  as  to  excite  the  vigilance  of  the  court,  but  it  does  not 
alone  constitute  testamentary  disqualification.  On  the  con- 
trary, as  stated  in  Maverick  v.  Reynolds,  2  Bradford's  Surro- 
gate Reports,  360:  *'  It  calls  for  protection  and  aid  to  further 
its  wishes  when  a  mind  capable  of  acting  rationally,  and 
*"  a  memory  sufficient  in  essentials  are  shown  to  have  ex- 
isted, and  the  last  will  is  in  consonance  with  definite  and 
long-settled  intentions,  is  not  unreasonable  in  its  provisions, 
and  has  been  executed  with  fairness." 

When  the  mental  capacity  of  Margaret  B.  Perry  is  sub- 
jected to  these  recognized  and  familiar  tests,  it  is  the  opinion 
of  the  court,  after  a  careful  examination  of  the  evidence 
reported  and  of  the  elaborate  arguments  of  counsel,  that  it 
■was  not  devoid  of  any  element  requisite  to  mate  a  valid  will. 
The  internal  evidence  aflforded  by  the  will  in  question  exe- 
cuted by  her  August  24,  1892,  is  not  only  no  impeachment 
of  her  testamentary  capacity,  but  rather  a  confirmation  of  it. 
The  leading  provision  of  the  will  in  which  she  gives  the  home- 
stead to  her  "  adopted  son,"  Arthur  C.  Perry,  during  his  life, 
and  the  remainder  to  his  daughter,  whom  she  mentions  aa 
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her  "granddaughter,  Emma  Perry," appears  to  have  Deen  io 
conformity  with  a  desire  which  she  had  long  cherished,  and 
a  purpose  which  she  had  explicitly  declared  long  before  the 
execution  of  the  will.  It  is  the  uncontradicted  testimony  of 
two  witnesses  that,  two  years  and  a  half  before  the  will  was 
made,  she  stated  to  them  that  she  "intended  for  Arthur  ta 
have  the  house,"  and  that  it  was  her  husband's  wish  that 
Arthur  should  have  it  when  tliey  were  done  with  it.  Nor  is 
there  anything  in  the  evidence  tending  to  show  that  the  dis- 
position of  her  property  according  to  the  terms  of  this  will 
was  unreasonable  or  unnatural.  It  nowhere  appears  that  the 
*'  adopted  son  "  was  in  any  respect  unworthy  of  the  benefit 
bestowed  upon  him;  and  it  may  properly  be  inferred  from 
the  evidence  that,  as  her  daughter,  Mrs.  Hall,  was  happily 
married  and  provided  with  a  comfortable  home,  the  testatrix 
considered  her  situation  in  life  so  fortunate  as  to  place  her 
beyond  any  need  of  her  mother's  bounty.  The  request  that 
Mrs.  Hall  should  have  the  refusal  of  Arthur's  right  in  the 
house  in  the  event  of  a  sale,  with  the  bequests  to  her  of  the 
parlor  furniture  and  the  sum  of  three  hundred  dollars,  was  a 
kindly  remembrance,  apparently  evincing  not  only  natural 
affection,  but  a  sense  of  justice  toward  her  daughter.  And 
all  the  provisions  of  the  will,  examined  without  the  aid  of 
extrinsic  evidence,  would  seem  to  indicate  an  active  *'* 
memory  on  the  part  of  the  testatrix  and  a  rational  compre- 
hension of  the  condition  of  her  property  and  her  relations  to 
the  beneficiaries  named  in  the  will. 

The  physical  condition,  manner  of  life,  and  general  con- 
duct of  the  testatrix  about  the  time  of  the  execution  of  the 
will,  and  the  particular  circumstances  attending  it,  all 
Btrengthen  the  proponent's  view  of  her  testamentary  capacity. 
True,  the  will  was  made  less  than  four  months  before  her 
death,  when  she  was  nearly  seventy-eight  years  old,  with 
some  of  the  infirmities  of  age  upon  her;  but  she  was  then 
living  in  her  own  house,  and  was  deemed  capable  of  manag- 
ing her  own  household  affairs,  receiving  such  kindly  assiiL^t- 
ance  as  might  be  rendered  from  time  to  time  by  her  daughter, 
who  lived  next  door,  and  by  the  school  teacher  who  boarded 
with  her  for  two  years  immediately  preceding  her  death. 
She  appears  to  have  visited  the  office  of  the  attorney,  who 
drew  the  will,  two  or  three  times  before  it  was  executed;  but 
it  was  drawn  in  accordance  with  directions  given  by  her  two 
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weeks  before,  and  again  read  to  her  in  presence  of  the  sub- 
scribing witnesses. 

Two  of  these  attesting  witnesses  give  positive  and  unqual- 
ified testimony  that  they  considered  her  of  sound  mind  at 
that  time,  while  the  third,  though  not  asked  to  state  the  opin- 
ion which  he  formed  at  that  time,  gives  a  circumstantial  and 
detailed  account  of  what  transpired  in  his  presence,  from 
which  it  would  appear  that  the  conduct  of  the  testatrix  was 
€ntirely  consistent,  regular,  and  natural. 

The  testamentary  capacity  of  the  testatrix  being  presump- 
tively established,  the  proponent  rested;  and  thereupon  the 
contestant  introduced  eight  witnesses,  including  the  daughter 
who  contests  the  will,  her  husband,  and  her  sister-in-law,  the 
most  of  whom  had  been  intimately  acquainted  with  Mrs.  Perry 
for  many  years,  and  all  of  them  during  the  latter  years  of  her 
life. 

They  represent  her  respectively,  as  childish,  forgetful,  and 
subject  to  dizzy  spells;  or  as  impatient,  inconsiderate,  and 
unreasonable,  as  indicated  by  her  urging  Dr.  Cole  to  hasten 
the  removal  of  a  sick  niece  from  her  house,  by  her  exaggera- 
tion of  the  amount  of  labor  she  performed  in  her  daughter's 
household,  "*  and  by  her  complaints  that  her  aged  sister, 
whose  mind  was  very  much  impaired,  "tired  her  all  out  ";  as 
changeable,  forgetful,  and  liable  to  have  "  peculiar  ideas,"  as 
instanced  by  her  belief  that  Arthur  Perry  was  able  to  hire  a 
place  at  a  large  rental;  as  not  sleeping  well  one  night  after 
talking  with  Arthur  Perry;  or  as  excitable  and  subject  to 
headache  and  dizziness;  or  as  breaking  down  in  consequence 
of  the  severe  illness  of  her  husband,  eleven  years  before; 
or  again,  as  growing  more  feeble,  childish,  and  weak-minded 
during  the  last  year  of  her  life,  her  mind  failing  with  her 
body.  On  cross-examination,  however,  one  of  these  witnesses 
thought  Mrs.  Perry's  condition  was  "  about  the  same  as  other 
old  ladies  of  her  age." 

The  contestant  also  attaches  great  significance  to  the  fact 
that  while  there  is  in  the  will  a  bequest  of  "  the  sum  of  three 
hundred  dollars"  in  favor  of  the  daughter,  in  addition  to  the 
gift  of  the  furniture  in  the  parlor  bedroom  and  of  the  parlor 
carpet,  the  schedule  of  assets  appraised  discloses  a  total 
value  of  one  hundred  and  forty-one  dollars  and  sixteen 
cents,  of  which  only  eleven  dollars  and  sixty-six  cents  is 
money.  Two  of  the  subscribing  witnesses  to  the  will  received 
the  impression  that  she  had  three  hundred  dollars  in  some 
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bank,  but  it  appears  from  the  testimony  of  the  contestant 
and  her  husband,  Captain  Hall,  that  although  the  personal 
property  inventoried  all  came  into  the  possession  of  Captain 
Hall,  and  was  found  in  his  hands  after  the  death  of  Mrs. 
Perry,  no  money  or  other  property  was  found  anywhere  ex- 
cept that  named  in  the  inventory.  It  is,  therefore,  earnestly 
contended  that  Mrs.  Perry  was  laboring  under  the  delusion 
that  she  had  three  hundred  dollars  deposited  in  some  bank, 
and  attempted  to  bequeath  that  amount  to  her  daughter,, 
when  in  fact  she  was  not  possessed  of  a  single  dollar  outside 
of  the  real  estate  devised  to  Arthur  C.  Perry  and  his  daughter, 
valued  at  eight  hundred  dollars,  and  her  household  goods, 
and  eleven  dollars  and  sixty-six  cents  in  money,  appraised 
at  one  hundred  and  forty-one  dollars  and  sixteen  cents.  It 
appears  that  her  taxes  were  abated,  and  that  her  only  means 
of  support  were  derived  from  a  pension  of  twelve  dollars  a 
month  during  the  later  years,  and  eight  dollars  a  month  dur- 
ing the  earlier  years  ***  following  her  husband's  death,  with 
such  sums  as  she  may  have  received  from  boarders;  and 
while  it  does  not  seem  from  the  evidence  highly  probable 
that  she  had  three  hundred  dollars  in  money  at  the  time  of 
her  death,  it  is  not  conclusively  established  that  she  did  not 
have  it  at  the  time  she  made  the  will.  Again,  it  is  not  an  ex- 
traordinary hypothesis  to  assume  that  she  greatly  overesti- 
mated the  value  of  her  household  furnitureand  other  personal 
effects,  and  believed  that  at  least  three  hundred  dollars  would 
be  realized  from  the  sale  of  these  after  the  specific  bequests 
to  the  daughter  and  Emma  Perry  had  been  set  apart.  The 
apparent  inconsistency  is  susceptible  of  other  plausible  ex- 
planations; but  the  existence  of  the  discrepancy  is  not  so 
in-dubitable  that  it  can  safely  be  accepted  as  conclusive  proof 
of  an  insane  delusion;  and,  in  any  event,  its  significance 
would  not  be  so  strong  that  it  might  not  be  overcome  by  the 
great  weight  of  other  evidential  facts  and  circumstances  tend- 
ing strongly  the  other  way. 

Nor  do  we  think  that  the  testimony  of  Dr.  Estabrook,  who 
was  called  as  the  family  physician  of  the  testatrix,  and 
allowed  to  give  his  opinion  as  an  expert  respecting  her  com- 
petency to  make  a  will,  is  entitled  to  the  weight  which  the 
contestant  would  give  it.  It  appears  that  he  was  not  con- 
sulted by  her  professionally  for  more  than  a  year  prior  to  the 
execution  of  the  will;  but  he  states  that  "she  has  been  a 
feeble   woman,  suffering  from  uterine   trouble  peculiar   ta 
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women,"  and  was  "in  a  feeble  condition  of  mind."  When 
required  in  direct  examination  to  state  if  she  had  "  sufScient 
intelligence  to  make  a  will,"  he  says:  "I  don't  know  as  I 
can;  I  am  not  quite  prepared  for  it  coming  in  that  shape"; 
and  when  pressed  to  answer,  assuming  her  condition  to  be 
as  he  had  described  it,  and  that  she  had  undertaken  to  dispose 
of  property  that  she  did  not  possess,  he  properly  replied  in 
substance  that  he  did  not  understand  "  what  the  condition  of 
a  person's  mind  should  be  to  be  rendered  competent  to  make 
a  will."  The  learned  counsel  thereupon  stated  some  of  the 
principal  requisites  of  testamentary  capacity,  and  the  witness 
answered:  "If  she  should  give  aw.ay  somebody  else's  prop- 
erty or  property  that  was  not  her  own,  I  should  say  she  was 
not  *■"  competent."  The  counsel  then  said:  "The question 
is,  taking  all  these  things  into  account,  with  your  knowledge 
of  her,  her  condition  when  you  saw  her,  what  the  witnesses 
say  of  her  loss  of  memory,  her  increased  impatience,  her 
treatment  of  her  daughter,  and  her  frequent  dizziness,  now, 
whether  taking  all  those  facts  into  account,  she  had  such 
competency  as  I  have  described,  and  was  capable  of  making 
a  will?"     A.  "I  think  not." 

It  is  plain,  however,  that  if  the  element  of  "giving  away 
property  not  her  own"  be  eliminated,  there  are  no  facts  stated 
by  this  witness  in  his  description  of  Mrs.  Perry's  physical 
and  mental  condition  that  will  warrant  his  conclusion  that 
she  did  not  have  mental  capacity  to  make  a  will. 

But  though  the  witness  was  authorized,  as  a  family  physi- 
cian, to  express  an  opinion  upon  the  actual  condition  of  his 
patient's  mind  {Fayette  v.  Chesterville,  77  Me.  28;  52  Am. 
Rep.  741),  it  was  not  competent  for  him  to  give  an  opinion 
upon  the  direct  question  of  Mrs.  Perry's  capacity  to  make  a 
will.  A  question  calling  for  a  direct  expression  of  opinion 
from  an  expert,  whether  a  testator  had  "  suflScient  intelli- 
gence," or  "mental  capacity,"  or  was  "competent"  to  make 
a  will,  is  not  the  appropriate  form  of  inquiry  to  elicit  opinion 
evidence  which  will  most  satisfactorily  enlighten  and  assist 
the  court  and  jury  in  determining  that  issue.  An  expert 
should  not  be  required  thus  to  invade  the  province  of  the 
court  and  jury.  What  is  sufficient  capacity  to  make  a  will 
is  not  simply  a  question  of  fact;  it  is  rather  a  conclusion 
which  the  law  deduces  from  certain  facts  proved  or  admitted 
as  premises.  As  stated  by  the  court  in  Fairchild  v.  Bascomb, 
35  Vt.  398:  "  A  witness  may  not  correctly  apprehend  the  rule 
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of  law,  and,  if  he  uses  such  expressions,  may  be  misled  him- 
self, or  may  mislead  the  jury.  Hence  the  question  should  be 
framed  so  as  to  require  him  to  state  the  measure  of  the  tes- 
tator's capacity  in  his  own  language,  and  by  such  ordinary 
terms  or  forms  of  expression  as  will  best  convey  his  own 
ideas  of  the  matter";  or,  to  use  the  language  of  the  court  in 
Crowell  V.  Kirk,  3  Dev.  355,  358, "  to  state  the  degree  of  intel- 
ligence or  imbecility  the  best  way  he  can."  So,  in  Kempsey 
V.  McGinnis,  21  Mich.  123,  the  *^®  court,  by  Christiancy,  J., 
use  this  language:  "Capacity  to  make  a  will,  or  what  in 
any  case  shall  be  the  standard  of  legal  capacity,  is  always  a 
question  of  law.  The  physical  or  mental  condition  from 
which  that  capacity  may  be  deduced  is  a  question  of  fact, 
which  may  be  shown  by  evidence  of  physical  or  mental  man- 
ifestations, and  the  opinions  of  professional  witnesses  as  infer- 
ences of  fact  thereon.  There  has  been  some  looseness  in  the 
courts  in  permitting  opinions  to  be  given  upon  a  testator's 
capacity,  ....  but  that  mode  of  putting  the  question  is  ob- 
jectionable." 

In  May  v.  Bradlee,  127  Mass.  414,  it  is  said  the  court 
"  might  properly  refuse  to  allow  the  question  to  be  put  in 
that  form,  because  it  called  for  an  opinion  upon  a  mixed 
question  of  law  and  fact,  and  not  upon  a  question  of  medical 
science  only.  What  degree  of  mental  capacity  is  necessary 
to  the  making  of  a  will  is  a  question  of  law,  which  was  not  to 
be  determined  by  the  witness,  and  as  to  which  he  could  not 
be  assumed  to  be  informed,  unless  the  legal  requisites  of  tes- 
tamentary capacity  were  stated  in  the  interrogatory,  or  other- 
wise explained  to  him."  But  it  is  obvious  that  even  with 
such  an  explanation,  incomplete  as  it  would  ordinarily  be, 
when  hastily  given  under  such  circumstances,  a  medical 
expert  could  not  instantly  grasp  and  fully  appreciate  all  of 
the  legal  requisites  of  testamentary  capacity,  and  that  form 
of  inquiry  would  still  be  objectionable.  The  more  simple 
and  better  form  of  inquiry  "relates  to  mental  soundness  or 
unsoundness,  with  reference,  as  near  as  may  be,  to  the  par- 
ticular act  or  kind  of  act  in  dispute":  Schouler  on  Wills,  sec. 
208.  See  also  Lawson  on  Expert  and  Opinion  Evidence,  137, 
Case  4.    * 

But  the  proponent  presents  in  rebuttal  nine  witnesses,  neigh- 
bors and  friends  of  Mrs.  Perry,  and  with  one  exception  all 
disinterested  and  not  related  to  either  of  the  parties. 

Their  combined  testimony  covers  a  period  of  nearly  thirty 
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years  prior  to  her  death,  and  comprises  the  condition,  conduct, 
and  habits  of  life  of  Mrs.  Perry  in  their  varied  relations  with 
her  of  a  business  and  social  character  during  all  this  time. 
They  discovered  no  material  change  in  her  appearance  or  man- 
ner, and  no  peculiarities  in  her  conversation  or  conduct.  One 
■"'*  witness  set  out  blackberry  bushes  in  her  garden  late  in 
the  fall  after  the  will  was  made  in  August;  she  waited  upon 
hira,  "got  the  things"  for  him,  and  directed  him  how  to  per- 
form the  work,  and  he  followed  her  directions.  None  of  them 
observed  anything  "particular"  or  "peculiar"  in  her  habits 
hot  characteristic  of  other  ladies  of  her  age  and  experience 
in  life.  She  may  have  been  more  forgetful  of  the  present  than 
of  the  past,  and  may  frequently  have  forgotten  what  she  had 
just  before  said  or  done.  She  may  have  been  childish 
changeable,  impatient,  and  sometimes  inconsiderate;  her 
judgment  in  relation  to  the  value  of  property  may  not  have 
been  the  most  reliable,  and  her  mind  may  not  have  been 
vigorous  enough  to  grasp  all  the  features  of  a  complicated 
transaction;  but  all  this  maybe  said  of  multitudes  of  elderly 
people  whose  competency  to  manage  simple  and  ordinary 
kinds  of  business  is  never  questioned  by  their  acquaintances 
and  friends.  "  Weakness  of  memory,  vacillation  of  purpose, 
credulity  and  vagueness  of  thought,  may  all  consist  with 
adequate  testamentary  capacity  under  favorable  circum- 
stances": Schouler  on  Wills,  sec.  70.  "It  is  one  of  the 
painful  consequences  of  extreme  old  age,"  says  Chancellor 
Kent,  "  that  it  ceases  to  excite  interest,  and  is  apt  to  be  left 
solitary  and  neglected.  The  control  which  the  law  still  gives 
to  a  man  over  the  disposal  of  his  property  is  one  of  the  most 
efficient  means  which  he  has  in  protracted  life  to  command 
the  attention  due  his  infirmities  ":  Van  Alst  v.  Hunter^  5 
Johns.  Ch.  148. 

Appeal  dismissed.     Decree  of  probate  court  affirmed. 


Wills —Tkstambntary  Capacity — Burden  of  Proof. — The  burden  of 
proof  18  always  upon  the  party  contesting  a  will  to  show  the  incapacity  of 
the  testator:  EaaVs  v.  Montgomery,  95  Ala.  486;  36  Am.  St.  Rep.  227,  and 
note;  Knox  v.  Knox,  95  Ala.  495;  36  Am.  St.  Rep.  235. 

Wills — Testamentary  Capacity — Test  of.— ^ne  who  at  the  time  of 
executing  a  will  has  mind  and  memory  sufficient  to  recall  and  remember 
the  property  he  is  about  to  bequeath,  the  object  of  hia  bounty  and  the  dia- 
position  which  he  wishes  to  make,  to  know  and  understand  the  nature  and 
consequences  of  the  business  to  be  performed,  and  to  discern  the  simple  and 
obvious  relations  of  its  elements  to  aach  other,  has  a  sound  and  disposing 
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mind  and  memory:  Barney  v.  Torrey,  100  Ala.  157;  46  Am.  St.  Rep.  33, 
and  note;  Knox  v.  Knox,  95  Ala.  495;  36  Am.  St.  Rep.  235,  and  note. 

Wills — ^Testamentary  CAPAcrrr — Old  Aqe,  Weak  Memory  as  Affect- 
ing.— The  fact  that  a  testator  when  he  made  his  will  was  seventy-five  years 
of  age,  weak,  and  feeble,  nervous,  irritable,  absent-minded,  and  of  feeble 
memory,  does  not  establish  his  want  of  testamentary  capacity  if  he  had  a 
strong  will  and  a  good  understanding  of  all  the  business  in  which  he  was 
engaged:  In  re  CKne's  Will,  24  Or.  175;  41  Am.  St.  Rep.  851,  and  note. 
Mere  physical  weakness  or  disease,  old  age,  eccentricities,  blunted  percep- 
tions, weakening  judgment,  failing  memory  or  mind,  are  not  necessarily 
inconsistent  with  testamentary  capacity,  but  evidence  of  such  facts,  or  any 
of  them,  should  be  submitted  to  the  jury  to  aid  in  determining  whether  or  not 
the  testator  had  sufficient  capacity  at  the  time  of  executing  his  will:  Rich" 
mond'a  Appeal,  59  Conn.  226;  21  Am.  St.  Rep.  85. 

Wills — Testamentary  Capacity — Testimony  of  Physicians  as  to. — 
Physicians  are  allowed  to  give  their  opinion  as  to  the  sanity  of  a  testator 
from  the  symptoms  and  circumstances  which  come  within  their  observation, 
or  as  testified  to  by  others:  Potts  v.  House,  6  Ga.  324;  50  Am.  Dec.  329,  and 
not«.  See,  also,  the  extended  note  to  Hammond  v.  Woodman,  66  Am.  Deo. 
234. 
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Garrison  v.  Hill. 

[79  Maetland,  75.] 

Ok>HTiNOSNT  Estates  ot  Inheritance  will  Pass  by  desoent,  and  are  also 
devisable,  but  only  those  can  take  who  are  in  esse  when  the  contingency 
happens,  and  the  estate  falls  into  possession. 

Will — Construction  of — Devise. — If  a  life  estate  in  property  ia  devised 
by  will  to  a  woman,  with  remainder  to  her  children,  if  she  leaves  any, 
and  to  her  brother  if  she  does  not  leave  any,  and  the  brother  dies  first, 
and  she  dies  without  issue,  having  devised  the  property  to  her  mother, 
the  estate  will  pass  to  the  heirs  of  the  remainderman  alive  when  the 
sister  died.  She  not  being  in  esse  when  the  contingency  happened,  and 
the  estate  fell  into  possession,  could  neither  inherit  nor  devise  it. 
It  would  not,  therefore,  pass  to  her  upon  the  remainderman's  death, 
and  could  not  pass  by  her  will  to  her  mother. 

Action  of  ejectment.  The  plaintiff,,  Mary  De  Charms 
Garrison,  was  Maria  M.  Johnson's  niece,  and  the  defendant, 
Thomas  Hill,  was  the  devisee  in  trust  for  Emma  Maria  C. 
Johnson,  under  the  will  of  Maria  E.  Weise.  There  was  a 
judgment  for  the  defendant,  and  the  plaintiff  appealed. 

Hyland  P.  Stewart  and  John  Prentiss  Poe,  attorney  general^ 
for  the  appellants. 

Thomas  Ireland  Elliott,  for  the  appellee. 

'•  Briscoe,  J.    This  is  an  appeal  in  an  action  of  eject- 
ment.    The  property  sought  to  be  recovered  is  real  estate, 
ituate  on  Lexington  street,  in  Baltimore  city,  together  with 
its  rents  and  profits. 

The  main  questions  for  our  consideration  arise  upon  a  con- 
ruction  of  the  fifth  item  of  the  will  of  a  certain  Maria  S. 
else,  and  the  will  of  a  certain  Emma  M.  G.  Johnson. 

(3fi3} 
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By  the  fifth  clause  of  the  will  of  Maria  E.  Weise  she  de- 
vised as  followj:  "All  the  rest,  residue,  and  remainder  of 
my  estate,  effects,  and  property  of  every  kind  and  description 
whatsoever,  inclusive  of  my  house  and  lot  of  ground  on  Lex- 
ington street,  I  give,  devise,  and  bequeath  to  Thomas  Hill,  of 
the  city  of  Baltimore.  In  trust  and  special  confidence,  how- 
ever, for  the  separate  use  and  benefit  of  my  cousin,  the  said 
Emma  Maria  C.  Johnson,  for  and  during  the  term  of  her 
natural  life,  so  that  she  during  that  period  be  permitted  and 
suffered  to  have,  receive,  ®*  take,  and  enjoy  the  rents,  issues, 
and  profits  of  said  residuary  estate  and  property,  free  from 
the  control,  power,  or  disposal  of  any  future  husband  she 
may  marry;  and  from  and  after  the  death  of  said  Emma 
Maria  C.  Johnson,  in  trust,  that  the  said  residuum  shall  go  to 
and  become  the  property  of  any  children  of  the  said  Emma 
Maria  C.  Johnson,  their  heirs  and  assigns,  absolutely;  but,  in 
case  the  said  Emma  Maria  C.  Johnson  should  depart  this 
life  without  leaving  a  child  or  children,  or  descendants  of  a 
child,  living  at  the  time  of  her  decease,  then  the  said  trust 
property  and  premises  shall  go  to  my  cousin,  the  said  Will- 
iam Worthington  Johnson,  absolutely." 

The  will  was  dated  April  12,  1880,  and  was  duly  executed 
to  pass  real  estate.  The  testatrix  died  December  7,  1881, 
unmarried,  and  without  issue. 

Emma  M.  C.  Johnson  executed  her  last  will  and  testament 
on  the  23d  of  August,  1887,  and  died  April  22,  1891,  un- 
married, and  with9ut  issue.  By  her  will  she  devised  and 
bequeathed,  after  the  payment  of  her  debts  and  funeral  ex- 
penses, all  her  property  to  her  mother,  Maria  M.  Johnson. 

After  the  death  of  the  testatrix  the  life  tenant,  Emma  M. 
C.  Johnson,  received  the  rents  and  profits  of  the  property  un- 
til her  death.  William  Worthington  Johnson,  the  remain- 
derman under  the  will,  died  on  the  14th  of  October,  1886, 
intestate,  unmarried,  and  without  leaving  issue,  but  left  an 
only  sister,  Emma  M.  C.  Johnson,  and  Maria  M.  Johnson, 
his  mother.     The  latter  died  in  January,  1889. 

Upon  this  state  of  facts  the  question  then  is,  Do  the  heirs 
at  law  of  William  Worthington  Johnson,  the  remainderman, 
take  the  interest  in  the  property  which  he  would  have  taken 
had  he  survived  the  life  tenant,  Emma,  or  did  it  descend  to 
his  sister  Emma,  who  was  living  at  the  time  of  his  death, 
and  pass  under  her  will  to  her  mother,  Maria  M.  Johnson? 

Here  there  is,  first,  a  life  estate  given  to  Emma  Johnson, 
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and  a  remainder  is  limited  with  a  double  aspect — if  she  left 
•*  children,  then  to  them  in  fee,  if  she  left  none,  which  con- 
tingency actually  happened,  then  the  devise  is  to  William 
Worthington  Johnson. 

It  is  well  settled  that  contingent  estates  of  inheritance  will 
pass  by  descent  and  are  also  devisable:  Reid  v.  Walhach^  75 
Md.  205. 

But  while  this  is  true,  and  it  is  unnecessary  to  refer  to  the 
cases,  or  to  discuss  the  principles  upon  which  they  rest,  yet 
it  is  also  clear  that  those  only  can  take  who  were  in  esse  at 
the  time  when  the  contingency  happened,  and  the  estate  falls 
into  possession.  Justice  Story,  in  the  case  ofBarnitz  v.  Casey, 
7  Cranch,  456,  states  the  rule  thus:  '*  It  is  very  clear  that 
contingent  remainders  and  executory  devises  at  common  law 
are  transmissible  to  the  heirs  of  the  party  to  whom  they  are 
limited,  if  he  chance  to  die  before  the  contingency  happens." 
It  was  held  in  that  case  that  those  who  were  heirs  of  the  re- 
mainderman on  the  12th  of  February,  1808,  the  date  of  the 
happening  of  the  contingency,  were  entitled  to  the  estate, 
though  he  had  died  in  1802,  six  years  before  the  contingency 
happened.  And  to  the  same  effect  are  the  cases  of  Spence  v. 
Robins,  6  Gill  &  J.  512;  26  Am.  Dec.  587;  Snively  v.  Beavans, 
1  Md.  222;  Buck  v.  Lantz,  49  Md.  444;  Demill  v.  Reid,  71 
Md.  190;  Goodright  v.  Searle,  2  Wils.  34.  Applying,  then, 
this  well-established  doctrine  to  the  facts  of  the  case  now 
under  consideration,  we  are  clearly  of  the  opinion  that  as  the 
contingency — the  death  of  the  life  tenant,  Emma,  without 
children — did  not  occur  until  five  years  after  the  death  of  the 
remainderman,  she  could  not  be  heir  or  take  or  transmit 
any  interest  in  the  estate  by  will  or  otherwise.  She  was  not 
in  esse  when  the  contingency  happened,  and  when  the  estate 
fell  into  possession.  Being  dead,  she  could  neither  inherit 
nor  devise  it.  The  property,  therefore,  passed  to  those  of 
William  Worthington  Johnson's  heirs  alive  at  the  happening 
of  the  contingency,  viz.,  the  death  of  Emma  M.  C.  Johnson, 
unmarried  **  and  without  issue.  The  plaintiffs'  prayers 
were  therefore  properly  rejected.  The  first  prayer  was  defect- 
ive, because  it  proceeded  upon  the  theory  that  when  the  re- 
mainderman, William,  died  on  the  14th  of  October,  1886,  his 
contingent  interest  passed  to  his  sister  Emma,  and,  uniting 
with  her  life  estate,  created  a  fee  which  was  transmissible  by 
will  to  her  mother,  and  passed  from  her  to  the  plaintiffs. 
This,  for  the  reasons  we  have  given,  was  error.     The  second 
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prayer  involves  the  proposition  that  the  estate  devised  to  the 
trustee  was  executed  by  the  statute  of  uses,  the  life  tenant, 
Emma  M.  C.  Johnson,  being  an  unmarried  woman,  that 
thereby  the  said  Emma  became  the  owner  of  the  legal  life 
estate  therein,  and  the  fee  was  vested  in  the  heir  at  law  of 
the  testatrix,  Maria  E.  Weise.  This  prayer,  for  the  reasons 
we  have  assigned,  was  also  erroneous. 

The  first,  second,  third,  and  fourth  prayers  of  the  defend- 
ant were  properly  granted,  and  contained  the  correct  propo- 
sitions of  law  bearing  upon  the  case. 

The  fifth  prayer  granted  on  behalf  of  the  defendant  in- 
structed the  jury  that  there  was  no  legally  sufficient  evidence 
in  the  case  to  entitle  the  plaintiffs  to  recover.  This  prayer 
was  correct,  and  was  properly  granted  under  the  facts  of  the 
case.  The  judgment  below  being  for  the  defendant,  and  find- 
ing no  error  in  the  rulings  of  the  court,  we  shall  affirm  the 
judgment. 

Judgment  affirmed.  

Contingent  Remainders  and  Executory  Devises  are  transmissible  and 
consequently  devisable:  Spence  v.  Robim,  6  Gill  &  J.  507;  26  Am.  Dec.  587, 
590.  A  remainder  is  coatingeat  if  the  persons  who  are  to  take  are  not  in 
esse,  or  are  not  definitely  ascertained:  Note  to  Ducker  v.  Burnham,  37  Am. 
St.  Rep.  146.  The  interest  of  a  remainderman,  dying  before  the  termina- 
tion of  the  life  estate,  descends  to  his  heirs,  where  the  remainder  is  vested: 
Bufford  V.  HoUiman,  10  Tex.  560;  60  Am.  Dec.  223;  and  this  appears  to  be 
true  in  the  case  of  a  contingent  remainder:  Spence  v.  liobina,  6  Gill  &  J.  507; 
26  Am.  Dec.  587,  590. 


First  Nat.  Bank  op  Baltimore  v.  Lindenstruth. 

[79  Maryland,  136.] 

Chattel  Mortgages — After- acquired  Property.— No  lien  on  after-ac> 
quired  goods  is  created  by  a  provision  in  a  mortgage  of  a  stock  of  goods 
that  all  stock  replaced  after  the  sale  of  any  of  the  stock  shall  be  substi- 
tuted for  the  stock  originally  covered  thereby.  Such  a  provision  is 
at  law  a  nullity,  though  it  does  not,  of  itself,  render  the  mortgage 
void  as  fraudulent. 

Chattel  Mortgages  —  Intermingling  of  Property  —  Execution. — If 
after-acquired  goods  have  been  so  intermingled  with  the  property  cov- 
ered by  a  chattel  mortgage  as  not  to  be  distinguishable  from  the  latter, 
and  this  has  been  done  with  the  knowledge  of  the  mortgagee  and  for 
his  benefit,  a  judgment  creditor  of  the  mortgagor  may  lawfully  levy 
apou  and  sell  the  whole  or  so  much  thereof  as  may  be  necessary  to 
satisfy  his  debt. 

Chattel  Mohtoaobs — Jurisdiction  of  Equity  to  Sbt  Aside.  r-If  a  mort> 
gage  is  ineffective  at  law  to  include  after-acquired  property,  and  such 
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property  ia  so  intermingled  with  that  embraced  in  the  mortgage  as  to 
destroy  the  identity  of  the  latter,  thereby  rendering  the  whole  subject 
to  levy  and  sale  on  execution,  there  is  no  necessity  for  resorting  to  a 
court  of  equity  to  set  aside  the  mortgage,  to  appoint  a  receiver,  and  to 
sell  the  property,  and  equity  has  no  jurisdiction,  under  the  circum« 
stances,  to  grant  such  relief. 

Alexander  Preston  and  J.  Alexander  Preston^  for  the  appel* 
lant. 

Thomas  C.  Weeks,  for  the  appellee  the  Brewing  Company. 

C.  Dodd  McFarland  and  Peter  J.  Campbell,  for  the  appellee 
Lindenstruth  and  the  Baltimore  Savings  Institution. 

**'  McSherry,  J.  On  August  20, 1890,  Lindenstruth  bor- 
rowed five  thousand  five  hundred  dollars  in  cash  from  the 
George  Bauernschmidt  Brewing  Company  of  Baltimore,  and 
at  the  same  time,  and  to  secure  the  repayment  of  the  loan, 
executed  and  delivered  to  the  lender  a  mortgage  conveying 
both  real  and  personal  property,  and  likewise  all  of  the  mort- 
gagor's "  stock  in  trade,  such  as  whiskies,  brandies,  wines, 
liquors  of  any  sort  and  description."  Amongst  other  things, 
the  mortgage  contained  the  following  provision:  "And  it  is 
hereby  expressly  understood  that  all  stock  and  goods  hereby 
granted  shall  be  held  liable  for  the  said  sum  of  five  thousand 
five  hundred  dollars,  and  the  interest  thereon,  until  paid; 
and  that  all  stock  of  goods  replaced  after  the  sale  of  any  or 
all  of  the  stock,  goods,  merchandise,  and  other  property 
hereby  granted  shall  be  substituted  for  those  hereby  granted, 
and  the  debt  hereby  secured  *'®  shall  be  a  lien  upon  all  of 
said  stock  or  goods  now  on  hand  or  substituted  for  the  stock, 
goods,  and  other  property  granted."  In  November,  1892,  the 
FirstNational  Bank  of  Baltimore  obtained  a  judgment  against 
Lindenstruth  upon  a  cause  of  action  which  existed  prior  to  the 
execution  of  the  mortgage.  A  fieri  facias  was  issued  on  this 
judgment,  and  was  returned  nulla  bona,  and  shortly  there- 
after the  bank  filed  a  bill  of  complaint  in  circuit  court  No.  2 
of  Baltimore  city,  alleging  that  Lindenstruth  was  largely  in- 
debted; that  he  was  without  the  means  to  pay  his  debts  apart 
from  the  property  covered  by  the  mortgage;  that  the  convey- 
ance was  made  to  hinder,  delay,  and  defraud  his  creditors, 
and  that  it  contained  provisions  which  were  utterly  void. 
Later  on  an  amended  bill  was  filed  charging,  in  addition  to 
the  averments  of  the  original  bill,  that  the  mortgage  had,  in 
fact,  hindered,  delayed,  and  prevented  the  plafhtiflf  from  col- 
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lecting  its  judgment,  and  further,  that  the  property  was  more 
than  sufficient  to  pay  the  mortgage  debt  and  the  plaintiffs 
claim.  It  also  charged  that  some  of  the  goods  and  stock  con- 
veyed by  the  mortgage  had  been  sold  and  replaced  by  other 
goods  and  stock,  and  that  these  latter  had  been  so  mixed  and 
intermingled  with  those  covered  by  the  mortgage  that  they 
could  not  be  identified  or  distinguished  from  the  goods  and 
stock  originally  transferred  by  the  mortgage.  The  relief 
prayed  was  that  the  mortgage  might  be  set  aside;  that  a  re- 
ceiver might  be  appointed;  that  the  mortgaged  property 
might  be  sold,  and  that  the  claim  of  the  plaintifif  might  be 
paid  after  the  debt  secured  by  the  mortgage  had  been  first 
satisfied.  There  was  likewise  a  prayer  for  general  relief. 
A  demurrer  was  interposed  to  the  amended  bill,  but  was 
overruled,  and  the  answers  previously  filed  to  the  original 
bill  were  adopted  as  answers  to  the  amended  bill.  Testi- 
mony was  taken,  and  upon  final  hearing  the  court  (Wickes, 
J.)  dismissed  the  bill  of  complaint,  with  costs;  and  from  that 
decree  this  appeal  was  taken. 

***  The  testimony  shows,  beyond  a  cavil  or  a  doubt,  that 
the  cash  was  actually  loaned  by  the  brewing  company  to 
Lindenstruth  in  absolute  good  faith  when  the  mortgage  was 
executed;  and  there  is  nothing  whatever  in  the  record  even 
suggestive  of  a  suspicion  that  the  mortgagor  and  mortgagee 
combined  or  confederated  to  defraud  any  creditor  of  Linden- 
struth. Indeed,  it  was  not  pretended  in  the  discussion  at  the 
bar  that  there  was  any  evidence  of  actual  fraud  apart  from 
that  which  it  was  insisted  the  provisions  of  the  mortgage 
disclosed.  These  provisions  are  the  ones  we  have  already 
quoted,  and  they  are  relied  on  as  sufficient  to  condemn  and 
avoid  the  instrument. 

It  is  quite  true  courts  of  high  authority  have  held  that  a 
mortgage  conveying  a  stock  in  trade  and  containing  an  ex- 
press covenant,  or  accompanied  by  an  independent  agree- 
ment, permitting  the  mortgagor  to  remain  in  possession  for 
the  purpose  of  selling  the  mortgaged  articles  for  his  own  use 
and  benefit,  or  for  the  purpose  of  replacing  such  of  them  as 
he  might  sell,  is  null  and  void  as  to  creditors  of  the  mortgagor, 
because  fraudulent  in  law,  without  reference  to  the  bona  fides 
of  the  mortgage  debt  or  the  honesty  of  the  mortgagor's  inten- 
tion: Robinson  v.  Elliott,  22  Wall.  513;  Davenport  v.  Foulker 
68  Ind.  382;  34  Am.  Rep.  265;  Voorhis  v.  Langsdorf,  31  Mo. 
451;  Collina  ^.  Myers,  16  Ohio,  547;  Freeman  v.  Rawson,  5- 
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Ohio  St.  1;  Southard  v.  Benner,  72  N.  Y.  424;  Place  v.  Lang- 
rcorthy,  13  Wis.  629;  80  Am.  Dec.  758;  Edgell  v.  Hart,  9 
N.  Y.  213;  59  Am.  Dec.  532.  And  it  is  also  true  other  courts 
entitled  to  equal  respect  have  held  tliat  such  a  mortgage  is 
not  per  se  void,  but  that  the  reservation  of  a  power  thus  to 
sell  is  only  evidence  of  a  fraudulent  intent  for  the  consid- 
eration of  the  tribunal  which  has  to  determine  the  ques- 
tion of  fraud:  Oliver  v.  Eaton,  7  Mich.  108;  Cheatham  v. 
Hawkins,  76  N.  C.  335;  Fletcher  v.  Powers,  131  Mass.  333; 
Van  Meter  v.  Estill,  78  Ky.  456;  Fisher  v.  Syfers,  109  Ind. 
514. 

***  But  we  are  not  now  confronted  with  this  precise  ques- 
tion. The  mortgage  contains  no  clause  giving  the  mortgagor 
power  to  sell  the  mortgaged  property,  either  for  his  own  use 
or  for  the  purpose  of  replenishing  the  stock;  and  there  is  no 
evidence  in  the  record  tending  to  establish  the  existence  of  a 
collateral,  independent  agreement  between  the  mortgagor  and 
mortgagee  conferring  upon  the  former  such  authority.  Mere 
possession  by  the  mortgagor  of  the  mortgaged  property  is  not, 
under  our  registry  laws,  a  badge  or  indication  of  fraud;  and 
to  hold  that  a  merchant  cannot  mortgage  his  goods  without 
closing  his  doors  would  be  to  hold  that  a  chattel  mortgage 
upon  such  property  is  worthless:  Gay  v.  Bidwell,  7  Mich.  520. 
The  clause  we  have  cited  from  the  mortgage  attempts  to  make 
provision  for  subjecting  to  the  lien  of  the  mortgage  after- 
acquired  stock  in  trade,  and  whilst  contemplating,  as  its  lan- 
guage imports,  the  obvious  contingency  that  some  of  the  stock 
would  or  might  be  sold  in  the  ordinary  course  of  business 
unless  the  mortgagor  should  close  his  doors  at  once  and  dis- 
continue his  occupation  altogether,  it  did  not,  in  terms,  re- 
serve to  him  either  the  right  or  the  power  to  sell  the  mortgaged 
property  for  his  own  use  and  benefit,  or  for  any  other  purpose. 
On  the  contrary,  the  clause  in  question,  by  declaring  that  all 
stock  substituted  for  the  stock  sold  should  be  subject  to  the 
lien  of  the  mortgage,  indicates  that  the  parties  intended  that 
the  mortgagor  should  not  make  such  sales  for  his  own  inter- 
est and  advantage,  but  that,  if  he  did  make  any  sales  of  the 
mortgaged  stock,  they  should  inure  to  the  benefit  and  secu- 
rity of  the  mortgagee.  This  clause,  therefore,  whilst  confer- 
ring no  authority  upon  the  mortgagor  to  make  sale  of  the 
mortgaged  stock  in  trade,  made,  or  undertook  to  make,  pro- 
vision for  subjecting  after-acquired  stock  in  trade  to  the  lien 

of  the  mortgage. 
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But  such  a  provision,  whilst  not  of  itself  rendering  the 
mortgage  void,  as  fraudulent,  is  at  law  simply  a  nullity.  It 
is  the  settled  doctrine  of  the  Maryland  courts  that  a  pro- 
vision ***  such  as  this  in  an  ordinary  mortgage  creates  no 
lien  at  law  on  after-acquired  property:  Hamilton  v.  Rog' 
ere,  8  Md.  301;  Rose  v.  Sevan,  10  Md.  466;  69  Am.  Dec.  170; 
Wilson  V.  Wilson,  37  Md.  1;  11  Am.  Rep.  518;  Crocker  v. 
Hopps,  78  Md.  260.  There  are  conditions  under  which  a 
covenant  like  this  would  be  held  valid  in  equity,  but  they 
are  not  presented  here:  Butler  v.  Rahm,  46  Md.  541. 

Inasmuch,  then,  as  the  mortgage  was  ineffectual  to  create 
at  law  a  lien  upon  after-acquired  property,  it  follows  that,  as 
to  all  such  property,  the  mortgage  was  no  impediment  to  the 
enforcement  of  the  execution  issued  on  the  bank's  judgment. 
And  if,  with  the  knowledge  of  the  mortgagee,  and  for  its  bene- 
fit, this  after-acquired  property  has  been  so  intermingled  with 
the  property  embraced  in  the  mortgage  as  not  to  be  distin- 
guishable from  the  latter,  as  alleged  in  the  amended  bill  of 
complaint,  a  judgment  creditor  of  the  mortgagor  could  law- 
fully levy  upon  and  sell  the  whole,  or  so  much  thereof  as 
might  be  necessary  to  satisfy  his  debt:  Hamilton  v.  Rogers,  8 
Md.  301;  Chappell  v.  Cox,  18  Md.  513.  It  results,  then,  that 
as  the  clause  which  we  have  been  considering  was  wholly 
ineffective  at  law  to  include  after-acquired  property,  and  as 
the  mingling  of  such  property  with  that  covered  by  the  mort- 
gage destroyed  the  identity  of  the  latter  and  rendered  the 
whole  of  it  liable  to  seizure  and  sale  under  the  fieri  facias, 
there  was  no  necessity  for  resorting  to  a  court  of  equity  to 
set  aside  the  mortgage,  and  there  was  no  power  or  jurisdic- 
tion in  that  court  to  grant,  under  these  circumstances,  the 
relief  sought  under  the  bill  of  complaint.  Necessarily,  there- 
fore, the  decree  dismissing  the  bill  was  right,  and  must  be 
aflBrmed. 

Decree  affirmed,  with  costs. 

Chattkl  MortoaoejS  —  After- ACQCiRED,  Substitutki),  akd  Inteb- 
MINGLED  Property. — A  mortgage  of  personal  property  does  not  cover  that 
Bubstituted  for  it,  or  purchased  with  the  proceeds  of  the  sale  thereof:  Hose 
V.  Sevan,  10  Md.  466;  69  Am.  Dec.  170,  and  note;  monographic  note  to 
Oregg  v.  Sanford,  76  Am.  Dec.  727,  on  effect  of  mortgage  on  after-acquired 
personal  property;  though  in  some  of  the  cases  it  has  been  held  that  substi* 
tated  articles  become  subject  to  the  mortgage:  See  monographic  note  to 
Moody  V.  Wright,  46  Am.  Dec.  715,  on  mortgage  of  after-acquired  property. 
A  recorded  chattel  mortgage  providing  that  the  mortgagor  may  sell  the 
mortgaged  property  from  time  to  time,  replacing  that  sold  with  other  of  like 
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kind  and  value,  the  substituted  property  to  be  subject  to  the  terms  of  th« 
mortgage,  is  valid,  and  where  the  mortgagee  takes  possession  with  the  consent 
of  the  mortgagor  he  can  hold  the  property,  original  dnd  substituted,  as  against 
a  subsequent  attaching  creditor  of  the  mortgagor:  Peabody  v.  Landon,  61  Vt. 
3I8;  15  Am.  St.  Rep.  903,  and  monographic  note  thereto  on  the  effect  of  a 
chattel  mortgage  which  allows  the  mortgagor  to  retain  possession  and  to 
sell  the  property.  Compare  Roundy  v.  Converse,  71  Wis.  524;  5  Am.  St. 
Rep.  240.  There  are  cases,  however,  holding  that  a  mortgage  of  goods 
in  a  store,  "  together  with  all  renewals  and  substitutions  for  the  same," 
does  not  convey  subsequently-acquired  goods  so  as  to  give  the  mortgages 
an  action  at  law  against  a  party  seizing  them:  Note  to  McCaffrey  v.  Woodin, 
22  Am.  Rep.  656;  particularly  where  the  mortgagee  does  not  take  posses* 
sion:  note  to  Parker  v.  Jacobs,  37  Am.  Rep.  728.  In  Morrill  v.  Noyes,  66 
Me.  458;  96  Am.  Dec.  486,  it  is  held  that  a  mortgage  of  personal  property 
not  at  the  time  in  existence  cannot,  as  a  general  rule,  be  upheld  or  enforced 
in  a  suit  at  law;  and  in  Steele  v.  AshenfeUer,  40  Neb.  770,  42  Am.  St.  Rep. 
694,  it  is  held  that  a  mortgage  of  property  to  be  thereafter  acquired  is 
invalid  as  against  purchasers  and  attaching  creditors  of  the  mortgagor.  A 
mortgage  permitting  the  mortgagor  to  remain  in  pos3essiT)n  and  continue 
the  business  of  buying  and  selling  the  goods  is  void  as  to  creditors  of  the 
mortgagor,  but  whether  such  a  permission  necessarily  makes  the  mortgage 
fraudulent  is  a  disputed  question.  The  mortgagee  will,  however,  at  least 
lose  his  lien  on  the  goods  sold,  and  it  will  not  reattach  to  the  new  and  sub- 
stituted stock,  though  it  is  purchased  with  the  proceeds  of  the  mortgaged 
goods:  Note  to  Pulci/er  V.  Page,  54  Am.  Dec.  595,  discussing  the  confusion  of 
mortgaged  goods,  and  showing  that  where  the  mortgagor,  with  the  consent 
of  the  mortgagee,  mingles  by  sale  and  purchase  other  goods  indistinguish- 
ably  with  the  mortgaged  goods,  the  lien  ia  not  destroyed,  but  that  it  will 
not  avail  against  the  liens  of  third  persons:  Compare  note  to  Ch'egg  v.  iS'an* 
ford,  76  Am.  Dec.  727,  discussing  the  question  of  renewal,  substitution,  and 
commingling  of  goods. 
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[79  MabTIjlnd,  182.] 
Trespass — Children — Damages — Nonsuit. — If  a  child,  while  trespassing 
upon  the  open  premises  of  a  factory  where  typesetting  machines  are 
manufactured,  and  there  purloining  type  metal  or  scrap  iron  belonging 
to  the  manufacturer,  is  injured  by  the  sudden  discharge  of  water  and 
steam  from  a  pipe  connected  with  an  engine  in  the  factory,  the  presence 
of  the  child  being  unknown  to  the  engineer,  the  manufacturer  not  owing 
any  duty  to  the  child,  under  such  circumstances,  is  not  liable  in  au 
action  by  its  father  to  recover  damages  for  the  injury  and  for  the  amount 
expended  for  medicines  and  medical  attention. 

Charles  W.  Fields  for  the  appellant. 

W.  Baltzell  Jenkins  and  Henry  J,  Broening,  for  the  appel* 
lee. 

*■•  Fowler,  J.     The  defendant  is  a  manufacturer  of  type- 
setting machines,  and  his  factory  is  located  in  Baltimore  city, 
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about  six  hundred  feet  south  of  Fort  avenue,  and  about  half 
that  distance  from  the  southern  extremity  of  Burroughs 
street.  On  the  east  and  west  of  the  factory  for  several  hun- 
dred yards  there  are  open  lots  or  commons.  The  nearest  house 
is  one  block  distant,  at  the  foot  of  Burroughs  street.  To  the 
south  are  the  Baltimore  and  Ohio  railroad  tracks  and  the 
river.  It  is  apparent  from  this  description  that  the  defend- 
ant's factory  is  not  in  a  built-up  or  densely  populated  part  of 
the  city. 

Howard  Kirby,  a  boy  about  twelve  years  old,  together  with 
two  companions,  aged  respectively  fourteen  and  sixteen,  went 
upon  the  premises  just  mentioned,  without  the  authority  or 
knowledge  of  the  defendant  or  of  any  of  his  agents  or  em- 
ployees, for  the  purpose  of  getting  type  metal  or  lead  scrap^ 
which  was  in  a  box  near  the  factory  wall,  which  metal  had  a 
value  of  eiglitr  cents  per  pound,  and  had  been  placed  there  by 
the  defendant's  orders.  His  employees  had  directions  always 
to  pick  over  the  contents  of  this  box  and  to  save  the  metal 
for  use  in  the  factory. 

One  of  the  boys  testified  that  he  had  before  sold  the  lead 
and  scrap  to  a  junk  dealer,  and  intended  to  make  the  same 
disposition  of  what  he  secured  or  expected  to  secure  the  day 
Kirby  was  injured.  While  the  boys  were  thus  engaged  in 
trespassing  on  the  defendant's  premises  and  purloining  his 
property,  the  engineer  in  charge  of  the  engine  "blew  the 
boiler  off  to  ease  the  pressure  on  it,  for  reasons  of  safety,"  Of 
course,  it  is  not  suggested  that  there  was  any  intention  of 
injuring  the  boys,  for  their  presence  was  unknown  to  the 
engineer.  But  while  they  were  standing  between  the  scrap 
box  and  the  end  of  the  pipe,  the  water  and  steam  rushed  out, 
and  the  boy  Kirby  was  unfortunately  scalded.  However,  if 
instead  of  running,  as  he  did,  between  the  mouth  of  the  pipe 
and  the  wall  of  the  factory,  he  had  passed  on  the  other  side,^ 
he  ***  would  have  been  uninjured.  The  defendant  testified 
that  "  there  was  room  enough  between  the  box  and  the  coal- 
bins  for  the  boys  to  run  behind  the  pipe  instead  of  in  front  of 
it,  if  they  had  chosen  to  do  so."  The  evidence  is  that  the 
pipe  came  out  from  under  the  south  wall  of  the  engine-room, 
and  ran  southerly  under  ground  about  fifteen  feet  alongside 
of  and  four  or  five  feet  from  the  west  wall  of  the  factory.  A 
joint  or  elbow  about  three  feet  long  was  screwed  on  the  end 
of  the  pipe  and  tilted  over  at  an  angle  toward  the  wall  of 
the  factory.     The  factory  yard,  in  which  the  pipe  was  located^ 
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was  inclosed  on  three  sides  by  the  engine-room,  the  factory, 
and  the  coal-bins. 

The  defendant  was  sued  by  the  father  of  the  injured  boy 
to  recover  damages  arising  frona  injury  to  his  son,  and  for  the 
amount  expended  for  medicines  and  medical  attention. 

Several  prayers  were  offered  on  both  sides,  but  the  control- 
ling question  is  whether  in  any  aspect  of  the  case,  as  presented, 
the  plaintiff  was  entitled  to  a  verdict.  The  jury  found  in 
favor  of  the  plaintiff,  and  the  defendant  has  appealed. 

In  our  opinion  the  case  should  have  been  taken  from  the 
jury.  One  of  the  fundamental  rules  governing  all  cases  of 
this  kind  is  that  the  plaintiff  cannot  recover  unless  he  estab- 
lishes "a  right  on  his  part,  a  duty  on  the  part  of  the  defend- 
ant in  respect  to  that  right,  and  a  breach  of  that  duty  by  the 
defendant,  whereby  the  plaintiff  has  suffered  injury":  Maen- 
ner  v.  Carroll,  46  Md.  212.  In  the  case  just  cited  the  plain- 
tiff, as  here,  was  a  trespasser,  and  "  having  no  right  to  be  on 
the  lot,  the  injury  which  he  suffered  by  falling  into  an  exca- 
vation," the  court  held,  "  must  be  attributed  exclusively  to 
his  own  fault."  As  we  understand  the  contention  of  the 
appellee  it  is,  that  it  was  a  neglect  or  breach  of  duty  on  the 
part  of  the  defendant  to  use  the  pipe  in  question  as  it  was 
used,  for  the  purpose  of  emptying  the  surplus  water  and 
fiteam  into  the  ***  yard  in  the  rear  of  his  factory,  which 
yard,  as  we  have  seen,  is  inclosed  on  three  sides.  We  know 
of  no  principle  of  law  which  will  justify  such  a  proposition. 
On  the  contrary,  to  hold  an  owner  liable  under  such  circum- 
fitances  would,  as  was  said  in  Frost  v.  Eastern  R.  R.,  64  N.  H. 
221,  10  Am.  St.  Rep.  396,  be  an  unreasonable  restriction  of 
hie  enjoyment  and  use  of  his  land. 

None  of  the  cases  cited  by  the  appellee  sustain,  as  we  think, 
the  position  he  is  here  contending  for,  and,  if  they  did,  we 
could  not  assent  to  them.  In  Stone  v.  Dry  Dock  etc.  R.  R.  Co., 
115  N.  Y.  104,  the  child  was  injured  on  a  public  street  where 
it  had  a  right  to  be.  In  Hydraulic  Works  Co.  v.  Orr,  83  Pa. 
St.  332,  several  children  were  injured  by  tU<  falling  of  a  trap- 
door or  inclined  way,  and  the  court  say:  "  The  gate  and  pas- 
fiageway  opened  out  upon  a  public  &nd  much  frequented 
street,  where  persons  were  passing  and  chi^^ren  were  playing. 
Unlike  an  ordinary  private  alley,  this  passage  was  often 
open,  and  therefore  liable  to  the  incursioi>«  of  children,  and 
even  grown  persons,  from  thoughtlessness,  siscident,  or  curi- 
osity.    Now,  the  inclined  way  which  did  ti»«  injury  was  a 
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dangerous  trap When  not  lowered   it  stood  upright 

against  the  wall,  leaning  so  little  beyond  the  center  of  gravity 
that  a  jar  or  slight  pull  would  cause  it  to  fall  forward."  In 
this  case  a  verdict  against  the  defendant  was  sustained,  but 
the  court  was  careful  to  distinguish  it  from  a  case  like  the 
one  we  are  considering,  and  said  "that,  where  no  duty  is 
owed,  no  liability  arises,"  and  that  when  one  enters  a  private 
yard,  and  is  injured  by  falling  into  an  open  well  or  other- 
wise, he  can  have  no  action  against  the  owner,  unless  he 
were  present  and  could  have  prevented  the  injury.  "The 
person  injured  had  no  business  there,  and  the  owner  owed 
hira  no  duty."  In  Barry  v.  New  York  Cent.  etc.  R.  R.  Co.,  92 
N.  Y.  289,  44  Am.  Rep.  377,  another  case  relied  on  by  the 
appellee,  but  not  sustaining  his  view,  was  where  a  child  ten 
years  old  was  injured  at  a  public  crossing,  *®®  and  the 
defendant  was  held  liable.  But  the  opinion  of  the  court  is 
based  upon  the  principle  that,  the  crossing  being  public,  the 
defendant  was  apprised  that  it  is  attended  with  danger,  and 
it  was  held  that  the  character  of  the  crossing  imposed  a  duty 
upon  the  defendant  in  respect  of  persons  using  the  crossing. 

There  is  also  a  line  of  cases  like  Railroad  Co.  v.  Stoiity 
17  Wall.  657,  in  which  the  owners  of  property  have  been 
held  responsible  for  injury  to  children  caused  by  dangerous 
machinery  easily  accessible  and  attractive  to  them.  But 
these  cases  we  think  have  no  application  here,  for,  according 
to  the  evidence,  the  boy  was  injured  while  attempting  unlaw- 
fully to  take  the  defendant's  property. 

And  it  will  be  found  that  most  of  the  many  cases  cited  by 
the  appellee  are  similar  to  one  or  other  of  the  four  cases  we 
have  just  referred  to,  none  of  which,  as  we  have  shown,  sus- 
tain the  contention  of  the  appellee  in  this  case.  For  here  the 
injured  person  was  not  only  a  trespasser,  but,  perhaps  with- 
out fully  realizing  it,  was  engaged  in  a  criminal  act  when 
injured,  and  he  had  no  right,  therefore,  to  demand  protection 
from  the  defendant. 

In  the  case  of  Frost  v.  Eastern  R.  R.,  64  N.  H.  221, 10  Am. 
St.  Rep,  396,  decided  in  1886,  in  which  it  appears  that  a  boy 
seven  years  old  was  injured  while  playing  upon  a  turntable, 
it  is  said  that  "  The  turntable  was  required  in  operating  the 
defendant's  road.  It  was  located  on  its  own  road,  so  far 
removed  from  the  highway  as  not  to  interfere  with  the  con- 
venience and  safety  of  the  public  travel,  and  it  was  not  a 
trap  set  for  the  purpose  of  injuring  trespassers."     And  the 
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same  principles  are  announced  by  this  court  in  the  case  of 
Maenner  v.  Carroll,  46  Md.  193,  and  in  the  more  recent  case 
of  Benson  v.  Baltimore  Traction  Co.,  77  Md.  535;  39  Am.  St. 
Rep.  436. 

It  follows  that  the  judgment  must  be  reversed. 

Judgment  reversed.  

Trespass— Children. — The  owner  of  land  is  not  required  to  provid* 
against  remote  and  improbable  injuries  to  children  trespassin;;  thereon. 
But  he  is  liable  for  injuries  received  by  them  while  trespassing  upon  hia 
private  ground  when  it  is  known  to  him  that  they  are  accustomed  to  go 
upon  it,  and  that,  from  the  peculiar  nature  and  exposed  and  open  con- 
dition  of  something  therein,  which  is  attractive  to  children,  he  ought  reason, 
ably  to  anticipate  such  an  injury  to  a  child  as  that  which  actually  occurs: 
Brinkley  Gar  Oo.  T.  Cooper,  60  Ark.  545;  46  Am.  St.  Rep.  216,  and  aot«. 
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[79  Maryland,  192.] 

NxooTiABLB  Instruments — Title  of  Bona  Fide  Holder  without  Notice. 
The  title  of  a  bona  fide  holder  of  a  negotiable  instrument  without 
notice  of  any  facts  which  would  invalidate  the  title  of  the  indorser 
from  whom  the  holder  obtained  it,  is  good,  and  will  be  protected. 

Checks— Indorsement  "for  Deposit,"  Effect  of  —  Title. — If  one  de- 
posits a  check  payable  to  his  order,  indorsed  "  for  deposit  to  the  credit 
of  "  the  payee,  and  which  is  credited  to  him  by  the  bank  as  cash,  and 
the  bank  indorses  it  "for  deposit"  to  its  own  credit,  and  transfers  it  to 
another  bank,  which  credits  it  bona  fide  as  cash,  and  pays  the  former 
bank,  which  afterward  assigns  for  the  benefit  of  creditors,  the  title  to 
the  check  is  vested  in  the  latter  bank. 

Checks  —  Indorsement  "for  Deposit" — Evidence.— If  one  deposits  a 
check  indorsed  "for  deposit,"  his  testimony  that  "he  regarded  all  the 
checks  deposited  by  him  as  having  been  deposited  for  collection"  is 
incompetent  in  an  action  to  recover  the  value  of  the  check. 

Action  to  recover  the  value  of  a  certain  check.  The  lower 
court  determined  that  the  property  in  the  check  passed  from 
the  depositors,  Ditch  &  Brothers,  and  vested  in  J.  J.  Nicholson 
&  Sons,  and  that  the  latter  conferred  a  perfect  title  upon  the 
Western  National  Bank,  their  transferee.  Ditch  &  Brothers 
appealed,  and  the  question  was  whether  the  bank  had  a  valid 
legal  title.  The  opinion  and  note  of  dissenting  opinion  fully 
state  the  facts. 

Alfred  D.  Bernard  and  Richard  Bernard,  for  the  appellants. 

Samuel  D,  Schmucker  and  George  Whitelock,  for  the  appellee. 


376  Ditch  v.  Western  Nat.  Bank.      [Maryland, 

'•*  Bryan,  J.  This  case  involves  a  question  of  consider- 
able importance.  Thomas  J.  Shryock  &  Co.  drew  their  check 
for  one  hundred  and  eighty-seven  dollars  and  fifty-five  cents 
on  the  Third  National  Bank  of  Baltimore,  payable  to  the  order 
of  John  E.  Reese.  Reese  indorsed  it  in  these  words:  "  Pay  to 
the  order  of  J.  S.  Ditch  &  Brother."  The  next  indorsement 
was  in  these  words:  "  For  deposit  to  the  credit  of  J.  S.  Ditch  & 
Brother."  Signed  per  T.  F,  Cassidy.  It  was  admitted  that 
Cassidy  had  due  authority  from  Ditch  &  Brothers  to  make  and 
sign  this  endorsement.  ***  Luther  B.  Ditch,  a  member  of  the 
firm  of  Ditch  &  Brothers,  in  person  deposited  this  check, 
together  with  others,  in  the  bank  of  J.  J.  Nicholson  &  Sons, 
and  they  at  the  same  time  entered  a  credit  of  cash  to  the 
amount  of  all  of  these  checks  in  the  deposit-book  of  Ditch 
&  Brothers,  and  also  in  their  own  books.  Ditch's  testi- 
mony on  this  point  is  as  follows:  "That  he  handed  his 
deposit  to  Johns  R.  Nicholson  in  person;  that  his  firm  kept 
another  pass-book  with  Nicholson  &  Sons,  in  which  ac- 
counts were  left  for  collection,  on  which  promissory  notes 
only  were  entered;  that  when  these  promissory  notes  were 
paid  credit  was  entered  on  the  regular  deposit-book.  All 
checks,  whether  out  of  town  or  city  checks,  were  entered  on 
the  regular  deposit-book  as  cash;  on  a  few  occasions  checks 
dated  ahead  were  entered  as  cash.  If  necessary,  or  if  they 
were  short  of  funds,  they  checked  immediately  after  the 
deposit   was    made.     They   made   no   special    arrangement 

about  checking   on  deposit That  the  paper  left  for 

collection,  consisting  of  promissory  notes,  was  not  carried 
to  the  deposit-books  until  the  collection  had  been  made,  but 
all  checks  were  entered  in  the  deposit-book  when  deposited 
as  cash,  as  if  they  were  so  much  currency,  and  they  were 
at  liberty  to  check  against  such  deposits  as  soon  as  made, 
if  they  desired."  Matthew  Aiken,  general  book-keeper  of 
Nicholson  &  Sons,  testified:  "  That  he  knew  J.  S.  Ditch  & 
Brothers;  that  they  had  two  accounts  with  his  bank  and  a 
separate  pass-book  for  each  account — one  a  deposit  account 
and  the  other  an  account  for  collection.  The  collections  went 
to  their  credit  when  collected,  and  were  then  marked  oflF  their 
collection-book  and  credited  on  the  deposit-book.  The  deposits 
made  by  Ditch  &  Brotliers  went  to  their  credit  on  the  books 
of  Nicholson  &  Sons  on  the  same  day  the  deposit  was  made, 
and  they  were  credited  on  the  deposit-book  of  Ditch  & 
Brothers   at   the   time   the  deposit   was   made";   and   also 
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**that  the  check  in  question  forms  a  part  of  a  credit  of 
cash,  nine  hundred  and  twenty-nine  dollars  and  seventy- 
five  cents  to  Ditch  &  Brothers  in  their  deposit-book  with 
Nicholson  &  Sons,  on  January  14,  1892;  and  *•'  that  the 
amount  of  the  credit  was  so  entered  on  the  deposit-book 
at  the  time  the  deposit  was  made,  and  was  carried  to  their 
credit  on  the  books  of  Nicholson  &  Sons";  and  also,  "that 
all  checks  deposited  by  Ditch  &  Brothers  were  entered 
on  their  deposit-book  as  cash,  and  subject  to  immediate 
withdrawal  in  currency  or  anything  else."  When  Ditch 
deposited  this  check,  it  is  evident  that  he  did  not  wish  to 
have  the  money  for  it  paid  into  his  hand:  1.  Because  if  he 
had  wished  the  money  it  would  have  been  as  easy  to  obtain 
it  from  the  Third  National  Bank  as  to  deposit  the  check; 
and  2.  Because,  according  to  his  own  testimony  and  Aiken's, 
be  could  have  drawn  the  money  immediately  if  he  had 
ohosen  to  do  so.  Instead  of  the  money  he  preferred  a  credit 
with  Nicholson  &  Sons  subject  to  his  check;  this  was  in  all 
respects  more  convenient  to  him  than  the  possession  in  hand 
of  currency  or  coin.  And  this  is  what  the  indorsement 
plainly  meant;  the  check  was  to  be  deposited  and  the  amount 
of  it  was  to  be  placed  to  the  credit  of  Ditch  &  Brothers. 
The  indorsement  was  in  blank  so  far  as  the  name  of  the 
indorsee  is  concerned;  but  when  Ditch  handed  the  check 
to  Nicholson  &  Sons  with  the  book  in  which  his  deposits 
were  entered  as  cash,  he  evidently  intended  that  the  deposit 
ehould  be  entered  in  that  book,  and  that  he  should  receive 
credit  for  the  amount  of  the  check  as  cash,  and  that  Nichol- 
son &  Sons  should  be  the  holders  of  the  check  as  indorsees 
in  blank.  No  form  of  words  could  have  made  his  meaning 
plainer.  And  this  meaning  is  in  exact  accordance  with  the 
indorsement.  The  indorsement  showed  that  it  was  to  be 
deposited  in  a  banking-house,  and  that  Ditch  &  Brothers 
were  to  receive  credit  for  it;  but  the  name  of  the  banking- 
house  was  not  mentioned;  it  was  left  blank.  By  delivery 
Ditch  designated  the  bankers  with  whom  it  was  to  be  de- 
posited, and  who  was  to  give  the  credit.  If  Nicholson  & 
Sons  had  paid  to  Ditch  &  Brothers  the  full  amount  of  the 
check  in  coin  or  currency  when  it  was  delivered  to  them,  it 
is  supposed  that  there  would  have  been  no  question  about 
*•*  the  nature  and  effect  of  the  transaction.  But  they  gave 
Ditch  &  Brothers  what  was  preferred  to  the  coin  or  currency; 
they  gave  them  the  unconditional  right  to  get  the  coin  or 
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currency  at  any  time  they  might  see  fit  to  call  for  it;  thus 
relieving  them  from  the  trouble  and  risk  attending  the  care 
and  custody  of  it.  Now,  it  is  extremely  difficult  to  see  on 
what  principle  or  by  what  process  Ditch  &  Brothers  could 
retain  any  interest  in  this  check  after  they  had  delivered  it 
to  a  blank  indorsee  and  had  received  full  and  valuable  con- 
sideration for  it.  It  will  not  be  alleged  by  any  one  that  the 
banker  did  not  give  a  consideration,  valuable  in  the  eye  of 
the  law,  and  sufficient  to  maintain  the  transfer  of  the  check, 
when  he  made  an  absolute  and  unconditional  contract  with 
the  depositor  to  pay  his  checks  to  the  amount  of  the  deposit. 
This  point  was  decided  in  Tyson  v.  Western  Nat.  Bank,  77 
Md.  412.  It  has  been  asked  what  would  be  the  condition  of 
the  bank  in  case  this  check  should  be  dishonored  when  pre- 
sented for  payment.  The  answer  is  not  difficult.  In  Tyson  v. 
Western  Nat.  Bank,  77  Md.  412,  the  court  thought  that  the  bank 
would  have  against  the  depositor  the  ordinary  remedies  which 
belong  to  the  indorsee  of  dishonored  instruments  of  this 
character.  It  could  certainly  recover  from  him  the  amount 
of  the  check.  And  here  we  may  notice  a  portion  of  the  tes- 
timony which  has  been  made  the  subject  of  a  good  deal  of 
comment.  Aiken  testified  as  follows:  *' It  was  not  the  cus- 
tom of  Nicholson  &  Sons  to  charge  back  to  the  depositors 
the  checks  which  had  been  deposited  with  them  and  were 
dishonored.  The  custom  was  to  have  returned  the  checks 
to  the  party  and  to  get  the  money  refunded."  John  Ditch 
testified:  "Should  any  check  be  returned  they  [Ditch  & 
Brother]  had  always  to  make  them  good;  that  the  Nichol- 
sons never  bothered  themselves  about  the  unpaid  checks." 
This  testimony  merely  shows  that  the  bank  was  aware  of 
its  legal  rights,  and  that  depositors  paid  voluntarily  what 
they  could  have  been  compelled  to  pay  by  suit  at  ***  law. 
Persons  engaged  in  mercantile  pursuits  would  lose  all  com- 
mercial credit  and  standing  if  they  did  not  promptly  per- 
form their  plain  and  well-understood  obligations. 

In  Tyson  v.  Western  Nat.  Bank,  77  Md.  412,  the  draft  de- 
posited was  indorsed  in  these  words:  "For  collection  for 
account  of  Tyson  and  Rawls,  Greenville,  N.  C."  This  court 
held  that  this  indorsement  was  not  adequate  to  pass  to  the 
holders  the  tit'e  to  the  draft,  and  that  the  evidence  in  the 
case  did  not  show  any  other  way  by  which  it  could  have 
been  passed.  The  court  also  held  that  it  was  the  clear  under- 
Btanding  between  the  parties  that  Tyson  and  Rawls  (the 
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depositors)  should  not  obtain  an  absolute  and  unconditional 
credit  in  consequence  of  the  deposit.  It  being  our  opinion 
that  Nicholson  &  Sons  acquired  title  to  this  check,  we  must 
declare  our  carefully  considered  judgment.  If  other  tribu- 
nals, for  whose  learning  and  ability  we  entertain  the  greatest 
respect,  have  arrived  at  conclusions  different  from  our  own, 
we  do  not  feel  called  upon  to  abandon  the  deliberate  convic- 
tions which  we  entertain.  But  we  do  not  assume  that  there 
is  a  great  contrariety  in  the  opinions  of  the  courts  on  this 
question.  A  great  many  cases  have  been  brought  to  judg- 
ment; but  their  facts  have  been  diversified  in  great  variety. 
It  has  always  been  held  that  the  bank  and  the  depositor 
could  make  their  own  contracts.  Sometimes  they  have  been 
made  in  express  terms,  and  sometimes  they  have  been  in- 
ferred from  the  acts  and  conduct  of  the  parties,  and  the  regu- 
lar and  established  course  of  dealing  between  them.  It  can 
readily  be  seen  how  broad  a  field  of  inquiry  has  been  spread 
out  before  the  courts,  and  what  diversities  of  facts  and  com- 
binations of  facts  would  probably  be  presented  for  their  con- 
sideration. Among  the  great  number  of  cases  which  have 
been  earnestly  pressed  upon  us,  we  will  cite  three  in  which 
the  effect  of  an  indorsement  "  for  deposit "  was  considered. 
The  first  is  National  Commercial  Bank  v.  Miller,  77  Ala.  168; 
54  Am.  Rep.  50.  In  this  case  the  bank  brought  an  action 
against  Proskauer,  and  sued  *®®  out  a  garnishment,  which 
was  served  on  Miller  &  Co.,  private  bankers,  who  were  alleged 
to  be  debtors  of  Proskauer.  We  will  state  the  court's  opin- 
ion in  its  own  words:  "  The  defendant,  in  the  name  of  'A. 
Proskauer  &  Co.,  agents,'  opened,  in  January,  1883,  a  deposit 
account  with  the  garnishees,  who  were  bankers.  On  this 
account  the  defendant  deposited  checks  payable  to  *A.  Pros- 
kauer &  Co.,  agents,'  which  were  entered  in  the  pass-book,  and 
drew  checks,  in  the  same  name,  *on  funds  so  deposited.'  The 
check  in  question  was  indorsed  'For  deposit,  A.  Proskauer 
&  Co.,  agents.'  The  import  and  effect  of  such  indorsement 
must  be  considered  in  the  light  of  the  attendant  circum- 
stances, and  of  the  previous  dealings  between  the  parties. 
Where  a  depositor  has  for  some  time  previously  kept  a  deposit 
account  with  a  banker,  on  which  he  was  accustomed  to  de- 
posit checks  payable  to  him,  entries  of  which  were  made  in 
his  pass-book,  and  to  draw  against  such  deposits,  such  an 
indorsement,  in  the  absence  of  a  different  understanding,  is 
presumptive  of  more  than  a  mere  agency  or  authority  to  col- 


880  Ditch  v.  Western  Nat.  Bank.      [Maryland, 

lect.  The  special  purposes  for  which  an  indorsement  for  de- 
posit is  made,  under  such  circumstances,  may  be  readily 
inferred.  It  was  a  request  and  direction  to  the  garnishees  to 
deposit  the  sum  to  the  credit  of  the  defendant,  and  conferred 
on  them  not  only  authority  to  collect,  but  also  authority  to 
put  the  check  in  such  form,  and  use  it  in  such  manner,  as  in 
their  judgment  and  discretion,  having  reference  to  the  con- 
dition and  necessities  of  their  business,  would  make  it  most 
available  to  their  protection.  The  effect  of  the  indorsement, 
for  the  consummation  of  this  purpose,  is  to  vest  the  gar- 
nishees with  the  title  to  and  control  of  the  check.  If,  in 
such  case,  the  check  is  not  paid,  the  banker  depends  for 
safety  and  indemnity  on  the  liability  of  the  drawer  and 
the  security  of  the  indorsement."  It  appeared  that  Miller 
&  Co.,  the  garnishees,  had  presented  the  check  for  certi- 
fication to  the  bank  on  which  it  was  drawn,  and  that  it 
*•*  was  certified  by  that  bank  in  these  woras:  ''Good  for 
eight  thousand  dollars."  The  court  say  that  the  certification 
made  a  new  and  distinct  contract  between  the  holder  and 
the  certifying  bank,  which  thereby  became  the  debtor  of 
the  holder,  and  that  the  drawer  and  indorser  of  the  check 
were  released  from  all  liability  on  it,  and  that,  as  to  them, 
it  was  paid.  The  significance  of  the  certification  was  a  ques- 
tion in  the  case;  because,  after  it  had  been  made,  and  after 
service  of  the  garnishment,  the  defendant  gave  notice  to 
Miller  &  Co.,  the  garnishees,  that  he  revoked  their  authority 
to  collect  it,  and  that  they  were  forbidden  to  present  it  for 
payment.  But,  as  it  was  already  paid  in  legal  effect  to 
Miller  &  Co.,  they  were  the  debtors  of  the  defendant,  and  the 
notice  was  not  efiicacious  to  change  the  rights  of  the  attach- 
ing creditor,  or  to  displace  the  lien  on  the  debt  which  he  had 
acquired  by  service  of  the  garnishment.  We  have  mentioned 
the  certification  of  the  check,  and  its  consequences,  because 
these  matters  were  zealously  urged  in  the  discussion  of  this 
case.  But  we  do  not  see  how  they  bear  any  analogy  to  the 
facts  on  which  the  rights  of  the  parties  in  the  present  case 
depend.  The  other  two  cases  were  thought  to  be  still  more 
decisive.  In  one  of  them — Freeman  v.  Exchange  Bank,  87 
Ga.  45 — the  court  used  this  language:  "There  being  in  evi- 
dence no  facts  extrinsic  to  the  bill  itself  and  its  indorsements 
to  tlirow  light  upon  the  question  of  title,  we  are  not  to  be 
understood  as  holding  that  such  facts  might  not  exert  a  con- 
trolling influence  on  the  question.    Indeed,  there  is  authority 
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for  giving  them  such  effect  when  duly  proved.  A  deposit  of 
paper  in  bank  by  a  customer,  he  indorsing  it  "  for  deposit,'* 
may  operate  to  clothe  the  bank  with  title  under  certain  circum- 
stances: National  Commercial  Banky.  Miller,  77  Ala.  168;  54 
Am.  Rep.  50."  The  other  case  is  Beal  v.  City  of  Somerville, 
50  Fed.  Rep.  647.  Checks  were  deposited  in  the  Maverick 
National  Bank  by  the  treasurer  of  the  city  of  Somerville; 
each  *®®  of  them  was  indorsed  "  for  deposit."  The  deposit 
was  made  about  fifteen  minutes  before  3  o'clock  in  the  after- 
noon; at  3  o'clock  of  the  same  day  the  bank  closed  its  doors, 
and  never  opened  them  again  for  business.  At  the  time  of 
the  deposit  it  was  irretrievably  insolvent.  Beal  was  appointed 
its  receiver,  and  a  bill  in  equity  was  filed  against  him  by  the 
city  of  Somerville.  In  the  bill  the  facts  just  mentioned  were 
alleged,  and  also  the  following:  "  The  treasurer  had  for  sev- 
eral years  made  deposits  with  the  bank  without  any  special 
agreement  in  regard  thereto.  There  was  no  agreement  that 
checks  deposited  should  be  considered  as  cash,  or  that  the 
treasurer  could  draw  against  them  before  collection.  The 
treasurer  never  drew  a  check  for  wliich  his  deposit  was  not 
sufficient  without  counting  the  proceeds  of  uncollected  checks, 
except  in  a  few  instances,  on  a  few  occasions,  by  special 
arrangement  with  the  bank.  There  was  no  express  under- 
standing that  the  checks  should  be  credited  to  the  city  im- 
mediately on  deposit,  but  they  were  always  so  credited  on 

the  pass-book  at  the  time  of  the  deposit It  was  the 

practice  of  the  Maverick  and  the  other  banks  in  Boston,  in 
some  cases,  to  allow  depositors  to  draw  against  checks  de- 
posited before  such  checks  were  collected,  and,  in  some  cases, 
not  depending  upon  the  bank's  opinion  of  the  reliability  of 
the  depositor  and  the  makers  of  the  checks."  A  demurrer 
was  filed  admitting,  of  course,  the  facts  stated.  The  court, 
in  its  opinion,  said,  among  other  things,  Beal  "  fails  to  show 
that  the  city  had  an  absolute  right  to  check  against  the  de- 
posit as  soon  as  made,  irrevocable  by  notice  from  the  bank; 
and  that  such  right  did  not  exist  must  be  received  by  thi» 
court  as  a  matter  of  judicial  knowledge."  The  decree  deter- 
mined that  the  checks  were  the  property  of  the  city.  We 
have  not  made  these  long  citations  for  the  purpose  of  criti- 
cising these  decisions,  nor  for  the  purpose  of  inquiring  whether 
they  sustain  or  oppose  the  judgment  which  we  *••  have 
formed  in  the  case  before  us.  Our  object  has  been  to  show 
the  great  variety  in  the  facts  and  details  of  cases  which  have 
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been  adjudged,  and  to  illustrate  a  sound  juridical  principle 
that  dififering  facts  may  justly  lead  to  dififering  conclusions 
of  law. 

John  Ditch  testified  that  "  he  regarded  all  the  checks  de- 
posited by  him  as  having  been  deposited  for  collection;  other- 
wise why  should  they  have  to  make  good  those  which  might 
be  returned"?  The  legal  character  and  attributes  of  the 
deposit  depend  upon  the  indorsement  and  upon  what  was 
said  and  done  at  the  time  the  deposit  was  made,  and  upon 
the  regular  and  uniform  course  of  dealing  between  the  par- 
ties. The  testimony  of  the  witness  was  his  opinion  on  a 
question  of  law.  An  exception  was  filed  to  it,  and  it  was 
undoubtedly  incompetent.  The  check  on  the  day  it  was 
received  by  Nicholson  &  Sons  was  indorsed  by  them  "for 
deposit"  and  deposited  in .  the  Western  Bank,  where  they 
kept  an  account.  It  was  passed  to  their  credit,  subject  to 
their  check,  and  on  the  same  day  they  largely  overdrew  their 
account.  Later  in  the  day  they  made  an  assignment  for  the 
benefit  of  their  creditors,  and  it  became  known  that  they 
were  totally  insolvent.  Although  Nicholson  &  Sons  acquired 
title  to  the  check  in  the  manner  which  we  have  stated,  it  is 
quite  true  that,  in  a  controversy  with  their  trustee,  Ditch  & 
Brothers  might  successfully  impeach  the  transfer  for  fraud 
and  set  it  aside.  But  the  question  with  the  Western  Bank 
stands  on  different  grounds.  It  is  a  bona  fide  holder  of  a 
negotiable  instrument  for  value,  without  notice  of  any  facts 
which  would  invalidate  the  title  of  the  indorsers  from  whom 
they  obtained  it.  All  commercial  principle  and  usage  require 
that  such  a  title  should  be  protected. 

At  the  request  of  Ditch  &  Brothers  the  payment  of  this 
check  was  stopped  by  the  order  of  Shryock  &  Co.,  the  draw- 
ers. Shryock  &  Co.  filed  a  bill  of  interpleader  in  circuit  court 
No.  2  of  the  city  of  Baltimore,  and  the  court  **"  required 
the  Western  Bank  and  Ditch  &  Brothers  to  litigate  between 
them  their  respective  claims  to  the  ownership  of  the  check. 
The  decree  established  the  title  of  the  Western  Bank,  and  we 
affirm  it. 

Decree  affirmed,  with  costs. 

Page,  J.  I  sat  in  the  former  argument  of  this  case,  and  I 
have  examined  the  briefs  of  counsel  filed,  and  I  wish  to  stat« 
that  I  concur  in  the  opinion  of  the  majority. 
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FowLEB,  J.,  dissented.  The  check  in  controversy  was  dated  January  13, 
1892.  Eeese  indorsed  on  that  day,  and  on  the  following  day  Ditch  &  Brother* 
indorsed  it,  and  deposited  it  in  the  bank  of  Nicholson  &  Sons.  The  latter 
at  once  indorsed  the  check  "  for  deposit,  J.  J.  Nicholson  &  Sons,"  and  depos- 
ited  it  in  the  Western  National  Bank,  and  received  credit  for  the  amount 
of  the  deposit  as  cash.  Within  an  hour  or  two  after  these  deposits  were 
made,  Nicholson  &  Sons  placed  on  record  a  deed  of  trust  for  the  benefit  of 
their  creditors,  and  closed  the  doors  of  their  bank.  On  the  day  of  the  fail- 
ure. Ditch  Si  Brothers  heard  of  it,  and  immediately  requested  the  drawer  to 
stop  payment.  This  was  done,  the  check  was  protested,  and  the  Western 
National  Bank  sued  the  makers.  Upon  a  bill  of  interpleader  filed  by 
Shryock  &  Co.,  the  Western  National  Bank  and  Ditch  &  Brothers  were 
required  to  interplead — the  former  as  plaintiff,  and  the  latter  as  defendants. 
The  bank  filed  its  bill  and  the  defendant  answered  it.  The  bank  alleged 
substantially  that  Ditch  &  Brothers  indorsed  the  check  to  the  Nicholsons, 
and  deposited  it  with  them  as  cash,  and  received  credit  therefor  in  their 
account  with  the  Nicholsons,  and  that  the  latter  thereby  became  the  own- 
ers of  the  check;  and  that  the  Nicholsons  having  indorsed  the  check  to  the 
Western  National  Bank  "for  deposit,"  and  having  deposited  it  with  said 
bank  and  received  credit  for  it  as  cash,  and  having  drawn  the  funds  repre- 
sented by  it,  the  bank  became  the  bona  fide  holder  thereof.  Ditch  &  Brothers 
answered  that  they  indorsed  the  check  "for  deposit  to  the  credit  of  J.  S. 
Ditch  &  Brothers"  to  enable  the  Nicholsons  to  collect  the  same  in  the  usual 
course  of  business,  and  received  that  character  of  credit  usual  to  receive 
when  checks  are  deposited  by  a  customer  with  a  bank  for  collection;  and 
denied  that  by  such  deposit  for  collection  the  Nicholsons  thereby  became 
the  owners  of  said  check,  or  that  they  had  a  right  to  indorse  it  to  the  West- 
ern National  Bank  or  to  any  one.  Upon  the  bill,  answer,  and  testimony,  it 
was  decreed  by  the  court  below  that  the  property  in  the  check  passed  from 
Ditch  &  Brothers  and  vested  in  the  Nicholsons,  and  that  the  latter  conferred 
a  perfect  title  upon  the  Western  National  Bank.  Ditch  &.  Brothers  appealed 
from  this  decree,  and  the  question  was  whether  the  Western  National  Bank 
had  a  valid  legal  title. 

"The  general  question," said  the  dissenting  judge,  "of  the  relations  be- 
tween depositors  and  banks,  as  regards  their  respective  rights  in  and  title 
to  negotiable  paper  deposited  by  the  former  with  the  latter,  is  much  em. 
barrassed  by  a  conflict  of  authority.  But  after  all,  as  we  said  in  Tyson  v. 
Western  Nat.  Bank,  77  Md.  412,  the  conflict  is  more  apparent  than  real.  It 
will  be  found  that  the  views  expressed  by  the  highest  tribunals  in  this  coun- 
try and  England,  when  carefully  examined,  differ  not  so  much  in  the  prin- 
ciples  announced  as  in  the  facts  to  which  these  general  principles  have  been 
from  time  to  time  applied.  In  most  of  the  cases  in  which  it  has  been  held 
that  the  title  to  negotiable  paper  passed  to  the  bank  from  a  depositor,  such 
paper  was  indorsed  in  blank  or  made  payable  to  the  bank.  After  stating 
che  general  rule  that  when  a  customer  deposits  money  to  the  credit  of  his 
account,  the  bank  becomes  debtor  and  he  is  creditor,  we  said  in  the  case 
just  cited:  'The  consideration  which  a  depositor  receives  for  his  money 
is  the  absolute  and  unconditional  contract  of  the  bank  to  pay  his  checks  to 
the  extent  of  his  deposit.  And  the  same  rule  obtains  in  the  case  of  checks, 
....  wherever  under  the  circumstances  of  the  case  it  is  applicable;  that 
is  to  say,  wherever  the  bank  becomes  the  owner  of  the  commercial  paper, 
and  the  customer  acquires  the  uncond  tio  lal  right  to  draw  for  the  proceeds. 
When  a  check  ....  is  indorsed  in  blank  or  to  the  order  of  the  bank,  and 
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the  proceeds  credited  to  the  depositor  as  cash,  the  bank  becomes  the  owner 
of  the  paper  by  virtue  of  the  indorsement.'  These  quotations  from  such  a 
recent  case  are  sufficient  to  indicate  our  views  in  regard  to  the  character  of 
paper  and  the  forms  of  indorsement  tliere  considered.  But  the  indorse- 
ment in  this  case  is  neither  an  indorsement  in  blank  nor  to  the  bank.  It  is 
of  a  very  diflferent  character  from  either,  both  in  form  and  effect.  Its  terms 
are  'for  deposit  to  the  credit  of  J.  S.  Ditch  &  Bro.'  It  was  contended  by 
Ditch  &  Brothers  that  this  is  a  restrictive  indorsement,  and  by  the  West- 
ern Bank  that  it  is  partly  restrictive  and  partly  absolute — restrictive  as  to 
all  the  world  except  the  Nicholsons,  and  as  to  them  absolute  as  soon  as  it 
reached  their  hands. 

"  If  such  an  indorsement  as  this  can  be  held  to  pass  title  to  commercial 
paper,  it  must  be  so  either  because  such  is  the  clear  meaning  of  the  words 
used,  or  because  of  some  artificial  or  technical,  but  well-known  and  settled, 
meaning  given  to  the  language  of  the  indorsement  by  the  custom  and  usage 
of  banks  and  their  customers,  which  indicates  a  transfer  of  title  was  in- 
tended, though  not  expressed.  Of  course,  it  is  not,  and  could  not  be,  con- 
tended in  this  case  that  there  is  any  such  custom,  for  there  is  no  evidence 
to  sustain  auj'  such  contention.  What,  then,  is  the  fair  and  legal  con- 
struction of  this  indorsement?  In  the  first  place  we  start  with  the  pre- 
sumption that  the  depositor  does  not  intend  to  part  with  title  to  his  paper» 
subject  to  be  rebutted  only  by  evidence  of  an  express  contract  to  tlie  con- 
trary,  or  of  facts  from  which  such  contract  must  be  inferred:  1  Daniell  oi» 
Negotiable  Instrumnets,  sec.  340  c.  We  shall  presently  consider  the  effect 
of  the  credit  given  to  Ditch  &  Brothers  in  anticipation  of  the  collection  of 
the  proceeds  of  the  check  by  the  Nicholsons,  but  before  doing  so,  we  wish 
to  ascertain  the  import  of  the  language  of  the  indorsement  itself.  It  is 
apparent  no  words  are  used  to  indicate  a  transfer  of  title.  On  the  con- 
trary, it  is  conceded  the  indorsement  here  used  is  for  the  purpose  of  de- 
stroying negotiability  in  case  of  loss  or  miscarriage  of  the  check.  If  that 
be  its  object,  it  is  difficult  to  understand  how  such  an  indorsement,  with- 
out something  added  thereto  by  special  agreement,  can  be  relied  upon  to 
establish  title  either  in  the  Nicholsons  or  the  Western  Bank.  The  plain 
import  of  the  indorsement  would  seem  to  be  that  the  check  was  deposited 
for  collection.  What  else  could  have  been  the  object  of  the  deposit?  Cer- 
tainly not  for  the  purpose  of  getting  an  immediate  credit,  for  it  is  in 
evidence  that  Ditch  &,  Brothers  not  only  had  no  agreement  allowing  them 
to  draw  on  uncollected  checks,  but  that,  in  point  of  fact,  their  deposited 
checks  were  always  collected  before  they  were  actually  drawn  on,  and  were 
not  considered  cash  until  collected  by  the  Nicholsons.  In  the  ceise  of 
Beal  V.  City  o/Somerville,  50  Fed.  Rep.  647,  decided  on  May  6,  1892,  by  th» 
United  States  circuit  court  of  appeals  of  the  first  circuit,  a  case  strik- 
ingly like  the  one  at  bar,  and  in  which  the  indorsement  was,  '  For  deposit. 
John  F.  Cole,  treasurer,'  the  following  facts  appear:  Cole,  the  treasurer  of 
the  city  of  Somerville,  indorsed  the  checks  as  above,  and  handed  them  to  the 
receiving  teller  of  the  Maverick  National  Bank  with  a  deposit  ticket,  and  also 
his  pass-book,  and  the  teller  at  once  credited  therein  and  on  the  books  of  the 
bank  the  total  amount  of  the  checks.  When  the  checks  were  received  by 
the  bank  it  weis  irretrievably  insolvent,  and  closed  its  doors  the  same  day 
of  the  deposit,  at  3  o'clock.  There  was  no  agreement  to  allow  the  cus- 
tomer to  draw  at  once  on  the  proceeds  of  deposited  checks.  It  was  held, 
irrespective  of  the  question  of  insolvency,  that  title  to  the  checks  so  indorsed 
did  not  pass.     '  The  transaction, '  say  the  court,  Putnam,  J. ,  delivering  the- 
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opinion,  'was  primarily  a  deposit  of  checks  with,  secondarily  a  duty  to  be 
performed  concerning  them  by,  the  Maverick  Bank.'  After  stating  the  gen- 
eral  principle  that  a  deposit  of  money  creates  the  relation  of  debtor  and 
creditor  between  the  depositor  and  the  bank,  the  opinion  of  the  court  con* 
tiuues:  'But  with  reference  to  the  checks  claimed  by  the  city  of  Somerville, 
the  word  by  which  the  transaction  ia  ordinarily  described  may  conveniently 
have,  and  therefore  should  have,  its  full  natural  force  and  meaning.  A 
mere  deposit  would  only  require  a  bank  to  keep;  but  a  usage  requiring  the 
Maverick  Bank  to  do  in  this  case  something  more  has  continued  so  long, 
and  is  so  notorious  and  universal  that  the  law  can  take  judicial  notice  of  it, 
and  it  happens  that  its  terms  and  limitations  cannot  be  mistaken.  The  bank 
must  use  due  diligence  to  collect,  and,  as  collections  are  completed,  the 
bank  no  longer  holds  the  avails  as  bailee,  but  is  authorized  to  mingle  them 
with  its  other  funds,  and  thus  constitute  itself  a  debtor.'  And  again: 
'Aside  from  the  right  of  the  bank  to  constitute  itself  a  debtor  from  the  time 
the  checks  are  converted  into  cash  or  its  equivalent,  instead  of  a  mere  trus- 
tee or  agent,  no  qualification  of  the  strict  legal  relations  created  by  a  bail- 
ment is  deducible  from  the  general  nature  of  the  transaction,  the  terms  in 
which  it  is  expressed,  or  the  settled  custom,  or  is  shown  by  the  bank.  The 
case  just  cited  is  one  of  much  interest  and  importance,  and  the  opinion  of 
the  court  bears  the  impress  of  the  most  careful  consideration  and  research. 

"  In  Freeman  v.  Exchange  Bank,  87  Ga.  45,  an  indorsement  precisely  like 
the  one  we  are  considering  was  held  to  be  restrictive.  The  indorsement 
was, '  For  deposit  to  the  credit  of  S.  A.  Brown  &  Co. '  The  indorsers  deposited 
the  draft  so  indorsed  in  the  National  Bank  of  Kansas  City,  which  bank,  by 
its  cashier,  indorsed  the  draft  '  Pa^'  Exchange  Bank,  or  order,  for  collection, 
account  of  National  Bank  of  Kansas  City.'  The  draft  was  paid  to  the  Ex- 
change Bank,  where  the  money  was  attached  as  the  property  of  S.  A.  Brown 
&  Co.  And  it  was  so  held.  The  supreme  court  of  Georgia  say:  'The 
agency  created  by  the  owners  of  this  bill  by  means  of  this  indorsement  had 
not  been  fully  executed.  The  Kansas  City  bank  was  still  the  immediate 
agent  under  them,  and  the  Macon  (that  is,  the  Exchange)  Bank  was  a  sub- 
agent  under  it.  The  latter  held  the  money  as  a  bailee  for  the  ultimate  use 
and  benefit  of  the  owners.'  Again,  quoting  from  the  same  opinion:  'The 
maker  of  a  restricted  indorsement  can  follow  the  bill  or  its  proceeds  over 
any  number  of  subsequent  indorsements,  the  terms  of  his  indorsement  be- 
ing notice  of  his  title.'  And,  as  we  have  said,  it  was  held  that  notwith- 
standing the  depositors,  S.  A.  Brown  &  Co.,  had  indorsed  their  paper, 
precisely  as  the  paper  in  this  case  was  indorsed,  title  did  not  pass,  and  the 
money  attached  in  the  hands  of  the  Exchange  Bank  WM  condemned  as  the 
property  of  S.  A.  Brown  &  Co. 

"It  would  too  greatly  prolong  this  opinion  if  we  should  examine  the 
many  cases  in  which  various  forms  of  indorsements  have  been  held  restrict- 
ive, and  we  shall  only  cite  a  few  of  them:  'Pay  S.  V.  W.,  or  order,  for 
account  of  Miners'  Nat.  Bank  of  Georgetown' :  White  v.  National  Bank,  102 
U.  S.  658.  'Pay  to  P.,  or,  order  only':  Poioer  v.  Finnie,  4  Call,  411; 
'  Pay  T.  W.,  or  order,  for  our  use,  value  received  on  account':  Wilson  v. 
Holmes,  5  Mass.  543;  4  Am.  Dec. 75.  '  Pay  to  order  of  W.  H.  &  Co.,  account 
First  Nat.  Bank  of  Chicago' :  First  Nat.  Bank  v.  Beno  County  Bank,  3  Fed. 
Rep.  257.  'Credit  my  account,  J.  B.  S.,  cashier' :  Lee  ▼.  Chillicothe  Branch 
Bank,  1  Bond,  387. 

"  We  think,  therefore,  that  looking  at  the  indorsement  itself,  without 
regard  to  course  of  dealing  between  the  partiea,  the  language  of  the  indorse- 
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ment  cannot  be  held  to  transfer  title  to  the  check  in  question,  but,  on  the 
contrary,  must  be  held  to  be  restrictive,  at  least,  until  the  bank  has  per- 
formed its  duty,  and  has  collected  the  proceeds  of  the  check.  And  this  is 
the  view  very  clearly  expressed  by  Mr.  Daniell  in  his  work  on  Negotiable 
Instruments,  even  when  the  paper  is  so  indorsed  as  prima  facie  to  transfer 
title:  as,  for  instance,  in  blank  or  to  the  order  of  the  bank.  He  says  that 
the  collection  of  checks  is  generally  attended  with  so  little  delay  that  banks 
are  willing  to  treat  them  as  cash  deposits,  and  allow  their  customers  to  draw 
against  them  in  anticipation  of  collection,  reserving  the  right  to  charge  back 
the  paper  to  the  customer  if  returned  unpaid.  *  Out  of  this  practice,'  says 
the  author,  'has  grown  the  erroneous  idea  that  the  bank,  without  more, 
becomes  the  owner  of  the  deposited  paper  before  collection,  exemplified  in 
Metropolitan  Nat.  Bank  v.  Loyd,  90  N.  Y.  530.'  'Later  cases,'  continues  the 
author,  '  hold,  and  correctly  as  we  conceive,  that  the  checks  deposited  in 
bank  by  its  customers  do  not  at  once  become  the  property  of  the  bank, 
but  that  it  continues  to  be  the  agent  of  the  customer  until  actual  collection, 
the  check  in  the  meantime  remaining  the  property  of  the  depositor.' 

"And  in  BaJbach  v.  Frelinghuysen,  15  Fed.  Rep.  675,  one  of  the  cases  to 
which  reference  is  made  in  the  note  to  the  section  just  cited,  it  was  held 
that  even  when  the  check  is  indorsed  to  the  bank  and  credit  is  given  for  it 
as  cash  on  the  customer's  pass-book  and  the  books  of  the  bank,  these  facta 
are  not  conclusive  evidence  that  title  passes  to  the  bank,  for  two  reasons, 
say  the  court:  1.  'Because  such  credit  was  only  conditional,  and  if  the 
check  should  be  dishonored,  it  would  be  charged  back  to  the  customer,  which 
is  inconsistent  with  ownership  in  the  bank;  and  2.  Because  this  practice 
of  banks  to  credit  such  deposits  at  once  and  to  allow  the  depositor  to  draw 
against  them  is  reckoned  by  the  ablest  text-writers  as  a  mere  gratuitous 
privilege ':  See,  also,  St.  Louis  etc.  Ry.  Co.  v.  Johnston,  133  U.  S.  566.  It 
would  seem  to  follow  that,  whether  we  consider  the  indorsement  alone  or 
in  connection  with  the  credit  given  in  this  case  to  Ditch  &  Brothers  by  the 
Nicholsons,  the  result  would  be  the  same.  For  it  is  conceded  here  that  no 
absolute  credit  was  given,  the  Nicholsons  always  reserving  to  themselves 
the  right  to  charge  back  or  return  unpaid  paper. 

"  As  between  Ditch  &  Brothers  and  the  Nicholsons,  without  regard  to 
the  restrictive  character  of  the  indorsement,  no  title  to  the  check  passed  to 
the  latter.  No  consideration  was  paid  by  them;  and  they  were,  and  they 
knew  they  were,  insolvent  when  the  check  was  deposited.  '  The  acceptance 
of  a  deposit  by  a  bank  irretrievably  insolvent  constituted  such  a  fraud  as 
entitled  the  depositor  to  reclaim  his  draft,  or  the  proceeds':  Fuller,  C.  J., 
8t.  Louis  etc.  Ry.  Co.  v.  Johnston,  133  U.  S.  566. 

"  We  have  have  neither  found  nor  been  referred  to  any  authority  which 
sustains  the  contention  of  the  appellee,  unless  the  section  in  Morse  on 
Banking,  section  577,  cited  in  the  opinion  of  the  learned  judge  below,  can 
be  so  considered.  But  when  this  section  is  examined,  and  especially  when  it 
is  ascertained  that  the  sole  authority  {National  Commercial  Rank  v.  Miller, 
77  Ala.  168;  54  Am.  Rep.  50),  which  Mr.  Morse  cites  to  sustain  it,  does  not 
seem  to  support  the  contention  of  the  appellee,  we  may  well  hesitate  before 
adopting  the  construction  which  it  has  placed  upon  Mr.  Morse's  language. 
It  would  seem  more  reasonable  to  construe  this  section  (577)  to  mean  that 
when  a  check  is  indorsed  '  for  deposit,'  under  the  circumstances  therein  set 
forth,  the  bank  may  have  the  check  certified,  instead  of  actually  collecting 
the  money.  And  so  the  author  says  in  the  last  clause  of  the  section.  In 
the  case  just  cited.  National  Commercial  Bank  ▼.  Miller,  77  Ala.  168,  54  Am. 
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Rep.  50,  it  was  held  that  title  passed  to  the  bank  for  the  consummation  of 
the  purpose  for  which  the  indorsement  was  made,  that  is  to  say,  to  enable 
the  bank  to  deposit  the  proceeds  to  the  credit  of  the  indorser.  It  is  nowhere 
said  in  that  case  that  absolute  title  passed  to  the  bank  by  virtue  of  the  in- 
dorsement alone.  But,  on  the  contrary,  the  question  under  consideratioa 
was  the  effect  of  the  indorsement,  together  with  the  certification  of  the 
check.  And  having  determined  that  the  bank  by  virtue  of  the  indorsement 
had  the  right  to  have  the  check  certified,  and  that  when  certified  the  check 
was,  in  contemplation  of  law,  paid,  the  bank  thereupon  became  the  owner 
of  the  check,  and  was  the  debtor  of  the  depositor.  In  other  words,  the  in- 
dorsement '  for  credit,'  like  the  indorsement  'for  collection,'  gives  the  bank 
the  right  to  collect  the  proceeds  and  credit  them  to  the  depositor,  but  in 
neither  case  can  the  bank  appropriate  to  its  own  use  paper  so  indorsed. 
Nor  does  the  court  in  National  Commercial  Bank  v.  Miller,  77  Ala.  168,  54 
Am.  Rep.  50,  intimate  such  a  view.  On  the  contrary,  it  held  that  the 
bank,  '  by  accepting  a  certification  of  the  check  made  it  their  own,  and  the 
relation  of  debtor  and  creditor  was  created.*  The  indorsement  *  for  deposit* 
passed  title  for  the  purpose  of  certification,  and  the  certification  being,  in 
contemplation  of  law,  payment,  the  depositor's  title  to  the  check  was  trans- 
ferred to  the  bank.  Without  adopting  these  views,  we  have  referred  to 
them  for  the  purpose  of  showing  that  they  do  not  seem  to  support  the  con- 
tention of  the  appellee,  nor  the  construction  it  gives  to  section  577  of  Morse 
on  Banking. 

"  There  is  a  wide  distinction  between  National  Commercial  Bank  v.  Miller, 
77  Ala.  168;  54  Am.  Rep.  50,  and  the  case  under  consideration.  There  the 
check  was  indorsed,  deposited,  and  collected;  but  here  there  has  been  no 
collection— no  payment  of  the  check  either  in  cash  or  its  equivalent. 

"If,  however,  the  section  (577)  we  have  just  referred  to  is  to  have  the 
construction  given  to  it  by  the  appellee,  there  would  be  a  striking  conflict 
between  it  and  section  584  of  the  same  book,  where  it  is  said  that  '  when 
checks  are  deposited  they  are  taken  generally  for  collection  by  the  bank  as 
agent,  and  the  bank  does  not  owe  the  amount  until  the  collection  is  accom- 
plished. The  bank  may  permit,  as  matter  of  favor,  checks  to  be  drawn  be- 
fore collection  and  payment,  the  depositor  in  the  event  of  nonpayment  being 
responsible  for  the  sums  so  drawn,  not  by  reason  of  his  indorsement,  the 
checks  not  having  ceased  to  be  bis  property,  but  for  money  paid':  2  Morse 
on  Banking,  sec.  584. 

In  Bolles  on  Bank  Cullections,  edition  of  1893,  section  8c,  the  anthor  cites 
the  case  of  City  of  Somerville  v.  Beal,  49  Fed.  Rep.  790,  to  sustain  the  view 
that  an  indorsement  for  '  deposit '  with  credit  and  conditional  right  to  draw, 
transfers  title;  but  this  case  was  taken  by  appeal  to  the  United  States  cir- 
cuit court  of  appeals,  and  is  reported  in  Beal  v.  City  of  Somerville,  50  Fed. 
Rep.  647.  And  in  the  pourt  last  named  the  contrary  doctrine  was  held  and 
ably  maintained  by  an  elaborate  opinion,  from  which  we  have  already  quoted 
to  show  that  such  an  indorsement  is  restrictive,  and  does  not  pass  title.  And 
in  the  case  of  Meti-opolitan  Nat.  Bank  v.  Loyd,  90  N.  Y.  530,  cited  by  the 
appellee  to  sustain  its  contention,  the  credit  given  by  the  bank  to  the  depos* 
itor  was  an  absolute  one.  'Admitted  circumstances,' say  the  court,  'show 
it  was  the  intention  of  the  parties  to  make  the  transfer  absolute,'  and  'the 
bank  charged  itself  with  a  debt  absolutely  due  to  Murray,'  the  depositor. 
But  here,  as  we  have  seen,  there  is  not  only  no  absolute  credit,  but  '  the 
credit  entry  of  cash  was  a  mere  delusion. '  And  as  was  said  in  Beal  v.  City  qf 
Somerville,  50  Fed.  Rep.  647,  if  the  appellee  bank  had  shown  that  the  de^ 
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positor  had  a  legal  right  to  draw  against  the  checks  from  the  momeDt  of  th» 
deposit,  so  absolute  that  the  bank  could  not  lawfully  suspend  it  by  notice 
or  otherwise  pending  the  collection,  this  would  tend  to  support  its  position 
throughout.  But,  on  the  contrary,  the  provisional  or  mere  pretense  of  a^ 
credit,  such  as  shown  in  this  case,  is  inconsistent  with  the  notion  of  owner- 
ship of  the  check  in  the  bank. 

"If,  however,  the  check  in  question  had  been  indorsed  in  blank,  or  to  th» 
order  of  the  Nicholsons,  a  very  different  question  would  have  been  pre- 
sented. Then  the  legal  effect  of  such  indorsement  to  pass  title  to  bona  tide 
holders  for  value,  according  to  the  settled  rules  of  commercial  law,  and  the 
rights  of  innocent  third  parties,  if  any  had  intervened,  would  be  properly 
considered,  as  was  done  in  Metropolitan  Nat.  Bank  V.  Loyd,  90  N.  Y.  530,  and 
in  many  other  cases  since.  '  The  views  of  the  supreme  court  of  the  United 
States,'  says  Mr.  Daniell  (1  Daniell  on  Negotiable  Instruments,  sec.  340), 
'seem  to  embody  the  true  logic  of  the  question.'  'The  bank  transmitting 
the  paper  indorsed  in  blank  is  ostensibly  the  owner.  It  has  been  agreed 
by  implied  contract  arising  from  usage  that  the  avails  shall  be  applied  to 
balances  against  it.  With  this  understanding  its  correspondent  undertakes 
the  collection  and  applies  the  avails.  And  then  when  the  contract  has  been 
executed  it  would  seem  to  be  in  contravention  of  the  universally  recognized 
principle  which  controls  the  negotiation  of  commercial  paper  to  permit  a 
third  party  who  had  declared  by  his  indorsement  that  he  had  parted  with 
his  title  to  come  in  and  assert  it.'"  The  same  view  is  expressed  by  us  in- 
Tyson  v.  Western  Nat.  Bank,  77  Md.  412,  and  constitutes  what  Putnam,  J., 
in  Seal  v.  City  of  Somerville,  60  Fed.  Rep.  647,  calls  the  doctrine  of  '  reputed 
ownership,'  which  he  says  is  recognized  by  the  supreme  court  of  the  United 
States  in  St.  Louis  etc.  Ry.  Co.  v.  Johnston,  133  U.  S.  566.  If,  therefore, 
the  depositor  does  not  intend  to  pass  title,  he  should  not  use  the  forms  of 
indorsement  which  are  universally  used  for  that  purpose,  but  should  adopt 
some  other  form,  such  as  'for  collection,'  which  we  held  in  Tyson  v.  West-^ 
em  Nat.  Bank,  77  Md.  412,  does  not,  without  more,  pass  title,  or  '  for 
deposit  to  credit  of, '  which  we  think,  as  used  in  this  case,  is  equally  re* 
strictive. 

"Of  course,  if  the  depositor  is  awarded  even  the  gratuitous  privilege  of 
drawing  in  anticipation  of  collection,  and  he  should  avail  himself  of  that 
privilege,  then,  without  regard  to  the  form  of  his  indorsement,  he  should 
not  be  allowed  to  claim  the  proceeds  of  any  deposited  check.  With  th& 
proceeds  in  his  pocket  he  would  be  estopped.  But,  as  we  have  seen,  that  is 
not  this  case. 

"  It  has  been  suggested  it  was  against  public  policy  and  contrary  to  th» 
interests  of  commerce  to  hold  this  indorsement  to  be  restrictive.  But  we 
do  not  think  so.  On  the  contrary,  in  our  opinion  it  would  be  for  the  best 
interests  of  the  public,  the  banks,  and  commerce  if  all  indorsements  except 
those  which  are  in  full  or  in  blank  should  be  declared  restrictive.  And 
anch  was  the  opinion  of  Lord  Tenterden  in  the  case  of  Sigowney  v.  Lloyd,  S 
Barn.  &  C.  622.  In  the  case  just  cited  the  indorsement  was  '  Pay  to  Will- 
iams or  his  order  for  my  use.'  'I  cannot  see,'  says  Lord  Tenterden,  '  that 
the  interests  of  commerce  will  be  prejudiced  by  our  holding  tiiat  such  an 
indorsement  is  restrictive.  On  the  contrary,  I  think  the  interests  of  com- 
merce will  be  thereby  advanced.'  When  this  case  was  taken  up  on  appeal, 
Lord  Chief  Justice  Best  said:  '  No  inconvenience  can  possibly  arise  to  the 
commercial  interests  of  the  country  by  limiting  the  operation  of  an  indorse- 
ment M>  expressed.     The  only  effect  will  be  to  make  persons  more  cautious 
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in  transactions  of  this  nature  in  the  future.  Unless  the  words  "  for  my 
tjse  "  have  no  meaning,  it  is  obvious,  upon  looking  at  the  indorsement,  that 
inquiry  was  necessary  to  have  been  made,  and  if  a  meaning  can  be  found  for 
those  words,  the  court  must  apply  them  so  as  to  meet  the  object  and  iutea- 
tiou  of  the  iudorser ':  Lloyd  v.  Sigourney,  3  Moore  &;  P.  229. 

"The  commercial  world  is  well  acquainted  with  the  forms  of  indorsement 
universally  used  to  transfer  paper,  and  when  these  forms  are  not  used  the 
owner  of  the  paper  ought  not  to  be  deprived  of  his  interest  therein  by  any 
course  of  reasoning,  however  ingenious  it  may  be. 

"Our  conclusion  is  that  the  legal  effect  of  this  indorsement  was  to  give 
notice  to  the  Western  National  Bank  that  J.  S.  Ditch  &  Brothers  were  the 
owners  of  the  check,  and  that  the  Nicholsons  were  only  agents  to  collect 
the  proceeds  of  the  same  and  deposit  them  to  the  credit  of  J.  S.  Ditch  it 
Brothers." 


Effect  of  Check  Indorsed  ' '  for  Deposit." 
It  is  held  in  National  Gold  Bank  v.  McDonald,  51  Cal.  64,  21  Am  Rep. 
•697,  that  if  checks  on  another  bank  are  handed  by  a  depositor  to  the  r<ceiv. 
'ng  teller  of  a  bank,  and  are  by  the  teller  credited  on  the  depositor's  pass- 
book, they  are  received  only  for  collection,  and  if  not  paid  on  presentation, 
may  be  returned  and  the  credit  in  the  pass-book  canceled.  Furthermore" 
that  if  a  customer  of  a  bank  hands  the  receiving  teller  a  check  drawn  by 
another  person  upon  the  same  bank,  and  at  the  same  time  hands  him  his 
pass-book,  and  the  teller  receives  the  check  and  enters  a  credit  for  the 
amount  in  the  pass-book,  but  no  entry  is  made  on  the  books  of  the  bank, 
and  nothing  else  is  said  or  done,  and  the  drawer  has  no  funds  in  the 
bank,  the  check  may  be  returned  to  the  depositor  alid  the  credit  in  the 
pass-book  canceled;  and  that  a  finding  by  the  court,  in  such  a  case,  that 
the  check  was  received  as  a  cash  deposit  is  erroneous.  But,  whether  a  check 
was  deposited  with  a  banker  as  money  or  for  collection  is  a  question  of 
fact:  Strong  v.  King,  35  111.  1;  85  Am.  Dec.  336;  City  of  Somerville  v.  Beat, 
49  Fed  Rep,  790;  affirmed  in  Beat  v.  City  of  SomerrilU,  50  Fed.  Rep.  647. 
And  evidence  from  which  the  jury  might  infer  that  it  was  received  as  cash 
should  be  submitted  to  them:  Titiis  v.  Mechanics'  Nat.  Bank,  35  N.  J.  L. 
588.  "When  a  check  on  itself,"  says  Mr.  Justice  Swayne,  in  National 
Bank  V.  Burkhardt,  100  U.  S.  686,  689,  "  is  offered  to  a  bank  as  a  deposit, 
the  bank  has  the  option  to  accept  or  reject  it,  or  to  receive  it  upon  such 
conditions  as  may  be  agreed  upon.  If  it  be  rejected  there  is  no  room  for 
any  doubt  or  question  between  the  parties.  If,  on  the  other  hand,  the 
<:heck  is  offered  and  received  as  a  deposit,  there  being  no  fraud  and  the 
check  genuine,  the  parties  are  no  less  bound  and  concluded  than  in 
the  former  case.  Neither  can  disavow  or  repudiate  what  has  been  done. 
The  case  is  simply  one  of  an  executed  contract.  There  are  the  requisite 
parties,  the  requisite  consideration,  and  the  requisite  concurrence  and  asseut 
of  the  minds  of  those  concerned."  If  a  check  is  offered  and  received  as  a  de- 
posit it  is  a  deposit,  and  it  follows,  as  a  matter  of  law,  that  the  bank  is  bound 
Accordingly.  Whether  there  was  or  was  not  a  consummated  deposit  is  the 
ultimate  fact  to  be  found  by  the  jury:  National  Bank  v.  Burkhardt,  100  U.  S. 
€86.  The  law,  therefore,  is  that  checks,  drafts,  or  other  eridences  of  debt 
received  by  a  bauk  in  good  faith  as  deposits,  and  credited  as  so  much  money, 
become  the  property  of  the  bank,  and  it  becomes  legally  liable  to  the  depos- 
itor as  for  so  much  money  deposited  as  of  the  date  of  the  credit:  City  o/Somer* 
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ville  V.  Beal,  49  Fed.  Rep.  790;  affirmed  on  appeal  in  Beal  v.  City  ofSomerville, 
60  Fed,  Rep.  647;  Wasson  v.  Lamb,  120  Ind.  514;  16  Am.  St.  Rep.  342; 
Metropolitan  Nat.  Bank  v.  Loyd,  90  N.  Y.  630;  Cragie  v.  Hadiey,  99  N.  Y. 
131;  52  Am.  Kep.  9;  Oddie  v.  National  City  Bank,  45  N.  Y.  735;  6  Am. 
Rep.  160;  City  Nat.  Bank  v.  Burns,  68  Ala.  267;  44  Am.  Rep.  138;  National 
Bank  v.  Burkhardt,  100  U.  S.  686;  St.  Louis  etc.  Ry.  Co.  v.  Johnston,  27  Fed. 
Rep.  243;  American  Exchange  Nat.  Bank  v.  Oregg,  138  111.  596;  32  Am.  St. 
Rep.  171;  In  re  State  Bank,  56  Minn.  119;  45  Am.  St.  Rep.  454;  Kavanaugk  r. 
Bank,  59  Mo.  App.  540;  Midland  Nat.  Bank  v.  Roll,  60  Mo.  App.  585; 
Hoffman  v.  First  Nat.  Bank,  46  N.  J.  L.  604;  Security  Bank  v.  Northwestern 
Fuel  Co.  (Minn.),  decided  July  10,  1894;  BoUon  v.  Richard,  6  T.  R.  139. 
And  our  understanding  is  that  this  rule  is  not  confined  to  cases  where  checks 
are  drawn  upon  the  same  bank  which  credits  them  as  cash,  but  that  a  bank 
which  receives  and  credits  as  cash  checks  drawn  upon  some  other  bank  is 
entitled  to  the  same  rights  and  incurs  the  same  liability  as  if  the  checks  were 
drawn  upon  itself  and  so  credited:  City  of  Somerville  v.  Beal,  49  Fed.  Rep. 
790;  affirmed  in  Beal  v.  City  of  Somerville,  50  Fed.  Rep.  647;  Titus  v.  Mechan- 
ics' Nat.  Bank,  35  N.  J.  L.  588;  St.  Louis  etc.  Ry.  Co.  v.  Johnston,  27  Fed.  Rep. 
243;  Metropolitan  Nat.  Bank  v.  Loyd,  90  N.  Y.  530;  In  re  State  Bank,  56  Minn. 
119;  45  Am.  St.  Rep.  454;  Hoffman  v.  First  Nat.  5a«^',  46  N.  J.  L.  604;  Mid- 
land Nat.  Bank  v.  Roll,  60  Mo.  App.  585.  The  transaction  is,  in  legal  effect, 
a  transfer  to  the  bank  upon  an  implied  contract  on  the  part  of  the  latter 
to  repay  the  amount  of  the  deposit  upon  the  checks  of  the  depositor.  The 
bank  acquires  title  to  the  checks,  drafts,  etc.,  on  an  implied  agreement  ta 
pay  an  equivalent  consideration  when  called  upon  by  the  depositor  in  the 
usual  course  of  business:  Cragie  v.  Hadiey,  99  N.  Y.  131;  52  Am.  Rep.  9. 
The  transaction  is  conclusive  and  executed  between  the  parties,  and  this 
whether  the  books  of  the  bank  are  correctly  kept  or  not,  as  the  obligation 
of  a  bank  to  pay  a  check  drawn  upon  it,  or  its  right  to  refuse  payment 
thereof,  depends  upon  the  actual  state  of  the  drawer's  bank  account  at  the 
time  of  its  presentment,  and  not  upon  what  the  bank-books  may  then  show: 
American  Exchange  Nat.  Bank  v.  Gregg,  138  111.  596;  32  Am.  St.  Rep.  171. 
A  bank  receiving  a  check  indorsed  in  blank  from  its  customer,  and  giving 
him  credit  on  its  books  for  so  much  money  deposited,  becomes  a  purchaser,  and 
the  title  to  the  check  vests  in  it,  and  it  becomes  the  debtor  of  the  purchaser: 
Kavanaugh  v.  Farmers^  Bank,  59  Mo.  App.  540;  and  where  a  bank  receives 
a  check  and  gives  credit  therefor,  subject  to  cheek,  and  on  its  nonpayment 
charges  it  back  to  the  depositor,  it  does  not  necessarily  revest  title  in  the 
depositor,  especially  where  the  evidence  shows  that  such  was  not  the  inten- 
tion: Midland  Nat.  Bank  v.  Roll,  60  Mo.  App.  585.  As  a  check  deposited 
by  general  indorsement  of  the  payee,  and  passed  to  his  credit  on  the  books 
of  a  bank,  becomes  the  property  of  such  bank,  it  may  legally'  be  transferred 
to  a  bona  fide  creditor:  Hoffman  v.  First  Nat.  Bank,  46  N.  J.  L.  604.  Cred- 
iting a  check  deposited  as  cash  constitutes  a  payment  of  it,  and  the  amount 
of  it  cannot  be  withheld  by  the  bank  on  discovering  that  the  check  is  an 
unauthorized  overdraft,  and  that  the  drawer  is  insolvent:  City  Nat.  Batik  v. 
Burns,  68  Ala.  267;  44  Am.  Rep.  138.  On  the  other  hand,  if  bills  or  drafts 
are  deposited  and  entered  in  the  customer's  account  as  cash,  with  his 
knowledge  and  consent,  so  that  he  becomes  entitled  to  draw  against  the 
amount,  he  will  thereby  be  precluded  from  claiming  the  bills  or  drafts  from 
either  the  bank  or  its  receiver:  Wasson  v.  Lamb,  120  Ind.  514;  16  Am.  St. 
Rep.  342;  St.  Louis  etc.  Ry.  Co.  v.  Johnston,  27  Fed.  Rep.  243.  If  the  owner 
of  a  check  delivers  it  to  a  bank  which  accepts  it,  and  credits  him  for  th« 
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•mount  on  his  pass-book  which  he  accepts,  the  property  in  the  check  vesti 
in  the  bank,  although  no  express  agreement  was  made  transferring  tha 
check  as  so  much  money,  and  an  indorsee  of  the  check  may  recover  of  the 
drawer,  notwithstanding  stoppage  of  payment;  and  evidence,  in  such  au 
action,  of  the  bank's  knowledge  of  its  insolvency  when  it  received  the  check 
is  inadmissible  where  the  answer,  claiming  that  no  title  passed  to  the 
bank,  contains  no  allegations  that  the  bank  practiced  a  fraud  upon  the 
depositor  by  receiving  the  check  in  contemplation  of  insolvency:  Metropoli' 
tan  Nai.  Bank  v.  Loyd,  90  N.  Y.  530.  If  the  amount  of  a  check  is  credited 
to  the  holder  upon  his  deposit  ticket  by  the  officers  of  a  bank,  the  latter  be< 
comes  liable,  although  on  the  same  day,  and  before  the  close  of  banking 
hours,  it  finds  that  the  account  of  the  drawer  was  overdrawn  at  the  time  of 
the  deposit,  and  returns  the  check  to  the  depositor  as  not  good:  Oddie  v.  Na- 
tional  City  Bank,  45  N.  Y.  735;  6  Am.  Rep.  169.  A  bank,  however,  which 
receives  on  deposit  from  a  customer  a  check  which  it  credits  as  such,  and 
not  as  cash,  is  not  liable  for  the  check  as  a  purchaser  where  there  is  no 
intention  of  the  parties  that  title  shall  pass  to  the  bank  as  absolute  owner: 
Bailie  V.  Augusta  Sav.  Bank  (Ga,.),  decided  January  14,  1895.  It  must  be 
observed,  however,  that  the  fact  alone  of  giving  credit  for  a  check  as  cash 
does  not  pass  title.  The  question  as  to  whether  the  check  becomes  the 
property  of  the  bank  is  really  one  of  agreement  between  the  parties,  as  we 
have  seen  above,  and  all  the  facts  of  the  transaction  must  be  considered. 
Neither  an  unrestricted  indorsement  of  the  paper  by  the  customer,  nor 
crediting  him  with  the  amount  of  the  check  on  his  account,  with  the  priv- 
ilege of  drawing  against  it,  is  conclusive  on  the  question  of  ownership.  If 
it  is,  in  fact,  delivered  to  the  bank  for  collection,  or  for  "collection  and 
credit,"  a  credit  to  the  customer  before  collection  will  be  deemed  merely 
provisional,  which  the  bank  may  cancel  if  the  paper  is  not  paid:  In  re  Slate 
Bank,  56  Minn,  119;  45  Am.  St.  Rep.  454.  If,  however,  the  depositor 
draws,  or  is  entitled  to  draw,  against  such  a  deposit  as  cash,  it  works  a 
transfer  of  title:  Ayres  v.  Fai~mers'  etc.  Bank,  79  Mo.  421;  49  Am.  Rep.  235. 
In  banking  transactions  very  little  is  said,  but  very  much  is  understood; 
and  in  determining  the  legal  efifect  of  depositing  checks  we  must  apply  the 
same  rules  applicable  to  all  contracts  and  business  affairs,  and  effectuate 
and  carry  out  the  intention  of  the  parties  to  be  gathered  from  their  acts 
and  declarations,  and  the  accustomed  and  understood  course  of  the  particular 
business:  American  Exchange  Nat.  Bank  v.  Oregg,  138  111.  596;  32  Am.  St. 
Rep.  171.  Any  attempt  to  distinguish  between  a  credit  in  the  bank-book  of 
a  customer  and  an  actual  cash  payment  is  "as  impolitic  on  the  part  of 
the  bank  "  as  it  is  "unjust  toward  the  individual  "  who  accepts  the  credit, 
instead  of  his  money;  and  payment  may  be  made  by  a  check  deposited  and 
received  as  money:  Levy  v.  Bank  of  United  States,  4  Dall.  234;  Pratt  v. 
Foote,  9  N.  Y.  463;  Strong  v.  King,  35  111.  1;  85  Am.  Dec.  336.  Where  a 
customer  has  a  deposit  account  with  bankers,  on  which  he  is  accustomed  to 
deposit  checks  payable  to  himself,  which  are  entered  on  his  pass-book,  and 
to  draw  against  such  deposits,  an  indorsement  of  the  words  "  for  deposit" 
on  a  check  so  deposited  is,  in  the  absence  of  a  different  understanding,  pre- 
Bumptive  of  more  than  a  mere  agency  or  authority  to  collect.  It  is  a 
request  and  direction  to  deposit  the  sum  to  the  credit  of  the  customer,  and 
gives  the  bankers  authority  not  only  to  collect,  but  to  use  the  check  in 
■uch  manner  as,  in  their  judgment  and  discretion,  having  reference  to  the 
condition  and  necessities  of  their  business,  may  make  it  most  available  to 
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their  protection;  and  they  may  have  it  certified  by  the  bank  on  which  it  is 
drawn:  National  Commercial  Bank  v.  Miller,  77  Ala.  168;  54  Am.  Rep.  50. 

Neootiablk  Instruments,  Title  to — A  bona  fide  purchaser  of  a  nego- 
tiable instrument  for  value  before  maturity,  without  notice  or  knowledge 
of  defects,  acquires  title  thereto  as  against  the  world:  First  Nat.  Bank  ▼. 
Slaughter,  98  Ala,  602;  39  Am.  St.  Rep.  88,  and  note;  Ridiarda  v.  Monroe, 
85  Iowa,  359;  39  Am.  St.  Rep.  301,  and  note. 

Evidence — Negotiable  Instruments. — Parol  evidence  is  inadmissible 
to  contradict  or  vary  the  indorsement  on  a  negotiable  instrument:  Young- 
berg  V.  Nelson,  51  Minn.  172;  38  Am.  St.  Rep.  497,  and  collected  caaes  in 
note  thereto. 
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[79  Maryland,  253.] 

Master  and  Servant — Injury  to  Fellow-servant — What  Necessart 
TO  Make  Master  Liable. — If  a  servant  sues  his  master  for  injuries  re> 
•ultiug  from  the  ueghgence  of  a  fellow-servant,  he  must,  to  recover, 
prove  that  some  negligence  of  the  latter  caused  the  injury,  and  that  the 
master  was  negligent  either  in  the  selection  of  the  fellow-servant  or  in 
retaining  him. 

Master  and  Servant  —  Selection  or  Servants  —  Master's  Duty  and 
Liability. — A  master  owes  to  each  of  his  servants  the  duty  of  using 
reasonable  care  and  caution  in  the  selection  of  competent  fellow-serv- 
ants, and  in  retaining  only  those  who  are.  If  he  fails  to  perform  this 
duty,  and  an  injury  is  occasioned  by  the  negligence  of  an  incompetent 
or  careless  servant,  the  master  is  responsible  to  the  injured  employee,  not 
for  the  mere  negligent  act  or  omission  of  the  incompetent  or  careless 
servant,  but  for  his  own  negligence  in  not  discharging  his  own  duty 
toward  the  injured  servant. 

Master  and  Servant  —  Negligence  in  Selection  or  Servant,  how 
Shown. — A  failure  to  use  due  care  in  selecting  careful  servants  may  be 
fixed  upon  the  master  by  showing  such  notorious  or  general  reputation 
respecting  the  servant's  unfitness  or  incompetency  as  that  the  master 
could  not,  without  negligence  on  his  part,  have  been  ignorant  of  it 
when  he  employed  the  servant.  Hence,  a  railroad  company's  negli- 
gence in  employing  a  drunken  brakeman  whereby  an  engineer  was  in- 
jured may  be  shown  by  proof  of  the  brakeman 's  general  reputation  for 
intemperance  for  one  or  two  years  before  the  accident  and  following  it. 

Master  and  Servant — Negligence  in  Selection  of  Servant — Evidencb 
of  Servant's  General  Reputation  for  Intemperance. — Upon  the 
question  of  a  railroad  company's  negligence  in  employing  and  retaining 
a  drunken  brakeman,  whereby  an  engineer  was  injured,  it  is  compe- 
tent to  show  that  the  general  reputation  of  the  brakeman  for  intemper- 
ance was  of  such  a  notorious  character  that  the  jury  might  well  infer 
that  it  was  known  to  the  company,  or  that  it  was  negligent  in  not  mak- 
ing proper  inquiry. 

Master  and  Servant — Fellow-servants,  Who  are — Recovery  for  Act 
OF  Incompetent  Fellow-servant. — Persons  engaged  in  the  same  com- 
mon work,  employed  by  the  same  agent  of  the  common  master,  and 
performing  duties  pertaining  to  the  same  general  business,  are  felloW' 
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servants.  Hence,  a  brakeman,  engineers,  and  firemen,  and  A  train  dis* 
patcher,  employed  by  the  division  superintendent  of  a  railroad,  and 
being  under  his  instructions,  are  fellow-servants;  and,  if  the  negligence 
of  the  train  dispatcher  in  sending  oat  a  drunken  brakeman  causes  iu<- 
jury  to  aa  engineer,  the  latter  cannot  recover  until  he  shows  that  there 
was  negligence  in  the  selection  of  the  train  dispatcher. 

Haster  AND  Servant — Injury  to  Fellow-servant — Concurring  Nkom- 
QBNCE — Instructions. — To  justify  a  recovery  by  a  servant  against  a 
master  for  injuries  received  through  the  negligence  of  a  fellow-serv> 
ant,  the  negligence  of  the  fellow-servaut  and  the  additional  negli- 
gence of  the  master  in  employing  that  particular  servant  whose  neg- 
ligence caused  the  injury  must  concur;  and  instructions  to  the  jury 
concerning  the  master's  negligence  in  selecting  the  plaintiff's  fellow- 
servants  should  clearly  restrict  it  to  the  selection  of  the  one  who  caused 
the  injury. 

Pleadinq — Admission  of  Fact  of  Incorporation. — If  the  incorporation  of 
the  defendant  averred  in  the  declaration  is  not  denied  by  the  plea,  that 
fact  must  be  taken  as  admitted. 

Appeal — Objection  that  cannot  be  Considered. — That  there  ia  no  evi- 
dence to  support  the  hypothesis  of  a  prayer  for  instructions  is  an  objec- 
tion that  cannot  be  considered  on  appeal,  unless  there  appears  in  the 
record  a  special  exception  based  upon  that  objection,  signed  and  sealed 
by  the  judge. 

Hy.  Kyd  Douglas,  for  the  appellant. 

M.  L.  Keedy  and  W.  C.  Griffith,  for  the  appellee. 

360  McSherry,  J.  This  is  an  action  brought  to  recover 
•damages  for  personal  injuries  received  by  the  appellee,  an 
employee  of  the  Norfolk  and  Western  Railroad  Company,  as 
the  result  of  alleged  negligence  on  the  part  of  his  fellow- 
«ervant8.  The  verdict  and  judgment  were  in  his  favor,  and 
the  company  has  appealed.  In  the  record  there  are  three 
bills  of  exception  upon  which  the  questions  to  be  considered 
arise.  Two  of  these  exceptions  were  reserved  by  the  appel- 
lant and  one  by  the  appellee. 

It  appears  that  in  May,  1891,  an  extra  train  of  loaded 
freight  cars  was  started  from  Shenandoah,  Virginia,  about 
11:30  p.  M.,  to  run  through  to  Hagerstown,  Maryland.  The 
<5rew  consisted  of  a  conductor,  an  engineman,  a  fireman,  a 
flagman,  and  two  brakemen.  Hoover,  the  appellee,  was  the 
«ngineman.  As  the  train  proceeded  northward,  it  descended 
some  heavy  grades,  and  the  engineman  noticed  that  its  speed 
was  not  kept  under  proper  control  by  the  brakemen.  At 
Luray  the  train  laid  over  for  an  hour,  and  the  engineman  re- 
quested the  brakemen  not  to  let  him  down  the  hills  so  rap- 
idly, as  the  night  was  quite  foggy.  After  leaving  Luray  they 
ascended  the  grade  to  Vaughn's  Summit,  turning  that  point 
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at  a  speed  of  about  ten  miles  an  hour.  Immediately  upon 
passing  the  summit  the  appellee  shut  off  the  steam,  so  that 
the  train  might  descend  by  gravity  alone,  without  aid  from  the 
engine.  When  about  a  train's  length  over  the  hill  he  discov- 
ered that  the  train  was  increasing  its  speed,  and  he  applied  the 
tank  brake;  but  this  producing  no  effect,  he  blew  for  brakes, 
turned  on  the  driver  brakes,  and  applied  sand  to  the  track. 
*®*  This  not  checking  the  train,  he  again  blew  for  brakes, 
and  reversed  his  engine.  He  repeated  his  signal  for  brakes 
at  least  once,  and  probably  twice,  afterward,  but  they  seem 
not  to  have  been  heeded  by  the  brakemen,  for  the  train 
moved  rapidly  onward  down  the  grade.  The  packing  blew 
out  of  the  cylinder,  and  this  caused  the  train  to  plunge  for- 
ward, throwing  the  appellee  back  into  the  tender.  At  this 
juncture,  as  they  were  rapidly  approaching  and  were  only 
some  ten  or  twelve  car-lengths  distant  from  Possum  Hollow, 
which  is  crossed  upon  a  trestle  seventy-fiVe  or  eighty  feet 
high,  the  appellee  saw  that  a  collision  with  another  freight 
train  standing,  or  moving  very  slowly  northward,  on  the  tres- 
tle, was  imminent  and  unavoidable;  and,  to  save  himself, 
jumped  from  his  engine,  and  received  the  injuries  for  which 
he  has  brought  the  pending  suit.  There  was  evidence  offered 
tending  to  prove  that  Huyett,  one  of  the  brakemen,  had  been 
drinking  that  night  before  the  accident  happened,  and  within 
thirty  minutes  prior  to  the  collision  his  breath  gave  unmis- 
takable evidence  of  it.  In  this  state  of  the  proof  a  witness 
was  asked  whether  he  knew  the  general  reputation  of  Huyett 
and  Reese,  the  two  brakemen,  for  sobriety  for  one  or  two 
years  before  the  accident,  and  following  that;  and  if  so,  to 
state  what  that  reputation  was.  To  this  question  and  the 
evidence  sought  to  be  elicited  thereby  the  appellant  objected, 
but  the  court  permitted  the  question  to  be  asked  and  an- 
swered, and  this  ruling  forms  the  subject  of  the  first  excep- 
tion. 

It  has  been  repeatedly  held  by  this  court,  and  is  the  settled 
and  established  doctrine  of  Maryland,  that  in  actions  of  this 
character,  where  a  servant  sues  his  master  for  injuries  re- 
sulting from  the  negligence  of  a  fellow-servant,  the  plaintiff, 
to  succeed,  must  prove,  not  only  that  some  negligence  of  the 
fellow-servant  caused  the  injury,  but  also  that  the  master 
had  himself  been  guilty  of  negligence,  either  in  the  selection 
of  the  negligent  fellow-servant  in  the  first  instance,  or  in 
retaining  him  in  his  service  afterward.     ***  Mere  negligence 
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on  the  part  of  the  fellow-servant,  though  resulting  in  an  in- 
jury, will  not  suflBce  to  support  the  action,  because  the  master 
does  not  insure  one  employee  against  the  carelessness  of 
another.  But  he  owes  to  each  of  his  servants  the  duty  of 
using  reasonable  care  and  caution  in  the  selection  of  compe- 
tent fellow-servants,  and  in  the  retention  in  his  service  of 
,  none  but  those  who  are.  If  he  does  not  perform  this  duty, 
and  an  injury  is  occasioned  by  the  negligence  of  an  incom- 
petent or  careless  servant,  the  master  is  responsible  to  the 
injured  employee,  not  for  the  mere  negligent  act  or  omission 
of  the  incompetent  or  careless  servant,  but  for  his  own  negli- 
gence in  not  discharging  his  own  duty  toward  the  injured 
servant.  As  this  negligence  of  the  master  must  be  proved, 
it  may  be  proved  like  any  other  fact,  either  by  direct  evidence 
or  by  the  proof  of  circunistances  from  which  its  existence 
may,  as  a  conclusion  of  fact,  be  fairly  and  reasonably  in- 
ferred. That  drunkenness  on  the  part  of  a  railroad  employee 
renders  him  an  incompetent  servant  will  scarcely  be  dis- 
puted; nor  can  it  be  questioned  that  a  master  who  knowingly 
employs  such  a  servant,  or  who,  knowing  his  habits,  retains 
him  in  his  service,  would  be  guilty  of  a  reckless  and  wanton 
breach  of  duty,  not  only  to  the  public,  but  to  every  employee 
in  his  service.  There  is  no  evidence  in  the  record,  nor  has 
there  been  a  suggestion,  that  either  the  conductor,  fireman, 
or  flagman  of  the  train  was  negligent  or  incompetent.  The 
negligence  which  directly  caused  the  accident  is  attributed 
solely  to  the  brakemen;  and  the  appellant's  negligence, 
which,  as  it  is  claimed,  fixes  its  liability,  lies  in  its  employ- 
ment of,  or  continuing  to  retain  in  its  service,  these  dissi- 
pated or  intemperate  brakemen.  But,  as  we  have  stated, 
it  was  necessary  for  the  plaintiflF  to  show  not  only  their 
employment,  but  that  the  company  had  not  used  due  and 
ordinary  care  in  selecting  them.  There  was  no  direct  evi- 
dence adduced  to  show  the  absence  of  such  care;  but  the 
question  excepted  to,  and  the  evidence  elicited  in  response 
*®'  to  it,  were  designed  to  show  by  indirect  or  circumstan- 
tial evidence  that  the  company  had  not  used  the  degree  of 
care  and  caution  in  the  selection  of  these  brakemen  that  its 
duty  imperatively  required  it  to  use.  So  the  question  is, 
Can  you  fix  upon  the  master  a  failure  to  use  due  care  in  se- 
lecting careful  servants  by  showing  such  notorious  or  general 
reputation  respecting  the  servant's  unfitness  or  incompetency 
as  that  the  master  could  not,  without  negligence  on  his  part, 
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have  been  ignorant  of  it  when  he  employed  the  servant? 
About  this  there  ought  to  be  no  difficulty.  If  the  servant's 
general  reputation  before  employment  is  so  notorious  as  to 
unfitness  as  that  it  must  have  been  known  to  the  master  but 
for  his,  the  master's,  negligence  in  not  informing  himself — if 
he  could  have  been  ignorant  of  it  only  because  he  failed  to 
make  investigation — then,  it  is  obvious  that  he  has  not  used 
the  care  and  caution  which  the  law  demands  of  him  in 
selecting  his  employees.  Hence,  "the  servant's  general  rep- 
utation for  unfitness  may  be  sufficient  to  overcome  the  pre- 
sumption that  the  master  used  due  care  in  his  selection,  even 
though  actual  knowledge  of  such  reputation  for  unfitness  on 
the  master's  part  is  not  shown":  Wood  on  Master  and  Servant, 
sec.  420.  In  Davis  v.  Detroit  etc.  R.  R.  Co.,  20  Mich.  124,  4  Am. 
Rep.  364,  Cooley,  J.,  speaking  for  the  court,  adopts  the  case  of 
Oilman  v.  Eastern  R.  R.  Corp.,  10  Allen,  233,  87  Am.  Dec.  635, 
which  puts  upon  the  employer  the  responsibility  of  negli- 
gently employing  an  unfit  person,  generally  known  and  re- 
puted to  be  sucb,  notwithstanding  the  employer  may  in  fact 
have  been  ignorant  of  such  unfitness.  Continuing,  he  said: 
*'  The  ignorance  itself  is  negligence  in  a  case  in  which  any 
proper  inquiry  would  have  obtained  the  necessary  informa- 
tion, and  where  the  duty  to  inquire  was  plainly  imperative." 
So  in  Hilts  v.  Chicago  etc.  Ry.  Co.,  55  Mich.  437,  where  a 
track  hand  was  killed  by  an  engine  backing  rapidly  along  a 
switch,  and  the  engineman  was  drunk,  the  court  said: 
*'When,  however,  '®*  as  in  this  case,  it  is  shown  that  the 
accident  occurred  through  the  negligent  act  of  the  servant, 
who  was  in  an  intoxicated  condition,  and  when  it  was  shown 
further  that  he  was  in  the  habit  of  drinking  intoxicating 
liquors  to  excess,  and  such  habit  had  extended  over  a  period 
of  nine  months  while  in  defendant's  employ,  and  no  actual 
knowledge  or  notice  ever  reached  any  superior  officer  of  the 
engineer,  we  think  the  jury  may  be  justified  in  concluding 
from  such  evidence  that  the  defendant  was  negligent  in  fail- 
ing to  learn  such  habit,  and  in  retaining  the  engineer  in  its 
employment."  See,  also,  Gilman  v.  Eastern  R.  R.  Co.,  13 
Allen,  433;  87  Am.  Dec.  635;  Wright  v.  New  York  Cent.  R.  R. 
Co.,  25  N.  Y.  566;  Chicago  etc.  R.  R.  Co.  v.  Sullivan,  63  111. 
293;  Chapman  v.  Erie  Ry.  Co.,  55  N.  Y.  579. 

The  evidence  offered  and  admitted  had  no  relation  to  spe- 
cific or  isolated  acts  of  negligence.  These,  unless  brought 
home  to  the  knowledge  of  the  master,  would  not  have  been 
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admissible  as  reflecting  on  the  question  of  the  master's  care: 
Baltimore  Elevator  Co.  v.  Neal,  65  Md.  438.  We  think,  for 
the  reasons  we  have  given,  and  upon  the  authorities  we  have 
cited,  there  was  no  error  committed  in  allowing  the  question 
excepted  to  in  the  first  bill  of  exception  to  be  put  and  an- 
swered. 

Under  this  ruling  quite  a  number  of  witnesses  testified  to 
Hnyett's  general  reputation  for  intemperance,  extending  from 
a  period  long  anterior  to  his  employment  by  the  appellant 
up  to  and  after  the  accident.  One  witness,  Eyler,  gave  evi- 
dence as  to  Reese's  general  reputation.  With  respect  to 
Huyett,  the  evidence,  if  credited  by  the  jury,  showed  a  gen- 
eral reputation  covering  many  years  uninterruptedly,  and  of 
such  a  notorious  character  that  a  jury  might  well  have  in- 
ferred it  was  known  to  the  master  when  Huyett  was  employed^ 
or  else  that  the  master  failed  to  know  it  only  because  of 
neglecting  to  make  proper  inquiry.  There  was,  consequently, 
evidence  legally  sufficient  to- go  ***  to  the  jury  upon  the 
subject  of  the  company's  negligence;  and,  therefore,  there 
was  no  error  in  rejecting  the  appellant's  first  and  fifth  pray- 
ers, which  sought  to  take  the  case  from  the  consideration  of 
the  jury;  nor  in  rejecting  its  fourth  prayer,  which  sought  to 
exclude  this  evidence  from  the  case. 

There  was  error  in  rejecting  the  second  prayer  of  the  appel- 
lant. It  asked  the  court  to  say  to  the  jury  that  if  the  injury 
to  the  plaintifi^  was  caused  by  the  intoxication  or  negligence 
of  the  brakemen,  or  either  of  them;  that  the  brakemen  were 
employed  by  Shull,  the  train  dispatcher,  and  were  sent  out 
by  him  on  the  train  in  question;  and  further  that  Shull  was 
guilty  of  negligence  in  sending  out  these  brakemen,  or  either 
of  them,  on  the  train,  "yet  the  jury  are  further  instructed 
that  Shull  and  the  plaintiff*  were  coemployees  of  the  defend- 
ant in  the  sending  out  of  said  brakemen,  and  the  defendant 
is  not  responsible  to  the  plaintiff"  for  the  neglect  or  want  of 
care  of  the  said  Shull,  unless  they  shall  further  find  that 
there  was  negligence  on  the  part  of  the  defendant  in  the 
employment  of  Shull,  and  there  is  no  legally  sufficient  evi- 
dence in  the  cause  from  which  the  jury  can  so  find."  Now, 
whether  Shull  was  a  deputy  master  or  vice-principal,  or  only 
a  fellow-servant  of  the  plaintiff",  is  a  question  of  law  to  be 
determined  by  the  court  if  the  facts  be  undisputed  or  con- 
ceded: Yates  V.  McCollough  Iron  Co.,  69  Md.  382.  Shull  was 
a  mere  dispatcher  of  trains,  with  power  to  employ  and  dis- 
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charge  flagmen  and  brakeraen,  and  having  general  charge  of 
the  trainmen  of  the  first  division  of  the  road  and  the  move- 
ment of  trains  thereon.  He  was  employed  by  the  division 
superintendent,  who  had  the  general  management  of  the 
division.  The  engineman  and  firemen  are  also  under  the 
instructions  of  the  division  superintendent.  This  is  all 
the  evidence  (and  it  is  entirely  undisputed)  to  show  that 
ShuU  was  a  vice-principal,  and  not  a  fellow-servant.  In 
Wonder  v.  Baltimore  *«•  etc.  R.  R.  Co.,  32  Md.  418,  3  Am. 
Rep.  143,  the  general  rule  was  laid  down,  that  all  who  serve 
the  same  master,  work  under  the  same  control,  deriving 
authority  and  compensation  from  the  same  source,  and  are 
engaged  in  the  same  general  business,  though  it  may  be  in 
different  grades  and  departments  of  it,  are  fellow-servants, 
each  taking  the  risk  of  the  other's  negligence.  In  that  case 
a  brakeman  who  was  injured  whilst  using  a  defective  brake, 
was  held  to  be  a  fellow-servant  with  the  mechanics  in  the 
shops,  the  inspector  of  machinery  and  rolling  stock,  and  the 
superintendent  of  the  movement  of  trains.  And  so  in  State 
V.  Malster,  57  Md.  287,  it  was  held  that  a  superintendent  or 
manager  is  a  fellow-servant  within  the  rule  which  exonerates 
the  master.  In  Baltimore  Elevator  Co.  v.  Neal,  65  Md.  438, 
the  captain  of  a  steam-tug  owned  by  the  company  was  held 
to  be  a  fellow-servant  of  a  laborer  who  was  injured  in  the 
company's  service.  This  court  said  in  that  case:  "Nor  is 
the  liability  of  the  master  enlarged  or  made  different  by  the 
fact  that  the  servant  who  had  suffered  the  injury  occupied  a 
grade  in  the  common  service  inferior  to  that  of  the  servant 
whose  misconduct  caused  the  injury  complained  of."  And 
in  Yates  v.  McCollough  Iron  Co.,  69  Md.  370,  the  authorities 
were  all  reviewed,  and  it  was  held  that  the  chief  manager  of 
the  carbon  works,  who  hired  and  discharged  the  hands, 
kept  their  time,  etc.,  was  only  a  fellow-servant  of  a  laborer 
who  was  injured  whilst  operating  the  machinery:  Mayor 
etc.  of  Baltimore  v.  War,  77  Md.  593.  In  the  face  of  these 
decisions  it  is  impossible  to  treat  Shull  as  anything  more 
than  a  fellow-servant.  The  management  of  the  division  upon 
which  he  was  train  dispatcher  was  not  committed  to  him. 
He  was  a  subordinate  appointed  by  the  superintendent,  and 
though  he  had  charge  of  the  trainmen  and  of  the  movement 
of  trains  on  his  division,  and  could  employ  and  discharge 
flagmen  and  brakemen,  it  is  far  from  being  shown  **''  that 
the  master  had  relinquished  all  supervision  of  the  work  oo 
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that  division,  and  intrusted  its  direction,  as  well  as  the  pro- 
curing of  materials  and  naachinery  and  other  instrumentali- 
ties necessary  for  the  service,  to  his  judgment  and  discretion. 
The  eiigineman  and  fireman  were  not  employed  by  him,  but 
by  the  division  superintendent,  and  if  the  grade  of  his  posi- 
tion was  superior  to  that  of  the  engineman,  that  fact  did  not 
make  him  a  vice-principal  as  respects  the  latter.  They  were 
both  engaged  in  the  same  common  work,  employed  by  the 
same  agent  of  the  common  master,  and  were  performing 
duties  pertaining  to  the  same  general  business;  and,  unless 
the  whole  current  of  the  Maryland  decisions  is  to  be  reversed, 
they  were  fellow-servants  of  the  railroad  company,  upon  the 
evidence  now  before  us.  If  this  be  so,  then,  even  if  ShuU 
had  been  negligent  in  sending  out  these  brakemen,  and  if 
that  negligence  caused  the  injury  sued  for,  still  the  plaintiff 
could  not  recover,  unless  the  company  had  not  used  due  care 
in  the  selection  of  ShuU,  and  of  this  there  was  not  a  particle 
of  evidence  offered. 

The  appellant's  sixth  prayer  was  properly  rejected.  There 
was  no  necessity  to  prove  that  the  company  had  been  incor- 
porated. That  fact  was  averred  in  the  declaration,  and  was 
not  denied  by  the  pleas,  and,  under  section  108,  article  75,  of 
the  code,  must  be  taken  to  be  admitted. 

This  brings  us  to  the  prayers  presented  by  the  appellee. 
Under  a  local  law  of  Washington  county  (Code  of  Public 
Local  Laws,  art.  22,  sees.  69,  70),  we  are  required  to  consider 
the  rejected  prayers  of  the  plaintiff  if  he  has  excepted;  and 
this  he  has  done.  By  the  defendant's  exception  the  plain- 
tiff's granted  prayers  and  the  defendant's  rejected  prayers 
are  brought  before  us.  By  the  plaintiff's  exception  his  rejected 
prayers  as  well  as  the  defendant's  granted  ones  are  presented 
for  review. 

The  court  granted  the  plaintiflTs  first,  seventh,  and  eighth 
prayers.  We  do  not  understand  that  the  seventh  and  *** 
eighth  are  seriously  questioned.  Without  discussing  them, 
we  need  only  say  they  are  not  open  to  substantial  objection. 

The  appellee's  first  prayer,  however,  ought  not  to  have 
been  granted.  It  was  objected  in  the  argument  that  there 
was  no  evidence  to  support  some  of  the  hypotheses  it  con- 
tained, but  as  no  special  exception  based  upon  that  objection 
and  signed  and  sealed  by  the  judge  appears  in  the  record, 
we  are  not  at  liberty  to  consider  it:  Albert  v.  Slate,  66  Md. 
334;  59  Am.  Rep.  159.     The  prayer,  after  setting  forth  the 
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facts,  proceeds:  "  Then,  if  the  said  injury  to  the  plaintiff  was 
caused  by  the  want  of  ordinary  skill  and  experience,  or  other 
unfitness  on  the  part  of  the  other  hands,  or  any  of  them,  in 
charge  of  said  train,  to  manage  and  conduct  the  same,  by 
reason  of  the  intemperate  state  or  condition  of  either  of 
them,"  the  plaintiff  using  due  diligence,  "the  plaintiff  is 
entitled  to  recover,  provided  the  jury  further  find  from  the 
evidence  that  the  defendant  did  not  use  reasonable  care  in 
the  selection  and  employment  of  the  brakemen  or  other 
hands  or  employees  engaged  with  the  plaintiff  in  conducting 
said  cars."  That  is  to  say,  if  the  injury  resulted  from  negli- 
gence caused  by  the  intemperance  of  any  of  the  train  hands, 
the  defendant  would  be  liable,  if  it  had  failed  to  use  due  care 
in  the  selection  of  either  of  the  employees  on  that  train,  even 
though  that  particular  employee,  thus  carelessly  selected,  had 
been  guilty  of  no  negligence,  and  had  in  no  way  occasioned 
the  accident.  Consequently,  if  the  jury  thought  the  injury 
was  caused  by  the  drunkenness  of  the  brakeman,  and  that  the 
company  had  not  used  due  care  in  the  selection  of  the  fireman, 
the  company  would  be  liable,  notwithstanding  the  fact  that 
the  fireman  had  been  guilty  of  no  negligence,  and  had  in  no 
way  produced  or  helped  to  produce  the  injury.  Thus,  the 
negligence  of  one  servant  and  the  independent  negligence  of 
the  master  in  employing  some  other  servant,  who  had  no  con- 
nection with  the  accident,  established,  under  ***  this  in- 
struction, the  plaintiff's  right  to  recover.  This  is  not  the 
law.  On  the  contrary,  it  is  the  negligence  of  a  fellow-servant 
and  the  additional  negligence  of  the  master  in  employing 
that  servant,  whose  negligence  actually  caused  the  injury 
which  must  concur  before  a  plaintiff  can  recover  in  a  case  of 
this  character.  The  instruction,  therefore,  announced  an 
obviously  erroneous  proposition,  and  was  calculated  to  mis- 
lead the  jury,  because  there  was  evidence  before  them  from 
which  they  might  have  inferred  that  due  care  had  not  been 
used  in  the  selection  of  a  fireman,  though  there  was  no  evi- 
dence from  which  they  could  have  found  that  the  fireman 
was  responsible  for  the  accident.  The  instruction  should 
have  clearly  restricted  the  negligence  of  the  defendant  in 
selecting  the  plaintiff's  fellow-servants  to  the  selection  of 
such  of  them  as  by  their  incompetency,  growing  out  of  their 
intemperance,  actually  caused  the  injury. 

The  appellee's  second,  third,  fourth,  and  fifth  prayers  were 
properly  rejected.     There  was  no  legally  sufiicient  evidence? 
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adduced  to  support  them  on  the  several  hypotheses  assumed 
in  them;  and  if  they  had  been  free  from  other  objections,  this 
one  was  sufficient  to  justify  the  court  in  refusing  to  grant 
them. 

There  remains  the  appellant's  third  prayer,  which  the 
court  granted,  but  we  think  erroneously  granted.  It  told  the 
jury,  in  substance,  that  unless  the  brakeman,  Huyett,  was 
drunk  at  the  time  of  the  accident,  and  his  negligence,  by  rea- 
son of  such  drunkenness,  produced  or  contributed  to  the  acci- 
dent, the  evidence  of  general  reputation  as  to  his  intemperance 
was  not  relevant,  and  could  not  be  considered  by  the  jury, 
"  unless  such  reputation  was  brought  home  to  the  knowledge  of 
the  defendant  before  the  accident,^'  and  there  is  no  such  evi- 
dence of  such  knowledge.  Had  the  prayer  omitted  the  word» 
italicised  it  would  have  been  correct,  but  those  words  super- 
added a  condition  which  is  manifestly  inaccurate.  Now,  16 
is  obvious  that  if  Huyett  *''"  was  not  drunk  and  was  not 
negligent  when  the  accident  happened,  and  therefore  did  not 
cause  or  contribute  to  it,  the  evidence  of  his  general  reputa- 
tion for  intemperance  was  wholly  irrelevant,  even  though 
that  reputation  had  been  brought  home  to  the  knowledge  of 
the  appellant  before  the  accident;  because,  if  he  did  not 
occasion  the  injury  by  his  negligence,  the  fact  that  the  mas- 
ter had  knowledge  of  his  bad  reputation  would  in  no  way 
have  made  the  master  liable  for  an  injury  not  caused  by 
Huyett  at  all.  In  other  words,  the  master's  knowledge  of 
Huyett's  bad  reputation  had  nothing  whatever  to  do  with  the 
case  if  Huyett  did  not  cause  or  contribute  to  the  accident; 
and  if  Huyett  did,  by  his  intemperance,  cause  the  accident, 
then  it  was  immaterial  whether  the  master  had  knowledge  of 
his  bad  reputation  or  not;  because,  as  already  stated,  the 
master  was  negligent  in  not  knowing  it.  So,  in  either  view 
of  the  question,  the  prayer  was  wrong,  because  of  the  addition 
of  the  words  indicated. 

For  the  error  in  granting  the  appellee's  first  instruction 
and  the  appellant's  third,  and  for  the  error  in  rejecting  the 
appellant's  second  prayer,  the  judgment  must  be  reversed, 
and  a  new  trial  will  be  ordered. 

Judgment  reversed,  with  costs  above  and  below,  and  new 
trial  awarded.  

Master  and  Servant— Selection  ot  Servants — Incompetent  Fellow* 
8XBVANT— Neglioence — EVIDENCE.— In  Order  to  render  a  master  liable  for 
Ail  St.  Hep..  Vou  XLVII.  —  26 
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injuries  sustained  by  one  servant  from  the  negligence  of  another,  some  sort 
of  negligence  on  the  part  of  the  master,  either  in  the  employment  or  reten- 
tion of  the  servant,  must  be  shown.  It  cannot  be  presumed.  The  servant's 
general  reputation  for  uufituess  may  be  sufficient  to  overcome  the  presump- 
tion that  the  master  used  due  care  iu  his  selection,  even  though  actual 
knowledge  of  such  reputation  or  unfitness  on  the  master's  part  is  not 
shown.  It  is  the  master's  duty  to  exercise  diligence  and  caution  in  the 
•election  of  his  servants,  and  this  duty  is  measured  by  the  exigencies  of  the 
particular  service.  Evidence  of  general  reputation  is  admissible  to  prove 
the  unfitness  of  a  fellow-servant,  and  ignorance  of  such  general  reputation 
on  the  part  of  the  master  may  of  itself,  where  it  is  his  imperative  duty  to 
know  the  fitness  of  his  servant,  and  when  inquiry  would  have  led  to  the 
knowledge,  be  such  negligence  as  to  charge  the  master  with  liability  for  in- 
jury to  another  servant,  inflicted  by  such  incompetent  fellow-servant.  In 
such  cases  the  general  reputation  of  the  fellow-servant  for  incompetency, 
recklessness,  or  unskillfulness,  or  even  of  specific  acts  of  negligence,  is  com- 
petent, as  tending  to  show  that  the  master,  by  the  exercise  of  that  ordinary 
and  reasonable  care  required  in  his  employment,  could  and  ought  to  have 
known  of  his  unfitness,  want  of  skill,  or  reckless  habits.  In  proving  repu- 
tation, however,  it  is  the  general  reputation  only  which  may  be  shown: 
Western  Stone  Go.  v.  Whalen,  151  III.  472;  4-2  Am.  St.  Rep.  244,  and  note. 
A  servant  injured  by  the  negligence  of  another  servant  must  show  by  hi» 
complaint  that  some  duty  of  the  master  to  him  has  been  violated  in  order 
to  hold  the  latter  liable:  N'ew  Pittsburgh  etc.  Coke  Co.  v.  Person,  136  Ind. 
39S;  43  Am.  St.  Rep.  327,  and  note. 

Master  and  Servant — FELLOw-SERVANxa. — Employees  serving  a  com- 
mon master,  engaged  in  the  same  common  pursuit,  and  in  accomplishing 
the  same  common  object,  are  fellow-servants:  New  Pittsburgh  etc.  Coke  Go. 
V.  Peterson,  136  Ind.  398;  43  Am.  St.  Rep.  327.  All  persons  employed  un- 
der one  principal  in  the  conduct  of  one  enterprise,  such  as  operating  a  rail- 
road, are  the  servants  of  one  master,  and,  therefore,  fellow-servants  of  each 
other:  Jenkins  v.  Richmond  etc.  R.  R.  Co.,  39  S.  0.  507;  39  Am.  St.  Rep.  750, 
and  note. 

Corporations — Issue  of  Corporate  Capacity — HowRaised.— At  law 
every  fact  alleged  in  the  declaration  and  not  denied  in  the  plea  is  taken  aa 
true.  Hence,  if  the  defendant  wishes  to  put  plaintififs  corporate  capacity  in 
issue,  he  must  do  so  by  a  specific  denial:  Batik  qf  Jamaica  v.  Jefferson,  92  Tenn. 
537;  36  Am.  St.  Rep.  100. 
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[79  Maryland,  312.] 

Checks — ^Timb  for  Presentment— Loss.  —The  holder  of  a  check  has  until 
the  close  of  banking  hours  on  the  next  secular  day  in  which  to  present 
it,  where  it  is  received  in  the  same  place  as  the  bank  on  which  it  is 
drawn  is  located;  and  if  the  bank  in  the  mean  time  fails,  the  loss  will 
fall  on  the  drawer. 

Checks— Acceptance  OF,  as  Payment — Diligence  im  Presentment. — The 
acceptance  of  a  check  implies  an  undertaking  of  due  diligence  in  pre* 
sen  ting  it  for  payment,  and  if  the  party  from  whom  it  is  received  sus- 
tains loss  by  want  of  such  diligence,  it  will  be  held  to  operate  as  actual 
payment. 
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Chboks— Certification  of,  Relkasbs  Drawer.— If  the  holder  of  a  check 
causes  it  to  be  certified  by  the  drawee,  the  drawer  is  discharged. 

Checks — Presentment — Dishonor  of  Subsi'itdted  Check  and  Subse- 
quent Demand  on  Original  Payee.— If  the  holder  of  a  check  choo:jea 
to  present  it  for  payment  on  the  same  day  it  is  received,  and  takes  a 
substituted  check  on  another  bank  in  lieu  of  cash,  it  amounts  to  pay- 
ment, and  if  the  drawee  fails  on  that  day,  the  payee  cannot,  after 
neglect  to  use  the  utmost  diligence  in  presenting  the  substituted  check 
for  payment,  put  himself,  by  a  subsequent  demand  upon  the  original 
drawee,  in  the  same  position  he  would  have  occupied  had  he  not  mada 
the  first  demand. 

A  Check  is  Payable  in  Money,  and  in  nothing  else. 

Checks— Presentment  for  Payment — Reasonable  Time. — The  rule  aU 
lowing  the  holder  of  a  check  until  the  close  of  banking  hours  on  the 
next  secular  day  in  which  to  present  it  for  payment  does  not  apply  to 
a  check  given  by  the  drawee  to  the  payee  of  the  original  check,  or  hia 
agent,  upon  its  surrender. 

Checks — Diligence  Required  in  Presentment  of  Substituted  Check. — 
No  time  is  fixed  in  which  the  holder  of  a  substituted  check  taken  upon 
the  surrender  of  the  original  check  to  the  drawee  thereof  must  present 
it  for  payment,  in  order  to  hold  the  original  drawer.  Each  case  must 
depend  on  its  own  peculiar  facts,  and  diligence  would  sometimes  require 
presentment  to  be  made  within  the  period  which  would  ordinarily  limit 
the  drawee's  liability,  but  in  no  case  can  it  be  extended  beyond  that 
period. 

Checks — Presbntment — Question  of  Law. — If  the  facts  are  undisputed 
the  question  as  to  whether  proper  diligence  has  been  exercised  in  pre- 
senting  a  check  for  payment  is  a  question  of  law. 

Checks — When  Drawer  is  Discharged  by  the  Taking  of  a  Substitutkd 
Check. — If  the  payee  of  a  check  drawn  on  a  banker  having  funds  of 
the  drawer  available  to  cash  it  presents  it  in  due  time  through  his  col- 
lecting agent,  and  the  latter,  instead  of  receiving  money  for  it,  sur- 
renders it  and  takes  in  lieu  of  the  money  the  drawee's  own  check  upon 
another  bank  having  funds  with  which  to  pay  the  substituted  check, 
and  then  fails  to  use  the  utmost  diligence  in  presenting  the  substituted 
check  for  payment,  which,  when  it  is  presented,  is  not  paid,  because  of 
the  supervening  insolvency  and  suspension  of  the  drawer  of  the  sub- 
stituted check,  the  loss  must  fall,  aa  between  the  drawer  and  payee  of 
the  original  check,  upon  the  latter  and  not  upon  the  former. 

Action  by  N.  Rufus  Gill,  executor  of  Mary  A.  Dodge,  upon 
a  check  drawn  by  William  H.  Anderson,  in  favor  of  Mary  A. 
Dodge,  on  J.  Nicholson  &  Sons,  bankers.  Anderson  was  the 
defendant.  The  case  was  tried  by  the  court,  by  agreement  of 
counsel,  without  a  jury.  The  plaintiff  prayed  the  court  "to 
find  as  matter  of  law  that  under  the  agreed  statement  of  facts 
the  plaintiff  is  entitled  to  a  verdict  for  the  amount  of  the  check," 
etc.,  with  interest.  This  was  granted,  and  the  defendant 
excepted.  The  defendant's  first  prayer  was  "  that  the  court 
declare  as  a  matter  of  law  that  under  the  pleadings  and 
agreed  statement  of  facts  in  this  case  the  verdict  must  be 
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for  the  defendant."  This  was  rejected,  and  the  defendant 
excepted.  There  was  a  verdict  and  judgment  for  the  plain- 
tiff, and  the  defendant  appealed. 

Edward  C.  Eichelberger,  for  the  appellant. 

William  Knower,  William  S.  Bryan,  Jr.^  Edward  N.  Rich  and 
N.  R.  Gill  &  Sons,  for  the  appellee. 

'**  McSherry,  J.  On  the  13th  of  January,  1892,  Ander- 
son, the  appellant,  drew  his  check  in  favor  of  Mary  A.  Dodge 
on  J.  J.  Nicholson  &  Sons,  bankers  in  the  city  of  Baltimore^ 
for  six  hundred  and  ninety-two  dollars  and  three  cents,  and 
delivered  it  to  the  payee  the  same  day.  She  forthwith  de- 
posited it  to  her  credit  in  her  account  with  the  Old  Town 
Bank  of  the  same  city,  duly  indorsed  for  collection.  On  the 
following  day,  the  14th,  the  Old  Town  Bank  sent  the  check 
by  its  runner  to  the  banking  house  of  Nicholson  &  Sons,  where 
it  was  presented  for  payment  shortly  before  11  o'clock  a.  m., 
during  the  usual  hours  of  business.  Anderson  had  to  his 
credit  on  deposit  with  Nicholson  &  Sons  at  that  time  five 
thousand  dollars  available  for  the  payment  of  the  check.  In- 
stead of  getting  cash  for  the  check  the  runner  accepted  in  lieu 
thereof  a  check  drawn  by  Nicholson  &  Sons  on  the  Western 
National  Bank  for  the  precise  amount  of  Anderson's  cheeky 
and  delivered  up  the  latter  to  Nicholson  '**  &  Sons.  The 
banking  house  of  Nicholson  &  Sons  was  situated  about  three 
blocks  distant  from  the  Western  National  Bank,  and  it  would 
not  have  required  more  than  from  five  to  ten  minutes  for 
the  runner  to  have  walked  from  the  one  to  the  other.  But 
in  place  of  doing  this,  and  presenting  Nicholson  &  Sons' 
.  check  to  the  Western  National  Bank,  and  getting  it  cashed 
or  certified,  he  took  it  to  the  Old  Town  Bank,  where  it  re- 
mained in  the  possession  of  the  latter  until  after  Nicholson 
&  Sons  failed  and  closed  their  doors  at  1:30  p.  m.  the  same 
day.  By  this  failure  Anderson  lost  the  five  thousand  dollars 
on  deposit  to  his  credit  with  them.  Up  to  that  hour  the 
Western  National  Bank  had  ample  funds  belonging  to  Nich- 
olson &  Sons  with  which  to  cash  the  check  given  to  the  Old 
Town  'Bank.  Shortly  before  3  o'clock,  and  after  the  failure 
of  Nicholson  &  Sons,  the  Old  Town  Bank  sent  the  check  it 
had  received  from  Nicholson  &  Sons  in  lieu  of  Anderson's 
check  to  the  Western  National  Bank,  and  presented  it  for 
payment,  but  it  was  dishonored;  whereupon  the  runner  went 
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yiiih  it  to  the  banking  house  of  Nicholson  &  Sons  to  surrender 
it,  and  to  demand  a  return  of  Anderson's  check,  but  he  was 
unable  to  gain  admittance.  About  5  p.  m.  of  the  same  day 
the  cashier  of  the  Old  Town  Bank  was  allowed  to  enter,  and, 
at  his  instance,  a  notary  took  a  copy  of  Anderson's  check, 
and  protested  the  check,  of  which  notice  was  mailed  the 
same  evening  to  Anderson,  and  received  by  him  the  next 
day.  Subsequently,  the  Old  Town  Bank  replevied  the 
•check  from  the  trustees  of  Nicholson  &  Sons,  and  still  has 
it,  that  case  not  having  been  disposed  of  yet.  After  the 
Anderson  check  had  been  presented  to  Nicholson  &  Sons, 
on  the  morning  of  January  the  14th,  and  after  the  runner  of 
the  Old  Town  Bank  had  surrendered  it,  and  accepted  in  lieu 
of  it  the  check  on  the  Western  National  Bank,  two  other 
checks  were  given  by  Nicholson  &  Sons  upon  the  Western 
National  Bank,  one  for  nineteen  hundred  dollars  to  the  '** 
runner  of  the  Merchants'  National  Bank,  and  one  for  eigh- 
teen hundred  dollars  to  the  runner  of  the  National  Bank  of 
Baltimore,  and  each  of  these  was  presented  to  the  Western 
National  Bank  before  1:30  p.  m.  of  the  same  day,  and  paid 
or  certified  by  it. 

With  this  state  of  facts  existing,  the  executor  of  Mary  A. 
Dodge  sued  Anderson  to  recover  the  six  hundred  and  ninety- 
two  dollars  and  three  cents  due  by  him  to  her  when  tlie  check 
was  given  on  January  13,  1892;  and  the  inquiry  presented 
by  the  record  is  whether,  under  the  circumstances,  Anderson 
is  still  liable  for  that  debt.  It  was  held  by  the  court  be- 
low that  he  was,  and  from  the  judgment  against  him  he 
has  appealed. 

As  between  the  parties  to  a  check,  the  drawer  remains  lia- 
ble upon  it  to  the  holder  until  the  bar  of  the  statute  of  limit- 
ations supervenes  and  releases  him,  if  availed  of,  unless  the 
omission  or  neglect  of  the  holder  to  present  it  within  a  rea- 
sonable time  after  its  receipt  has  resulted  in  injury  or  loss  to 
the  drawer.  A  failure  of  the  bank  which  is  the  drawee  of  the 
oheck,  and  which  held  on  deposit  a  fund  to  meet  it,  by  which 
failure  that  fund  is  lost,  presents  the  usual,  if  not  the  only, 
case  in  which  delay  of  the  holder,  in  making  presentment, 
or  giving  notice  of  dishonor,  devolves  loss  upon  him:  Daniell 
on  Negotiable  Instruments,  sec.  1590.  Speaking  generally, 
what  is  a  reasonable  time  depends  on  the  facts  of  each  par- 
ticular case;  but  it  is  thoroughly  settled  that  the  reasonable 
time  allowed  the  holder  for  presenting  a  check  when  he  re- 


406  Anderson  v.  Gill.  [Maryland^ 

ceives  it  in  the  same  place  where  the  bank  on  which  it  is 
drawn  is  located  is  till  the  close  of  banking  hours  on  the 
next  secular  day;  and  if  in  the  mean  time  the  bank  fails, 
the  loss  will  fall  on  the  drawer:  Daniell  on  Negotiable  In- 
struments, sec.  1591;  Byles  on  Bills,  side  page  14;  Moule  v. 
Brown,  4  Bing.  N.  C.  266;  Boddington  v.  Schlencker,  4  Barn. 
&  Adol.  752.  Every  drawer  of  a  check  assumes  the  risk  of 
the  drawee's  solvency  during  that  period  of  time.  It  is  con- 
sequently **''  obvious  that  Anderson  would  have  continued 
liable  had  the  check  been  presented  on  the  14th  during  busi- 
ness hours,  though  after  the  failure  of  Nicholson  &  Sons. 
But  it  was  presented  to  the  drawees  before  their  failure,  and 
would  have  been  paid  when  presented  had  the  cash  been 
then  demanded;  or,  had  the  check  on  the  Western  National 
Bank  been  presented  for  payment  or  certification  at  any  time 
that  day  before  Nicholson  &  Sons  actually  suspended  and 
closed  their  doors,  the  money  would  have  been  obtained. 
Whilst,  therefore,  it  is  apparent  that  the  mere  passivity  of 
the  holder — her  mere  failure  to  present  the  check  on  the  14th, 
prior  to  the  suspension  of  the  drawees — would  not  of  itself 
have  discharged  the  drawer,  yet  another  element  has  en- 
tered into  the  case,  and  the  holder,  having  chosen  to  present 
the  check  before  there  was  any  obligation  on  her  part  to  do 
BO,  and  having  furthermore  chosen,  through  her  agent,  to 
surrender  it,  and  to  accept  the  drawee's  check  instead  of 
money,  what,  then,  became  the  degree  of  diligence  which  she 
owed  to  Anderson  in  order  still  to  hold  him  liable?  This  is 
the  crucial  question  in  the  case. 

Now,  a  check  on  a  bank  or  banker  is  payable  in  money, 
and  in  nothing  else:  Morse  on  Banks  and  Banking,  2d  ed., 
268.  The  drawer  having  funds  to  his  credit  with  the  drawee 
has  a  right  to  assume  that  the  payee  will,  upon  presentation, 
exact  in  payment  precisely  what  the  check  was  given  for, 
and  that  he  will  not  accept,  in  lieu  thereof,  something  for 
which  it  had  not  been  drawn.  It  is  certainly  not  within  his 
contemplation  that  the  payee  should,  upon  presentation,  in- 
stead of  requiring  the  cash  to  be  paid,  accept  at  the  drawer's 
risk  a  check  of  the  drawee  upon  some  other  bank  or  banker. 
The  holder  had  a  right  to  make  immediate  demand  for  pay- 
ment upon  receipt  of  Anderson's  check,  though  she  was  not 
bound  to  do  so.  When  her  agent,  the  Old  Town  Bank — the 
collectingbankbeing  the  agent  of  the  holder  {Dodge  v.  Freed- 
man's  etc.  »*»  Trust  Co.,  93  U.  S.  379),  did  make  demand,  it 


June,  1894.]  Anderson  v.  Gill.  407 

was  only  authorized  to  receive  money:  Ward  v.  Smith,  7 
Wall.  451 ;  and  the  acceptance  by  the  collecting  agent  of  any- 
thing else  rendered  it  as  liable  to  the  holder  as  though  it  had 
collected  the  cash:  Fifth  Nat.  Bank  v.  Ashworth,  123  Pa.  St. 
212.  The  acceptance  of  Nicholson  &  Sons'  check  on  the 
Western  National  Bank  was  either  payment  of  Anderson's 
check,  or  it  was  not.  If  it  was,  as  it  would  be  according  to 
the  Massachusetts  doctrine  {The  Kimball,  3  Wall.  37),  then 
his  liability  was  extinguished.  If  it  was  not  a  payment, 
then  the  holder's  collecting  agent  is  responsible  to  her  for  hav- 
ing given  up  the  check  without  payment;  and  if  injury  re- 
sulted to  Anderson  by  reason  of  that  agent's  failure  to  use 
due  diligence  in  converting  Nicholson  &  Sons'  check  into 
money,  then  also  is  Anderson  discharged,  because  the  agent's 
failure  to  use  due  diligence  is  the  failure  of  that  agent's  prin- 
cipal. But,  whilst  a  check  drawn  bona  fide  on  a  banker 
having  funds  of  the  drawer  is  prima  facie  payment  if  ac- 
cepted as  cash  {Woodville  v.  Reed,  26  Md.  190),  still,  in  the 
absence  of  an  express  agreement,  the  acceptance  of  a  check 
of  either  the  debtor  or  a  third  party  is,  in  fact,  merely  condi- 
tional payment,  that  is,  satisfaction  of  the  debt  if  and  when 
paid:  Haines  v.  Pearce,  41  Md.  221;  but  the  acceptance  of 
such  check  implies  an  undertaking  of  due  diligence  in  pre- 
senting it  for  payment,  and,  if  the  party  from  whom  it  is 
received  sustains  loss  by  want  of  such  diligence,  it  will  be 
held  to  operate  as  actual  payment:  Kilpatrick  v.  Home  etc. 
Assn.,  119  Pa.  St.  30;  Freeholders  of  Middlesex  v.  Thomas,  20 
N.  J.  Eq.  39.  What,  then,  is  the  degree  of  diligence  required 
under  such  conditions? 

The  rule  fixing  the  close  of  business  hours  of  the  next 
secular  day  as  a  reasonable  time  within  which  a  check  may 
be  presented,  so  as  to  hold  the  drawer  when  drawn  on  a 
'**  bank  in  the  same  place  where  it  is  delivered,  has  relation 
only  to  the  contract  and  liability  of  the  parties  to  the  instru- 
ment, and  does  not  apply  to  a  check  given  by  the  drawee  to 
the  payee,  or  to  the  agent  of  the  payee,  of  the  original  check, 
upon  its  surrender.  There  is  no  unbending  or  inflexible  rule 
governing  this  latter  condition  of  facts,  and  in  the  nature  of 
things  there  could  not  well  be.  What  would  be  due  diligence 
under  one  condition  of  facts  might  be  negligence  under  differ- 
ent circumstances;  and  all  that  can  be  definitely  laid  down 
is  that  each  case  must  in  this  particular  be  decided  upon  its 
own  peculiar  facts,  though  in  no  instance  can  the  liability  of 
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the  drawer  be  extended  beyond  the  period  which  would  ordi- 
narily limit  it.  The  holder  of  a  substituted  check  taken  upon 
the  surrender  of  the  original  check  to  the  drawee  thereof  must 
use  such  diligence  in  presenting  it  for  payment  as  a  prudent 
man  would  under  like  conditions  use.  This  imposes  no  hard- 
ship upon  the  person  who  voluntarily  accepts  the  drawee's 
check  instead  of  cash.  If  he  has  had  ample  and  abundant 
time  to  convert  the  drawee's  check  into  money,  and  still 
omits  to  do  so,  he  obviously  has  not  used  due  diligence,  and 
the  results  of  such  negligence  should  not  be  visited  upon  the 
original  drawer,  who  was  in  no  way  responsible  therefor. 
Whether  a  delay  to  present  the  drawee's  check  till  the  close 
of  business  hours  is  due  diligence  cannot  be  asserted  as  an 
invariable  rule.  In  some  instances  it  might  be,  whilst  in 
others  it  would  manifestly  not  be.  We  have  said  that  what 
is  due  diligence  or  a  reasonable  time  within  which  to  make 
presentment  depends  upon  the  circumstances  of  each  case; 
and  so  the  authorities  hold.  This,  too,  is  by  45  &  46  Vict,, 
c.  61,  sec.  45 — the  Bills  of  Exchange  Act — the  statutory  law 
of  England.  Where  the  facts  are  undisputed  it  is  a  question 
of  law  for  the  court:  Bell  v.  Hagerstowii  Bank,  7  Gill,  223; 
Sasscer  v.  Farmers'  Bank,  4  Md.  409;  Staylor  v.  Ball,  24  Md. 
184;  Woodruff  V.  Plant,  41  Conn.  344.  That  a  higher  degree 
of  diligence  '*"  is  demanded  under  facts  like  those  before 
us  than  that  which  obtains  between  the  parties  to  the  instru- 
ment is  obvious,  because,  as  we  have  said,  the  drawer  of  the 
original  check  must  be  held  to  have  contemplated  that  when 
presented  it  would  be  paid  in  money  only,  and  the  payee  and 
drawee  have  no  right,  except  at  their  own  peril,  to  substitute 
Bome  other  mode  of  settlement  which  results  in  injury  to  the 
drawer:  People  etc.  v.  Cromwell,  102  N.  Y.  477.  Had  the 
holder  through  her  agent  caused  Anderson's  check  to  be  cer- 
tified by  Nicholson  &  Sons,  the  drawer  would  have  been  dis- 
charged at  once:  First  Nat.  Bank  v.  Leach,  52  N.  Y.  350;  11 
Am.  Rep.  708;  Girard  Bank  v.  Bank  of  Penn  Township,  39 
Pa.  St.  92;  80  Am.  Dec.  507:  First  Nat.  Bank  v.  Whitman,  94 
U.  S,  343.  The  reason  for  this  is,  that  as  soon  as  the  check 
is  certified  the  funds  cease  to  be  under  the  control  of  the  de- 
positor, and  pass  under  the  control  of  the  person  who  procures 
the  certification  of  the  check  drawn  in  his  favor.  But,  whilst 
the  transaction  before  us  was  different,  the  drawer  was  un- 
doubtedly placed  in  a  position  of  peril  by  the  act  of  the  col- 
lecting agent.     When  Nicholson  &  Sons  gave  to  the  Old  Town 
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Bank  their  check  in  exchange  for  Anderson's,  it  is  a  legiti- 
mate inference,  founded  on  the  well-known  and  universal 
custom  and  course  of  dealing  on  the  part  of  banks  and 
bankers,  that  they  charged  Anderson's  account  with  the 
amount  of  that  check,  and  thus  reduced  the  sum  to  his 
credit  six  hundred  and  ninety-two  dollars  and  three  cents 
below  the  five  thousand  dollars,  which  stood  there  before  his 
check  to  Mrs.  Dodge  had  been  presented  and  taken  up.  He 
could  not,  probably,  have  checked  out  at  noon  on  January 
]4th  the  whole  five  thousand  dollars,  because  his  account 
had,  as  the  necessary  result  of  the  act  of  the  Old  Town  Bank, 
been  reduced  the  exact  amount  of  his  check  to  Mrs.  Dodge, 
in  lieu  of  which  the  Old  Town  Bank  had  accepted  Nichol- 
son &  Sons*  check  on  the  Western  National  Bank.  His  con- 
trol, therefore,  over  that  much  of  his  deposit  might  '**  have 
been  as  effectually  gone  as  if  his  check  had  been  certified  by 
Nicholson  &  Sons.  This  circumstance,  whilst  not  making 
Nicholson  &  Sons'  check  to  the  Old  Town  Bank  a  payment, 
unless  specially  agreed  to  be  taken  as  such,  serves,  though 
adverted  to  only  by  way  of  illustration,  to  emphasize  the 
necessity  the  Old  Town  Bank  was  under  of  promptness  and 
diligence  in  collecting  the  ciieck  on  the  Western  National 
Bank,  or  of  having  it  duly  certified  with  a  view  both  of  re- 
lieving itself  from  liability  to  Mrs.  Dodge,  and  also  of  holding 
Anderson  liable  as  drawer,  in  the  event  of  a  refusal  by  the 
Western  National  Bank  to  honor  Nicholson  &  Sons'  check 
on  it.  We  hold,  then,  that  when  the  payee  of  a  check,  or 
his  agent,  takes  from  the  drawee,  who  has  ample  funds  of  the 
<lrawer,  a  check  of  the  drawee  on  some  other  bank  or  banker, 
instead  of  money,  he,  the  payee,  or  his  agent,  must  use  the 
utmost  diligence  to  present  the  substituted  check  for  pay- 
ment: 2  Daniell  on  Negotiable  Instruments,  605;  3  Randall 
On  Commercial  Paper,  sec.  1105;  Smith  v.  Miller,  43  N.  Y. 
171;  3  Am.  Rep.  690;  52  N.  Y.  545;  East  River  Bank  v.  Ged- 
ney,  4  E.  D.  Smith,  582;  Merchants^  Nat.  Bank  v.  Samuel,  20 
Fed.  Rep.  664;  People  etc.  v.  Cromwell,  102  N.  Y.  477;  Mer- 
chants^ Bank  v.  Bank  of  Commerce,  24  Md.  12;  Chitty  on 
Bills,  13th  Am.  ed.,  side  page  400. 

Whilst  the  Old  Town  Bank  was  not  bound  to  have  made 
demand  upon  Nicholson  &  Sons  when  it  was  made,  still 
having  made  it,  and,  by  its  own  choice,  not  having  received 
the  cash,  it  cannot,  if  it  has  not  used  due  diligence,  claim 
the  right  to  undo  what  it  had  done,  and  by  a  subsequent 
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demand  put  itself  in  the  position  it  would  have  occupied 
had  it  not  made  the  first  demand  at  the  time  it  did  make  it, 
or  done  the  act  it  then  did.  "  If  presentment  for  payment 
be  actually  made  on  the  very  day  '**  the  check  is  drawn  and 
payment  tendered,  the  holder  cannot  then  change  his  mind 
and  leave  the  funds  at  the  drawer's  risk  until  the  next  day. 
He  is  allowed  until  the  next  day  as  matter  of  convenience 
and  accommodation  to  him,  and  whilst  he  need  not  hurry  to 
make  presentment  the  same  day,  having  once  done  so,  he  has 
fixed  the  money  at  his  own  risk":  2  Daniell  on  Negotiable 
Instruments,  sec.  1593;  citing  Simpson  v.  Pacific  Mut.  Life 
Ins.  Co.,  44  Cal.  141. 

That  Anderson  was  in  fact  injured  by  what  was  done  is 
manifest,  and  it  is  no  answer  to  say  he  might  or  would  have 
been  equally  injured  had  the  holder  of  the  check  remained 
passive  until  after  the  failure  of  Nicholson  &  Sons.  In  the 
one  case  the  injury  was  the  direct  result  of  the  payee's  negli- 
gence after  the  presentation  of  Anderson's  check  to  the 
drawees;  in  the  other,  had  it  occurred,  it  would  have  been 
only  incident  to  a  mere  permissive  or  lawful  inaction  or  pas- 
sivity. 

The  record  shows  that  the  runner  of  the  Old  Town  Bank 
presented  Anderson's  check  at  the  counter  of  Nicholson  & 
Sons  about  10:45  a.  m.;  that  Anderson  had  at  that  time 
ample  funds  to  his  credit  with  the  drawees  for  its  payment  in 
cash,  but  that  the  runner  surrendered  the  check  and  accepted 
Nicholson  &  Sons'  check  on  the  Western  National  Bank  in 
lieu  of  the  cash.  This  check  was  not  presented  to  the  Western 
National  Bank  for  nearly  four  hours  after  its  receipt,  though 
with  due  diligence  it  might  have  been  presented  within  five 
or  ten  minutes  after  it  went  into  the  possession  of  the  agent 
of  the  Old  Town  Bank;  and  if  it  had  been  then  presented, 
or  even  had  been  presented  within  two  and  a  half  hours  after 
its  receipt,  it  would  have  been  paid.  The  record  further 
shows  that  two  other  checks  for  considerable  amounts  were 
drawn  by  Nicholson  &  Sons  on  the  Western  National  Bank 
after  the  delivery  of  the  one  to  the  runner  of  the  Old  Town 
Bank,  and  both  of  these  were  presented  **'  and  paid  or  cer- 
tified before  Nicholson  &  Sons  closed  their  doors.  Had  the 
same  diligence  been  used  by  the  Old  Town  Bank,  the  check 
delivered  to  it  would  have  been  paid  also.  But  no  such  dili- 
gence was  used,  and  because  it  was  not,  the  check  was  dis- 
honored.    Anderson  was  not  privy  to  this  transaction,  and 
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obviously  ought  not  to  be  held  responsible  for  the  negligence 
of  the  payee's  own  agent.  If  he  should  be,  the  Old  Town 
Bank  would  be  discharged  from  all  responsibility,  though  by 
its  acts,  and  not  by  his,  the  loss  would  fall  on  him.  He  would 
be  held  because  of  its  failure  to  use  due  diligence,  though 
it  was  the  payee's  and  not  his  agent. 

Smith  V.  Miller,  43  N.  Y.  171,  3  Am.  Rep.  690,  was  an 
action  for  unpaid  balance  of  the  price  of  goods  sold  by  the 
plaintiffs  to  the  defendants.  The  defendants  set  up  a  defense 
of  payment  by  a  draft  drawn  by  them  on  James  K.  Place  & 
Co.,  of  New  York,  to  the  order  of  the  plaintiffs.  Tlie  draft 
was  received  by  the  plaintiffs  by  mail  on  the  morning  of 
November  19th,  and  was  immediately  indorsed  by  the  plain- 
tiffs, and  about  1:30  in  the  afternoon  of  the  same  day  was 
presented  for  payment  at  the  counting-house  of  J.  K.  Place 
&  Co.,  the  drawees,  who  were  merchants  in  New  York  in 
good  standing.  In  payment  of  the  draft,  J,  K.  Place  &  Co. 
gave  their  check  on  the  Manufacturers*  National  Bank  to  the 
order  of  the  plaintiffs  for  the  full  amount.  At  the  time  the 
check  was  received  by  the  plaintiffs,  J.  K.  Place  &  Co.  had 
funds  in  that  bank  to  meet  the  check,  which  would  have  been 
paid  had  it  been  presented  on  that  day.  The  clieck  was 
deposited  on  the  same  afternoon  in  the  Citizens'  Bank  for 
collection,  and  was  not  presented  for  payment  at  the  Manu- 
facturers' Bank  till  12  m.  the  next  day,  on  the  morning  of 
which  day  J.  K.  Place  &  Co.  failed,  and  on  that  account 
payment  of  the  check  was  refused.  It  was  held  the  plaintiffs 
could  not  recover  on  two  grounds,  the  second  of  which  was 
their  negligence  in  not  presenting  the  check  for  payment  "* 
upon  the  day  they  received  it,  although  they  had  but  two 
hours  on  that  day  in  which  to  present  it.  In  the  course  of 
its  opinion  the  court  said:  "  But  a  check  is  payable  instantly; 
and,  as  between  the  drawer  and  payee,  the  latter  has,  in 
analogy  to  the  rules  applicable  to  inland  bills  of  exchange, 
until  the  day  after  the  receipt  of  a  check  to  present  it  for 
payment  when  drawn  on  a  bank  in  the  same  place  where 
given  and  received.  But  the  duty  of  the  plaintiffs  to  the 
defendants  is  not  determined  by  that  rule  of  commercial  law. 
That  rule  has  respect  only  to  the  contract  and  liability  of 
the  parties  to  the  instrument.  When  a  check  is  taken  in- 
stead of  money  by  one  acting  for  others,  as  was  done  by  the 
plaintiffs,  a  delay  of  presentment  for  a  day,  or  for  any  time 
beyond  that  within  which,  with  proper  and  reasonable  dili- 
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gence,  it  can  be  presented,  is  at  the  peril  of  the  party  thua 
retaining  the  check  and  postponing  presentment,  as  between 

him  and  the  persons  in  interest  whom  he  represents 

Two  checks  drawn  later  in  the  day,  one  for  eleven  thousand 
dollars  and  one  for  nine  thousand  five  hundred  dollars,  were 
presented  at  the  bank  and  certified  before  3  o'clock  of  that 
day,  and  subsequently  paid.  The  same  diligence  by  the 
plaintiffs  as  was  exercised  by  the  holders'  of  these  checks 

would  have  obtained  the  money By  their  delay  and 

neglect  they  ....  made  the  check  their  own,  and  the 
defendants  were  discharged." 

Merchants'  Nat.  Bank  v.  Samuel,  20  Fed.  Rep.  664,  was  a 
suit  by  the  indorsee  of  a  draft  against  the  drawers.  It  was 
received  by  the  plaintiffs  on  June  18,  1883,  and  presented  for 
payment  on  the  same  day.  Instead  of  paying  cash,  the 
drawees  gave  the  plaintiff  a  check  on  their  bank  in  New 
York,  which  was  accepted,  and  the  draft  was  delivered  up  to 
the  payee.  The  check  was  not  presented  until  June  19th, 
and  was  then  dishonored.  Upon  refusal  plaintiff  went  to  the 
drawees  of  the  draft  and  returned  the  check,  and  received  the 
draft  back  again,  "*  and  upon  the  same  day  had  it  protested 
for  nonpayment.  Thereafter  it  instituted  this  suit.  The 
verdict  was  for  defendants.  The  court  said:  "The  payment 
of  the  draft  was  to  be  in  cash;  and  if  anything  except  cash  ' 
was  received,  and  in  consequence  thereof  the  drawer  of  the 
draft  was  damnified,  then  the  damages  sustained  he  has  a 

right  to  be  indemnified  for  by  the  negligent  party 

The  draft  should  have  been  paid  in  cash;  and,  if  the  plaintiff 
chose  to  receive,  instead  of  cash,  the  drawee's  check,  it  did 
BO  at  its  own  risk,  and,  if  any  loss  followed,  the  plaintiff  must 
bear  the  same." 

Merchants^  Bank  v.  Bank  of  Commerce,  24  Md.  12,  though 
not  strictly  in  point  throughout,  is  an  express  decision  as  to 
what  constitutes  negligence  on  the  part  of  a  collecting  agent. 
There  the  New  York  bank  transmitted  to  the  Baltimore  bank 
for  collection  a  draft  drawn  by  Hoffman  &  Co.  on  Josiah  Lee 
&  Co.  It  was  received  on  the  morning  of  October  30,  1860, 
and  presented  by  the  runner  of  the  Merchants'  Bank  to  th© 
drawees  at  1  p.  m.  of  the  same  day.  Lee  &  Co.  gave  the  runner  a 
check  drawn  by  them  on  the  Mechanics'  Bank,  and  the  runner 
surrendered  the  draft,  and,  though  the  banking  house  of 
Lee  &  Co.  and  the  Mechanics'  Bank  were  in  the  same  block, 
he  took  the  check  to  the  Merchants'  Bank  without  presenting 
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it  for  payment.  A  little  before  3  p.  M.  of  the  same  day 
the  check  was  presented  to  tlie  Mechanics'  Bank  but  dis- 
honored, and  Lee  &  Co.  suspended.  The  runner  of  the  Mer- 
chants' Bank  returned  the  check  to  Lee  &  Co.,  and  got  back 
the  draft,  and  had  it  protested.  Other  checks  drawn  by  Lee 
&  Co.  after  the  one  in  question,  and  aggregating  thirteen 
thousand  dollars,  were  presented  and  paid.  There  was  evi- 
dence tending  to  show  that  Lee  <fe  Co.  were  of  doubtful  credit; 
and  upon  other  points  there  was  some  conflicting  evidence. 
The  court  instructed  the  jury  that  the  Bank  of  Commerce 
was  entitled  to  recover  from  the  •**  Merchants'  Bank,  pro- 
vided the  jury  found  that  the  Merchants'  Bank,  in  failing  to 
present  the  check  of  Lee  &  Co.  for  payment  before  3  p.  m., 
was  guilty  of  a  want  of  due  care,  skill,  and  diligence  in  their 
employment  as  collectors  of  the  draft,  and  provided  they  also 
found  that  the  check  on  the  Mechanics'  Bank  would  have 
been  paid  had  it  been  presented  for  payment  between  the 
hours  of  1  and  2  o'clock  of  that  day.  The  verdict  was  for 
the  Bank  of  Commerce,  and  the  judgment  entered  thereon 
was  afiirmed  upon  appeal.  The  negligence  which  made  the 
collecting  agent  liable  to  its  principal,  the  Bank  of  Commerce, 
was  its  delay  of  one  hour  in  presenting  Lee  &  Co's  check  for 
payment. 

It  follows  from  the  views  we  have  expressed  that  the  Old 
Town  Bank,  as  the  agent  of  the  appellee's  testatrix,  failed  to 
use  due  diligence  and  skill  to  collect  the  check  given  to  it  by 
Nicholson  &  Sons  on  the  Western  National  Bank,  whereby 
injury  was  done  to  Anderson;  and,  as  a  consequence,  that 
Anderson  was  discharged.  This  being  so,  there  was  error  in 
granting  the  appellee's  prayer  and  in  rejecting  the  appel- 
lant's first  prayer.  The  latter  should  have  been  granted, 
and,  as  it  is  decisive  of  the  case,  the  judgment  must  be  re- 
versed, without  awarding  a  new  trial. 

Judgment  reversed,  with  costs  above  and  below,  without 
awarding  a  new  trial.  

Checks — Presentment — Patment — Liabilitt  of  Drawer — Cebtifica- 
TION. — A  check  must  be  presented  within  a  reasonable  time,  in  order  to 
charge  the  drawer  or  indorser,  in  case  of  failure  of  the  drawee.  What  con* 
Btitutes  a  reasonable  time  generally  depends  npon  the  circumstances  of  the 
ca.se,  and  the  relations  which  exist  between  the  parties;  but  it  is  almost  a 
universal  rule  that  if  the  bank  upon  which  the  check  is  drawn  and  the 
bolder  are  in  the  same  place,  the  check  must,  in  the  absence  of  special  cir- 
cumstances, be  presented  for  payment  within  the  banking  hours  of  the  day  it 
is  received,  or  on  the  day  after  it  is  received,  and  if  the  bank  fails  in  the 
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mean  time,  the  loss  will  unquestionably  fall  upon  the  drawer:  See  mono- 
graphic note  to  Holmes  v.  B^-iqgs,  17  Am.  St.  Rep.  808;  note  to  First 
Nat.  Bank  v.  Miller,  40  Am.  St.  Rep.  504.  If  the  check  is  not  presented 
within  a  reasonable  time,  according  to  the  circumstances,  the  maker  or 
indorser  is  released  from  liability:  Scroggin  v.  McClelland,  37  Neb,  644; 
40  Am.  St.  Rep.  520.  Delay  in  presenting  a  check  for  payment  is  imma- 
terial unless  it  injures  the  drawer:  Compton  v.  Oilman,  19  W.  Va.  312; 
42  Am.  Rep.  776;  but  the  failure  of  the  holder  who  has  accepted  a  check 
in  payment  to  present  it  for  payment  within  a  reasonable  time  relieves  the 
drawer  from  liability  in  case  of  the  bank's  becoming  insolvent  in  the  mean 
time.  Thus  the  defendant  firm,  who  were  indebted  to  the  plaintiflf  firm, 
forwarded  a  draft  to  another  firm  doing  business  in  the  same  place  as  plain- 
tiff, who  presented  the  draft  and  received  the  firm's  check.  Plaintiff  then 
deposited  the  check  in  its  own  bank,  and  presented  it  the  next  day,  when 
the  bank  had  failed,  though  if  it  had  been  presented  on  the  day  when 
received  it  would  have  been  paid.  The  court  decided  that  plaintiff  was 
guilty  of  laches,  and  that  defendant  was  released  from  liability:  See  mono- 
graphic note  to  Holmes  v.  Brigga,  17  Am,  St.  Rep.  808,  809,  Where  the 
holder  of  a  check  procures  it  to  be  certified,  this  operates  as  a  payment  of 
the  debt  for  which  the  check  was  drawn,  and  the  drawer  is  released  from 
liability:  Born  v.  First  Nat.  Bank,  123  Ind.  78;  18  Am.  St,  Rep.  312,  and 
note;  Metropolitan  Nat.  Bank  v,  Jones,  137  111.  634;  31  Am.  St.  Rep.  403. 
The  question  of  diligence  in  the  presentment  of  a  check  becomes  one  of  law 
for  the  court  where  the  facts  are  undisputed:  See  monographic  note  to 
Holmes  v.  Briggt,  17  Am.  St.  Rep.  808.  A  case  in  which  the  drawee  of  a 
check  has  funds  of  the  drawer  with  which  to  pay  it  when  presented  must 
be  distinguished  from  a  case  in  which  he  has  no  such  funds  where  the  holder 
of  the  check  accepts  the  check  of  the  drawee  on  another  bank  in  lieu  of 
cash.  Thus,  if  the  drawee  of  a  check  drawn  on  a  bank  is  unable  to  pay  it 
when  presented,  its  surrender  by  the  payee  and  his  acceptance  of  a  worth- 
less substituted  check  drawn  upon  another  bank  having  no  funds  of  its  drawer 
causes  no  injury  to  the  drawer  of  the  original  check,  and  where  the  drawee 
of  the  original  check  suspends  business,  and  fails  within  thirty  minutes  after- 
ward, the  mere  failure  to  present  the  worthless  substituted  check  to  the 
other  bank  for  payment  within  that  time  likewise  produces  no  injury  to 
the  drawer  of  the  original  check,  and  he  remains  liable  where  presentment 
of  the  original  check  was  made  earlier  than  it  was  necessary  under  the  law 
to  make  it:  First  Nat.  Bank  v.  Buekhannon  Bank,  80  Md.  476. 
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Baltimorb  and  Ohio  Railroad  Co.  v.  State. 

[79  Maryland,  886.] 

KiOLiOENOB  o»  Driver,  When  not  Impittablb  to  Onb  Ridino.  — Tha 
negligence  of  aa  able  and  competent  driver  of  a  private  carriage,  dravra 
by  a  quiet  horse,  and  at  whose  invitation  one  is  taking  a  gratuitous 
ride,  is  not  imputable  to  the  person  so  riding  where  he  has  no  control 
of  the  driver  or  of  the  horse  and  carriage.  Hence,  if  the  carriage  col- 
lides with  a  railroad  train,  and  the  person  accepting  the  ride  is  killed, 
contributory  negligence  of  the  driver  is  no  defense  to  an  action  for 
damages  against  the  railroad  company  for  causing  such  death. 

Appeal — Reversal  of  Judombnt. — The  ERRONEons  Aumission  of  Evi- 
dence which  could  not  properly  have  influenced  the  jury  to  a  result 
diflFerent  from  that  at  which  they  arrived  from  the  consideration  of  th« 
other  evidence  in  the  cause  does  not  justify  a  reversal  of  judgment. 

George  Dobbin  Penniman,  W.  Irvine  Cross,  and  John  K, 
Cowen,  for  the  appellant. 

William  F.  Porter  and  Henry  V.  D.  Johns,  for  the  appellee. 

•**  Roberts,  J.  This  action  was  brought  in  the  Balti- 
more city  court  in  the  name  of  the  state,  as  plaintiff,  for  the 
use  of  the  widow  and  son  of  August  Strunz,  who  was  killed 
by  what  is  alleged  to  have  been  the  wrongful  act,  neglect,  or 
default  of  the  defendant  corporation.  There  was  a  verdict 
for  the  plaintiflF  and  judgment  thereon,  from  which  the  de- 
fendant has  appealed. 

The  accident  happened  at  what  is  known  as  the  Ridgely 
street  crossing  of  the  Baltimore  and  Ohio  Railroad,  at  the 
'*'  corner  of  Ridgely  and  Ostend  streets  in  the  city  of  Bal- 
timore. Ostend  street  runs  east  and  west,  and  the  defendant 
occupied  the  bed  of  the  street  at  this  point,  with  two  tracks, 
which  constitute  part  of  the  main  line  between  Baltimore 
and  Washington.  Ridgely  street  runs  north  and  south,  and 
the  railroad  crossing  is  at  grade.  The  defendant,  in  com- 
pliance with  article  4,  section  763,  'of  the  Code  of  Public 
Local  Laws,  maintains  a  safety  gate  on  either  side  of  its 
track  at  this  point,  and  the  gateman's  box  is  on  the  south 
side  of  the  track  on  Ridgely  street. 

The  train  which  caused  the  accident  left  Camden  station 
on  the  10th  of  January,  1893,  at  3:01  in  the  afternoon  to  run 
to  Washington.  It  was  behind  schedule  time,  and  was  run- 
ning at  a  rate  of  speed  greater  than  the  limit  fixed  by  the 
city  ordinance.  The  crossing  is  dangerous,  rendered  espe- 
cially so  from  the  fact  that  on  the  northeast  corner  of  Ostend 
and  Ridgely  streets  there  is  a  high  bank,  which  cuts  off  tha 
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view  from  Ridgely  street  of  the  track  toward  the  east;  and, 
at  the  time  of  the  accident,  a  high  wind  was  prevailing, 
making  it  almost  impossible  to  hear  the  sound  of  an  ap- 
proaching train.  It  is  not  until  a  driver  approaches  to 
within  forty  feet  of  the  track  that  a  view,  in  an  easterly  di- 
rection, down  the  track  can  be  obtained,  and  then  only  for  a 
distance  of  about  two  hundred  and  twenty-six  feet.  Both 
safety  gates  were  up,  and,  in  consequence  of  the  severe  winter 
weather,  only  one  could  be  operated  and  that  with  ditficulty. 
Neither  Schneider,  the  driver  and  owner  of  the  horse  and 
wagon,  nor  Strunz  had  knowledge  of  the  defendant's  inability 
to  use  the  gates.  As  to  the  position  and  conduct  of  the  flag- 
man at  the  time  of  the  accident  the  testimony  is  conflicting. 

Under  these  circumstances,  August  Strunz,  as  the  invited 
guest  of  Adam  Schneider,  an  able  and  competent  driver  of 
a  quiet  horse,  accompanied  him  into  the  city  of  Baltimore 
from  the  town  of  Westport,  which  is  also  within  the  corpo- 
rate limits  of  the  city.  Westport  is  located  at  the  extreme 
•*'  end  of  Ridgely  street,  and  a  short  distance  from  the 
railroad  crossing.  On  their  return  trip  to  Westport,  Schnei- 
der, driving  his  own  horse  and  wagon,  was  seated  on  the 
right-hand  and  Strunz  on  the  left-hand  side  of  the  front  seat. 
The  testimony  is  also  conflicting  as  to  the  speed  at  which 
Schneider  was  driving  as  he  approached  the  crossing,  and  as 
to  whether  he  stopped,  looked,  and  listened  before  he  at- 
tempted to  cross. 

There  are,  in  point  of  fact,  all  through  the  case  two  ver- 
sions of  the  circumstances  attending  the  accident,  and  two 
conflicting  stories  are  told,  the  one  diametrically  opposed'  to 
the  other. 

There  is  substantially  but  one  question  in  controversy  on 
this  appeal,  and  the  argument  on  the  part  of  the  appellant 
clearly  outlines  the  request  that  we  review  and  modify  the 
decision  pronounced  by  this  court  in  the  case  of  Philadel- 
phia etc.  R.  R.  Co.  v.  Hogeland,  66  Md.  149;  59  Am.  Rep.  159. 
The  two  cases  are  in  many  respects  identically  the  same  as 
to  the  facts,  and,  such  being  the  case,  the  law  applicable  to 
the  one  case  ought  to  control  in  the  other,  unless  we  have  vio- 
lated some  settled  principle  of  the  law  in  the  decision  of  the 
Hogeland  case.  It  is  contended  in  this  case  that  it  varies 
somewhat  from  Hogeland's  in  this,  that,  after  Schneider 
stopped  his  wagon  to  look  and  listen  for  an  approaching  train, 
he  remarked   to  Strunz,  "It  seems  all  right,"  and   Strunz. 
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ejaculated,  "hun  hah,"  which  Schneider  thought  expressed 
his  assent  that  it  was  all  right,  and  that  it  would  be  safe  to 
cross. 

It  is  the  generally  accepted  doctrine  of  the  courts  of  this 
country  that  the  contributory  negligence  of  a  carrier,  or  the 
driver  of  a  public  or  private  vehicle,  not  owned  or  controlled 
by  the  passenger,  and  who  is  himself  without  fault,  will  not 
constitute  a  bar  to  the  right  of  a  passenger  to  recover  for 
injuries  received.  The  only  principle  upon  which  such  con- 
tributory negligence  could  bar  the  right  of  recovery  is,  that 
the  driver  should  be  regarded  '**  as  the  agent  or  servant  of 
the  passenger.  But  when,  as  in  this  case,  he  has  no  control 
over  the  driver,  and  does  not  own  the  vehicle,  and  is  without 
blame,  and  there  is  no  ground,  in  truth  and  reality,  for  hold- 
ing him  to  be  the  principal  or  master,  there  is  neither  reason 
nor  justice  in  holding  him  bound  by  the  contributory  negli- 
gence of  the  driver:  Philadelphia  etc.  R.  R.  Co.  v.  Hogeland, 
66  Md.  164,  165;  59  Am.  Rep.  159.  But  suppose  Strunz, 
instead  of  assenting,  had  plainly  indicated  his  dissent,  he  was 
not  the  owner  nor  in  control  of  the  horse  and  wagon,  and  in  no 
position  to  restrain  the  action  of  Schneider.  Would  there, 
under  these  circumstances,  be  reason  or  justice  in  holding 
Strunz  responsible  for  the  conduct  of  Schneider?  We  think 
not;  and  thus  holding,  we  find  no  substantial  difl'erence  be- 
tween this  case  and  the  case  of  Hogeland. 

The  appellant  has  directed  our  attention  to  the  case  of 
Dean  v.  Pennsylvania  R.  R.  Co.,  129  Pa.  St.  514,  15  Am.  St. 
Rep.  733,  and  that  o(  Brickell  v.  New  York  etc.  R.  R.  Co.,  120 
N.  Y.  290,  17  Am.  St.  Rep.  648,  as  contravening  the  rule 
announced  by  this  court.  A  careful  examination  of  Dean's 
case  will  disclose  the  fact  that  the  principles  of  law  which  it 
maintains  in  no  manner  conflict  with  the  doctrine  announced 
by  this  court.  It  condemns  the  decision  of  Thorogood  v. 
Bryanj  8  Com.  B.  115,  as  being  at  variance  with  reason  and 
common  sense,  and  places  to  its  credit  many  erroneous  deci- 
sions which  have  followed  in  its  wake. 

The  case  of  Brickell  v.  New  York  etc.  R.  R.  Co.,  120  N.  Y. 
290,  17  Am.  St.  Rep.  648,  is  the  other  case  supposed  to  be  at 
variance  with  the  decision  in  Philadelphia  etc.  R.  R.  Co.  v. 
Hogeland,  66  Md.  164, 165,  59  Am.  Rep.  159,  but  it  rests  upon 
A  state  of  facts  differing  widely  from  the  circumstances  of  the 
case  at  bar  or  that  of  Hogeland.     We  have  examined  the  case 
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with  care,  and  do  not  think  it  justifies  the  use  sought  to  be 
made  of  it,  as  the  authority  upon  which  it  rests  does  not  sus- 
tain it.  Like  this  court  in  Philadelphia  etc.  R.  R.  Co.  v.  Hogc 
landy  66  Md.  164, 165;  59  Am.  Rep.  159,  so  the  court  in  Brickeli 
V.  New  York  etc.  R.  R.  Co.,  120  N.  Y.  290, 17  Am.  St.  Rep.  648, 
quotes  Robinson  v.  New  York  etc.  R.  R.  Co.,  »**  66  N.  Y.  11,  23 
Am.  Rep.  1,  as  authority.  That  there  may  be  no  misapprehen- 
sion as  to  what  was  decided  in  Robinson  v.  New  York  etc.  R.  R. 
Co.,  66  N.  Y.  11,  23  Am.  Rep.  1,  we  quote  the  language  of 
Church,  chief  judge,  who  delivered  the  opinion.  He  says: 
"  The  court  held  that  if  the  defendant  was  negligent,  and  the 
plaintiff  was  free  from  negligence  herself,  she  was  entitled  to 
recover,  although  the  driver  might  be  guilty  of  negligence  which 
contributed  to  the  injury. 

"In  determining  this  question  it  is  important  first  to  as- 
certain the  relation  which  existed  between  the  plaintiff  and 
Coulon,  the  driver.  It  is  very  clear  and  was  found  by  the 
jury  that  the  relation  of  master  and  servant  did  not  exist. 
Nor  was  Coulon,  in  any  sense,  the  agent  of  the  plaiiftiff.  He 
had  invited  the  plaintiff  to  ride  to  a  certain  place,  which  she 
declined,  but  stated  that  if  he  would  come  on  a  specified  day 
she  would  ride  with  him  to  another  place  where  she  desired 
to  go  for  a  visit,  and  it  was  during  that  ride  that  the  accident 
occurred.  I  do  not  think  that  the  change  affected  the  rela- 
tion between  the  parties.  It  was  the  same  as  if  the  plaintiff 
had  accepted  the  first  invitation.  It  is,  therefore,  the  case 
of  a  gratuitous  ride  by  a  female  upon  the  invitation  of  the 
owner  of  a  horse  and  carriage.  The  plaintiff  had  no  control 
of  the  vehicle,  nor  of  the  driver  in  its  management.  It  is  not 
claimed  but  that  Coulon  was  an  able-bodied,  competent  per- 
son to  manage  the  establishment,  nor  that  he  was  intoxicated, 
or  in  any  way  unfit  to  have  charge  of  it.  Upon  what  princi- 
ple is  it  that  his  negligence  is  imputable  to  the  plaintiff?  It 
is  conceded  that  if  by  his  negligence  he  had  injured  a  third 
person  she  would  not  be  liable.  She  was  not  responsible  for  his 
acts,  and  had  no  right  and  no  power  to  control  them.  True, 
she  had  consented  to  ride  with  him,  but  as  he  was  in  every  re- 
spect competent  and  suitable,  she  was  not  negligent  in  doing 
80.  Can  she  be  held,  by  consenting  to  ride  with  him,  to  guar- 
antee this  perfect  care  and  diligence?  There  was  no  necessity 
for  riding  with  him.  It  was  a  voluntary  '*•  act  on  the  part 
of  the  plaintiff,  but  it  was  not  an  unlawful  or  negligent  act. 
She  was  injured  by  the  negligence  of  a  third  person,  and  was 
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free  from  negligence  herself,  and  I  am  unable  to  perceive 
any  reason  for  imputing  Coulon's  negligence  to  her." 

As  already  stated,  the  case  of  Thorogood  v.  Bryan,  8  Com. 
B.  115,  had  been  for  many  years  the  groundwork  of  the 
English  cases  of  imputed  negligence,  and  had  in  some  of 
the  American  decisions  been  accepted  as  correct  in  principle; 
but  in  the  recent  case  of  The  Bernina,  L.  R.  12  P.  D.  58,  82 
(1887),  it  has  been  by  the  English  court  of  appeals  expressly 
overruled.  Lord  Esher,  M.  R.,  after  an  extended  review  of 
the  English  and  American  cases,  said:  "After  having  thus 
laboriously  inquired  into  the  matter,  and  having  considered 
the  case  of  Thorogood  v.  Bryan,  8  Com.  B.  115,  we  cannot  see 
any  principle  on  which  it  can  be  supported;  and  we  think 
that,  with  the  exception  of  the  weighty  observation  of  Lord 
Bramwell,  though  that  does  not  seem  to  be  a  final  view,  the  . 
preponderance  of  judicial  and  professional  opinion  in  Eng- 
land is  against  it,  and  that  the  weight  of  judicial  opinion  in 
America  is  also  against  it.  We  are  of  opinion  that  the  prop- 
osition maintained  in  it  is  erroneously  unjust  and  inconsist- 
ent with  other  recognized  propositions  of  law.  As  to  the 
propriety  of  dealing  with  it,  at  this  time,  in  a  court  of  ap- 
peals, it  is  a  case  which,  from  the  time  of  its  publication,  has 
been  constantly  criticised,  and  no  one  can  have  gone  into  or 
have  abstained  from  going  into  an  omnibus,  railroad  or  ship, 
on  the  faith  of  the  decision.  We  therefore  think  that,  now 
that  the  question  is  for  the  first  time  before  an  English  court 
of  appeal,  the  case  of  Thorogood  v.  Bryan,  8  Com.  B.  115, 
must  be  overruled." 

But  whatever  conflict  may  be  found  to  exist  in  the  deci- 
sions relating  to  this  subject,  the  decided  weight  of  authority 
is  in  favor  of  the  view  heretofore  expressed  by  this  court;  and 
upon  further  reflection  and  consideration,  we  '*''  are  of  the 
opinion  that  the  doctrine  announced  in  Philadelphia  etc.  R.  R. 
Go.  V.  Hogeland,  66  Md.  164,  165, 59  Am.  Rep.  159,  is  just  and 
reasonable,  and  based  upon  sound  principles  of  law,  which  in 
a  case  such  as  we  are  now  considering  ought  not  to  be  modified 
or  disturbed. 

There  are  two  exceptions  taken  to  the  admissibility  of  cer- 
tain evidence.  The  first  relates  to  the  use  of  defendant's 
time-table  for  the  purpose  of  showing  the  distances  between 
certain  stations  on  defendant's  road,  and  also  as  showing  the 
time  in  which  defendant's  engineers  and  conductors  were 
directed  to  run  its  trains  between  the  same  stations — such 
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stations  being  those  located  between  Camden  station  and  the 
Ridgely  street  crossing — when  the  accident  happened.  We 
fail  to  see  how  the  defendant  has  been  injured  by  the  use 
made  of  the  time-table,  especially  when  considered  in  con- 
nection with  the  other  testimony  in  the  cause.  Whether  the 
court  erred  or  not  in  the  admission  of  the  time-table  offered 
in  evidence,  as  an  abstract  legal  proposition,  will  not  neces- 
sarily justify  a  reversal  of  the  judgment.  If  the  evidence 
offered  and  admitted  could  not  properly  have  influenced  the 
jury  to  a  result  different  from  that  at  which  they  arrived 
from  the  consideration  of  the  other  evidence  in  the  cause, 
then  in  such  case,  if  it  were  improperly  admitted,  the  error 
would  have  been  a  mere  abstract  error,  which  would  not 
work  a  reversal  of  the  judgment.  It  has  been  almost  uni- 
versally held  that  neither  the  admission  nor  the  exclusion  of 
testimony,  when  it  does  not  appear  to  have  affected  the  result 
or  prejudiced  the  appellant,  will  be  regarded  as  sufficient 
ground  for  reversal. 

The  second  exception  is  taken  to  the  admissibility  of  one 
of  the  rules  of  the  defendant  company,  regulating  the  speed 
of  passenger  trains,  but  we  see  nothing  in  it  calculated 
improperly  to  interfere  with  or  prejudice  the  defendant. 

The  instructions  asked  by  the  plaintiff  were  properly 
granted.  Nor  do  we  find  any  error  in  the  action  of  the  court 
below  in  rejecting  the  defendant's  first,  third,  fourth,  sixth, 
seventh,  eighth,  and  ninth  prayers.  The  defendant's  '** 
eighth  and  ninth  prayers  contain  the  propositions  of  law 
which  we  have  discussed  at  some  length  herein,  and  they 
have  been  disposed  of  by  what  has  already  been  said.  It 
seems  to  us  that,  by  the  defendant's  second,  fifth,  and  tenth 
prayers  granted  by  the  court,  the  jury  were  instructed  in 
terms  quite  as  favorable  as  the  defendant  was  entitled  to 
receive.     The  judgment  must  therefore  be  affirmed. 

Judgment  affirmed,  with  costs. 

NEOLiGByOB  OT  Drivkr  NOT  IMPUTABLE  TO  PERSON  RiDiNO.  — The  neg- 
ligence of  the  driver  of  a  private  vehicle  cannot  be  imputed  to  one  riding 
with  him  when  the  latter  is  himself  free  from  blame:  Miller  v.  Louisville 
etc.  By.  Co.,  128  Ind.  97;  25  Am.  St.  Rep.  416,  and  note;  but  there  are 
oases  to  the  contrary:  Mullen  v.  City  of  OwasaOt  100  Mich.  103;  43  Am.  St 
Rep.  436,  and  discussion  in  note  thereto. 

Appeal. — Error  in  Admittino  Evidence,  if  the  same  result  mnst  have 
been  reached  had  the  evidence  been  excluded,  is  no  ground  of  reversal: 
Rockhdl  V.  Sprof/gs,  9  Ind.  30;  68  Am.  Dec.  607,  and  note;  Lakeman  t.  Pol- 
lard, 43  Me.  463;  69  Am.  Dec.  77,  and  note. 
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Mullen  v,  Sanborn. 

[79  Maryland,  364.] 
Process— ExBMPTroN  of  Nonresident  Witness  and  Suitor  from  Skrviob 
OF. — If  a  nonresident  voluntarily  appears  in  the  courts  of  this  state  for 
the  purpose  of  suing  out  an  attachment  for  fraud  against  a  citizen  here, 
and  gives  a  bond,  but  the  attachment  is  quashed,  be  is  not  exempt  from 
the  service  of  a  summons  issued  to  bring  him  into  court  to  respond  in 
damages  for  the  wrongful  and  malicious  issuing  of  the  attachment 
where  he  comes  into  this  state,  after  the  quashing  of  the  attachment, 
for  the  purpose  of  testifying  in  the  main  action. 

Rufus  W.  Applegarth  and  Henry  C.  Kennard,  for  the  appel- 
lant 

John  Hinkley  and  Bernard  Carter,  for  the  appellees. 

S6S  Fowler,  J.  Edward  F.Sanborn  and  Arthur  C.  Mann, 
trading  as  Sanborn  &  Mann,  residing  and  doing  business  in 
Massachusetts,  issued  out  of  the  Baltimore  city  court  an  at- 
tachment on  original  process  against  Joseph  Mullen,  a  citizen 
■of  this  state  and  a  resident  of  Baltimore  city.  This  attach- 
ment was  subsequently  quashed,  and  the  short  note  case  was 
prosecuted,  but  without  success.  Sanborn,  one  of  the  plain- 
tiff's in  the  attachment  suit,  was  advised  by  his  counsel  here 
that  it  would  be  necessnry  for  him  to  testify  as  a  witness  at 
the  trial  of  the  short  note  case,  and  it  is  admitted  he  came 
here  for  that  purpose.  The  case,  however,  was  continued, 
and  Sanborn,  having  left  the  courtroom  in  Baltimore,  was 
about  to  depart  from  this  state  for  his  home  in  Massachu- 
setts when  he  was  summoned  as  a  defendant  in  a  cause 
brought  by  the  appellant,  Mullen,  to  recover  damages  for 
wrongfully,  maliciously,  and  without  probable  cause  issuing 
the  attachment  above  mentioned.  Sanborn  moved  to  quash 
the  writ  of  summons  and  the  return  of  the  sheriff  thereon, 
on  the  ground  that  being  a  witness  from  another  state  he  was 
exempt  from  civil  process  while  attending  as  a  witness  in  the 
short  note  case,  and  for  a  reasonable  time  thereafter.  This 
motion  was  answered  by  Mullen,  who  insisted  that  it  should 
be  dismissed,  but  the  court  below,  being  of  opinion  that  it 
was  bound  by  the  decision  of  this  court  in  Bolgiano  v.  Gilbert 
Lock  Co.,  IB  Md.  132,  25  Am.  St.  Rep.  582,  passed  an  order 
quashing  the  writ  of  summons  as  prayed  by  Sanborn.  From 
this  order  Mullen  has  appealed. 

The  only  question,  therefore,  presented  here  is,  whether 
under  the  circumstances  of  this  case  the  appellee,  Sanborn, 
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■®*  is  exempt  from  the  service  of  summons  issued  to  bring 
him  into  court  to  respond  in  damages  for  the  wrongful  and 
malicious  issuing  of  the  attachment.  We  do  not  think  this 
case  is  within  the  rule  laid  down  by  this  court  in  Bolgiano  v. 
Gilbert  Lock  Co.,  73  Md.  132,  25  Am.  St.  Rep.  582.  That  was 
the  case  of  a  witness,  who  was  not  a  party  to  the  suit,  who 
came  here  from  New  Jersey,  where  he  resided,  for  the  purpose 
of  testifying  in  a  cause  on  trial  in  this  state,  and  we  there  ex- 
pressed the  view  that  the  tendency  of  the  courts  in  this  coun- 
try "  is  to  enlarge  the  privilege  and  afford  full  protection  to 
suitors  and  witnesses,  from  all  forms  of  process  of  a  civil  na- 
ture during  their  attendance  before  any  judicial  tribunal,  and 
for  a  reasonable  time  in  going  and  returning";  but  continu- 
ing, we  said:  "  We  think  the  decided  weight  of  authority  has 
extended  the  privilege  so  far  at  least  as  to  exempt  a  resident 
of  another  state,  who  comes  into  this  state  as  a  witness  to 
give  evidence  in  a  cause  here,  from  service  of  process  for 
the  commencement  of  a  civil  suit  against  him  in  this  state, 
and  that  the  privilege  protects  him  in  staying  and  returning, 
provided  he  acts  bona  fide,  and  without  unreasonable  delay." 
The  language  above  quoted  was,  of  course,  used  in  reference 
to  the  facts  of  the  case  then  before  us,  that  of  a  witness  who 
was  not  a  party  to  the  cause.  As  we  did  not  in  the  case  just 
cited  undertake  to  lay  down  any  general  rule  as  to  the  ex- 
emption of  suitors  from  civil  process,  because  that  was  a  case 
involving  only  the  rights  of  a  witness,  we  do  not  think  the 
case  now  before  us  would  justify  us  in  announcing  a  rule  of 
exemption  applicable  alike  to  all  suitors  in  all  civil  actions. 
As  to  what  the  better  rule  may  be,  both  as  to  plaintiffs  and 
defendants,  there  is  some  conflict  of  authority;  but  we  are  all 
of  opinion  that  this  right  of  exemption  should  not  be  ex- 
tended to  one  who,  like  the  appellee,  comes  here  and  avails 
himself  of  the  right  given  him  by  our  statute  to  issue  an 
attachment  for  fraud,  or,  as  it  is  generally  called,  an 
attachment  on  original  process.  This  proceeding  has  al- 
ways been  considered  an  extreme  remedy,  and  the  legisla- 
ture '*''  seeing  the  great  temptation  there  would  exist  to 
abuse  it,  and  the  loss  and  injury  to  the  defendant  which  must 
necessarily  follow  such  abuse,  provided  by  statute  that  no 
such  attachment  should  issue  until  the  plaintiff  therein  should 
give  bond,  with  good  security,  to  answer  for  all  such  costs 
and  damages  as  should  be  awarded  against  him  for  wrong- 
fully suing  out  such  an  attachment.     When  the  appellee 
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issued  tb3  aUacoment,  the  wrongful  issuing  of  which,  and 
the  damages  thereby  caused,  being  the  causes  of  action  in 
this  cpse,  he  gave  bond  as  required  by  law,  and  the  appellant 
not  only  has  the  right  to  look  to  that  bond  for  compensation 
for  the  injury  done  him  by  the  appellee,  but  in  most  cases  it 
is  the  only  source  from  which  he  may  hope  to  secure  it.  We 
have  held,  however,  that  the  bond  cannot  be  put  in  suit,  un- 
less a  suit  against  the  plaintiff  in  the  attachment  for  wrong- 
fully suing  it  out  has  first  been  prosecuted  to  judgment: 
McLuckie  v.  Williams,  68  Md.  265.  The  appellee  having 
failed  to  prosecute  his  attachment  with  success,  and  the  ap- 
pellant having  sued  him  in  the  court  where  the  bond  was 
filed  to  ascertain  the  damages,  so  that  he  could  avail  himself 
>f  a  suit  on  the  bond  to  make  himself  whole,  we  think  the 
appellee  should  be  held  to  have  waived  his  right,  if  he  had 
\ny,  to  exemption  from  summons,  and  should,  at  least,  be 
put  in  the  same  and  no  worse  situation  than  resident  suitors 
nrould  be  under  like  circumstances.  Having  voluntarily  ap- 
peared in  our  courts  to  take  advantage  of  this  peculiarly 
harsh  remedy,  and  having  given  bond,  without  which  he 
could  not  have  attached,  he  ought  not  to  be  allowed  to  as- 
sume a  position  which  might  enable  him  to  escape  all  liabil- 
ity for  his  wrongdoing,  and  at  the  same  time  destroy  the 
efl&cacy  of  his  bond.  For,  if  the  bond,  which  in  many  cases 
will  alone  protect  the  defendant  from  loss  and  his  business 
from  destruction,  cannot  be  put  in  suit  until  the  nonresident 
plaintiflF  in  attachment  has  been  sued  and  a  judgment  recov- 
ered against  him  in  the  perhaps  far  distant  state  where  he 
resides,  the  value  of  the  bond  as  a  security  '®®  to  the  alleged 
debtor,  and  as  a  means  of  preventing  the  fraudulent  and 
reckless  abuse  of  the  process  of  the  court,  will  be  greatly 
diminished,  if  not,  in  many  cases,  made  absolutely  worthless. 
It  would  seem,  therefore,  that  whatever  rule  of  exemption 
we  may  adopt  in  regard  to  suitors  generally,  in  civil  actions, 
when  the  occasion  arises,  that  neither  public  policy  nor  the 
due  administration  of  justice  demands  that  we  should  hold 
the  appellee  exempt  from  the  service  of  the  summons  issued 
against  him  to  compel  him  to  answer  in  damages  for  the 
alleged  wrongful  issuing  of  the  attachment  in  question. 
Sound  public  policy,  on  the  contrary,  as  well  as  the  admin- 
istration of  equal  justice,  would  seem  to  demand  that  no  in- 
ducements should  be  held  out  to  nonresident  suitors  to  avail 
themselves  of  the  harshest  remedy  known  to  our  statutes; 
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but  if  they  should  come,  and  should  abuse  the  remedy  to  the 
injury  of  an  alleged  debtor,  let  them  answer  here  as  the  resi- 
dents of  this  state  must  do  in  like  cases. 

In  conclusion,  we  need  only  say  that  we  think  it  unneces- 
Bary  to  discuss  further  than  we  have  already  done:  Bolgiano 
V.  Gilbert  Lock  Co.,  73  Md.  132;  25  Am.  St.  Rep.  582;  for 
whether  or  not  the  principles  there  announced,  and  the  cases 
there  cited  to  support  them,  establish,  as  contended  by  coun- 
sel for  appellee  in  the  additional  brief  filed  a  few  days  ago, 
that,  generally,  plaintiffs,  defendants,  and  witnesses  are  all 
equally  exempt  from  civil  process  while  attending  court  in 
another  state,  the  case  now  before  us,  for  the  reasons  we  have 
given,  is  unlike  that  case,  and  the  cases  therein  cited. 

We  must  not  be  considered  as  agreeing  that  Bolgiano  v. 
Gilbert  Lock  Co.,  73  Md.  132,  25  Am.  St.  Rep.  582,  goes  to  the 
extent  contended  for  by  the  appellee  here.  The  exemption 
from  service  of  civil  process  enjoyed  by  witnesses  in  this 
state,  under  the  rule  laid  down  in  the  case  cited,  should  not 
be  further  extended,  except  upon  the  most  careful  considera- 
tion. 

Order  reversed  and  cause  remanded. 


Pbockss— Exemption  of  Parties  and  Witnesses  from  Sbrvick  of. — 
The  cases  are  conflicting  as  to  whether  nonresident  suitors  and  witnesses 
are  exempt  from  service  of  process  while  attending  court:  Fisk  v.  Westovei; 
4  S.  Dak.  233;  46  Am.  St.  Rep.  780,  and  note;  Cameron  v.  Roberta,  87  Wis. 
291;  41  Am.  St.  Rep.  43,  and  note.  In  some  jurisdictions  a  nonresident 
attending  a  court  as  a  witness  in  a  suit  to  which  he  is  a  party  is  not  exempt 
from  the  service  of  process  in  another  suit:  Capwell  v.  Sipe,  17  R.  L  475;  33 
Am.  St  Rep.  890. 
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[79  Mabtland,  514] 

Animals — LiABiLirr  fob  Death  Caused  by  Sale  of  Horse  with  Glanders. 
The  vendor  of  a  horse  afi'ected  with  glanders  and  sold  to  an  innocent 
purchaser  by  means  of  false  representations  is  liable  for  the  death  of 
one  who  contracts  the  disease  while  having  charge  of  the  horse  for  the 
purchaser,  if  the  vendor  knew  the  disease  to  be  imminently  dangerous 
to  human  beings,  and  that  getting  it  would  be  the  natural  and  probable 
consequence  of  coming  in  contact  with  the  animal. 

Judicial  Notice— Glanders. — A  court  will  not  take  judicial  notice  that 
there  is  great  or  imminent  danger  of  a  human  being  getting  the  glandera 
by  simply  coming  in  contact  with  a  horse  that  has  the  disease. 

Animals — Pleading  to  Recover  Damages  for  Death  Caused  by  Gland- 
KRS. — If  damages  are  claimed  against  the  fraudulent  vendor  of  a  hors* 
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affected  with  glanders,  for  the  death  of  a  person  contracting  the  disease 
by  coming  in  contact  with  the  horse,  the  declaration  mast,  in  effect, 
allege  that  getting  the  disease  would  be  the  natural  and  probable  couse* 
qaence  of  coming  in  contact  with  it.  An  allegation  that  the  diseaM 
"  may  easily  be  communicated  to  human  beings"  is  not  sufficient. 

Action  in  the  name  of  the  state,  as  plaintiff,  for  the  use  of 
the  widow  and  children  of  John  W.  Hartlove,  who  died  from 
what  was  alleged  to  have  been  the  wrongful  act  of  the  de- 
iendant. 

William  L.  Marbury  and  William  L.  Hodge,  for  the  appel- 
lant. 

Thomas  R.  Clendinen,  for  the  appellees. 

•*•  Boyd,  J.  A  demurrer  to  the  declaration  filed  in  this 
case  was  sustained  by  the  superior  court  of  Baltimore  city. 
Judgment  **'  was  entered  on  the  demurrer  and  an  appeal 
taken  to  this  court.  It  therefore  becomes  necessary  for  us  to 
ascertain  what  facts  are  alleged  as  the  basis  of  the  suit,  they 
being  admitted  by  the  demurrer  to  be  true. 

The  plaintiffs  allege  that  the  defendants  are  dealers  in 
horses  and  proprietors  of  a  livery  and  sale  stable,  and  had  in 
their  possession  a  mare  which  was  "  affected  with  a  contagious 
and  infections  disease  called  '  glanders,'  a  disease  which  ia 
not  only  fatal  to  horses,  but  which  may  easily  be  communi- 
cated to  human  beings  who  happen  to  be  brought  into  contact 
with  horses  suffering  therefrom";  that  the  defendants,  well 
knowing  that  the  mare  was  suffering  from  said  disease,  the 
dangerous  character  of  the  disease,  and  that  it  was  danger- 
ous to  human  life,  in  disregard  of  the  statutes  of  this  state 
relative  thereto,  negligently  and  willfully  exposed  the  mare 
for  sale,  and  did  sell  her  to  one  William  H.  Hartlove  for  the 
«um  of  seventy-five  dollars;  that  said  William  H.  Hartlove, 
"not  knowing  of  the  true  condition  of  said  mare,  or  that  she 
had  said  disease,  but  relying  upon  and  believing  the  assur- 
ance given  him  by  the  defendant,  that  she  was  suffering  from 
nothing  worse  than  a  bad  cold,  paid  for  said  mare,  took  her 
away  and  placed  her  in  another  stable  where  she  could  be 
and  has  in  fact  [been]  attended  to  and  treated  by  John  W. 
Hartlove,"  a  brother  of  William  H.  Hartlove,  the  husband 
of  one  of  the  equitable  plaintiffs  and  the  father  of  the  others. 
They  further  allege  that  John  W.  Hartlove,  "  while  attending 
to  said  mare  and  using  due  care,  and  not  knowing  that  she 
had  said  disease,  contracted  the  same  and  died." 
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Article  67,  section  1,  of  our  code  provides  that  "  whenever 
the  death  of  a  person  shall  be  caused  by  a  wrongful  act, 
neglect,  or  default,  and  the  act,  neglect,  or  default  is  such  as 
would  (if  death  had  not  ensued)  have  entitled  the  party 
injured  to  maintain  an  action  and  recover  damages  in  re- 
spect thereof,  the  person  who  would  have  been  liable  if  death 
had  not  ensued,  shall  be  liable  to  an  action  of  **'  damages, 
notwithstanding  the  death  of  the  person  injured,"  etc. 

We  are  therefore  to  determine  whether,  under  the  facts 
admitted  by  the  demurrer,  John  W.  Hartlove,  if  he  had  sur- 
vived, could  have  recovered  under  this  declaration. 

It  is  said  in  Benjamin  on  Sales,  section  431,  that  "a  man 
may  make  himself  liable  in  an  action  founded  on  tort,  for 
fraud  or  deceit  or  negligence,  in  respect  of  a  contract  brought 
by  parties  with  whom  he  has  not  contracted,  by  a  stranger, 
by  any  one  of  the  public  at  large  who  may  be  injured  by 
such  deceit  or  negligence,"  although  this  statement  is  some- 
what qualified  in  the  later  editions  of  that  work. 

The  main  difficulty  consists  in  applying  the  principles 
applicable  to  such  actions  to  the  facts  of  the  particular  cases. 

We  will  therefore  examine  into  some  of  the  authorities 
which  have  been  brought  to  our  attention  to  ascertain  what 
the  various  courts  have  determined,  with  a  view  of  applying 
what  we  deem  to  be  the  correct  principles  to  the  circumstances 
of  this  case. 

The  case  of  Thomas  v.  Winchester,  6  N.  Y.  397,  57  Am.  Dec. 
455,  is  one  of  those  mainly  relied  on  by  appellants. 

It  has  probably  gone  further  than  most  of  the  cases,  and 
has  been  somewhat  criticised  by  some  authorities.  It  must 
be  conceded  that  the  facts  of  that  case  differ  in  some  material 
respects  from  the  one  we  now  have  under  consideration. 

It  very  clearly  decides,  however,  that  the  fact  that  the 
plaintiff  was  not  a  party  to  the  contract  with  the  defendant, 
but  purchased  the  article  in  question  from  a  druggist,  who 
had  bought  it  from  another  druggist,  the  vendee  of  the 
defendant,  did  not  preclude  a  recovery.  The  action  was 
founded  on  the  negligence  of  the  defendants,  whose  agent 
had  negligently  labeled  a  jar  of  what  was  in  fact  belladonna, 
"-J  lb.  dandelion,"  etc.  By  reason  of  this  negligent  labeling, 
**'  the  intermediate  vendors,  as  well  as  the  plaintiff,  were 
led  to  believe  that  it  was  the  extract  of  dandelion,  which 
was  harmless,  and  did  not  know  it  was  belladonna,  which 
was  poisonous.     The  court,  on  page  409,  said:  "In  the  pres- 
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ent  case  the  sale  of  the  poisonous  article  was  made  to  a 
dealer  in  drugs,  and  not  to  a  consumer;  the  injury,  therefore, 
was  not  likely  to  fall  on  him,  or  on  his  vendee,  who  was  also  a 
dealer;  but  much  more  likely  to  be  visited  on  a  remote  pur- 
chaser, as  actlally  happened." 

"The  defendant's  negligence  put  human  life  in  imminent 
danger The  defendant's  duty  arose  out  of  the  na- 
ture of  his  business,  and  the  danger  to  others  incident  to  its 
mismanagement." 

On  page  410  it  is  said:  "In  Longmeid  v.  HoUiday,  6  Ex. 
761,  the  distinction  is  recognized  between  an  act  of  negli- 
gence imminently  dangerous  to  the  lives  of  others  and  one 
that  is  not  so.  In  the  former  case  the  party  guilty  of  the  neg- 
ligence is  liable  to  the  party  injured,  whether  there  be  a  con- 
tract between  them  or  not;  in  the  latter  the  negligent  party 
is  liable  only  to  the  party  with  whom  he  contracted,  and  on 
the  ground  that  negligence  is  a  breach  of  the  contract." 

As  the  defendant  was  the  cause  of  the  injury  to  the  plaintiff 
without  any  intervening  negligence  of  others,  and  it  was  "  an 
act  of  negligence  imminently  dangerous  to  the  lives  of  others,'* 
he  was  very  properly  held  liable,  although  no  fraud  was 
proven  or  alleged. 

In  Loop  V.  Litchfield,  42  N.  Y.  351,  1  Am.  Rep.  543,  it  was 
held  that  the  vendor  of  an  article  of  his  own  manufacture  is 
not  liable  to  one  who  uses  the  same,  with  the  consent  of  the 
purchaser,  for  injuries  resulting  from  a  defect  therein,  unless 
such  article  is,  in  its  nature,  "imminently  dangerous:  See, 
also,  Losee  v.  Glute,  51  N.  Y.  494;  10  Am.  Rep.  638. 

In  Davidson  v.  Nichols,  11  Allen,  514,  it  was  held  that  the 
sale  of  an  article,  in  itself  harmless,  and  which  only  became 
dangerous  by  being  used  in  combination  with  ***  some  other 
article,  without  knowledge  by  the  vendor  that  it  was  to  be  so 
used,  did  not  make  him  liable  to  the  purchaser  from  the 
original  vendee  for  an  injury  sustained  by  him  while  using  it 
in  combination  with  the  other  article,  notwithstanding  it  was 
different  from  that  which  was  intended  to  be  sold.  The  facts 
of  that  case  did  not  disclose  any  duty  or  obligation  which 
rested  on  the  defendant  toward  the  plaintiff  in  the  sale  of  the 
article.  The  court  said:  "We  know  of  no  duty  or  principle 
of  law  by  which  a  vendor  of  an  article  can  be  held  liable  for 
mistakes  in  the  nature  or  quality  of  the  article  arising  from 
his  carelessness  and  negligence,  which  causes  loss  or  injury  to 
other  persons  than  his  immediate  vendee,  when  there  ha<t 
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been  no  fraudulent  or  false  representation  in  the  sale,  and 
the  article  sold  was  in  itself  harmless,  especially  when  the 
sale  was  made  without  any  notice  to  the  vendor  that  the  ar- 
ticle is  bought  for  a  third  person,"  etc. 

In  McDonald  v.  Snelling,  14  Allen,  294,  92  Am.  Dec.  768, 
the  court  said:  "  Where  a  right  or  duty  is  created  wholly  by 
contract,  it  can  only  be  enforced  between  the  contracting 
parties.  But  when  the  defendant  has  violated  a  duty  im- 
posed on  him  by  the  common  law,  it  seems  just  and  reason- 
able that  he  should  be  held  liable  to  every  person  injured 
whose  injury  is  the  natural  and  probable  consequence  of  the 

the  misconduct Actions  can  be  maintained  only  where 

there  is  shown  to  be:  1.  A  misfeasance  or  negligence  in  some 
particular  as  to  which  there  was  a  duty  toward  the  party  in- 
jured, or  the  community  generally;  and  2.  Where  it  is  appar- 
ent that  the  harm  to  the  person  or  property  of  another  which 
has  actually  ensued  was  reasonably  likely  to  ensue  from  the 
act  or  omission  complained  of." 

In  Wellington  v.  Downer  Kerosene  Oil  Co.,  104  Mass.  64,  68, 
the  court  decided  that  where  the  defendant  sold  naphtha  to  a 
retail  dealer,  to  be  sold  by  him  to  be  used  in  lamps  for  illum- 
inating purposes,  the  defendant  knowing  it  ***  to  be  explo- 
sive and  dangerous  to  life  when  so  used,  and  that  the  retail 
dealer's  purpose  was  to  sell  the  same,  and  the  latter  sold  it 
to  the  plaintiff  without  either  of  them  knowing  its  dangerous 
qualities,  he  was  held  liable  and  was  bound  to  contemplate, 
as  a  natural  and  probable  consequence  of  his  unlawful  act, 
that  it  might  explode  or  ignite,  and  injure  an  innocent  pur- 
chaser or  his  property,  and  must  answer  in  damages  for  such 
a  consequence  if  it  should  come  to  pass. 

It  was  held  in  Jeffrey  v.  Bigelow,  13  Wend.  518,  28  Am. 
Dec.  476,  that  the  sale  of  an  animal  which  had  a  contagious 
disease,  known  to  the  vendor  but  not  to  the  vendee,  was  a 
fraud.  This  is  approved  in  Cooley  on  Torts,  481,  first  edition, 
where  it  is  also  said  that  the  fraud  would  not  only  be  more 
censurable,  but  more  clearly  actionable,  if  that  which  is  ex- 
posed to  injury  by  the  concealment  is  the  health  or  life  of 
human  beings:  See,  also,  Wood  on  Nuisance,  sec.  146. 

Hill  V.  Balls,  2  Hurl.  &  N.  299,  is  in  conflict  with  Jeffrey 
V.  Bigelow,  13  Wend.  518,  28  Am.  Dec.  476,  so  far  as  holding 
the  concealment  of  the  contagious  disease  to  be  a  fraud,  but 
it  does  not  go  to  the  extent  of  deciding  that  if  in  point  of 
fact  there  was  actual  fraud  or  misrepresentation,  the  vendor 
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would  not  be  responsible  for  all  consequenceB  which  naturally 
resulted  from  the  fraudulent  sale. 

In  the  cases  of  Langridge  v.  Levy,  2  Mees.  &  W.  519,  4 
Mees.  &  W.  339,  and  George  v.  Skivington,  L.  R.  5  Ex.  1,  the 
defendant  sold  the  respective  articles  for  the  use  of  the  par- 
ties injured,  knowing  that  they  were  to  be  so  used  by  them, 
and  hence  they  present  some  different  features  from  the  case 
at  bar. 

Such  cases  as  Winterbottom  v.  Wright,  10  Mees.  &  W.  109, 
and  Collis  v.  Selden,  L.  R.  3  C.  P.  495,  are  in  harmony  with 
Loop  V.  Litchfield,  42  N.  Y.  351,  1  Am.  Rep.  543,  and  Losee  v. 
Clute,  51  N.  Y.  494,  10  Am.  Rep.  638,  above  referred  to.  The 
defendants  in  those  cases  owed  no  duty  to  the  plaintiffs  on 
account  of  the  respective  contracts,  and  the  articles  sold  and 
the  work  ***  done  were  not  of  such  a  character  as  to  be 
necessarily  dangerous  to  those  using  them  or  being  where 
they  were,  and  hence  they  were  not  bound  either  by  contract 
or  by  any  considerations  of  public  policy  or  safety. 

Farrant  v.  Barnes,  11  Coui.  B.,  N.  S.,  553,  is  to  the  same 
effect  as  Thomas  v.  Winchester,  6  N.  Y.  397,  57  Am.  Dec.  455, 
and  McDonald  v.  Snelling,  14  Allen,  294,  92  Am.  Dec.  768,  as 
it  was  decided  upon  the  principle  that  a  man  who  delivered  an 
article  which  he  knows  to  be  dangerous  or  noxious  to  another 
person,  without  notice  of  its  nature  and  qualities,  is  liable  for 
any  injury  which  may  likely  result,  and  which  does  in  fact 
result,  therefrom  to  that  person  or  any  other  who  is  not  him- 
self informed. 

In  Heaven  v.  Pender,  11  Q.  B.  Div.  503,  Cotton,  L.  J.,  in  de- 
livering the  opinion  of  the  majority  of  the  court  and  in  declin- 
ing to  concur  in  all  the  principles  enunciated  by  the  master 
of  rolls,  said:  "I  in  no  way  intimate  any  doubt  as  to  the 
principle  that  any  one  who  leaves  a  dangerous  instrument,  as 
a  gun,  in  such  way  as  to  cause  danger,  or  who  without  due 
warning  supplies  to  others  for  use  an  instrument  or  thing 
which  to  his  knowledge,  from  its  construction  or  otherwise,  is 
in  such  a  condition  as  to  cause  danger,  not  necessarily  incident 
to  such  an  instrument  or  thing,  is  liable  for  injury  caused  to 
others  by  reason  of  his  negligent  acts."  The  appellee  has 
cited  Benjamin  on  Sales,  edition  of  1888,  Barry  v.  Croskey,  2 
John  &  H.  1,  and  other  authorities  to  establish  the  principle 
that  a  false  representation  made  by  one  person  to  another, 
upon  which  a  third  person  acts,  and  so  acting  was  injured, 
does  not  give  such  third  person  a  right  of  action,  unless  such 
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false  representation  was  made  with  the  intent  that  it  should 
be  acted  upon  by  him  in  the  manner  that  occasions  the  in- 
jury or  loss.  That  may  be  a  correct  doctrine  as  far  as  it  goes, 
as  established  by  the  English  courts,  but  we  do  not  under- 
stand it  to  be  the  law  as  settled  by  the  courts  of  this  country, 
unless  it  be  taken  with  the  further  qualification  that  if  the 
act  done  ^^"^  violate  a  duty  owed  to  the  particular  person 
injured  or  to  the  public,  the  defendant  will  be  liable  to  a  third 
person.  We  are  not  prepared  to  announce  as  the  law  of  this 
state  that  a  vendor  can,  by  means  of  false  representations  as 
to  the  character  and  condition  of  the  thing  sold,  induce  his 
vendee  to  purchase  it  from  him,  thereby  causing  him  inno- 
cently to  subject  a  third  person  to  the  injury  which  naturally 
comes  from  his  coming  in  contact  with  the  thing  purchased, 
and  still  in  all  cases  excuse  liability  to  such  third  person, 
unless  the  latter  can  establish  that  such  false  representations 
were  made  with  the  direct  intent  of  their  being  acted  on  by 
him  in  the  manner  that  occasions  the  injury. 

We  have  referred  to  a  number  of  cases  which  present  va- 
rious phases  of  such  questions  as  may  reflect  upon  the  one 
before  us.  Without  deeming  it  necessary  to  pass  upon  all  of 
them,  or  to  go  to  the  full  extent  that  Thomas  v.  Winchester,  6 
N.  Y,  397,  57  Am.  Rep.  455,  has  gone,  we  are  of  the  opinion 
that  the  authorities,  and  a  proper  regard  for  the  protection  of 
innocent  persons,  fully  justify  us  in  the  conclusion  that  if  a 
vendor  sells  any  property  which  he  knows  to  be  imminently 
dangerous  to  human  beings,  and  likely  to  cause  them  injury, 
to  an  innocent  vendee  who  is  not  aware  of  the  danger,  and  to 
whom  false  representations  have  been  made  as  an  inducement 
to  the  sale,  he  may,  under  proper  allegation  and  proof,  be 
held  responsible,  not  only  to  the  vendee,  but  to  such  person 
or  persons  as  the  vendee  may,  in  the  ordinary  course  of 
events,  call  upon  to  take  charge  of  the  property  for  him.  It 
only  remains  for  us  to  determine  whether  the  allegations 
made  in  the  declaration  bring  this  case  within  the  above 
rule. 

It  is  true  that  it  alleges  that  the  defendants  knew  that  the 
disease  of  glanders  was  dangerous  to  human  life,  and  that  it 
may  be  easily  communicated  to  human  beings  who  happen 
to  be  brought  into  contact  with  horses  suffering  therefrom. 
It  does  not,  however,  allege  that  there  is  any  ***  imminent 
or  serious  danger  of  human  beings  contracting  the  disease. 
The  allegatioQ  that  "  it  may  easily  be  con^municated  to  hu- 
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man  beings"  is  not  sufficient,  being  too  indefinite  and  general 
to  bring  tbe  case  within  what  We  deem  to  be  the  correct  prin- 
ciple applicable  to  such  cases.  The  declaration  should  allege 
not  only  that  the  disease  was  imminently  dangerous,  or  some- 
thing to  that  effect,  but  that  the  natural  or  probable  conse- 
quences of  human  beings  coming  into  contact  was  that  they 
would  contract  it.  Glanders  is  not  a  disease  so  frequently 
taken  by  man  as  to  permit  the  court  to  take  judicial  notice 
of  its  character.  Instances  are  probably  very  rare  where 
they  have  contracted  the  disease.  It  may  be  true  that  if  the 
disease  is  taken  by  a  man  his  life  will  be  in  great  danger; 
but  is  there  great  or  imminent  danger  of  his  getting  it  by 
simply  coming  in  contact  with  it?  Is  that  the  natural  and 
probable  result  to  be  expected  ?  The  declaration  must  not 
leave  to  conjecture  or  implication  any  thing  that  is  ma- 
terial. 

In  such  cases  as  Thomas  v.  Winchester,  6  N.  Y.  397,  57  Am. 
Dec.  455,  the  defendants  were  held  liable  for  the  negligent 
sale  of  poison,  because  the  probable  result  and  natural  con- 
sequence of  the  use  of  poison  is  the  death  of  or  injury  to  the 
person  taking  it;  but,  in  cases  of  this  character,  it  may  not 
follow  as  a  necessary  or  probable  consequence  that  human 
beings  will  be  injured  as  they  may  come  in  contact  with 
glandered  animals  without  contracting  the  disease.  The 
declaration  should  have  presented  such  a  case  as  showed 
that  the  defendant  owed  a  duty  to  the  deceased  not  to  fraud- 
ulently expose  him  to  a  disease  which  would  probably  result 
in  his  injury  by  coming  in  contact  with  it. 

But  it  is  also  defective  in  not  stating  that  John  W.  Hart- 
love  contracted  the  disease  as  the  probable  and  natural  con- 
sequence of  his  attending  to  the  mare.  If  his  case  is  a  rare 
exception,  and  a  very  unusual  result  from  thus  coming  in 
contact  with  the  disease,  it  would  not  do  to  hold  the  defend- 
ants responsible  for  his  death.  In  such  a  ***  case  they 
could  not  have  been  held  to  have  reasonably  contemplated 
such  a  result  from  their  conduct.  It  would  be  carrying  the 
principle  too  far  and  beyond  what  we  believe  to  be  author- 
ized by  the  authorities.  The  declaration  simply  alleges  that 
John  W.  Hartlove,  while  attending  to  said  mare,  and  using 
due  care,  and  not  knowing  that  she  had  said  disease,  con- 
tracted the  same  and  died.  It  should  have  alleged  that  he 
contracted  the  disease  as  the  probable  and  natural  conse- 
quence of  his  being  brought  in  contact  with  it,  or  something 
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to  that  effect,  and  it  would  have  been  proper  to  set  out  more^ 
fully  John  W.  Hartlove's  coni>ectiou  with  the  case,  so  as  ta 
ehow  that  lie  was  in  the  employ  of  or  had  been  called  in  by 
the  purchaser  to  attend  to  or  treat  the  animal.  For,  although 
we  think  it  can  be  gathered  from  the  declaration  that  John 
W.  Hartlove  was  acting  for  his  brother,  and  was  not  a  mere 
volunteer  or  intermeddler,  it  is  not  very  explicit  in  that  re- 
spect. What  we  have  said  above,  concerning  the  right  of 
one  not  a  party  to  a  contract  to  sue,  has  been  on  the  as- 
sumption that  the  declaration  does  show  that  John  W.  Hart- 
love  was  attending  to  the  mare  at  the  instance  of  his  brother, 
and  for  that  reason  we  think  the  plaintiffs  could  sue  the 
defendants,  provided  the  circumstances  were  such  as  to  jus* 
tify  it,  and  proper  allegations  were  made,  as  we  do  not  mean 
to  decide  that  any  third  person,  without  his  being  in  some 
way  connected  with  the  purchaser,  could  sue. 

Being  of  the  opinion  that  the  declaration  has  not  made  out 
such  a  case  as  calls  upon  the  defendants  to  plead,  we  think 
the  demurrer  was  properly  sustained,  and  will  therefore 
affirm  the  judgment;  but  we  will  remand  the  case  so  that 
the  plaintiffs  can  amend  the  declaration  if  they  see  proper 
to  do  so. 

Judgment  affirmed,  with  costs,  and  cause  remanded. 

Thb  Principal  Cass  is  a  unique  one  in  the  modern  law  of  negligence, 
and  no  other  case  of  the  kind  has  been  found,  though  diligent  search  ha» 
been  made.  There  is  much  strength  in  the  argument  advanced  by  the  coun- 
sel for  appellant,  that  a  man  is  under  a  duty  not  to  expose  his  fellow-men  to 
danger,  and  can  never  lay  this  duty  aside;  that  a  vendor,  in  making  a  sale, 
is  under  an  obligation  to  the  public  as  well  as  to  the  vendee,  and  that  ho 
invades  the  rights  of  the  public  by  sending  out  or  selling  an  article  which 
he  knows  to  be  dangerous  to  every  human  being  brought  into  contact  with 
it,  and  increases  that  danger  by  falsely  misrepresenting  the  character  of  the 
article.  If  there  is  any  difference  between  the  sale  of  a  poisonous  drug  neg- 
ligently misrepresented  and  a  poisonous  horse  fraudulently  misrepresented, 
the  difference  is,  we  apprehend  and  as  argued  by  the  learned  counsel,  that 
the  latter  is  a  far  more  aggravated  case.  Aside  from  the  fact  that  such  acts 
are  often  made  a  violation  of  the  penal  laws  of  the  state,  there  is  a  remedy 
for  such  wrongs  by  a  civil  action,  and  its  foundation  is  the  violation  of  tk- 
public  duty.  Thus,  a  dealer  in  drugs  and  medicines  who  carelessly  labels 
a  deadly  poison  as  a  harmless  medicine,  and  sends  it,  so  labeled,  into  the 
market,  is  responsible  for  his  negligence  to  any  person  who,  without  fault  on 
his  part,  is  injured  thereby,  though  it  may  have  passed  through  other  hands, 
by  intermediate  sales,  before  it  reached  the  person  injured:  Thomas  v.  Win- 
diesUr,  6  N.  Y.  397;  57  Am.  Dec.  466.  So,  if  an  apothecary  negligently  sells 
a  deadly  poison  as  and  for  a  harmless  medicine,  to  one  person  who  buys  it  to 
administer  to  another  person,  and  the  former  gives  the  latter  a  dose  of  it,  as  a. 
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medicine,  from  which  he  dies  in  a  few  hoars,  a  right  of  action  in  tort  against 
the  apothecary  survives  to  the  decedent's  administrator:  NorUm  ▼.  Sewall,  106 
Mass.  143;  8  Am.  Rep.  293.  It  is  the  duty  of  druggists  to  know  the  properties 
of  medicine  which  they  sell,  and  to  employ  persons  capable  of  discriminating 
and  compoanding  according  to  prescription,  and,  if  they  depart  from  it,  or 
ignoraatly  introduce  other  and  poisonous  drugs,  they  are  responsible  for  the 
consequences  to  the  party  injured,  and  cannot  escape  responsibility  by  proof 
of  extraordinary  care  in  general:  Fleet  v.  Hollenkemp,  13  B.  Mon.  219;  56  Am. 
Dec.  563.  The  principle  of  these  cases  seems  to  be  strictly  analogous  to  that 
of  the  principal  case.  Analogous  to  the  principal  case  are  those  decisions  af- 
firming that  a  person  who,  knowing  himself,  or  a  member  of  his  family,  or 
domestic  animals  owned  by  him  or  under  his  control,  to  be  suffering  from 
an  infections  or  contagions  disease,  and  who  wrongfully  or  negligently  ez< 
poses  others  of  the  same  species  to  such  disease,  whereby  they  contract  it, 
is  answerable  for  the  damages  thus  due  to  hia  wrongful  act:  Sm  note  to 
Bwtt  V.  Warner,  162  Mich.  238,  post,  p.  000. 
AM.  8r.  Bv..  Vol.  XLVIL  — » 
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Miller  v.  Prbsoott. 

[163  Massachtjsktts,  12.] 

Landlobs  akd  Tenant. — Unlawful  Use  of  Premises  bt  a  Subtenant 
is  a  breach,  whether  known  to  the  lessee  or  not,  of  a  condition  in  tha 
lease  not  to  make  or  suffer  any  waste  or  any  improper,  unlawful,  or 
oflFensive  use  of  the  premises. 

Landlord  and  Tenant. — A  Forfeiture  is  not  Waited  bt  the  Accept- 
ance OF  Rent  Already  Accrued  under  a  receipt  specifying  that  it 
is  not  to  waive  any  breach  of  the  covenants  and  conditions  of  the  lease. 

Ejectment  by  an  administrator  to  recover  lands  leased  to 
his  testator  by  the  defendant  and  which  were  claimed  to 
have  been  forfeited  by  a  breach  of  the  covenants  of  the  lease. 
The  trial  judge  ruled  in  favor  of  the  defendant. 

W.  0.  Wait,  for  the  plaintiflF. 

W.  D.  Turner,  for  the  defendant. 

**  Knowlton,  J.  The  plaintiflf's  testator,  who  was  the  les- 
see of  the  real  estate  described  in  the  writ,  entered  into  a 
covenant  not  to  "make  or  suffer  any  waste,  or  any  unlawful, 
improper,  or  offensive  use  of  the  said  premises."  By  the 
terms  of  the  report,  judgment  was  to  be  entered  for  the 
defendant  unless  there  was  error  in  one  of  the  two  following 
rulings:  "1.  That  unlawful  use  of  the  premises  by  a  sub- 
tenant was  a  breach  of  the  covenants  and  conditions  of  the 
lease,  whether  known  by  the  plaintiff  or  her  testator  or  not ; 
2.  That  if  the  rent  for  the  months  in  question  was  paid  over 
and  received  according  to  the  receipts  put  in  evidence  marked 
Exhibit  2,  that  would  not  amount  to  a  waiver  of  breaches 

(*84) 
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then  known  to  the  defendant."  On  these  receipts  for  accrued 
rent  was  the  following  indorsement: 

*•  '*  The  receipt  of  this  rent  is  not  to  waive  any  breach  of 
the  covenant  and  conditions  of  the  lease  on  the  Howard 
street  estate." 

The  covenant  referred  to  is  a  covenant  concerning  land, 
and  affecting  the  mode  of  enjoyment  of  it.  Such  a  covenant 
runs  with  the  land,  and  is  binding  upon  persons  who  are  in 
privity  of  estate  with  the  covenantee.  It  is  intended  for  the 
protection  of  the  lessor,  and  he  niay  enforce  it  directly  against 
the  original  lessee  or  against  an  assignee  of  the  lease.  If 
there  is  no  assignment  of  the  lease,  but  a  subletting  of  the 
whole  or  a  part  of  the  premises  for  a  time  less  than  the  re- 
mainder of  the  term,  so  that  no  privity  of  estate  is  created 
between  the  lessor  and  the  subtenant,  the  covenant  would  be 
ineflfectual  for  the  lessor's  protection  if  he  could  not  proceed 
on  the  ground  that  it  applies  as  well  to  an  unlawful  use  by  a 
subtenant  as  by  the  original  lessee.  We  are  of  opinion  that 
the  agreement  not  to  "  make  or  suffer"  an  unlawful  use  of 
the  premises  must  be  interpreted  as  a  stipulation  that  there 
shall  be  no  unlawful  use  by  the  original  lessee,  or  by  any 
person  who  is  occupying  under  him.  It  is  easy  for  the  lessee 
to  control  the  use  of  the  property,  and  to  protect  the  interests 
of  the  lessor  and  of  himself  in  this  particular.  With  this 
interpretation  eflFect  is  given  to  the  word  "  suffer."  It  may 
not  be  reasonable  to  hold  that  the  covenant  makes  the  lessee 
liable  for  an  unlawful  use  of  the  property  by  trespassers;  but 
he  may  well  be  held  to  "  suffer"  an  unlawful  use  of  the  prop- 
erty if  he  does  not  take  effectual  measures  to  prevent  such  a 
use  by  those  who  occupy  by  his  authority.  The  adjudication 
in  Wheeler  v.  Earle,  5  Gush.  31,  51  Am.  Dec.  41,  fully  covers 
the  ruling  now  in  question. 

The  acceptance  of  rent  already  accrued,  accompanied  by 
an  express  agreement  that  the  breach  of  condition  was  not 
thereby  waived,  did  not  affect  the  right  of  the  lessor  to  enter 
for  a  breach  of  the  condition:  Kimball  v.  Rowland,  6  Gray, 
224.  There  was  nothing  necessarily  inconsistent  between 
the  acceptance  of  rent  due  and  the  enforcement  of  the  right 
to  enter.     There  was  no  error  in  the  rulings  at  the  triaL 

Judgment  for  the  defendant. 


Landlord  and  Tenant — Wah'er  uf  FosFErnms  or  Lease.— An  accept* 
ance  by  a  landlord  of  rent  accruing  after  forfeiture,  from  a  tenant,  operates 
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as  a  waiver  of  the  breach  of  the  condition  of  a  lease:  Oowber  v.  Hacketi,  ft 
Wis.  323;  70  Am.  Dec.  467;  Oarnhart  v.  Finney,  40  Mo.  449;  93  Am.  Dec. 
303,  and  note.  This  question  is  fally  discussed  in  the  monographic  note  to 
Moses  V.  Loomis,  ante,  p.  194. 

Lease — Effect  of  Unlawful  Use  by  Sublessee. — A  subtenant's  occu- 
pancy for  an  unlawful  purpose  is  a  breach  of  the  lessee's  covenant  not  to 
occupy  or  suffer  the  premises  to  be  occupied  for  such  purpose:  Wheeler  T. 
JElarle,  5  Cush.  31;  51  Am.  Dec.  41. 


Marwiok  v.  Rogers. 

[163  Massachusetts,  50.] 

Shipfino — General  Average. — The  obligation  to  contribute  to  a  general 
average  loss,  or  to  the  general  average  expenses,  springs  from  the  law 
itself,  and  not  from  any  contract  between  the  parties  concerned.  It  i» 
a  consequence  of  the  common  danger,  where  natural  justice  requires 
that  all  should  contribute  to  indemnify  for  the  loss  of  property  which 
is  sacrificed  by  one  in  order  that  the  whole  adventure  may  be  saved. 

Shipping. — The  Obligation  to  Pay  General  Average  rests  upon  the  ves- 
sel, the  cargo,  and  the  freight  in  proportion  to  their  respective  values^ 
and  upon  the  owners  of  each  in  proportion  to  the  value  of  their  property 
at  risk,  and  may  be  enforced  by  resorting  to  the  lien  upon  the  property 
saved  from  the  common  peril,  or  by  action  against  the  persons  bound  to 
contribute. 

Shipping — General  Avbbage. — The  OBLioATioy  of  a  Charterer  of  ▲ 
Vessel  Who  is  Also  the  Owner  of  the  Cargo  to  contribute  to 
the  general  average  is  not  waived  by  a  provision  in  the  charter  party 
that  all  liability  of  charterers  under  the  agreement  shall  cease  as  soon 
as  the  cargo  is  shipped  on  board.  All  questions,  whether  of  demurrage 
or  otherwise,  to  be  settled  by  the  consignees,  the  owner  and  captain, 
looking  to  their  lien  on  the  cargo  for  these  purposes.  This  olaas» 
affects  him  in  his  capacity  of  charterer  odiy. 

P.  B.  Kiernan,  for  the  plaintiff. 

E,  A.  Upton,  for  the  defendant. 

•®  Barker,  J.  This  suit  is  brought  by  the  owners  of  m 
bark  to  recover  of  the  defendant,  who  was  the  charterer  of 
the  vessel  and  also  owner  of  her  cargo,  his  share  of  general 
average  expenses.  The  declaration  alleges,  in  substance, 
that  the  plaintiffs  are  owners  of  the  vessel,  that  they  made  a 
contract  of  charter  party  with  the  defendant  to  carry  a  general 
cargo  of  merchandise  from  Boston  to  Talcahuano;  that  in  pur- 
suance thereof  the  vessel  was  duly  laden  with  a  cargo  owned 
by  the  defendant  and  sailed  from  port;  that  upon  her  voyage 
she  sustained,  from  bad  weather,  heavy  gales,  and  a  heavy 
sea,  damages  by  which  it  became  •*  necessary  to  put  into  & 
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port  of  distress,  where  there  were  general  average  expenses 
amounting  to  the  sum  of  sixteen  hundred  and  ninety-five 
dollars  and  ninety-five  cents,  of  which  the  cargo  should 
bear  its  proportional  part;  that  a  certain  proportion  of  this 
sum,  but  not  the  full  amount,  was  thereafter  paid  by  the 
owner  of  the  cargo,  which  amount  so  paid  the  plaintiffs 
refused  to  receive  in  full  settlement  of  the  cargo's  proportion 
of  general  average;  that  upon  the  arrival  home  of  the  vessel 
general  average  adjustments  were  duly  made,  in  which  the 
contribution  of  the  cargo  to  the  general  average  expenses 
amounted  to  the  sum  named,  which  sum  was  duly  demanded 
of  the  defendant,  who  refused  payment;  and  that  at  the  time 
of  the  accident,  and  while  the  expenses  were  thus  incurred, 
the  defendant  was  the  owner  of  the  cargo.  The  charter  party 
was  not  set  out  in  the  declaration,  but,  at  the  request  of  the 
defendant,  a  copy  of  it  was  subsequently  filed,  and  it  thus 
appeared  that  it  contained  the  following  stipulation  or  cesser 
clause:  "  It  is  further  agreed  that  all  liability  of  charterers 
under  the  agreement  shall  cease  as  soon  as  the  cargo  is 
shipped  on  board.  All  questions,  whether  of  demurrage  or 
otherwise,  to  be  settled  with  the  consignees,  the  owner  and 
captain  looking  to  their  lien  on  cargo  for  this  purpose." 
Thereafter  the  defendant  demurred,  on  the  ground  that  it 
appeared  in  the  charter  pnrty  that  all  his  liability  thereunder 
ceased  as  soon  as  the  cargo  was  on  board,  and  that  all  ques- 
tions must  be  settled  with  the  consignees,  the  owners  and 
captain  looking  to  their  lien  on  cargo  for  this  purpose,  and 
that  it  appeared  from  the  declaration  that  the  alleged  cause 
of  action  arose  after  the  cargo  had  been  shipped.  This 
demurrer  was  sustained,  and  judgment  ordered  for  the  defend- 
ant, and  the  plaintiffs  appealed  to  this  court. 

Upon  the  hearing  of  the  appeal,  the  defendant,  besides 
contending  that  he  was  freed  by  the  clause  quoted  from 
any  obligation  to  contribute  personally  to  general  average  ex- 
penses, as  the  owner  of  the  cargo  or  otherwise,  also  contended  ' 
that  it  was  implied  by  the  declaration  that  there  was  an  ad- 
justment of  the  general  average  expenses  at  the  port  of  dis- 
tress, by  which  adjustment  the  plaintiffs  were  bound.  But 
there  is  no  allegation  of  such  an  adjustment,  and  the  ques- 
tions which  might  be  raised  if  it  had  been  pleaded  are  not 
open  upon  this  demurrer.  Nor  is  the  question  whether  the 
clause  quoted  exonerates  the  defendant  *•  from  his  obliga- 
tion as  owner  of  the  cargo  to  contribute  to  general  average 
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expenses  raised  in  due  course  of  pleading.  The  declaration, 
while  alleging  that  the  plaintiffs  made  a  contract  of  charter 
party  with  the  defendant,  in  pursuance  of  which  the  vessel 
was  duly  laden  and  sailed  upon  the  voyage  agreed  upon,  is 
not  on  the  charter  party,  but  is  on  an  obligation  imposed  by 
law  upon  the  defendant  as  owner  of  the  cargo.  The  proper 
course  for  the  defendant  was  not  to  crave  oyer  of  the  con- 
tract; but,  if  he  relied  upon  its  provisions  in  defense,  to  plead 
the  charter  party  in  his  answer.  If  a  correct  course  of  plead- 
ing had  been  followed,  the  question  of  the  effect  of  the  stipu- 
lation upon  the  plaintiff's  claim  to  contribution  from  the 
defendant  as  owner  of  the  cargo  would  not  have  arisen  until 
a  later  stage  of  the  cause.  But  as  the  plaintiffs  are  content 
to  accept  and  to  argue  the  issue  upon  the  pleadings  as  they 
stand,  and  as  the  decision  of  the  question  must  be  the  same 
whether  it  is  now  dealt  with  or  at  a  later  stage  of  the  cause, 
we  have  thought  best  now  to  dispose  of  it. 

The  obligation  to  contribute  to  a  general  average  loss,  or  to 
general  average  expenses,  springs  from  the  law  itself,  and  not 
from  any  contract  between  the  parties  concerned:  See  Libby 
V.  Gage,  14  Allen,  261,  267,  in  which,  after  defining  the  obli- 
gation, Mr.  Justice  Gray  says  that  those  who  are  liable  must 
contribute  "in  equity  and  justice,  and  by  the  express  rule  of 
the  Rhodian  law,  preserved  in  the  Pandects,  from  which  the 
maritime  law  of  all  civilized  nations  on  this  subject  is  de- 
rived ":  See,  also,  Burton  v.  English,  12  Q.  B.  Div.  218,  220, 
where  Lord  Brett  says  of  the  obligation,  "I  do  not  think  that 
it  forms  any  part  of  the  contract  to  carry,  and  that  it  does 
not  arise  from  any  contract  at  all,  but  from  the  old  Rhodian 
laws,  and  has  become  incorporated  into  the  law  of  England 
as  the  law  of  the  ocean.  It  is  not  as  a  matter  of  contract, 
but  in  consequence  of  a  common  danger,  where  natural  jus- 
tice requires  that  all  should  contribute  to  indemnify  for  the 
loss  of  property  which  is  sacrificed  by  one  in  order  that  the 
whole  adventure  may  be  saved.  If  this  be  so  the  liability  to 
contribute  does  not  arise  out  of  any  contract  at  all":  See, 
also,  Sturgis  v.  Cary,  2  Curt.  382,  384;  Anderson  v.  Ocean 
S.  S.  Co.,  10  App.  Cas.  107,  114;  Abbott  on  Shipping,  13th 
ed.,  626. 

*'  The  obligation  rests  upon  the  vessel,  the  cargo,  and  the 
freight,  in  proportion  to  their  respective  values,  and  upon  the 
owners  of  each,  in  proportion  to  the  value  of  their  property  at 
risk;  and  it  may  be  enforced  by  resorting  to  a  lien  upon  the 
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property  saved  from  the  common  peril,  or  by  action  against 
the  persons  bound  to  contribute:  See  Abbott  on  Shipping, 
13th  ed.,  657;  Anderson  v.  Ocean  S.  S.  Co.,  10  App.  Cas.  107, 
115. 

The  declaration,  taken  by  itself,  therefore,  states  a  good 
cause  of  action,  springing  from  the  duty  cast  upon  the  defend- 
ant by  the  law  to  contribute  in  payment  of  general  average 
expenses  in  proportion  to  the  value  of  his  cargo;  and  the 
question  for  decision  is,  whether  the  stipulation  of  the  charter 
party  frees  him  from  this  obligation.  In  the  opinion  of  a 
majority  of  the  court  it  does  not. 

It  is  to  be  observed  that  no  explicit  agreement  of  this  char- 
ter party  placed  the  defendant  or  his  property  in  such  a  re- 
lation to  the  vessel  or  to  the  adventure  that  he  was  thereby 
rendered  liable  to  general  average  contributions.  Under  no 
circumstances  could  the  plaintiffs  recover  of  him  such  a  con- 
tribution by  an  action  upon  the  charter  party  as  a  written 
agreement,  the  terms  of  which  bound  him  to  make  such  a 
contribution.  He  agreed  to  furnish  the  vessel  a  full  cargo  of 
lawful  merchandise,  to  pay  a  stipulated  sum  for  the  charter 
or  freight  of  the  vessel  during  the  voyage  on  the  proper  deliv- 
ery of  the  cargo  at  the  port  of  destination,  and  to  pay  de- 
murrage at  a  stipulated  rate  in  case  the  vessel  should  be 
detained  longer  than  the  agreed  lay  days,  either  in  loading 
or  discharging.  But  he  made  no  advance  payment  of  freight, 
and  so  did  not  become  its  owner  in  part  or  in  whole,  and  he 
was  not  required  to  be  the  owner  of  any  part  of  the  cargo. 
There  was  nothing  in  his  agreements  which  constituted  him 
an  owner  either  of  cargo  or  of  freight,  or  which  required  him 
to  become  such  an  owner,  or  which  placed  him  in  such  a 
position  as  to  make  him  liable  to  general  average  charges. 
As  charterer  he  was  not  so  liable.  The  duty  rests  only  upon 
the  owners  of  vessel,  cargo,  and  freight;  and  he  could  perform 
all  his  agreements  without  incurring  that  obligation.  His 
agreements  to  pay  the  freight,  and  to  pay  for  the  detention 
of  the  vessel  at  the  port  of  discharge,  could  only  be  performed 
after  the  cargo  was  on  board.  These  agreements  '*  were 
matters  arising  under  the  charter  party  itself,  which  afiForded 
a  field  for  the  operation  of  the  clause,  the  meaning  of  which 
is  now  in  question,  and  its  operation  is  naturally  limited  to 
that  field.  What  the  parties  agree  is,  that  all  the  defend- 
ant's liability  under  the  charter  party  shall  cease  as  soon  as 
the  cargo  is  shipped  on  board;  and  the  final  sentence,  "All 
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questions,  whether  of  demurrage  or  otherwise,  to  be  settled 
with  the  consignees,  the  owner  and  captain  looking  to  their 
lien  on  cargo  for  this  purpose,"  is  to  be  read  in  the  light  of  this 
agreement.  It  does  not  extend  the  waiver  of  his  liability, 
and  is  to  be  construed  as  dealing  only  with  questions  arising 
under  the  charter  party.  To  give  to  the  stipulation  the 
meaning  for  which  the  defendant  contends,  and  to  construe 
it  as  releasing  him  from  obligations  which  are  not  imposed 
by  the  charter  party,  but  by  the  law  itself,  and  which  are 
incidental,  not  to  his  position  as  charterer,  but  to  his  owner- 
ship of  the  cargo,  a  relation  as  to  which  the  charter  party  is 
silent,  permitting  him  to  furnish  a  cargo  of  which  he  may 
not  be  the  owner,  would  be  to  strain  the  language  of  the  con- 
tract, and  to  do  violence  to  what  we  think,  from  the  whole 
instrument,  was  the  intention  of  the  parties;  namely,  to  free 
the  charterer,  upon  his  furnishing  a  full  cargo,  from  possible 
liabilities  cast  upon  him  by  the  terms  of  the  charter  party, 
which,  by  its  terms,  he  might  otherwise  personally  be  called 
upon  to  discharge  after  the  full  cargo  had  been  shipped  on 
board.  By  force  of  its  provisions,  although  he  had  agreed  in 
terms  to  make  certain  future  payments  if  they  should  be 
earned  by  the  vessel,  he  was  exonerated  from  any  personal 
obligation  to  make  them  when  he  had  put  a  full  cargo  on 
board,  and  the  owners  of  the  vessel  agreed  in  that  case  there- 
after to  look  for  those  payments  only  to  the  cargo  and  to  its 
consignees. 

Such  stipulations,  or  cesser  clauses,  are  not  unusual  in 
charter  parties,  and  questions  of  the  obligation  to  pay  freight, 
or  demurrage,  or  damages  for  detention,  when  the  charter 
party  contains  such  a  clause,  have  frequently  been  before  the 
courts,  especially  in  England:  See  Abbott  on  Shipping,  13th 
ed.,  226-238,  and  cases  there  cited.  So  far  as  we  are  aware, 
the  effect  of  such  a  stipulation  upon  the  liability  of  a  charterer 
to  contribute  as  owner  of  cargo  to  a  general  average  loss  has 
not  been  considered  by  the  English  courts.  But  the  case  of 
GulUschen  v.  Stewart,  11  Q.  B.  Div.  186,  »*  13  Q.  B.  Div. 
317,  holds  that  a  cesser  clause  does  not  exonerate  a  charterer 
who  is  also  consignee  from  a  liability  imposed  upon  him,  not 
as  charterer,  but  as  consignee;  and  the  charterer  was  there 
held  liable  as  consignee,  in  respect  of  delay  at  the  port  of 
discharge,  although  it  was  stipulated  by  a  cesser  clause  in  the 
charter  party  that  the  charterer's  liability  should  cease  as 
soon  as  the  cargo  was  on  board.     Since  the  argument,  our 
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attention  has  been  called  to  the  case  of  7*he  Eliza  Lines,  61 
Fed.  Rep.  308,  3'25,  in  which  the  circuit  court  of  the  United 
States  for  the  first  circuit  very  recently  has  held  that,  if  the 
charterer  is  also  owner  of  the  cargo  under  bills  of  lading,  a 
cesser  clause  does  not  exonerate  him  from  contributing  to  a 
general  average  loss. 

It  is  possible  that  a  charterer,  by  prepaying  the  freight* 
without  a  right  to  repayment  in  case  of  loss,  or  in  other  ways, 
may  become  in  whole  or  in  part  its  owner:  See  Frayes  v. 
Worms,  19  Com.  B.,  N.  S.,  159,  174,  175.  Whether  in  such 
a  case  the  cesser  clause  should  exonerate  him  from  contrib- 
uting, as  owner  of  freight,  to  a  general  average  loss,  we  do 
not  now  decide.  Such  a  liability,  which,  while  imposed  by 
the  law,  might  be  said  to  arise  in  consequence  of  the  position 
in  which  the  terms  of  the  charter  party  place  him  as  owner 
of  freight,  may  perhaps  be  more  readily  considered  as  within 
the  cesser  clause,  than  his  liability  as  owner  of  the  cargo,  a 
relation  which  he  is  not  bound  to  take  by  virtue  of  any  term 
of  his  contract.  While  it  is  plain  that  in  any  voyage  general 
average  losses  or  expenses  may  be  incurred  by  some  parties 
to  the  adventure,  we  are  not  able  to  assent  to  the  conclusion 
that  the  liability  to  which  they  give  rise  is  one  which  can 
fairly  be  impliedly  written  into  every  charter  party,  or  one 
with  which  the  cesser  clause  now  in  question  was  meant  to 
deal.  Unless  in  cases  where,  by  the  terms  of  the  charter 
party,  the  charterer  is  put  into  such  a  relation  to  the  other 
persons  who  are  obliged  to  make  or  are  entitled  to  receive 
contribution  to  a  general  average  loss  or  to  general  average 
expenses  that  the  necessary  result  of  the  contract  is  that  he 
is  liable  to  make  such  contribution  if  a  general  average  loss 
occurs,  we  cannot  assent  to  the  doctrine  that  he  is  released 
by  the  cesser  clause  from  an  obligation  which  the  law  im- 
poses, not  because  he  is  the  charterer  of  the  vessel,  but  be- 
oause  he  is  the  owner  of  the  cargo. 

There  are  other  considerations  which  tend  to  strengthen 
this  *•  conclusion.  The  duty  which  rests  upon  the  parties 
ooncerned  is  one  imposed  by  the  law  itself,  and  it  is  not  a 
matter  of  course  that  one  upon  whom  a  duty  is  so  cast  may 
contract  himself  wholly  out  of  the  obligation,  though  he  may 
stipulate  for  some  other  rule  of  adjustment  than  that  of  the 
place  of  the  contract.  Certainly  an  owner  of  cargo  cannot 
by  a  contract  with  the  owner  of  the  vessel  be  relieved  from 
ihis  obligation  to  other  owners  of  cargo  or  to  other  owners  of 
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freight.  By  the  necessity  of  the  case,  when  a  general  aver- 
age act  is  to  be  done  it  must  be  done  by  the  authority  of  the 
master,  who  is  selected  and  paid  by  the  owners  of  the  vessel, 
and  who  stands  in  a  closer  relation  to  them  than  to  the  own- 
ers of  the  cargo.  Yet,  in  deciding  upon  the  general  average 
act,  he  is  from  necessity  deemed  to  be  the  agent  alike  of  the 
owners  of  the  vessel,  of  the  cargo,  and  of  the  freight;  and 
the  fact  that  the  owner  of  the  cargo  is  exonerated  from  con- 
tributing to  make  good  the  loss  to  be  occasioned  by  the  mas- 
ter's act  may  tend  to  bias  him  in  his  decisions,  and  so  may 
unreasonably  imperil  the  whole  adventure.  If  the  owner  of 
the  cargo  is  exonerated  from  contributing  to  general  average 
losses  he  must  also  be  held  to  have  no  right  to  claim  such 
contribution  from  others,  a  consequence  which  is  not  to  be 
implied  from  an  agreement  like  the  present  charter  party. 
Insurance  of  vessel,  freight,  and  cargo  has  long  been  a  usual 
incident  of  maritime  adventures,  and  in  case  of  an  abandon- 
ment to  the  underwriters  after  a  general  average  loss  the 
insurers  are  substituted  to  the  right  of  the  assured  to  contri- 
bution for  such  losses.  But  the  mutual  relinquishment  of 
the  right  of  contribution  by  the  owners  of  the  vessel  and  of 
the  cargo,  or  its  relinquishment  by  either,  may  avoid  insur- 
ance and  prevent  recourse  to  underwriters,  a  result  which  we 
cannot  believe  was  contemplated  by  either  party  to  the 
present  charter:  See  Schmidt  v.  Royal  Mail  S.  S.  Co.,  45  L.  J. 
Q.  B.  646;  Crooks  v.  Allan,  5  Q.  B.  Div.  38,  40.  In  the  case 
last  cited  it  was  held  that  a  stipulation  inserted  by  the  owners 
of  a  vessel  in  a  bill  of  lading,  to  the  effect  that  they  were  not 
to  be  liable  for  any  damage  which  was  capable  of  being  cov- 
ered by  insurance,  and  which  stipulation  they  contended  had 
the  effect  to  exonerate  them  and  their  vessel  from  liability 
to  contribute  to  general  average  losses,  did  not  so  relieve 
them,  because  "  the  office  of  the  bill  of  lading  is  to  provide 
*'  for  the  rights  and  liabilities  of  the  parties  in  reference  to 
the  contract  to  carry,  and  is  not  concerned  with  liabilities  to 
contribution  in  general  average,  and  unless  the  contrary  ap- 
pears, the  words  used  must  be  so  construed."  The  present 
case  is  so  analogous  to  that  decided  in  Crooks  v.  Allan,  5 
Q.  B.  Div.  38,  as  to  make  that  case  an  authority  for  the  conclu- 
sion to  which  we  have  come.  A  charter  party  is  no  more 
concerned  than  is  a  bill  of  lading  with  liabilities  growing  out 
of  general  average,  nor  is  there  more  reason  for  construing  it 
as  dealing  with  them,  when  it    does  not  do  so  in  express 


Feb.  1895.]  Marwick  v.  Rogers.  44S 

terms.  In  Clinh  v.  Radford  (1891),  1  Q.  B.  625,  in  holding 
that  the  cesser  clause  did  not  exempt  the  charterers  from 
liability  for  delay  at  the  port  of  loading,  because  no  lien  was 
given  by  the  charter  party  for  damages  for  such  delay,  it 
was  said  b}'^  Fry,  L.  J.,  that  "  the  clause  does  not  say  that  all 
the  charterer's  liability  is  to  cease,  nor  simply  the  charter- 
er's liability,  but  the  charterer's  liability  under  the  charter 
party:"  See,  also,  Dunlop  v.  Balfour  (1892),  1  Q.  B.  507; 
Hansen  v.  Harrold  (1894),  1  Q.  B.  612.  The  charter  party 
upon  which  the  defendant  relies  was  made  by  filling  out  a 
printed  blank,  as  is  commonly  the  case  in  making  such  in- 
struments; and  in  construing  it  due  regard  should  be  given 
to  the  incidental  effect  which  our  construction  may  have 
upon  the  rights  of  other  persons  who  make  use  of  such 
blanks;  and  we  think  that  in  the  mercantile  world  such  ces- 
ser clauses  have  not  been  deemed  to  have  any  relation  to 
questions  of  general  average,  or  to  do  more  than  to  regulate 
the  liabilities  of  the  charterer  under  the  charter  party. 

We  are  aware  that  in  the  earlier  decisions  upon  cesser 
clauses  there  are  found  general  expressions  to  the  effect  that 
by  their  operation  the  charterer  is  exonerated  from  all  future 
liability  when  the  cargo  is  laden:  See  Abbott  on  Shipping, 
13th  ed.,  226-238,  and  cases  there  cited.  But  the  present 
English  doctrine  is  that  even  as  to  breaches  of  the  charter 
party  itself  the  clause  will  be  construed  as  inapplicable,  if  by 
construing  it  otherwise  the  shipowner  would  be  left  unpro- 
tected: See  Clinic  v.  Radford  (1891),  1  Q.  B.  625;  Dunlopv. 
Balfour  (1892),  1  Q.  B.  507,  Hansen  v.  Harrold  (1894);  1 
Q.  B.  612. 

And  in  the  English  cases  generally  it  should  be  noticed 
that  the  courts  were  dealing  with  liabilities  of  the  charterer 
as  charterer,  arising  under  the  contract  itself,  and  the  gen- 
eral terms  used  in  such  decisions  are  to  be  qualified  by  that 
fact,  and  do  *®  not  intend  to  hold  that  the  charterer  is  ex- 
onerated from  outside  liabilities  imposed  upon  him  by  the 
law,  when  he  assumes,  and  because  he  assumes,  an  addi- 
tional relation  to  the  adventure  as  owner  of  the  cargo. 

In  the  opinion  of  a  majority  of  the  court  the  entry  must  be, 
judgment  for  defendant  set  aside  and  demurrer  overruled. 

Morton,  J.,  dissented.  He  insisted  that  charter>party  contracts,  be- 
ing commercial  contracts,  should  be  construed,  if  possible,  in  harmony 
with  mercantile  usage  and  understanding,  and  where,  as  in  this  case,  the 
question  relates  to  a  clause  of  a  "peculiar  character,  the  language  of  which 
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is  not  free  from  ambigaity,  such  a  constraotion  should  be  adopted,  if  it  caa 
be,  as  will  be  fair  and  reasonable,  having  regard  to  the  mutual  interest  of 
the  parties  and  to  the  main  object  of  the  contract:"  Dahl  v.  Nelson,  6  App. 
Cas.  38,  59;  Crookewit  v.  Fletcher,  26  L.  J.  Ex.  153,  159. 

The  introduction  of  cesser  clauses  in  the^e  contracts  was  due  to  the  fact 
that  frequently  the  charterer  was  only  an  agent  '*  whose  interest  in  the 
cargo  ceased  after  it  was  shipped  on  board,  or  was  a  merchant  who  expected 
to  dispose  of  the  cargo  while  afloat,  and  both  of  whom  naturally  would  de- 
sire to  be  relieved  from  liability  to  the  shipowner  for  anything  happening 
to  the  ship  during  the  voyage."  The  more  recent  decisions  in  England  in- 
dicate "that  where  the  shipowner  has  a  lien  coextensive  with  the  liability, 
which,  for  aught  it  appears,  was  the  case  here,  the  effect  of  the  cesser 
clause  will  be  to  relieve  the  charterer":  Clink  v.  Radford  (1891),  1  Q.  B. 
625;  Dunlop  v.  Balfour  (1892),  1  Q.  B.  507;  Hansen  v.  Uarrold  (1894),  1 
Q.  R  612. 

The  judge  admitted  the  liability,  independent  of  contract,  to  contribute 
to  general  average  loss,  but  insisted  that  shipowners  could  by  contract  ab- 
solve charterers  from  this  liability,  and  that  the  clause  under  consideration 
in  this  case  showed  an  intention  to  release  the  charterer  from  this  liability 
although  he  was  also  the  owner  of  the  cargo. 

Shipping — General  Averaqk. — When  the  doctrine  of  general  average 
will  be  applied  is  discussed  in  the  extended  note  to  Walker  v.  United  States 
Ins.  Co.,  14  Am.  Dec.  613. 

Shipping — General  Average — Calculation  of. — If  a  fire  in  a  vessel 
at  a  city  wharf  is  extinguished  by  the  city  fire  department  acting  under 
municipal  authority,  and  not  at  the  request  or  direction  of  the  shipmaster, 
the  cargo  saved  is  not  liable  to  contribute  to  a  general  average:  Wamsutta 
MiUs  V.  OH  Colony  S.  S.  Co.,  137  Mass.  471;  50  Am.  Rep.  325. 


Lynch  v.  Kichardson. 

[163  Massachusetts,  160.] 

A  LiVERT-STABLB  KEEPER   MUST  TrT  TO  INFORM    HiMSELT  of    the  habitl 

of  horses  kept  in  his  stable  for  use  in  his  business,  and  evidence  to 
the  effect  that  he  had  kept  a  horse  in  his  use  for  one  or  two  years, 
and  that  different  persons  who  had  never  owned  the  horse  knew  of 
his  viciousneas,  warrants  the  jury  in  finding  that  the  viciousness  was 
known  to  the  owner,  or  that  it  could  have  been  known  to  him  had  he 
exercised  reasonable  care. 
A  LiVERT-STABLE  KEEPER  IS  LiABLE  for  injuries  suffered  by  his  customer 
from  a  horse  that  had  the  habit  of  viciously  kicking  and  trying  to  run 
away  when  starting  for  home,  if  he  knew  of  the  existence  of  this 
habit,  or  by  the  exercise  of  reasonable  care  to  ascertain  whether  the 
horse  was  suitable  for  the  use  of  hirers,  he  ought  to  have  known  that 
it  was  dangerous. 

Tort  for  personal  injuries  suflfered  from  a  horse  let  to  the 
plaintiff's  husband  by  the  defendant,  a  livery-stable  keeper. 
The  testimony  tended  strongly  to  prove  that  the  horse  was  a 
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vicious  and  dangerous  animal,  inclined  at  times  to  kick  and 
run,  and,  while  the  plaintiff  and  other  members  of  her  family 
were  driving  it,  and  without  any  fault  on  her  or  their  part, 
it  commenced  to  run  and  kick,  and  continued  to  do  so  until 
the  reins  broke,  and  the  carriage  was  upset,  and  the  plaintiff 
injured.  The  trial  judge  nevertheless  ruled  that  the  plaintiff 
was  not  entitled  to  recover,  because  it  did  not  appear  that 
the  defendant  knew  that  the  horse  was  vicious. 

0.  L.  Mayherry,  for  the  plaintiff. 
B.  B.  Johnson,  for  the  defendant. 

*•*  Knowlton,  J.  The  defendant  was  a  keeper  of  a  livery- 
stable,  and  the  plaintiff's  husband  hired  of  him  a  horse  and 
carriage  for  use  by  the  plaintiff  and  other  members  of  his 
family.  The  horse  furnished  under  the  contract  was  ad- 
vanced in  years,  and  there  was  evidence  from  which  the  jury 
might  have  found  that  it  had  long  had  a  habit  of  viciously 
kicking  and  trying  to  run  away  when  started  for  home,  after 
having  been  kept  out  for  a  considerable  time.  There  was 
also  evidence  tending  to  show  that  the  plaintiff  and  her 
driver  were  free  from  fault,  and  in  the  exercise  of  due  care. 
It  was  the  duty  of  the  defendant  to  furnish  a  horse  that  had 
no  such  vicious  habit,  and,  *•'  if  he  knew  of  the  existence 
of  the  habit,  or  if,  by  the  exercise  of  reasonable  care  to 
ascertain  whether  the  horse  was  suitable  for  the  use  of 
hirers,  he  ought  to  have  known  that  it  was  dangerous,"  he 
is  liable  for  such  injuries  as  resulted  from  his  wrongful  con- 
duct: Home  V:  Meakin,  115  Mass.  326;  Copeland  v.  Draper^ 
157  Mass.  558;  34  Am.  St.  Rep.  314. 

A  verdict  was  ordered  for  the  defendant  solely  on  the 
ground  that  there  was  no  evidence  that  he  knew  of  the  vici- 
ousness  of  the  horse.  There  was  no  direct  evidence  of  such 
knowledge,  but  we  think  there  was  evidence  from  which  the 
jury  might  well  have  inferred  that  he  knew  the  facts.  The 
evidence  would  have  warranted  the  jury  in  believing  that 
the  habit  was  of  such  a  kind  as  to  be  frequently  manifested. 
It  was  the  duty  of  the  defendant  to  try  to  inform  himself  ia 
regard  to  the  habits  of  horses  kept  in  his  stable  for  use  in  his 
business.  It  does  not  require  a  very  long  acquaintance  with 
a  horse  to  enable  an  ordinary  livery-stable  keeper  to  form  a 
correct  opinion  of  its  qualities.  Usually  he  tries  to  ascertain 
as  much  as  possible  about  it  before  becoming  its  owner.     In 
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the  present  case  the  evidence  indicates  that  different  persona 
who  never  owned  this  horse  knew  of  its  viciousness  before 
the  defendant  bought  it.  It  does  not  very  definitely  appear 
how  long  the  defendant  had  it  before  the  accident,  but  there 
is  evidence  tending  to  show  that  it  was  between  one  and  two 
years.  Callaghan  testified  "that  he  had  known  the  horse 
about  three  or  four  years;  that  it  was  owned  by  one  Carney 
of  Waltham,  and  by  him  sold  to  one  McAuliS'e,  and  by 
McAuliffe  sold  to  the  defendant;  that  he  knew  the  horse 
while  owned  by  Carney  about  a  year  and  a  half;  and  that 
McAuliffe  owned  it  about  six  months,  to  the  best  of  his 
knowledge  and  belief,  before  he  sold  it  to  the  defendant." 
This  evidence  well  warranted  a  finding  without  direct  testi- 
mony that  the  defendant  knew  whether  or  not  the  horse  had 
a  vicious  habit  of  running  and  kicking. 
Exceptions  sustained.        

LiVERY-STABLE  KeEPKR— LIABILITY  FOK  HiEINO  A  ViCIOUS  HORSB.  —  A 
livery-stable  keeper  does  not  warrant  or  insure  the  suitableness  of  every 
horse  he  lets.  Hence  though  he  lets  a  horse  to  be  ridden  and  it  runs  away 
and  injures  its  rider,  the  latter  cannot  recover  for  such  injury  when  the 
stable  keeper  has  not  been  guilty  of  any  negligence,  and  did  not  know  of 
the  horse  having  any  defects  or  vicious  habits:  Copeland  V.  Draper,  157 
Mass.  558;  34  Am.  St.  Rep.  314,  and  note. 


Shea  v.  Gurnet. 

[163  Mabsachttsetts,  184.] 
LlOEKSEE — ^DUTY    OP   LANDOWNER. — A   BOT   WhO  ViSITS  PREMISES  Where 

dangerous  machinery  is  being  operated,  to  amuse  himself  by  riding  in 
the  teams  and  assisting  the  employees,  is,  at  most,  only  a  licensee  and 
volunteer,  to  whom  the  owner  of  the  premises  and  business  owes  no 
duty  except  to  abstain  from  injuring  him  by  active  misconduct.  Nor 
is  it  material  that  the  boy  acted  under  the  direction  of  one  of  the  em- 
ployees. 

ToET  against  Charles  P.  Slack  &  Co.  for  injury  received  by 
the  plaintiff,  a  boy  fourteen  years  of  age,  while  assisting  their 
workmen.  These  workmen  were  engaged  in  sawing  wood, 
by  placing  it  on  a  rocker  and  pushing  it  against  a  circular 
saw.  The  boy  undertook  the  duty  of  taking  the  pieces  of 
wood  from  the  saw  as  they  were  cut,  and  of  throwing  them 
either  upon  the  floor  or  into  a  wagon,  and  let  his  wrist  come 
in  contact  with  the  saw,  and  thus  received  injury.     He  wat 
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not  employed  by  the  defendants  or  the  workmen,  but  was 
acting  for  his  own  amusement  only.  The  trial  judge  ruled 
that  the  plaintifif  could  not  recover. 

L.  E.  Chamberlain  and  H.  Kingman^  for  the  plaintiff. 
R.  0.  Harris  and  C.  H.  Edson,  for  the  defendants. 

i8»  Morton,  J.  The  plaintifif  was  not  in  the  employ  of  the 
defendants.  He  was  not  induced  nor  invited  by  them  to 
enter  their  premises.  He  did  not  go  there  upon  any  matter 
of  mutual  interest  to  him  or  them,  or  upon  any  matter  of 
business.  He  went  there  solely  for  his  own  amusement.  At 
different  times  before  the  accident  he  had  assisted  workmen, 
including  the  one  whom  he  was  helping  when  the  injury 
occurred,  under  such  circumstances  that  the  jury  would 
have  been  warranted  in  finding  that  he  was  doing  it  with  the 
knowledge  of  one  or  both  of  the  defendants.  Once  or  twice, 
as  the  testimony  tended  to  show,  when  about  the  premises, 
he  had  been  directed  by  Slack  to  load  some  boxes.  And  in 
the  same  afternoon,  shortly  before  the  accident  happened,  the 
testimony  tended  to  show  that  Slack  saw  the  plaintifif  help- 
ing to  load  slabs  into  a  wagon,  to  be  taken  to  the  sawhouse, 

But  as  between  the  plaintifif  and  the  defendants,  notwith- 
standing these  circumstances,  he  was  at  tlie  most  only  a 
licensee  and  volunteer,  visiting  the  premises  to  amuse  him- 
self by  riding  in  the  teams  and  by  assisting  the  men.  And 
as  such  the  defendants  owed  him  no  duty  except  to  abstain 
from  injuring  him  by  active  misconduct  on  their  part:  Zoe- 
bisch  V.  Tarbell,  10  Allen,  385,  386;  87  Am.  Dec.  660;  Severy 
V.  Nickerson,  120  Mass.  306;  21  Am.  Rep.  514;  Johnson  v. 
Boston  etc.  R.  R.  Co.,  125  Mass.  75;  Galligan  v.  Metacomet  Mfg. 
Co.,  143  Mass.  527;  Metcalfe  v.  Cunard  S.  S.  Co.,  147  Mass. 
66;  Reardon  v.  Thompson,  149  Mass.  267;  Daniels  v.  New  York 
etc.  R.  R.  Co.,  154  Mass.  349;  26  Am.  St.  Rep.  253;  Billows  v. 
Moors,  162  Mass.  42. 

We  do  not  mean  to  intimate  that  the  plaintifif  was  in  the 
exercise  of  due  care,  even  if  he  were  to  be  regarded  as  the 
servant  of  the  defendants. 

The  direction  by  the  workman.  Arsenal,  does  not  help  the 
plaintifif:  Flower  v.  Pennsylvania  R.  R.  Co.,  69  Pa.  St.  210;  8 
Am.  Rep.  251;  New  Orleans  etc.  R.  R.  Co.  v.  Harrison,  48 
Miss.  112;  12  Am.  Rep.  356;  Howard  v.  Hood^  165  Mass.  391. 

Exceptions  overruled. 
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Real  Pkopeett — Doty  to  Infant  Licensees. — If  an  infant  trespasses 
on  the  premises  of  another,  and  is  injured  by  something  which  he  does  while 
BO  trespassing,  he  cannot  recover  of  tlie  owner  of  the  premises  unless  thein* 
jury  was  wantonly  inflicted  or  was  due  to  his  recklessly  careless  conduct? 
McGuiness  v.  Butler,  159  Mass.  233;  38  Am.  St.  Rep.  412,  and  note. 
Though  a  child  of  tender  years  meeting  with  injury  on  the  premises  of  a 
private  owner  is  a  technical  trespasser,  yet  the  owner  is  liable  if  the  things 
causing  the  injury  have  been  left  exposed  and  unguarded,  and  are  of  such 
a  character  as  to  be  an  attraction  to  a  child:  City  of  Pekin  v.  McMahon,  154 
111.  141;  45  Am.  St.  Rep.  114,  aad  note;  Brinkley  Car  Co.  v.  Cooper,  60  Ark» 
545;  46  Am.  St.  Rep.  216. 


Dover  Stamping  Company  v.  Fellows. 

[168  Massachusetts,  191.] 

Trademarks — Patented  Articles.  —  One  who  has  obtained  the  protec- 
tion afforded  by  a  patent  must  yield  up  his  monopoly  with  all  that 
belongs  to  it  at  the  end  of  the  term.  The  right  to  the  exclusive  use  of 
the  name  given  to  his  goods,  which  may  have  otherwise  become  a  trade- 
mark, will  ordinarily  fall  with  the  patent  itself. 

Trademarks — When  the  Manufacturer  of  a  Patented  Akticlk  Calia 
rr  BY  A  Name  by  which  and  by  no  other  name  it  becomes  known  to  the 
trade,  the  right  to  the  exclusive  use  of  that  name  ceases  with  the  ex- 
piration  of  the  patent.  Therefore,  if  a  particular  patented  eggbeater 
is  known  by  the  name  of  "Dover,"  and  the  patent  expires,  any  person 
may  make  an  eggbeater  of  the  same  character  and  call  it  by  the  same 
name,  unless  he  also  does  something  to  indicate  that  it  is  made  by  some 
other  person. 

Trademark  or  Name.  —One  may  Copy  with  Exactness  what  Another 
has  Produced  without  inflicting  legal  injury,  unless  he  attributes  to 
what  he  has  made  a  false  origin  by  claiming  it  to  be  the  manufacture 
of  some  other  person.  Hence,  when  a  patent  expires,  any  person  may 
make  the  article  in  the  same  form  in  which  it  was  made  by  the  paten- 
tee, and  put  it  on  the  market  for  sale,  and  his  so  doing  is  not  an  inva- 
sion of  a  trade-mark  or  name,  though  he  also  calls  the  article  by  the 
name  by  which  it  was  known  when  its  manufacture  and  sale  were  pro- 
tected by  patent. 

Bill  of  equity  to  enjoin  the  name  of  "  Dover  "  as  applied 
to  eggbeaters. 

T.  W.  Clarke,  for  the  plaintiflF. 

E.  S.  Beach,  for  the  defendants. 

*•*  Allen,  J.  This  case  comes  up  on  a  report  of  the  evi- 
dence, without  any  findings  of  the  facts.  We  have  therefore 
in  the  first  place  to  determine  and  state  the  material  facts 
shown  by  the  evidence,  and  then  to  determine  the  rules  of 
law  applicable  to  the  facts. 

In  1857  a  partnership  or  company  was  established  under 
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the  name  of  the  "  Dover  Stamping  Company,"  which  in  1871 
was  organized  as  a  corporation  under  the  laws  of  this  com- 
monwealth, having  its  usual  place  of  business  in  Boston  and 
its  factory  in  Cambridge.  This  company,  both  before  and 
after  its  organization  as  a  corporation,  may,  for  convenience 
be  called  the  plaintiff.  It  manufactured  and  dealt  in  kitchen 
furnishing  goods  and  tinware.  On  May  31, 1870,  one  Tur- 
ner Williams  obtained  letters  patent  for  an  improved  egg 
beater,  the  essential  principle  of  which  consisted  in  having 
two  interworking  or  interlacing  floats  or  beaters,  revolving  in 
opposite  directions  on  seperate  centers,  and  occupying  the 
dame  rvorkiog  space.  The  plaintiflT  dealt  in  eggbeaters  of 
diflfereni  kinds,  and  in  1870  obtained  control  of  the  Williams 
patent,  and  as  early  as  1872  became  the  owner  of  it.  In  1870 
the  plaintiflF  contracted  with  the  Lamb  Knitting  Machine 
Manufacturing  Company  for  the  manufacture  of  eggbeaters 
under  the  Williams  patent,  and  also  of  other  kinds  of  egg 
beaters.  To  the  eggbeaters  under  the  Williams  patent  the 
plaintiff  gave  the  name  of  "  Dover,"  and  on  October  31, 1870, 
directed  the  Lamb  company  to  put  on  the  wheel  of  the  egg 
beaters  the  words  and  figures,  "  Dover  Egg  ^'^  Beater,  Pat'd 
May  31st,  1 870."  This  was  done.  On  May  6, 1873,  one  Ethan 
Had  ley  obtained  letters  patent  for  an  improvement  in  egg 
beaters.  In  his  specification  he  said:  "  My  invention  relates 
to  an  improvement  in  what  is  known  as  the  Dover  egg 
beater,"  and  in  his  claim  he  spoke  of  his  invention  as  "an 
improvement  on  the  Dover  egg  beater."  This  invention  was 
assigned  to  the  plaintiff.  The  Lamb  company  continued  to 
be  the  exclusive  manufacturer  of  the  Dover  egg  beaters  for 
the  plaintiff  under  these  patents  until  the  expiration  of  the 
last  patent  in  1890.  These  egg  beaters  were  made  in  three 
Bizes.  The  ordinary  size,  adapted  for  family  use,  constituted 
ninety-eight  or  ninety-nine  per  cent  of  the  whole  manufacture. 
The  largest  size  was  sometimes  called  the  *'  mammoth"  or 
"  hotel"  size;  of  these  perhaps  one  thousand  were  made  in  all. 
The  second  largest  size  was  called  the  "  extra  family  size," 
and  perhaps  ten  times  as  many  of  these  were  made  as  of  the 
hotel  size.  The  whole  number  of  Dover  egg  beaters  of  all 
sizes  made  for  the  plaintiff  by  the  Lamb  company  was  about 
four  million.  These  egg  beaters  were  known  by  the  trade 
and  by  the  public  as  "  Dover"  egg  beaters.  They  were 
spoken  of  and  bought  and  sold  under  that  name,  and  they 
bad  no  other  name.     The  name  "  Dover  "  was  used  to  signify 
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and  indicate  this  article;  and  there  was  no  other  usual  short 
way  in  which  to  describe  it.  "Dover"  was  the  name  by 
which  they  were  universally  known.  This  name  signified  the 
above-mentioned  combination  of  floats  or  beaters,  propelled  by 
a  wheel  and  handle.  The  improvement  patented  by  Hadley, 
and  various  unpatented  improvements  which  were  made 
from  time  to  time,  were  not  essential  features  of  the  machine, 
but  were  rather  changes  and  improvements  in  mechanical 
details,  not  aflfecting  the  principle  or  the  general  mode  of 
construction.  Some  stress  has  been  laid  ort  these  changes  in 
the  argument  for  the  plaintiff,  but  they  appear  to  us  insuffi- 
cient to  show  that  the  word  "  Dover"  meant  to  dealers  or  to 
the  public  anything  else  than  egg  beaters  of  that  general 
construction  and  appearance.  From  the  outset  the  general 
construction  and  appearance  remained  about  the  same,  only 
there  were  some  changes  in  mechanical  details  which  were 
not  distinguishing  characteristics  of  the  article. 

Since  1875  various  other  articles  manufactured  or  sold  by 
the  ***  plaintiff  have  been  named  or  called  "  Dover,"  as,  for 
instance,  "Dover  can-spouts,"  "Dover  teakettles,"  "Dover  coal- 
hods,"  etc.  The  plaintiff's  machines  were  all  marked  "  Dover 
Egg  Beater,"  with  dates  of  patents,  in  which  last  particular 
there  was  some  change  after  the  Hadley  patent  was  obtained. 
The  defendants'  machines  which  are  complained  of  were 
marked  simply  "  Dover,"  with  dates  of  other  patents.  Tlie 
defendants'  mode  of  packing  the  goods  had  been  in  use  before 
the  Williams  patent  was  obtained. 

The  plaintiflf  contends,  in  the  first  place,  that  the  word 
"  Dover,"  as  applied  to  egg  beaters,  is  a  trademark,  and  that 
it  is  entitled  to  be  protected  in  the  exclusive  use  of  that 
word.  The  defendants  deny  that  the  plaintff  could  acquire  a 
valid  trademark  in  the  word  "Dover"  under  any  circum- 
stances: Columbia  Mill  Oo.  v.  Alcorn,  150  U.  S.  460;  Sebas- 
tian on  Trademarks,  82,  and  cases  cited.  But  it  is  enough 
for  us  to  inquire  whether  the  plaintiff  has  done  so  under  the 
particular  circumstances  of  this  case. 

A  word  which  might  become  a  valid  trademark  when  ap- 
plied to  an  unpatented  article  may  not  be  so  when  applied 
to  an  article  which  has  the  protection  of  letters  patent.  In 
the  latter  case  the  letters  patent  indicate  the  ownership  and 
origin  of  the  article,  and  it  is  more  readily  to  be  inferred  that 
the  word  is  used  as  a  name  merely  to  identify  the  article 
Usually  the  protection  given  by  a  patent  is  far  greater,  though 
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of  less  duration  in  time,  than  that  obtained  by  the  use  of  a 
trademark;  because  if  an  article  is  patented,  nobody  but 
the  owner  of  the  patent  can,  without  his  consent,  make  or 
sell  anything  embodying  the  same  principles  or  elements, 
while  a  trademark  only  secures  one  in  the  use  of  the  name 
or  emblem  adopted  by  him  and  applied  to  the  article:  Sebas- 
tian on  Trademarks,  15.  One  may  choose  to  rely  on  the  name 
alone,  and  if  so,  he  may  establish  or  create  a  trade-mark 
which  will  be  permanent.  But  if  he  seeks  and  obtains  the  pro- 
tection afforded  by  a  patent,  he  is  bound  to  yield  up  his  hion- 
opoly  with  all  that  belongs  to  it  at  the  end  of  the  term,  and  the 
right  to  the  exclusive  use  of  the  name  given  to  his  goods,  which 
might  otherwise  have  become  a  trademark,  will  ordinarily 
fall  with  the  patent  itself.  It  is  sometimes  said  that  the 
granting  of  a  patent  is  a  contract  with  two  sides  to  it;  *•* 
that  the  government  grants  an  exclusive  use  for  a  term  of 
years,  and  the  patentee  agrees  to  surrender  that  use  fully 
and  freely  for  the  general  benefit  of  the  public  at  the  end  of 
that  term;  and  that  this  contracrt  is  to  be  liberally  construed 
in  favor  of  the  patentee  during  the  term,  and  in  like  manner 
liberally  construed  in  favor  of  the  public  after  the  term  has 
expired:  Robinson  on  Patents,  sees.  40,  44.  This,  at  any 
rate,  describes  with  substantial  accuracy  the  resulting  rights 
of  the  parties.  After  the  expiration  of  a  patent  the  public  is 
entitled  to  make  and  use  the  patented  article,  free  from  re- 
strictions; and  this  right  carries  with  it  whatever  is  necessary 
for  its  full  enjoyment. 

In  Cheavin  v.  Walker,  5  Ch.  Div.  850,  862,  it  was  said  by 
Jessel,  M.  R:  "Protection  only  extends  to  the  time  allowed 
by  the  statute  for  the  patent,  and  if  the  court  were  afterward 
to  protect  the  use  of  the  word  as  a  trademark,  it  would  be  in 
fact  extending  the  time  for  protection  given  by  the  statute. 
It  is,  therefore,  impossible  to  allow  a  man  who  has  once  had 
the  protection  of  a  patent  to  obtain  a  further  protection  by 
using  the  name  of  his  patent  as  a  trademark."  And  in  the 
same  case,  James,  L.  J.,  said:  "It  is  impossible  to  allow  a 
man  to  prolong  his  monopoly  by  trying  to  turn  a  description 
of  the  article  into  a  trademark.  Whatever  is  mere  descrip- 
tion is  open  to  all  the  world."  In  In  re  Palmer's  Trademark^ 
24  Ch.  Div.  504,  521,  Lindley,  L.  J.,  said:  "I  do  not  mean  to 
say  that  a  manufacturer  of  a  patented  article  cannot  have  a 
trademark  not  descriptive  of  the  patented  article  so  as  to  be 
entitled  to  the  exclusive  use  of  that  mark  after  the  patent  has 
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expired;  for  instance,  if  he  impressed  on  the  patented  articlet 
a  griflBn,  or  some  other  device;  but  if  his  only  trademark  is 
a  word  or  set  of  words  descriptive  of  the  patented  article  of 
which  he  is  the  only  maker,  it  appears  to  me  to  be  impos- 
sible for  him  ever  to  make  out  as  a  matter  of  fact  that  this 
mark  denotes  him  as  the  maker  as  distinguished  from  other 
makers."  And  in  In  re  Leonard  &  Ellis'  Trademark,  26  Ch. 
Div.  288,  303,  304,  after  an  elaborate  exposition  by  Lord 
Chancellor  Selborne,  it  was  said  by  Cotton,  L.  J:  "If  a  man 
has  a  patent,  and  during  the  term  of  his  patent  is  the  only 
maker  of  an  article  to  which  he  gives  a  particular  name, 
which  name  during  the  continuance  of  the  patent  comes  to 
be  merely  a  description  of  the  article,  he  cannot,  in  my  opinion^ 
after  his  patent  is  gone,  and  the  making  **•*  of  the  article  is 
free  and  open  to  all  the  world,  claim  the  name  as  his  trade- 
mark." 

In  the  present  case,  it  is  not  necessary  for  us  to  go  so  far 
as  to  say  that  where  there  is  a  patent  there  can  be  no  trade- 
mark, especially  where  some  special  device  or  symbol  is 
added  to  the  general  name  of  the  article  manufactured.  But 
where  one  who  has  a  patented  article  gives  to  it  and  puts 
upon  it  a  name,  and  calls  it  by  that  name  and  by  no  other, 
and  it  becomes  known  to  the  trade  and  to  the  public  exclu- 
sively by  the  name  so  given  to  it  by  the  patentee  or  person 
controlling  the  patent,  then  certainly  it  may  be  said  that,  as 
a  general  rule,  the  right  to  the  exclusive  use  of  the  name 
ceases  with  the  termination  of  the  exclusive  right  to  make 
and  sell  the  thing.  This  is  shown  by  numerous  decisions  in 
England  and  in  this  country:  Linoleum  Mfg.  Co.  v.  Nairn,  7 
Ch.  Div.  834;  Wheeler  &  Wilson  Mfg.  Co.  v.  Shakespear,  39^ 
L.  J.  Ch.  36;  Young  v.  Macrae,  9  Jur.,  N.  S.,  322;  In  re  Palmer's 
Trademark,  24  Ch.  Div.  504,  517,  520,  521;  In  re  Leonard  & 
Ellis'  Trademark,  26  Ch.  Div.  288;  Singer  Mfg.  Co.  v.  Stan- 
age,  6  Fed.  Rep.  279;  Singer  Mfg.  Co.  v.  Riley,  11  Fed.  Rep. 
706;  Singer  Mfg.  Co.  v.  Larsen,  8  Biss.  151;  Singer  Mfg.  Co. 
\.  June  Mfg.  Co.,  41  Fed.  Rep.  208;  Brill  v.  Singer  Mfg.  Co., 
41  Ohio  St.  127;  52  Am.  Rep.  74;  Tucker  Mfg.  Co.y.Boying- 
ton,  Fed.  Cas.  No.  14229,  9  U.  S.  Pat.  Gaz.  455;  In  re  Con- 
iolidated  Fruit  Jar  Co.,  14  U.  S.  Pat.  Gaz.  269;  Lorillard  v. 
Pride,  28  Fed.  Rep.  434;  Gaily  v.  CoWs  Patent  Fire  Arm» 
Mfg.  Co.,  30  Fed.  Rep.  118;  Coats  v.  Merrick  Thread  Co.,  36 
Fed.  Rep.  324;  Hiram  Holt  Co.  v.  Wadsworth,  41  Fed.  Rep. 
84.     The  inclination  of  courts  to  treat  a  name  so  used  a» 
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merely  the  name  of  the  goods,  and  not  as  denoting  any  con- 
nection between  them  and  the  trader,  is  mentioned  by  the 
text-writers:  Kerly  on  Trademarks,  40-42,  201,  202,  405; 
Sebastian  on  Trademarks,  59-61.  See,  also,  Browne  on 
Trademarks,  sees.  220  a,  221. 

If  therefore  we  should  assume  that  there  may  be  a  double 
use  of  a  word  like  '*  Dover,"  and  that  it  may  be  used 
.both  as  the  name  of  the  patented  article  and  as  a  trade- 
mark, then  it  would  be  necessary  to  see  if  in  this  case 
there  was  sufl&cient  evidence  to  show  that  the  plaintiff  so 
used  it  as  to  import  a  trademark  as  well  as  the  name  of 
the  patented  article,  and  also  that  the  defendants  have 
used  it  in  a  like  double  sense.  Since,  ordinarily,  *•*  the 
■exclusive  right  to  use  the  name  ceases  with  the  expiration  of 
the  patent,  there  must  at  least  be  something  to  show  some 
special  and  distinguishing  use,  by  which  it  can  be  seen  and 
known  that  the  word  is  not  used  merely  as  the  name  of  a 
thing,  but  to  import  the  additional  feature  of  a  trademark: 
In  re  Leonard  &  Ellis'  Trademark,  26  Ch.  Div.  288,  296,  298. 
There  is  nothing  to  show  that  the  plaintiff  ever  had  this  dis- 
tinction in  mind,  or  used  the  word  in  any  other  manner  than 
merely  as  the  name  given  to  the  egg  beaters.  Nor,  on  the 
other  hand,  is  there  anytliing  to  show  that  the  defendants, 
since  the  expiration  of  the  patent,  have  used  the  word  in  any 
other  sense  than  to  call  the  machine  by  its  name.  This  they 
have  a  right  to  do;  and  to  entitle  the  plaintiff  to  an  injunc- 
tion it  must  be  shown  that  the  defendants  have  used  the 
word  in  a  further  sense,  so  as  to  violate  the  plaintiff's  right 
of  trademark,  while  using  the  word  "  Dover"  as  the  name  of 
the  machine,  as  they  lawfully  may  do;  and  any  injunction 
which  might  be  granted  would  have  to  be  so  limited  as  not 
to  prohibit  the  defendants  from  calling  the  egg  beaters  by 
their  name.  The  distinction  is  fine,  perhaps  too  fine  for  prac- 
tical application.  In  this  case  we  are  not  satisfied,  on  the 
evidence,  that  the  plaintiff  has  any  trademark  in  the  name 
*'  Dover."  A  mere  name  is  often  held  to  be  simply  descrip- 
tive of  the  article  which  is  called  and  known  by  it  and  by  no 
other  name,  and  it  may  be  assignable  to  others,  even  though 
it  is  the  name  of  the  inventor,  or  original  manufacturer,  or 
dealer  himself:  Thomson  v.  Winchester,  19  Pick.  214;  31  Am. 
Dec.  135;  Oilman  v.  Hunnewell,  122  Mass.  139;  Russia  Cement 
Co.  V.  Le  Page,  147  Mass.  206;  9  Am.  St.  Rep.  685,  and  cases 
there  cited;  Noera  v.  Williams  Mfg.  Co.,  158  Mass.  110.     See, 
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also,  Columbia  Mill  Co.  v.  Alcorn,  150  U.  S.  460;  Hall  v.  Bar- 
rows, 4  De  Gex,  J.  &  S.  150.  The  word  "  Dover"  has  by  use 
thus  come  to  be  simply  descriptive  of  an  egg  beater  made  un- 
der the  Williams  patent,  and  it  became  common  to  the  pub- 
lic on  the  expiration  of  that  patent. 

The  plaintiff  contends  that  it  has  a  right  to  protection 
under  Public  Statutes,  chapter  76,  section  1,  providing  that 
trademarks  are  not  to  be  used  without  the  consent  of  their 
owner.  But  the  plaintiff  derives  no  additional  rights  under 
this  provision  of  statute,  because  the  word  "Dover"  was  used 
as  the  name  of  the  machines,  and  not  as  a  trademark,  and  it 
was  not  the  intention  of  the  ***  statute  to  do  away  with  the 
rule  that  the  name  of  a  patented  article  becomes  open  to  gen- 
eral use  upon  the  expiration  of  the  patent.  This  rule  has 
heretofore  been  incidentally  alluded  to  in  a  way  to  imply 
that  it  was  understood  to  be  in  force  in  this  commonwealth: 
American  Order  of  Scottish  Clans  v.  Merrill,  151  Mass.  558, 
562;  Chadwick  v.  Covell,  151  Mass.  190,  195;  21  Am.  St.  Rep. 
442. 

The  plaintiff  further  contends  that  the  defendants  have 
used  the  word  "  Dover"  as  a  mark  on  their  egg  beaters  in  a 
way  calculated  to  deceive  the  public,  independently  of  the 
question  of  the  trademark.  This,  according  to  the  conten- 
tion of  the  plaintiff,  means  that  they  are  passing  off  their 
goods  as  goods  made  for  or  by  the  plaintiff,  and  thus  are  in- 
juring the  plaintiff  by  unfair  competition.  No  doubt  the  use 
of  the  word  "  Dover"  on  the  egg  beaters  is  an  advantage  in 
the  market;  but  this  is  an  advantage  which  the  defendants 
are  entitled  to  have,  unless  the  plaintiff  has  a  valid  trade- 
mark. It  must  now  be  assumed  that  the  plaintiff  has  no 
trademark  in  the  name,  and  that  the  name,  as  well  as  the 
invention,  is  open  to  common  use.  This  being  so,  something 
more  must  be  shown  than  merely  that  the  defendants  are 
making  and  selling  egg  beaters  similar  in  kind  to  those  of 
the  plaintiflF,  and  under  the  same  name:  Magee  Furnace  Co. 
V.  Le  Barron,  127  Mass.  115;  Brill  v.  Singer  Mfg.  Co.,  41 
Ohio  St.  127;  52  Am.  Rep.  74;  Singer  Mfg.  Co.  y.  Riley,  11 
Fed.  Rep.  706;  In  re  Leonard  &  Ellis'  Trademark,  26  Ch.  Div. 
288;  In  re  Ralph's  Trademark,  25  Ch.  Div.  194,  198;  Singer 
Mfg.  Co.  V.  Loog,  8  App.  Cas,  15.  The  evidence  fails  to  show 
any  violation  of  the  plaintiff's  rights  in  this  respect.  There 
is  nothing  in  the  making  of  the  defendants'  egg  beaters  to 
indicate  that  they  were  made  by  the  plaintiff,  unless  the  use 
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of  the  word  "  Dover"  on  the  wheel.  The  defendants  had  a 
right  to  put  this  marking  on  the  wheel.  In  form  and  con- 
Btruction  and  general  appearance  there  was  some  resemblance 
between  the  defendants'  egg  beaters  and  the  plaintiffs;  but 
imitation  in  these  respects  is  lawful.  In  Fairbanks  v.  Jacobus, 
14  Blatch.  C.  C.  337,  it  was  held  that,  apart  from  patents  and 
trademarks,  "Any  one  may  make  anything  in  any  form,  and 
may  copy  with  exactness  that  which  another  has  produced, 
without  inflicting  any  legal  injury,  unless  he  attributes  to 
that  which  he  has  made  a  false  origin,  by  claiming  it  to  be 
the  manufacture  of  another  person."  This  was  *"*  cited 
and  approved  in  Brill  v.  Singer  Mfg.  Co.,  41  Ohio  St.  127,  138, 
52  Am.  Rep.  74,  where  it  was  held  broadly  that  "  where  ma- 
chines, during  the  time  they  are  protected  by  a  patent,  become 
known  and  identified  in  the  trade  by  their  shape,  external 
appearance,  or  ornamentation,  the  patentee,  after  the  expira- 
tion of  the  patent,  cannot  prevent  others  from  using  the  same 
modes  of  identification  in  machines  of  the  same  kind  manu- 
factured and  sold  by  them."  And  in  Singer  Mfg.  Co.  v.  June 
Mfg.  Co.,  41  Fed.  Rep,  208,  the  above  doctrines  were  reaf- 
firmed with  distinctness  and  emphasis.  There  is  no  unfair 
competition,  apart  from  the  infringement  of  a  patent  or  trade- 
mark, unless  the  competing  person  so  makes  or  marks  his 
goods  or  conducts  his  business  that  purchasers  of  ordinary 
caution  and  prudence,  and  not  those  who  are  exceptionally 
dull,  are  likely  to  be  misled  into  the  belief  that  his  goods  are 
the  goods  of  somebody  else:  Oilman  v.  Hunnewell,  122  Mass. 
139,  148-150;  Singer  Mfg.  Co.  v.  Wilson,  2  Ch.  Div.  434,  447, 
per  Jessel,  M.  R.,  whose  decree  was  affirmed  on  appeal;  Brill 
V.  Singer  Mfg.  Co.,  41  Ohio  St.  127;  52  Am.  Rep.  74;  Robert- 
son V.  Berry,  50  Md.  591;  33  Am.  Rep.  328. 

Looking  at  the  whole  case  in  the  light  of  the  defendants' 
right  to  use  the  word  "  Dover"  and  to  make  egg  beaters  simi- 
lar in  construction  and  general  appearance  to  those  of  the 
plaintiffs,  we  find  no  proof  of  anything  unlawful  on  their  part. 

Bill  dismissed.  

Patknts — Use  ArrzR  Expiration. — The  use  of  patterns  snrreptitiously 
copied  from  patterns  used  by  an  inventor  in  casting  a  pump,  the  patent  to 
which  has  expired,  will  be  enjoined  when  such  patterns  have  been  copied 
without  the  assent  of  the  inventor  and  they  cannot  be  duplicated  merely 
by  measuring  the  pump:  Tabor  v.  Hoffman,  118  N.  Y.  30;  16  Am.  St.  Rep. 
740,  and  note.  See  the  discussion  of  this  subject  contained  in  the  extended 
note  to  McCay  t.  Burr,  4tl  Am.  Dec.  443^ 
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Emery  v.  Burbank. 

[168  Massachttsetts,  326.] 

CoirrtiCT  OF  Laws. — A  Oontract  Valid  where  Madb  is  Valid  Evbbt- 
WHERE,  but  is  not  necessarily  enforceable  everywhere. 

CJoMFLicT  OF  Laws.  —  Contract  Valid  where  Made,  when  will  bb 
Denied  Enforcement  Elsewhere. — A  contract  made  in  Maine,  to  the 
effect  that  upon  the  doing  of  certain  things  the  person  for  whom  they 
were  to  be  done  will  make  a  will  in  favor  of  the  other  contracting 
party,  cannot  be  enforced  in  Massachusetts  unless  in  writing.  The 
statute  of  the  latter  state  declaring  that  no  agreement  to  make  a  will 
shall  be  binding  unless  in  writing  embodies  a  fundamental  policy  and 
forbids  that  testators  should  be  sued  in  that  state  upon  such  contracts 
without  written  evidence,  wherever  they  are  made.' 

E.  Greenhood,  for  the  plaintiff. 

A.  Hemeway  and  H.  C.  Mulligan,  for  the  defendant. 

'**  Holmes,  J.  This  is  an  action  on  an  oral  agreement, 
alla^ged  to  have  been  made  in  Maine  in  1890  by  the  defend- 
ant's testatrix.  Mrs.  Rumery,  to  the  effect  that,  if  the  plaintiff 
would  leave  Maine  and  take  care  of  Mrs.  Rumery,  the  latter 
would  leave  the  plaintiff  all  her  property  at  her  death,  and 
also  would  put  four  thousand  dollars  into  a  house  which  the 
plaintiff  should  have.  At  the  trial  evidence  was  introduced 
tending  to  prove  the  agreement  as  alleged.  The  presiding 
justice  ruled  that  the  action  could  not  be  maintained,  and 
the  case  is  here  on  exceptions.  As  we  are  of  opinion  that  the 
ruling  must  be  sustained  under  the  statutes  of  1888,  chapter 
372,  requiring  agreements  to  make  wills  to  be  in  writing,  a 
fuller  statement  of  the  facts  is  not  needful. 

There  is  no  doubt  of  the  general  principles  to  be  applied. 
A  contract  valid  where  it  is  made  is  valid  everywhere,  but  it 
is  not  necessarily  enforceable  everywhere.  It  may  be  con- 
trary to  the  policy  of  the  law  of  the  forum:  Van  Reimsdyk 
V.  Kane,  1  Gall.  371,  375;  Greenwood  v.  Curtis,  6  Mass,  358; 
4  Am.  Dec.  145;  Fant  v.  Miller,  17  Gratt.  47,  62.  Or  again, 
if  the  law  of  the  forum  requires  a  certain  mode  of  proof,  the 
contract,  although  valid,  cannot  be  enforced  in  that  jurisdic- 
tion without  the  proof  required  there.  This  is  as  true  be- 
tween the  states  of  this  Union  as  it  is  between  Massachusetts 
and  England:  Hoadley  v.  Northern  Transp.  Co.,  115  Mass. 
304,  306;  15  Am.  Rep.  106;  PHtchard  v.  Norton,  106  U.  S.  124, 
134;  Downer  v.  Chesebrough,  36  Conn.  39;  4  Am.  Rep.  29; 
Kleemanv.  Collins,  9  Bush,  460;  Fant  v.  Miller,  17  Gratt.  47; 
Hunt  V.  Jones,  12  R.  I.  265,  266;  34  Am.  Rep.  635;   Yates  v. 
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Thomson,  3  Clark  &  F.  544,  586,  587;  Bain  v.  Whitehaven  etc. 
Ry.  Co.,  3  H.  L.  Cas.  1,  19;  Leroux  v.  Brown,  12  Com.  B.  801. 
When  the  law  involved  is  a  statute,  it  is  a  question  of  con- 
etruction  whether  the  law  is  addressed  to  the  necessary  con- 
stituent elements  or  legality  of  the  contract  on  the  one 
hand,  or  to  the  evidence  by  which  it  shall  be  proved  on  the 
other.  In  the  former  case  the  law  affects  contracts  made 
within  the  jurisdiction  wherever  sued,  and  may  '*®  affect 
only  them:  Drew  v.  Smith,  59  Me.  393.  In  the  latter  it  ap- 
plies to  all  suits  within  the  jurisdiction  wherever  the  con- 
tracts sued  upon  were  made,  and  again  may  have  no  other 
effect.  .  It  is  possible,  however,  that  a  statute  should  affect 
both  validity  and  remedy  by  express  words,  and  this  being 
60,  it  is  possible  that  words  which  in  terms  speak  only  of 
one  should  carry  with  them  an  implication  also  as  to  the 
other.  For  instance,  in  a  well-known  English  case,  Maule, 
J.,  said:  "The  fourth  section  of  the  statute  of  frauds  en- 
tirely applies  to  procedure."  And  on  this  ground  it  was 
held  that  an  action  could  not  be  maintained  upon  an  oral 
contract  made  in  France.  But  he  went  on:  "  It  may  be  that 
the  words  used,  operating  on  contracts  made  in  England, 
renders  them  void":  Leroux  v.  Brown,  12  Com.  B.  801,  805, 
827.  We  cite  the  language,  not  for  its  particular  application, 
but  as  a  recognition  of  the  possibility  which  we  assert. 

The  words  of  the  statute  before  us  seem  in  the  first  place, 
and  most  plainly,  to  deal  with  the  validity  and  form  of  the 
contract.  "No  agreement  ....  shall  be  binding,  unless 
such  agreement  is  in  writing."  If  taken  literally,  they  are 
not  satisfied  by  a  written  memorandum  of  the  contract;  the 
contract  itself  must  be  made  in  writing.  They  are  limited, 
too,  to  agreements  made  after  the  passage  of  the  act,  a  limit- 
ation which  perhaps  would  be  more  likely  to  be  inserted  in 
a  law  concerning  the  form  of  a  contract  than  in  one  which 
only  changed  a  rule  of  evidence.  But  we  are  of  opinion 
that  the  statute  ought  not  to  be  limited  to  its  operation  on 
the  form  of  contracts  made  in  this  state.  The  generality 
of  the  words  alone,  "  no  agreement,"  is  not  conclusive.  But 
the  statute  evidently  embodies  a  fundamental  policy.  The 
ground,  of  course,  is  the  prevention  of  fraud  and  perjury, 
which  are  deemed  likely  to  be  practiced  without  this  safe- 
guard. The  nature  of  the  contract  is  such  that  it  naturally 
would  be  performed  or  sued  upon  at  the  domicile  of  the 
promisor.     If  the   policy  of  Massachusetts  makes  void  an 
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oral  contract  of  this  sort  made  within  the  state,  the  same 
policy  forbids  that  Massachusetts  testators  should  be  sued 
here  upon  such  contracts  without  written  evidence,  wherever 
they  are  made. 

If  we  are  right  in  our  understanding  of  the  policy  estab- 
lished by  the  legislature,  it  is  our  duty  to  carry  it  out  so  far 
as  we  can  do  so  without  coming  into  conflict  with  paramount 
principles,  '**  "If  oral  evidence  were  offered  which  the  lex 
fori  excluded,  such  exclusion,  being  founded  on  the  desire 
of  preventing  perjury,  might  claim  to  override  any  contrary 
rule  of  the  lex  loci  contractus,  not  only  on  the  ground  of  its 
being  a  question  of  procedure,  but  also  because  of  that  reser- 
vation in  favor  of  any  stringent  domestic  policy  which  con- 
trols all  maxims  of  private  international  law":  Westlake  on 
Private  International  Law,  3d  ed.,  sec.  208;  Wharton  on 
Conflict  of  Laws,  2d  ed.,  sec.  766. 

In  our  view,  the  statute,  whatever  it  expresses,  implies  a 
rule  of  procedure  broad  enough  to  cover  this  case.  It  is  not 
necessary  to  decide  exactly  how  broad  the  rule  may  be — 
whether,  for  instance,  if,  by  some  unusual  chance,  a  suit 
should  happen  to  be  brought  here  against  an  ancillary 
administrator  upon  a  contract  made  in  another  state  by  one 
of  its  inhabitants,  the  contract  would  have  to  be  in  writing. 
The  rule  extends  at  least  to  contracts  by  Massachusetts 
testators.  It  might  be  possible  to  treat  the  words  *'  signed 
by  the  party  whose  executor  or  administrator  is  sought  to  be 
charged,"  as  meaning  "  signed  by  the  party  whose  executor 
or  administrator  is  sought  to  be  charged  in  Massachusetts," 
and  to  construe  the  whole  statute  as  directed  only  to  procedure: 
Compare  Fant  v.  Miller,  17  Gratt.  47,  72,  et  seq;  Denny  v. 
Williams,  5  Allen,  1,  3,  9.  Upon  this  question  also  we  express 
no  opinion.  All  that  .we  decide  is  that  the  statute  does  apply 
to  a  case  like  the  present. 

The  law  of  the  testator's  domicile  is  the  law  of  the  will.  A 
contract  to  make  a  will  means  an  eff'ectual  will,  and  therefore 
a  will  good  by  the  law  of  the  domicile.  In  a  sense,  the  place 
of  performance,  as  well  as  the  forum  for  a  suit  in  case  of 
breach,  is  the  domicile.  We  do  not  draw  the  conclusion  that 
therefore  the  validity  of  all  such  contracts,  wherever  sued  on, 
must  depend  on  the  law  of  the  domicile.  That  would  leave 
many  such  contracts  m  a  state  of  indeterminate  validity 
until  the  testator's  death,  as  he  may  change  his  domicile  so 
long  as  he  can  travel.     But  the  consideration  shows  that  the 
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final  domicile  is  more  concerned  in  the  policy  to  be  insisted 
on  than  any  other  jurisdiction,  and  justifies  it  in  framing  its 
rules  accordingly.  There  would  be  no  question  to  be  argued 
if  the  law  were  in  terms  a  rule  of  evidence.  It  is  equally 
open  for  a  state  to  declare,  upon  the  same  considerations 
which  dictate  a  rule  of  evidence,  that  a  contract  '••  must 
have  certain  form  if  it  is  to  be  enforced  against  its  inhabi- 
tants in  its  courts.  Legislation  of  this  kind  for  contracts 
which  thus  necessarily  reach  into  the  jurisdiction  in  their 
operation  hardly  goes  as  far  as  statutes  dealing  with  substan- 
tive liability  which  have  been  upheld:  Commonwealth  v. 
Macloon,  101  Mass.  1;  100  Am.  Dec.  89. 

If  the  statute  applies,  the  fact  that  the  plaintiflFhas  furnished 
the  stipulated  consideration  will  not  prevent  its  application. 

Exceptions  overruled.        

Contracts — Law  of  Place. — A  contract  valid  where  made  is  valid  every- 
where as  to  matters  bearing  upon  its  execution,  interpretation,  and  validity: 
Armstrong  v.  Best,  112  N.  C.  59;  34  Am.  St.  Rep.  473,  and  note.  This 
question  is  fully  discussed  in  the  notes  to  Robinson  v.  Queen,  10  Am.  St.  Rep. 
698,  and  Graves  v.  Johnson,  32  Am.  St.  Rep.  450;  and  the  extended  note  to 
Utihe  V.  Buck,  46  Am.  St.  Rep.  448. 

Contracts — Conflict  of  Laws — Enforcembnt. — Matters  connected  with 
the  performance  of  a  contract  are  regulated  by  the  law  prevailing  at  the 
place  of  performance:  Waoerly  Nat.  Bank  v.  Hall,  150  Pa.  St.  466;  30  Am. 
St.  Rep.  823,  and  note.  A  contract. valid  where  made  is  generally  valid 
elsewhere;  but  to  this  rule  there  is  the  exception  that  no  state  or  nation  is 
bound  to  recognize  or  enforce  contracts  which  are  injurious  to  its  own  inter- 
ests or  the  welfare  of  its  people,  or  which  are  in  violation  of  its  own  laws: 
Wasaerboelier  v.  Boulier,  84  Me.  165;  30  Am.  St.  Rep.  344,  and  note. 
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(163  Massachusetts,  352.] 

Conflict  of  Laws— Insolvency. — A  Nonresident  Creditob  is  not  barred 
by  a  discharge  in  insolvency  granted  here  unless  he  has  come  in  and 
submitted  himself  to  the  jurisdiction  of  the  court.  If  he  thus  comes 
in  and  proves  his  claim  and  takes  a  dividend  on  it,  or  if  be  accepts  a 
sum  offered  under  composition  proceedings,  he  is  held  to  have  waived 
his  right  of  objection. 

Conflict  of  Laws — Insolvency  Proceedings. — A  Nonresidbnt  Crbd- 
ITOR  HAVING  A  Claim  AGAINST  Two  INSOLVENT  FiRMS,  both  included 
in  the  same  proceedings  in  insolvency,  one  consisting  of  two  members, 
and  the  other  of  the  same  two  members  and  a  third,  who  proves  his 
claim  against  the  latter  firm,  votes  foi  an  assignee,  and  receives  a  divi- 
dend, is  not  precluded  from  maintaining  an  action  against  the  other  firm 
upon  the  demand  against  it. 
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Action  upon  a  promissory  note  executed  by  the  defend- 
ants, Paige  and  Go\ne.  For  a  defense  they  relied  upon  cer- 
tain proceedings  in  insolvency  as  expressed  in  the  opinion 
of  the  court.  This  defense,  having  been  overruled  by  the 
trial  judge,  the  defendants  appealed. 

Q.  A.  Blaney  &  S.  Robinson,  for  the  defendants. 

F.  H.  Williams  &  F.  M.  Copeland,  for  the  plaintiflF. 

**'  Allen,  J.  It  is  well  settled  and  familiar  that  a  non- 
resident creditor  is  not  barred  of  his  claim  by  a  discharge  in 
insolvency  granted  here,  unless  he  has  come  in  and  submitted 
himself  to  the  jurisdiction  of  the  court:  Phosnix  Nat.  Bank 
V.  Batcheller^  151  Mass.  589.  If  he  thus  comes  in  and  proves 
his  claim  and  takes  a  dividend,  or  if  he  accepts  the  sum 
offered  under  composition  proceedings,  he  is  held  to  have 
waived  this  right  of  objection:  Murray  v.  Roberts,  150  Mass. 
353;  15  Am.  St.  Rep.  209;  Eustis  v.  Bolles,  146  Mass.  4l3;  4 
Am.  St.  Rep.  327;  150  U.  S.  361. 

In  the  present  case  there  were  two  firms,  Paige  &  Gove 
and  Crosby,  Paige  &  Gove.  The  latter  firm  consisted  of  the 
members  of  the  former  firm  with  the  addition  of  Crosby. 
Both  firms  were  included  in  the  same  proceedings  in  insol- 
vency, and  the  plaintiff,  a  nonresident,  held  a  claim  against 
each  firm.  He  proved  only  the  claim  against  Crosby,  Paige 
<fe  Gove,  and  voted  thereon  for  assignee  and  took  a  dividend 
therein.  It  is  not  stated  whether  his  vote  affected  the  choice 
of  assignee  or  not.  The  question  is,  whether  his  claim 
against  the  other  firm  and  its  members  is  thereby  barred,  a 
discharge  having  been  granted  to  the  debtors. 

No  objection  has  been  raised  to  the  method  of  including 
both  firms  in  the  same  proceedings  in  insolvency.  There  was 
nothing  beyond  the  facts  already  stated  to  show  an  intention 
on  the  part  of  the  plaintiff  to  waive  his  right  to  pursue  his 
present  claim  by  an  action  at  law. 

The  statutes  do  not,  in  terms,  provide  for  a  case  where  the 
same  persons  are  members  of  more  than  one  firm.  In  Eng- 
land a  practice  grew  up  by  which  a  commission  in  bank- 
ruptcy against  several  partners  would  include  not  only  the 
individual  members,  but  all  minor  partnerships  existing 
anjongst  them  as  well,  distinct  accounts  being  kept.  Under 
this  practice,  a  general  order  was  passed  by  Lord  Rosslyn,  in 
1794,  that  under  a  joint  commission  against  a  firm  separate 
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debts  might  be  proved  as  of  course,  without  filing  a  special 
petition  for  liberty  to  do  so:  2  Christian's  Bankrupt  Law, 
2d  ed.,  31,  32.  And  it  was  held  that  creditors  of  a  minor 
firm  consisting  of  some  of  the  members  of  the  larger  '**  firm 
might,  in  like  manner,  prove  their  claims:  Ex  parte  Worth- 
ington,  3  Madd.  26.  But  a  creditor  whose  claim  was  against 
the  firm  and  algo  against  one  or  more  of  its  members  could 
not  make  double  proof,  even  though  the  obligation  was  created 
by  different  instruments:  Ex  parte  Bevan,  10  Ves.  107;  Rob- 
eon  on  Bankruptcy  Practice,  726-728.  This,  however,  was 
altered  by  tlie  bankruptcy  acts  of  1861  and  1883,  so  that 
double  proof  might  be  made;  and  it  was  held  that  the  fact 
that  an  individual  partner  had  given  security  for  the  debt 
could  not  prevent  the  creditor  from  proving  against  the  firm 
without  giving  up  his  security,  the  reason  being  that  the 
joint  and  separate  estates  are  considered  in  the  administra- 
tion of  the  property  in  bankruptcy  as  distinct  estates:  Rob- 
son  on  Bankruptcy  Practice,  729-731,  and  cases  cited. 

In  Massachusetts  double  proof  is  allowed,  without  any  ex- 
press statute  authorizing  it:  Roger  Williams  Nat.  Bank  v. 
Hall,  160  Mass.  171.  And  although  the  proceedings  are  joint, 
this  is  rather  as  a  matter  of  convenience.  It  was  held  in 
England  that  the  jurisdiction  to  supersede  prior  proceedings 
Against  one  partner,  upon  the  institution  of  proceedings 
wliich  embraced  the  firm,  was  entirely  discretionary,  and 
would  be  determined  by  considerations  of  convenience:  Ex 
parte  Rowlandson,  1  Rose,  416;  Robson  on  Bankruptcy  Prac- 
tice, 687.  The  practice  in  this  country  seems  to  have  been 
the  same:  In  re  Mitchell^  3  Nat.  Bank.  Reg.  441;  In  re 
Stevens,  5  Nat.  Bank.  Reg.  112;  1  Saw.  397.  And  where  one 
of  the  partners  of  a  bankrupt  firm  was  also  a  member  of 
another  firm  which  had  a  claim  against  the  bankrupt  firm, 
ihe  claim  was  allowed  to  be  proved,  the  two  firms  being  re- 
garded as  distinct  legal  entities,  capable  of  contracting  with 
each  other  in  equity:  In  re  Buckhause,  2  Low.  331;  10  Nat. 
Bank.  Reg.  206.  In  the  present  case,  the  transactions  of  the 
different  firms  were  distinct,  and  for  most  purposes  the  estates 
are  also  considered  as  distinct.  The  plaintiff^'s  claim  against 
the  defendants  is  not  the  same  as  that  which  he  proved  in 
insolvency.  And  we  are  of  opinion  that  the  waiver  which  is 
implied  by  his  act  of  proving  a  claim  against  one  of  the  part- 
nerships does  not  extend  to  his  claim  against  the  other. 

Merely  proving  the  claim  of  itself  signifies  but  little.    A 
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claim,  after  being  proved  and  allowed,  may  be  withdrawn  by 
leave  of  court,  and,  being  so  withdrawn,  no  consequence  fol- 
lows '**  from  the  fact  of  its  having  been  so  proved:  Morse  y. 
Lowell,  7  Met.  152;  Safford  v.  Slade,  11  Cush.  29;  Franklin 
County  Nat.  Bank  v.  Greenfield  Bank,  138  Mass.  515,  526; 
Nichols  V.  Smith,  143  Mass.  455.  In  Bemis  v.  Smith,  10  Met. 
194,  it  was  held  to  be  the  right  of  a  creditor,  under  the  cir- 
cumstances there  shown,  to  withdraw  his  proof  without  leave 
of  court,  in  order  to  use  his  claim  by  way  of  setoff. 

The  fact  of  a  creditor's  having  voted  for  assignee,  and  even 
of  having  by  his  vote  controlled  the  choice,  settles  nothing 
conclusively.  After  having  done  so,  he  may  still,  by  leave  of 
court,  withdraw  the  claim  so  voted  upon,  in  order  to  avail 
himself  of  advantages  which  he  would  lose  if  the  proof  stood: 
Franklin  County  Nat.  Bank  y.  Greenfield  Bank,  138  Mass.  515; 
Nichols  V.  Smith,  143  Mass.  455. 

The  taking  of  a  dividend  by  the  plaintiff  upon  his  claim 
against  one  firm  ought  not  to  affect  his  claim  against  the 
other  firm.  No  decision  has  come  to  our  notice  where  this 
question  has  been  determined.  We  need  not  consider  how  it 
would  be  if  botii  claims  were  against  the  same  firm  or  the 
same  individual,  and  only  one  of  them  was  proved;  or  if  a 
creditor  held  two  claims,  one  fiduciary  and  the  other  not,  and 
only  proved  the  latter.  We  limit  ourselves  to  the  question 
which  is  now  presented.  If  two  firms  consisting  in  part  of 
the  same  members  are  included  in  the  same  proceedings  in 
insolvency,  and  a  nonresident  creditor  holds  a  claim  against 
each  firm,  and  proves  against  only  one  of  them,  and  votes  for 
assignee,  and  takes  a  dividend  thereon,  the  granting  of  a  dis- 
charge to  the  debtors  will  not  debar  him  from  subsequently 
maintaining  an  action  upon  the  other  claim. 

For  these  reasons,  in  the  opinion  of  a  majority  of  the  court, 
the  entry  must  be,  judgment  for  the  plaintiff  affirmed. 


Ihsolvkncy — Discharge  in — Effect  om  Nonresident  Obeditob. — A 
discharge  by  a  state  court  of  aa  insolvent  from  his  debts  cannot  affect  • 
creditor  who  was  a  nonresident  of  the  state  when  the  insolvency  proceed- 
ings were  begun,  though  he  was  a  resident  thereof  when  the  debt  was  con« 
tracted,  unless  he  proved  his  claim  in  the  insolvency  court,  or  otherwise 
appeared  therein.  Because  the  insolvency  court  did  not  have  jurisdiction 
over  him,  it  could  not  discharge  his  right  of  action  to  recover  his  debt: 
PuUen  V.  Hillman,  84  Me.  129;  30  Am.  St.  Rep.  340,  and  note.  A  foU 
discussion  of  this  subject  is  contained  in  the  extended  note  to  Mmrraji  v» 
Robert$^  16  Am.  St.  Rep.  212-221. 
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Atwell  V.  Jenkins. 

[163  MASaACHTXSETTS,  362.] 

IirSAVB  PxRSOirs,  Disatfirhino  Contract  with. —  One  contrMting  with 

an  insane  person  has  no  right  to  disaffirm  or  avoid  the  contract,  though 
not  aware  of  the  insanity  at  the  time  of  contracting.  The  right  to 
avoid  is  for  the  personal  protection  of  the  lunatic,  and  those  who  deal 
with  him  have  no  corresponding  right,  unless  they  have  been  misled  by 
fraudulent  misrepresentations. 

C.  W.  Clark,  for  the  plaintiflf. 

P.  J.  Casey,  for  the  defendant. 

•®*  Holmes,  J.  This  is  an  action  to  recover  four  hundred 
dollars,  put  into  the  defendant's  hands  by  the  plaintiff 
through  the  Western  Union  Telegraph  Company,  under  the 
following  circumstances.  One  Hoes,  an  inhabitant  of  Chi- 
cago, committed  an  offense  here,  and  was  arrested.  It  seems 
to  have  been  for  his  interest  to  keep  the  matter  private.  He 
retained  the  defendant,  who,  on  receipt  of  the  above-mentioned 
money,  recognized  as  surety  for  him  and  obtained  his  release 
from  arrest.  Afterward,  a  nolle  prosequi  was  entered  by 
reason  of  the  insanity  of  Hoes.  When  arrested,  Hoes  tele- 
graphed to  the  plaintiff,  "Telegraph  at  once  four  hundred 

dollars  to  Hon.  Edward  J.  Jenkins,  my  attorney Am 

in  trouble.  Don't  fail."  The  plaintiflF  thereupon  sent  the 
money. 

It  hardly  needs  to  be  said  that  this  transaction  made  no 
contract  between  the  plaintiff  and  the  defendant.  The  plain- 
tiff's advance  was  to  Hoes.  When  the  money  was  received 
by  Jenkins  it  was  received  by  Hoes  as  between  them  and  the 
plaintiff,  and  if  the  defendant  kept  it,  that  was  by  some 
arrangement  between  him  and  Hoes  with  which  the  plaintiff 
had  nothing  to  do. 

But  there  was  evidence  that  Hoes  was  insane  at  the  time, 
and  the  plaintiff  claims  a  right  to  recover  on  that  ground. 
This  '*'  must  mean  that  he  had  a  right  to  avoid  his  con- 
tract on  the  ground  of  the  other  party's  insanity,  and  to 
demand  his  money  wherever  he  could  find  it,  unless  the 
defendant,  to  whose  hands  it  was  traced,  stood  as  a  purchaser 
for  value,  or  had  changed  his  position,  which  fact  the  plaintiflT 
had  a  right  to  deny,  and  did  controvert  in  this  case,  except 
as  to  fifty  or  sixty  dollars.  We  presume  that  the  argument 
is,  that  if  Hoes  had  become  sane,  and  had  afl&rmed  his  deal- 
ings with  the  defendant,  the  plaintiff  still  would  have  had 
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the  right  to  prove  that  the  defendant  had  no  contract  with 
Hoes,  and  was  not  a  purchaser  for  value,  and  that,  on  the 
other  hand,  if  Hoes  had  avoided  his  contract,  his  right  to  the 
money  would  be  subject  to  the  plaintiff's  paramount  right  to 
the  same  fund,  always  supposing  that  the  plaintiff  had  the 
right  to  avoid  his  contract  also:  Buller  v.  Harrison^  2  Cowp. 
565,  568;  Cox  v.  Prentice,  3  Maule  &  S.  344. 

But  the  question  is,  whether  the  plaintiff  had  the  right  sup- 
posed. In  Holt  V.  Ward  Clarencieux,  Strange,  937,  it  was  held, 
on  great  consideration,  that  a  person  of  full  age  contracting 
with  an  infant  was  bound  absolutely,  although  the  infant  had 
aright  to  avoid  her  contract.  The  decision  was  on  demurrer 
to  a  plea  of  the  plaintifiTs  infancy,  not  alleging  that  the  de- 
fendant was  ignorant  of  the  fact  when  he  made  the  contract, 
but  seems  to  have  been  made  without  regard  to  whether 
the  defendant  knew  or  not.  This  case  is  accepted  without 
dispute  as  the  law:  Thompson  v.  Hamilton,  12  Pick.  425,  429; 
23  Am.  Dec.  619;  Warivick  v.  Bruce,  2  Maule  &  S.  205;  Bruce 
v.  Warwick,  6  Taunt.  118;  Monaghan  v.  Agricultural  etc.  Ins, 
Co.,  53  Mich.  238,  243;  Hunt  v.  Peake,  5  Cow.  475;  15  Am, 
Dec.  475;  Cannon  v.  Alshury,  1  A.  K.  Marsh.  76;  10  Am. 
Dec.  709;  Johnson  v.  Rockwell,  12  Ind.  76,  81;  Field  v.  Her- 
rick,  101  111.  110;  2  Kent's  Commentaries,  78,236;  Leake  on 
Contract,  3d  ed.,  476.  The  analogy  between  insane  persons 
and  infants  is  not  perfect,  but  has  prevailed  in  this  matter. 
Allen  V.  Berryhill,  27  Iowa,  534;  1  Am.  Rep.  309;  Harmon  v. 
Harmon,  51  Fed.  Rep.  113;  Bishop  on  Contracts,  sec.  973; 
Clark  on  Contracts,  268.  An  insane  person  like  Hoes,  if  he 
was  insane,  not  a  raving  madman  or  an  idiot,  is  capable  of 
an  act,  even  if  his  act  be  voidable.  The  promise  of  an  in- 
sane man  is  not  absolutely  void:  Carrier  v.  Sears,  4  Allen, 
336,  337;  81  Am.  Dec.  707;  Bullard  v.  Moor,  158  Mass.  418, 
424.  So  that  it  cannot  be  argued  that  the  contract  was 
formally  defective  and  void  because  '**  only  one  party  had 
done  the  necessary  overt  act.  A  voidable  promise  is  a  suffi- 
cient  consideration:  Plympton  v.  Dunn,  148  Mass.  523,  527. 
If  a  person  unwittingly  dealing  with  an  insane  man  were 
given  the  right  to  avoid  his  contract  when  he  found  out  the 
fact,  it  would  be  on  grounds  of  policy  and  fairness,  and  of 
course  it  would  be  possible  to  read  in  a  condition  or  personal 
exception  to  that  effect.  But  there  seems  to  be  no  more  rea* 
son  to  do  it  in  this  case  than  when  a  man  has  contracted 
with  an  infant.     The  general  rule  is  that  a  man  takes  the 
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risk  of  facts  which  he  deems  material,  unless  he  expressly 
stipulates  for  them  in  his  contract,  or  unless  he  is  misled  by 
a  fraudulent  misrepresentation:  See  Ring  v.  Phoenix  Assur- 
ance  Co.,  145  Mass.  426,  429.  The  right  to  avoid  is  for  the 
personal  protection  of  the  insane,  and  those  who  deal  with 
them  have  been  held  to  have  no  corresponding  rights  in  all 
the  cases  which  we  have  seen.  Upon  these  considerations, 
and  in  view  of  the  decisions  cited,  we  are  of  opinion  that  the 
plaintiflf  cannot  repudiate  his  contract  with  Hoes.  So  long 
as  that  contract  stands,  at  least,  he  cannot  maintain  an  ac- 
tion against  the  defendant.  Other  defenses  need  not  be  con- 
sidered. We  express  no  opinion  as  to  the  law  in  case  of  a 
bilateral  contract  wholly  unexecuted  on  both  sides. 
Exceptions  overruled.        

Insans  Persons — Disaitibmance  of  Contracts  with. — Ignorance  of 
the  insanity  of  one  with  whom  a  contract  is  made  is  no  defense  to  an  actioa 
for  the  recovery  of  the  subject  matter  of  the  contract:  Seaver  v.  Phelps,  11 
Pick.  304;  22  Am.  Dec.  372;  Allen  v.  Ben-yMl,  27  Iowa,  534;  1  Am.  Rep.  309. 
A  grantee  in  a  conveyance  voidable  on  account  of  the  grantor's  insanity,  is 
estopped  in  an  action  of  ejectment  brought  by  the  grantor's  heirs  to  deny 
the  grantor's  title:   Wall  r,  HiO,  1  B.  Men.  290;  36  Am.  Deo.  578. 
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OOHTBACrr— CoNgiDERATION  THAT  THE  PrOMISEB  WILL  PERroRM  HiS  EXIST- 
ING Obligation. — When  one  who  is  unwilling  or  hesitating  to  go  on 
•nd  perform  a  contract,  which  proves  a  hard  one  for  him,  is  requested 
to  do  so  by  a  third  person  who  is  interested  in  the  performance,  though 
having  no  legal  way  to  compel  iter  to  recover  damages  for  a  breach,  and 
who  accordingly  makes  an  independent  promise  to  pay  a  snm  of  money 
for  such  performance,  snch  promise  is  not  without  consideration,  and 
may  be  enforced.  Therefore,  if  a  person  who  has  made  an  accommoda. 
tion  note  which  has  been  discounted  at  a  bank,  in  consideration  that  ha 
will  pay  snch  note,  receives  a  note  for  a  like  amount  from  a  director 
of  the  bank  interested  in  having  snch  payment  made,  the  note  so 
given  by  the  director  is  not  without  consideration,  and  will  support 
an  action. 

Action  upon  a  promissory  note.     Defense,  want  of  consid- 
eration.    Verdict  for  the  plaintiff. 

W.  B.  French^  for  the  defendant 

H.  L.  Parker,  Jr.,  for  the  plaintiff. 

AM.  ST.  Kip.,  Vou  XLVIL  — 30 
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*'*  Allen,  J.  The  plaintiflF  had  given  his  accommodation 
note  to  a  corporation,  which  had  had  it  discounted  at  a  bank, 
and  left  it  unpaid  at  its  maturity.  The  defendant,  being  a 
stockholder,  director,  and  creditor  of  the  corporation,  wish- 
ing to  have  the  note  paid  at  once  for  his  own  advantage,  en- 
tered into  an  agreement  with  the  plaintiflF,  whereby  he  was  to 
give  to  the  plaintiflf  his  own  note  for  the  amount,  and  the 
plaintiflF  was  to  furnish  money  to  enable  the  defendant  to 
take  up  the  note  at  the  bank.  This  agreement  was  carried 
out,  and  the  defendant  now  contends  that  his  note  to  the 
plaintiff  was  without  consideration,  because  the  plaintiflF  was 
already  bound  in  law  to  take  up  the  note  at  the  bank. 

It  is  possible  that,  for  one  reason  or  another,  both  the  bank 
and  the  plaintiflF  may  have  been  willing  to  wait  a  while,  but 
that  the  defendant's  interests  were  imperiled  by  a  delay,  and 
indeed  required  that  the  note  should  be  paid  at  once,  and 
that  the  corporation,  whose  duty  it  was  primarily  to  pay  it, 
was  without  present  means  to  do  so.  Since  the  defendant 
was  sane,  sui  juris,  was  not  imposed  upon  nor  under  duress 
knew  what  he  was  about,  and  probably  acted  for  his  own 
advantage,  it  would  certainly  be  unfortunate  if  the  rules  of 
law  required  us  to  hold  his  note  invalid  for  want  of  a  suf- 
ficient consideration,  when  he  has  had  all  the  benefit  that  he 
expected  to  get  from  it. 

In  this  commonwealth  it  was  long  ago  decided  that,  even 
between  the  original  parties  to  a  building  contract,  if  after 
having  done  a  part  of  the  work  the  builder  refused  to  pro- 
ceed, but  afterwards,  on  being  promised  more  pay  by  the 
owner,  went  on  and  finished  the  building,  he  might  recover 
the  whole  sum  so  promised:  Munroe  v.  Perkins,  9  Pick.  298; 
20  Am.  Dec.  475.  See,  also,  Holmes  v.  Doane,  9  Gush.  135; 
Peck  V.  Requa,  13  Gray,  407;  Rogers  v.  Rogers,- ^^'^  139  Mass. 
440;  Hastings  v.  Lovejoy,  140  Mass.  261,  265;  54  Am.  Rep. 
462;  Thomas  v.  Barnes,  156  Mass.  581.  In  other  states  there 
is  a  difiFerence  of  judicial  opinion,  but  the  following  cases 
sanction  a  similar  doctrine:  Lattimore  v.  Harsen,  14  Johns. 
330;  StewaH  v.  Keteltas,  36  N.  Y.  388;  Lawrence  v.  Davey,  28 
Vt.  264;  Osborne  v.  O'Reilly,  42  N.  J.  Eq.  467;  Goebel  v.  Linn, 
47  Mich.  489;  41  Am.  Rep.  723;  Cooke  v.  Murphy,  70  111.  96. 
In  England  and  in  others  of  the  United  States  a  diflFerent 
rule  prevails. 

But  when  one  who  is  unwilling  or  hesitating  to  go  on  and  per- 
form a  contract,  which  proves  a  hard  one  for  him,  is  requested 
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to  do  80  by  a  third  person  who  is  interested  in  such  perform- 
ance, though  having  no  legal  way  of  compelling  it  or  of 
recovering  damages  for  a  breach,  and  who  accordingly  makes 
an  independent  promise  to  pay  a  sum  of  money  for  such  per- 
formance, the  reasons  for  holding  him  bound  to  such  pay- 
ment are  stronger  than  where  an  additional  sum  is  promised 
by  the  party  to  the  original  contract. 

Take  an  illustration:  A  enters  into  a  contract  with  B  to 
do  something.  It  may  be  to  pay  money,  to  render  service, 
or  to  sell  land  or  goods  for  a  price.  The  contract  may  be 
not  especially  for  the  benefit  of  B,  but  rather  for  the  benefit 
of  others,  as,  e.  g.,  to  erect  a  monument,  an  archway,  a  me- 
morial of  some  kind,  or  to  paint  a  picture  to  be  placed  where 
it  can  be  seen  by  the  public.  The  consideration  moving  from 
B  may  be  executed  or  executory;  it  may  be  money,  or  any- 
thing else  in  law  deemed  valuable;  it  may  be  of  slight  value 
as  compared  with  what  A  has  contracted  to  do.  Now,  A  is 
legally  bound  only  to  B,  and  if  he  breaks  his  contract  nobody 
but  B  can  recover  damages,  and  those  damnges  may  be  slight. 
They  may  even  be  already  liquidated  at  a  small  sum  by  the 
the  terms  of  the  contract  itself.  Though  A  is  legally  bound, 
the  notice  to  perform  the  contract  may  be  slight.  If, 
after  A  has  refused  to  go  on  with  his  undertaking,  or  while 
he  is  hesitating  whether  to  perform  it  or  submit  to  such  dam- 
ages as  B  maybe  entitled  to  recover,  other  persons  interested 
in  having  the  contract  performed  intervene,  and  enter  into  a 
new  agreement  with  A,  by  which  A  agrees  to  do  that  which 
he  was  already  bound  by  his  contract  with  B  to  do,  and 
they  agree  jointly  or  severally  to  pay  him  a  certain  sum  of 
money,  and  give  their  note  or  notes  therefor,  and  A  accord- 
ingly *'®  does  what  he  had  before  agreed  to  do,  but  what 
perhaps  he  might  not  otherwise  have  done,  no  good  reason 
is  perceived  why  they  should  not  be  held  to  fulfill  their 
proraibe.  They  have  got  what  they  bargained  for,  and  A  has 
done  what  otherwise  he  might  not  have  done,  and  what  they 
could  not  have  compelled  him  to  do. 

This  has  been  so  held  in  England,  and  the  view  is  sup- 
ported by  English  text-writers,  though  not  always  for  pre- 
cisely the  same  reasons:  Scotson  v.  Pegg,  6  Hurl.  &  N.  295; 
Shadwell  v.  Shadwell,  30  L.  J.,  N.  S.,  C.  P.  145;  Pollock  on 
Contracts,  6th  ed.,  175-177;  Anson  on  Contracts,  4th  ed.,  87, 
88;  Leake  on  Contracts,  3d  ed.,  540.  In  this  country  the  courts 
of  several  states  have  taken  the  opposite  view,  though  in 
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Bome  instances  the  cases  referred  to  as  so  holding,  when  ex- 
amined, do  not  necessarily  lead  to  that  result.  These  cases 
are  collected  in  the  defendant's  brief,  and  in  Williston's  dis- 
cussion of  the  subject  in  8  Harv.  Law  Rev.  27. 

Without  dwelling  further  on  the  reasons  for  the  doctrine* 
it  seems  to  us  better  to  hold,  as  a  general  rule,  that  if  A  has 
refused  or  hesitated  to  perform  an  agreement  with  B,  and  is 
requested  to  do  so  by  C,  who  will  derive  a  benefit  from  such 
performance,  and  who  promises  to  pay  him  a  certain  sum 
therefor,  and  A  thereupon  undertakes  to  do  it,  the  perform- 
ance by  A  of  his  agreement  in  consequence  of  such  request 
and  promise  by  C  is  a  good  consideration  to  support  C's 
promise. 

Exceptions  overruled.       

Contracts  —  Promise  to  Perform  Existing  Obligation  as  Consid- 
eration.— The  performance  by  a  party  of  an  act  which  he  was  legally 
bound  to  perform  is  not  a  sufficient  consideration  to  support  a  promise  to- 
pay  for  the  performance  of  such  act:  Keith  v.  Miles,  39  Miss.  442;  77  Am. 
Dec.  685,  and  note.  But  receiving  the  benefit  of  an  act  done  by  another 
is  a  sufficient  consideration  to  sustain  a  subsequent  express  promise  to  pay 
for  the  performance  of  such  act:  McMorris  v.  Herndon,  2  Bail.  56;  21  Am. 
Dec.  515.  See,  also,  the  extended  note  to  Linnemcm  v.  Moroas,  39  Am.  St. 
Rep.  532. 
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[163  Massachusetts,  453.] 

JvBT  TrtaTi. — The  Fact  that  a  Person  is  Exempt  from  Jury  Dutt  does 
KOT  Disqualify  Him  from  service.  While  he  may  be  excused  at  his 
own  election,  or  excepted  to  by  a  party,  if  he  serves,  the  action  of  a  jury 
of  which  he  is  a  member  is  not  made  void. 

Qrand  Jurors  as  Witnesses. — An  indictment  is  not  void  because  one  of 
the  grand  jurors  appeared  as  a  witness  before  the  grand  jury  of  which 
he  was  a  member.  A  grand  jury  may  properly  act  upon  the  personal 
knowledge  of  one  of  its  members  communicated  to  his  fellows  under  no 
other  sanction  than  the  grand  juror's  oath. 

Cbxminal  Praci'icb. — A  Motion  to  Dismiss  an  Indictment  cannot  be  sus- 
tained upon  any  ground  which  does  not  appear  upon  the  record  of  the 
cause. 

Evidence.  —  On  a  Pbosbcution  for  Bigamy  a  Letter  Written  and 
Signed  by  the  Defendant  and  describing  himself  as  the  son-in-law 
of  the  person  to  whom  it  is  addressed  is  admissible  in  evidence  against 
him  as  tending  to  prove  his  marriage  to  the  daughter  of  the  addressee. 

BviDENCE. — In  a  Prosecution  for  Bigamy  the  Testimony  of  a  Wife  is 
admissible  to  prove  the  defendant's  marriage  to  her. 

BviDENCE. — In  a  Prosecution  for  Bigamy  an  Attested  Copy  of  the 
Record  of  the  Marriage  of  the  defendant  from  the  records  of  the- 
nty  registrar,  certified  by  his  assistant,  i»  admissible. 
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EVIDENOE  OF  A  WITNESS  WrO  PERFORMED  A  MaRRIAOE  CeREMOMT  that  b« 

was  a  clergyman  aud  an  ordained  minister  at  the  time  of  such  celebra* 
tion,  and  had  been  such  for  many  years,  is  admissible  in  a  prosecutioa 
for  bigamy,  because  it  is,  at  least,  competent  to  prove  that  he  was  da 
facto  discharging  the  duties  of  an  ordained  minister. 
BiQAMT. — The  Fact  that  the  Defendant  Prosecuted  fob  Bigamy  ob 
PoLTOAMT  ftAD  A  BoNA  FiDE  AND  REASONABLE  BELIEF  when  contract- 
ing the  second  marriage  that  his  first  wife  was  dead  does  not  entitle 
him  to  an  acquittaL 

Action  charging  the  defendant  with  being  lawfully  mar- 
ried in  1891,  at  Boston,  to  Annie  Dillon,  and  with  having  un- 
lawfully, in  September,  1894,  married  Emma  M.  Taylor.  At 
the  trial  the  defendant  moved  to  dismiss  the  indictment  be- 
oause  the  foreman  of  the  grand  jury  testified  as  a  witness. 
The  motion  was  overruled.  The  evidence  of  the  first  mar- 
riage consisted  of  the  testimony  of  the  first  wife  and  of  an  at- 
tested copy  of  the  record  of  the  marriage,  certified  by  an 
assistant  registrar,  and  a  letter  written  by  the  defendant  to 
the  mother  of  his  first  wife,  signed  by  him  as  "  Maurice  A. 
Hayden,  your  son-in-law."  The  second  marriage  was  proved 
by  the  witness  who  performed  the  marriage  ceremony,  and 
who  testified  that  he  was  a  clergyman  of  Boston  and  an  or- 
dained minister  and  pastor  of  a  Congregational  church,  and 
had  been  such  for  many  years,  and  also  by  testimony  of 
the  second  wife,  who  testified  to  having  read  a  letter  from 
the  mother  of  the  first  wife  stating  that  the  latter  was  dead. 
There  was  also  the  testimony  of  another  witness  to  the  eflFect 
that  the  defendant  had  told  him  that  his  first  wife  was  dead, 
and  that  he  had  received  a  letter  from  her  mother  so  stating. 
The  defendant  in  substance  requested  the  trial  judge  to  rule 
that  if  the  jury  were  satisfied  that  the  defendant  when  con- 
tracting the  second  marriage  honestly  believed  that  his  first 
wife  was  dead,  he  should  be  acquitted.  The  judge  refused  to 
«o  rule,  and  the  defendant  was  convicted. 

F.  F.  Sullivan,  for  the  defendant. 

M.  J.  Sughrue,  first  assistant  district  attorney,  for  the  com- 
monwealth. 

***  Barker,  J.  1.  Special  police  officers  are  not  exempt 
from  service  as  grand  jurors:  Pub.  Stats.,  c.  170,  sec.  2.  Nor 
does  the  fact  that  a  juror  is  exempt  absolutely  disqualify  him 
from  service.  He  may  be  excused  at  his  own  election,  or 
may  be  excepted  to  by  any  party,  but,  if  he  serves,  the  action 
of  the  grand  jury  or  traverse  jury  is  not  made  void:  Munroe 
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V.  Brigham,  19  Pick.  368.  See,  also,  Wassum  v.  Feeney,  121 
Mass.  93;  23  Am.  Rep.  258;  Moehs  v.  Wolffsohn,  143  Mass. 
130. 

2.  There  is  neither  authority  nor  reason  for  the  contention 
that  the  indictment  was  void  because  one  of  the  grand  jurors 
appeared  as  a  witness  before  the  grand  jury,  of  which  he  was 
a  member,  at  the  same  sitting  of  the  court  at  which  the  in- 
dictment was  presented.  A  grand  jury  may  properly  act 
upon  the  personal  knowledge  of  any  of  its  members  commu- 
nicated to  his  fellows  under  no  other  sanction  than  the  grand 
juror's  oath:  Commonwealth  v.  Woodward,  157  Mass.  516;  34 
Am.  St.  Rep.  302. 

And  there  is  no  impropriety  or  wrong  to  the  accused  in 
having  a  grand  juror,  who  has  personal  knowledge  as  to  mat- 
ters inquired  of  by  his  grand  jury,  sworn  and  testify  as  a  wit- 
ness. Indeed,  there  may  under  our  practice  be  someincidental 
benefit  to  the  accused  in  that  course,  as  in  that  case  his  name 
will  be  found  in  the  list  of  witnesses  which  is  to  be  filed  of 
record  by  the  clerk:  Pub.  Stats.,  c.  213,  sec.  9. 

3.  The  motion  to  dismiss,  by  which  alone  the  two  questions 
above  considered  were  raised,  must  also  have  been  overruled 
for  the  technical  reason  that  neither  of  the  facts  alleged  in  it 
as  avoiding  the  indictment  appeared  upon  the  record  of  the 
cause,  and  so  could  not  be  availed  of  by  a  motion  to  dismiss: 
Commonwealth  v.  Fredericks,  119  Mass.  199,  204,  and  cases 
cited. 

4.  As  the  writing  purporting  to  be  a  letter  written  and 
signed  by  the  defendant  was  identified  as  his  handwriting,  it 
was  competent  evidence  against  him:  Stone  v.  Sanborn,  104 
Mass.  319,  324;  6  Am.  Rep.  238;  Wiggin  v.  Boston  etc.  R.  R. 
Co.,  120  Mass.  201.       . 

***  5.  The  testimony  of  Annie  Dillon  was  competent  to 
prove  the  defendant's  marriage  with  her.  The  testimony  of 
witnesses  present  at  a  marriage  is  competent  to  prove  it: 
Commonwealth  v.  Norcross,  9  Mass.  492;  Commonwealth  v.  Lit- 
tlejohn,  15  Mass.  163;  and  this  must  be  held  to  include  the 
testimony  of  either  of  the  contracting  parties:  Commonwealth 
V.  Dill,  156  Mass.  226. 

6.  The  attested  copy  of  the  record  of  the  marriage  of  the 
defendant  to  Annie  Dillon,  from  the  records  of  the  city  regis- 
trar of  Boston,  certified  to  by  the  assistant  registrar,  was  ad- 
missible in  evidence.  The  records  of  town  clerks  relative  to 
carriages  are  made  by  statute  prima  facie  evidence  in  legal 
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proceedings  of  the  facts  recorded,  and  a  certificate  signed  by 
the  clerk  is  made  admissible  as  evidence  of  the  record:  Pub. 
Stats,  c.  32,  sec.  11.  See,  also,  Pub.  Stats.,  c.  145,  sec,  29. 
Towns  and  cities  of  more  than  ten  thousand  inhabitants  may 
choose  a  person  other  than  the  clerk  to  be  registrar,  and  in 
that  case  the  provisions  concerning  clerks  apply  to  the  regis- 
trar. By  the  statutes  of  1885,  chapter  266,  section  5,  the  city 
registrar  of  Boston  has  power  to  appoint  his  own  subordi- 
nates. General  authority  to  make  ordinances  concerning  reg- 
istrars and  registration  is  given  by  the  Public  Statutes, 
chapter  32,  section  18.  By  the  Revised  Ordinances  of  the 
city  of  Boston  of  1885,  chapter  20,  section  2,  there  are  allowed 
to  the  city  registrar  for  the  discharge  of  the  duties  of  his  de- 
partment three  clerks  for  copying  and  three  for  recording. 
By  the  statutes  of  1892,  chapter  314,  section  2,  the  city  reg- 
istrar is  required  to  appoint  from  his  subordinates  two  assis- 
tant city  registrars,  and  the  same  section  provides  that  the 
certificates  and  attestations  of  either  assistant  city  registrar 
shall  have  the  same  force  and  effect  as  those  of  the  city  reg- 
istrar. The  result  is,  that  the  certificate  of  the  assistant  city 
registrar  admitted  in  evidence  under  the  defendant's  excep- 
tion was  plainly  competent. 

7.  In  proof  of  the  defendant's  unlawful  marriage  charged 
in  the  indictment,  the  government  was  allowed,  against  his 
objection  and  exception,  to  put  in  the  testimony  of  a  witness 
who  performed  the  ceremony,  that  he  was  a  clergyman  in  Bos- 
ton, and  an  ordained  minister  and  pastor  of  a  Congregational 
church,  and  that  he  had  been  sucli  pastor  for  many  years. 
The  defendant  contends  that  the  testimony  of  this  witness 
was  not  competent  **''  to  prove  his  own  ordination  or  his 
authority  to  bind  parties  in  marriage.  "  A  minister  of  the 
gospel  ordained,  according  to  the  usage  of  his  denomination, 
who  resides  in  the  commonwealth  and  continues  to  perform 
the  functions  of  his  office,"  may  solemnize  marriages:  Pub. 
Stats.,  c.  145,  sec.  22.  Whether  the  usage  of  the  Congrega- 
tional denomination  requires  a  record  to  be  made  of  the  ordi- 
nation of  a  minister  does  not  appear  in  this  cause,  and  is  not 
a  matter  of  which  we  have  judicial  knowledge.  The  evidence 
was  at  least  competent  to  prove  that  the  witness  was  de  facto 
discharging  the  oflBce  of  an  ordained  minister,  and,  under  the 
peculiar  statute  regulating  the  proof  of  marriages  in  court, 
the  testimony  so  excepted  to  was  all  "  circumstantial  or  pre- 
sumptive evidence,"  from  which  the  fact  of  marriage  might 
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be  inferred,  and  so  was  competent  under  the  statute:  Pub. 
Stats.,  c.  145,  sec.  31. 

8.  The  different  requests  for  rulings  founded  upon  the 
contention  that  the  defendant  was  not  guilty  of  polygamy,  if 
at  the  time  he  contracted  his  second  marriage  he  had  a  bona 
fide  and  reasonable  belief  that  his  first  wife  was  dead,  were 
properly  denied.  We  consider  that  question  to  have  been 
settled  in  this  jurisdiction  by  the  decision  in  Commonwealth 
V.  Mash,  7  Met.  472,  rendered  in  the  year  1844,  in  which, 
speaking  of  a  statute  substantially  like  that  under  which  the 
present  defendant  was  indicted,  this  court  said  that  "  it  was 
not  the  intention  of  the  law  to  make  the  legality  of  a  second 
marriage,  whilst  the  former  husband  or  wife  is  in  fact  living, 
depend  upon  ignorance  of  such  absent  party's  being  alive,  or 
even  upon  an  lionest  belief  of  such  person's  death":  See  Rev. 
Stats.,  c.  130,  sees,  2,  3;  Gen.  Stats.,  c.  165,  sees.  4,  5;  Pub. 
Stats.,  c.  207,  sees.  4,  5.  This  statement  has  been  since  acted 
upon  as  a  part  of  our  system  of  law  regulating  marriages,  and 
controlling  persons  contemplating  marriage:  See  Common- 
wealth  V.  Munson,  127  Mass.  459,  470;  34  Am.  Rep.  411. 

If  it  ought  to  be  changed  the  change  should  come  from  the 
legislature.  We  therefore  decline  to  treat  the  defendant's 
contention  as  an  open  question  in  this  commonwealth.  If 
the  reasons  which,  after  much  difference  of  opinion,  have  led 
to  the  final  declaration  in  England,  that  an  honest  and  rea- 
sonable belief  in  the  death  of  the  former  wife  or  husband  is  a 
good  defense  to  a  prosecution  for  polygamy,  should  be  dealt 
with  here,  it  should  ***  be  by  that  department  of  the  gov- 
ernment which  has  the  law-making  power:  See  Regina  v. 
Tolson,  23  Q.  B.  Div.  168;  16  Cox  C.  C.  629. 

Exceptions  overruled.  

Jurors. — Statutes  Crkatinq  Exemptions  are  Never  Construed  to 
DiSQUALiifT,  bat  simply  to  excuse  the  persons  so  named:  Extended  note  to 
Commonwealth  v.  Oreen,  12  Am.  St.  Rep.  902. 

An  Indictment  can  be  Quashed  Only  for  Defects  Apparent  upon 
ITS  Face,  and  not  for  extraneous  facts,  although  constituting  a  good  defense: 
CommonweaUk  v.  Churcli,  1  Pa.  St.  105;  44  Am.  Dec.  112,  and  note. 

Witnesses — Jurors  as. — That  a  juror  may  be  a  witness  on  a  trial  before 
himself  and  his  fellows  is  well  settled:  Extended  note  to  Roy  v.  Horaley,  26 
Am.  Rep.  540. 

Bigamy — Competency  of  First  Wife  as  Witness. — On  a  trial  for  big- 
amy  the  first  wife  is  incompetent  as  a  witness  against  the  defendant  to 
establish  the  marriage:  HlUr  v.  People,  156  III.  511,  ante,  p.  221,  and  note. 
Sae,  also,  the  note  to  State  r.  Johnson,  93  Am.  Dec.  255. 
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is  discussed  in  the  extended  notes  to  State  r.  Johnson,  93  Am.  Deo.  253,  and 
Farrell  r.  State,  30  Am.  Rep.  617. 


Casey  v.  Malden. 

[163  Massachttsktts,  607.] 
Nbglioenck  or  Child  Contkibutinq  to  His  Injurt. — If  a  child  between 
nine  and  ten  years  of  age,  of  average  intelligence,  walks  backward  upon 
a  public  street  a  distance  of  twenty-five  or  thirty  feet  until  he  falls  into 
a  manhole,  left  open  and  unguarded,  he  is  not  in  the  exercise  of  due 
care,  and  having  adopted  a  dangerous  method  of  crossing  the  street, 
cannot  recover  for  an  injury  which  was  the  natural  consequence  of  his 
recklessness. 

Tort  for  personal  injuries.  "  The  trial  judge  ruled  that  they 
were  the  natural  consequence  of  the  plaintiflfs  own  negligence, 
and  therefore  that  he  could  not  recover. 

A.  J.  Daly,  for  the  plaintifiF. 

O.  H.  Carpenter,  for  the  defendant. 

'®®  Lathrop,  J.  The  plaintiff,  a  boy  between  nine  and  ten 
years  of  age,  and  of  average  intelligence,  was  injured  by  fall- 
ing into  a  manhole  of  a  sewer,  being  constructed  by  the  Met- 
ropolitan Sewerage  Commissioners,  acting  under  the  statutes 
of  1889,  chapter  439.  The  sewer  was  in  a  public  street  of  the 
defendant  city,  and  the  manhole,  which  was  about  three  feet 
in  diameter,  had  been  left  open  and  unguarded  from  8  o'clock 
in  the  morning  until  the  time  of  the  accident,  which  was 
between  3  and  4  o'clock  in  the  afternoon.  The  plaintiff 
walked  backward  from  the  house  where  he  lived,  a  distance 
of  twenty-five  or  thirty  feet,  looking  up  at  a  boy  and  a  girl 
on  the  roof  of  the  house  adjoining  the  one  where  he  lived,  until 
he  fell  into  the  manhole.  The  mother  of  the  plaintiff  testified 
at  the  trial,  but  only  as  to  the  length  of  time  the  manhole 
was  open.  There  is  nothing  in  her  testimony  to  show  any 
care  exercised  by  her  toward  the  plaintiff,  or  that  she  cau- 
tioned the  plaintiff  in  regard  to  it.  If  the  boy  was  too  young 
to  be  trusted  upon  the  street  alone,  the  evidence  does  not 
show  any  exercise  of  care  on  the  part  of  the  mother,  and  this 
would  prevent  his  recovery. 

We  assume,  however,  that  a  boy  of  average  intelligence, 
between  nine  and  ten  years  of  age,  may  be  trusted  upon  the 
etreet  alone;  and  the  question  then  is,  whether  the  judge 
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rightly  ruled  that,  upon  the  whole  evidence,  the  plaintiff 
could  not  recover.  We  are  of  opinion  that  the  ruling  was 
right.  The  jury  would  not  have  been  warranted  in  finding, 
upon  the  evidence,  that  the  plaintiff  was  in  the  exercise  of 
due  care.  The  evidence  was  undisputed.  The  hole  was  in 
plain  sight,  if  the  plaintiff  had  looked.  He  voluntarily 
adopted  a  dangerous  method  of  crossing  a  public  street;  and 
his  injury  was  a  natural  consequence  of  his  carelessness: 
Messenger  v.  Dennie,  137  Mass.  197;  50  Am.  Rep.  295;  and 
141  Mass.  335;  Gay  v.  Essex  Electric  Street  By.,  159  Mass. 
238;  38  Am.  St.  Rep.  415. 

Verdict  for  the  defendant  to  stand. 


Negligence — Contributory — Children,  when  Guilty  of. — A  child 
more  than  seven  years  of  age  is  bound  to  exercise  such  care  as  children  of 
his  age  and  capacity  and  intelligence  are  capable  of  exercising,  and  whether 
he  did  so  or  not  is  a  question  for  the  jury:  Cily  of  Ptkin  v.  McMalion,  154 
111.  141;  45  Am.  St.  Rep.  114.  Infants  of  tender  years  and  wanting  in  dis- 
cretion are  not  amenable  to  the  disabling  eflFects  of  contributory  negligence: 
Western  Ry.  v.  Mutch,  97  Ala.  194;  38  Am.  St.  Rep.  179,  and  note.  See  the 
note  to  Oregon  Ry.  etc  Co.  v.  Egley,  26  Am.  St.  Rep.  866,  where  the  cases 
are  collected. 

The  principal  case  is  very  similar  to  that  of  Grindley  v.  McKechnie,  163 
Mass.  494.  The  declaration  in  that  case  charged  that  the  defendant  Mc- 
Kechnie was  the  owner  of  a  lot  on  Dorchester  avenue,  near  the  junction 
of  that  avenue  with  Boston  street,  and  that  the  defendant  Jobbling  was  con- 
structing a  buildmg  on  such  lot,  for  his  codefendant,  very  close  to  the  side- 
walk of  Dorchester  avenue;  that  the  defendants,  in  the  course  of  sucli 
construction,  caused  a  hole  or  trench  to  be  dug  in  the  earth  at  the  rear  of 
the  building,  several  feet  long,  wide,  and  deep,  which  became  filled  with 
water,  on  the  surface  of  which  boards  and  other  materials  floated,  concealing 
any  apparent  danger,  which  hole  or  trench  the  defendants  allowed  to  re- 
main in  the  dangerous  condition  for  several  days;  that  the  hole  was  within 
twenty-five  feet  of  the  avenue,  a  much  frequented  street  in  the  city,  and 
there  was  nothing  to  obstruct  access  from  the  hole  to  the  street,  nor  any 
warning  of  danger  given;  that  the  plaintiff's  intestate,  a  child  five  years  of 
age,  who,  in  the  exercise  of  due  care,  and  lawfully  on  the  premises,  fell  into 
the  hole  or  trench,  owing  to  the  negligent  conduct  of  the  defendants,  and, 
being  unable  to  get  out,  finally  died.  The  defendants,  having  interposed 
a  demurrer  to  the  declaration  on  the  ground  that  it  did  not  state  any  causa 
of  action,  nor  any  duty  on  the  part  of  the  defendants  toward  the  plaintiff, 
nor  any  breach  thereof,  the  superior  court  sustained  the  demurrer;  and  the 
plaintiff  having  appealed  to  the  supreme  judicial  court,  the  judgment  of 
the  trial  court  was  there  affirmed,  the  court  eaying:  "The  judgment  of  the 
superior  court  was  in  accordance  with  our  decisions:  McEachern  v.  Boston 
etc.  R.  R.,  150  Mass.  515;  Daniels  v.  New  York  etc  R.  R.,  154  Mass.  349; 
26  Am.  St.  Rep.  253;  Sullivan  v.  Boston  etc  R.  R.,  156  Mass.  378;  Oay  v. 
Essex  etc  Ry.,  159  Mass.  238;  38  Am.  St.  Rep.  415." 
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Baker  v.  Sbavbt. 

[163  Massachvsbtts,  522.] 
MoRTGAOi  ov  Chatiels— Equitable  Assignment— Tkotkb.— One  who 
purchases  notes  secured  by  a  mortgage  of  chattels,  and  which  are  in- 
dorsed and  delivered  to  him  under  an  oral  agreement  to  make  a  written 
assignment  of  the  mortgage,  cannot  maintain  an  action  in  his  own  namo 
for  the  conversion  of  the  property. 

MORTGAGS   OF   CHATTELS — TkUVEK. — A    SeCOMD    MORTGAGER    of    chattell, 

who  is  neither  in  actual  possession  nor  entitled  to  such  possession,  can- 
not maintain  an  action  for  their  conversion. 

Estoppel  to  Assert  Mortgage  against  Creditors, — If  a  person  applied 
to  concerning  the  standing  of  a  company  of  which  he  is  an  oflBcer  asserts 
that  its  property  is  free  and  clear  of  eucumbrances  when  be  knows  it  to 
be  subject  to  mortgages  then  in  his  possession,  and  such  assertions  are 
made  with  intent  to  have  credit  given  to  the  company,  and  such  credit 
is  afterward  given  in  reliance  upon  such  representations,  he  is  es- 
topped from  asserting  such  mortgages  as  against  persons  extending 
credit  on  the  faith  of  his  misrepresentations  and  officers  who  have 
seized  the  property  under  a  writ  of  attachment  issued  ou  behalf  of  such 
creditors. 

Estoppel  Arising  from  Misrepresentations. — He  who  by  his  words  or 
conduct  willfully  endeavors  to  cause  another  to  believe  in  a  certain 
state  of  things  which  the  first  knows  to  be  false,  is,  if  the  second  be* 
lieves  in  such  state  of  things,  and  acts  upon  his  belief,  estopped  from 
afterward  averring  that  such  a  state  of  things  did  not  exist. 

Evidence — Contradicpino  Officer's  Return. — If  an  oflScer  is  sued  for 
the  conversion  of  property,  and  his  return  does  not  enumerate  all  the 
articles  attached,  he  may  prove  that  he  did  not  attach  or  convert  the 
articles  claimed  by  the  plaintiff,  and  even  if  his  return  does  contain 
such  enumeration,  it  is  not  conclusive  in  an  action  against  him  by  a 
third  person,  and  the  officer  may,  as  against  the  latter,  prove  that  he 
did  not  take  all  the  articles  stated  in  the  return. 

Evidence.— The  Price  Obtained  at  Auction  is  competent  evidence  on 
the  question  of  the  value  of  the  property. 

Tort  against  a  deputy  sheriflf  for  attaching  and  converting 
certain  fixtures  and  furniture.  This  property  had  been  used 
as  a  restaurant  and  belonged  to  the  Boston  Cafe  Company, 
and  the  attachment  under  which  the  officer  justified  had 
issued 'against  that  company  and  in  favor  of  the  Smith  and 
Anthony  Stove  Company.  The  plaintiffs  cause  of  action 
was  based  upon  two  mortgages,  the  first  of  which,  dated  Janu- 
ary 13,  1889,  had  been  made  payable  to  E.  A.  Brown,  from 
whom  plaintiff  purchased  it  on  October  16th  of  the  same 
year.  The  mortgagee  delivered  the  mortgage  to  the  plaintiff, 
together  with  the  notes  secured  thereby,  and  agreed  orally 
to  make  an  assignment  in  writing,  but  this  assignment  was 
not  executed  until  after  the  commencement  of  the  present 
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action.  The  second  mortgage  was  made  payable  to  plaintiff, 
and  dated  December  20,  1889.  Both  of  these  mortgages  had 
been  executed  by  one  Wyman,  who  was  then  the  owner  of 
the  property  covered  thereby,  and  which  he  afterward  trans- 
ferred, subject  to  the  mortgages,  to  the  Boston  Cafe  Company. 
Plaintiff  was  an  officer  of  this  company,  and,  after  he  had 
acquired  his  interest  under  the  mortgages,  was  applied  to  by 
Morandi,  an  agent  of  the  Smith  and  Anthony  Stove  Com- 
pany, for  information  respecting  the  standing  of  the  Boston 
Cafe  Company,  and,  in  response  to  inquiries,  stated  that  its 
property,  including  that  in  controversy  in  this  action,  was 
entirely  unencumbered.  Relying  upon  the  information  thus 
received,  the  Smith  and  Anthony  Stove  Company  sold  goods 
on  credit  to  the  Boston  Cafe  Company,  and,  in  an  action  to 
recover  for  the  indebtedness  thus  created,  attached  the  prop- 
erty here  in  controversy.  There  was  oral  evidence  offered  on 
the  part  of  the  defendant  to  show  that  plaintiff  had  no  title 
to  some  of  the  articles  claimed  by  him,  and  also  that  other 
articles  thus  claimed  were  not  attached  by  the  defendant, 
and,  further,  that  the  goods  were  sold  at  auction,  and  the 
prices  obtained  at  the  sale,  all  of  which  evidence,  on  objec- 
tion of  the  plaintiff,  was  excluded.  Among  the  requests  for 
instructions  made  by  the  defendant  and  refused  by  the  court 
were  the  following:  "  2.  If  it  shall  appear  upon  all  the  evi- 
dence that  one  E.  A.  Brown  had  agreed,  before  the  time  of 
the  beginning  of  this  action,  to  assign  the  first  mortgage, 
mentioned  in  the  plaintiff's  notice  to  the  defendant,  to  the 
plaintiff,  but  omitted  so  to  do,  and  an  assignment  in  writing 
of  the  said  mortgage  was  not  made  until  after  the  bringing  of 
this  action,  then  the  plaintiff  cannot  maintain  this  action  in 
his  own  name  against  the  defendant  for  the  value  of  any 
goods  which  might  be  covered  by  the  said  first  mortgage. 
3.  If  it  shall  appear  that  there  was  no  legal  assignment  of 
the  first  mortgage  to  the  plaintiff  before  the  commencement 
of  this  action,  and  it  shall  appear  that  he  was  a  bona  fide 
holder  of  the  second  mortgage,  then,  as  owner  and  holder  of 
the  said  second  mortgage,  he  cannot  maintain  this  action  of 
trover  against  the  defendant."  "6.  A  second  mortgagee,  not 
in  possession,  cannot  maintain  the  action  of  trover  for  the 
conversion  of  the  goods  covered  by  his  mortgage."  "9.  If  the 
jury  shall  find  that  Morandi,  acting  as  agent  of  the  Smith 
and  Anthony  Stove  Company,  in  good  faith  went  to  the 
plaintiff  while  he  was  an  officer  of  the  Boston  Cafe  Company, 
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and  made  inquiries  concerning  the  standing  of  the  company, 
and  inquiries  as  to  whether  the  property  contained  in  said 
store  at  737  Washington  street  belonged  to  the  said  Boston 
Cafi^  Company  and  was  encumbered,  and,  in  reply  to  the  said 
question  or  questions  of  the  said  Morandi,  the  plaintiff  in  this 
action  informed  the  said  Morandi  that  the  said  property  con- 
tained in  said  store  was  free  and  clear,  and  not  encumbered 
by  any  mortgages,  and  that  at  the  time  the  said  plaintiff  ia 
this  action  knew  that  the  said  property  was  encumbered  by 
both  the  mortgages  under  which  he  now  claims,  and  if  he 
shall  have  made  the  statements  with  the  intent  tbat  the  said 
Morandi,  as  agent  of  the  said  Smith  and  Anthony  Stove 
Company,  should  give  credit  to  the  said  Boston  Cafe  Com- 
pany, relying  upon  the  statement  of  the  plaintiff,  and  the 
said  Smith  and  Anthony  Stove  Company,  by  Morandi,  its 
agent,  did  place  certain  goods  in  and  upon  the  premises  at 
737  Washington  street,  and  at  other  places  owned  by  the 
said  Cafe  company,  then  the  plaintiff  in  this  action  would 
be  estopped  from  setting  up,  as  against  the  Smith  and  An- 
thony Stove  Company,  or  its  agents,  the  mortgages  which 
were  in  existence  at  the  time  of  the  statement  made  by  him 
that  the  property  was  free  and  clear,  and  the  jury  must  treat 
said  mortgages  as  though  they  were  not  in  existence,  but 
extinguished  as  far  as  this  case  is  concerned,  and  must  ren- 
der a  verdict  for  the  defendant."  These  instructions  were 
refused  by  the  trial  judge,  who  told  the  jury  that  the  plain- 
tiflF  was  under  no  obligation  to  state  whether  the  property 
was  encumbered  or  not,  and  that  any  misrepresentation  made 
by  him  in  that  respect  could  not  affect  his  legal  rights.  Ver- 
dict for  the  plaintiff. 

C.  W.  Bartlett  and  E.  R.  Anderson^  for  the  defendant. 

P.  H.  Cooney,  for  the  plaintiff. 

***  Allen,  J.  1.  The  plaintiff,  by  reason  of  the  equitable 
assignment  of  the  first  mortgage  to  him,  acquired  a  right 
which  to  some  extent  a  court  of  law  will  recognize  and  pro- 
tect; but  such  an  equitable  assignment  will  not  entitle  him 
to  maintain  an  action  at  law  in  his  own  name  for  the  con- 
version of  the  property,  and  the  jury  should  have  been  so 
instructed,  in  confornaity  to  the  defendant's  second  request: 
Grain  v.  Paine,  4  Cush.  483;  50  Am.  Dec.  807;  Norton  v. 
Piscataqua  Ins.  Co.,  Ill  Mass.  532 j  Rogers  v.  Union  Stons 
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Co.,  134  Mass.  31;  Moore  v.  Spiegel,  143  Mass.  413;  Coulter 
V.  IlayneSy  146  Mass.  458.  Such  action  can  only  be  main- 
tained in  the  name  of  the  mortgagee. 

2.  The  plaintiff  in  his  capacity  of  second  mortgagee  cannot 
maintain  an  action  for  the  conversion  of  the  property,  because 
he  was  not  in  actual  possession,  and  as  second  mortgagee 
was  not  ***  entitled  to  the  immediate  possession:  Rugg  v. 
Barnes,  2  Cush.  591;  Ring  v.  Neale^  114  Mass.  Ill;  19  Am. 
Rep.  316;  Clapp  v.  Campbell,  124  Mass.  50.  The  defendant's 
third  and  sixth  requests  presented  the  technical  question  as 
to  the  form  of  action  which  the  plaintiff,  as  second  mortgagee, 
could  maintain.  In  substance  these  requested  instructions 
were  right,  and  a  second  mortgagee's  ground  of  action  should 
be  set  forth  in  a  different  form:  Forbes  v.  Parker,  16  Pick. 
462. 

3.  The  ninth  request  for  instructions  related  to  the  question 
of  estoppel,  and  this  also  should  have  been  given.  It  is  not 
denied  that  there  was  evidence  tending  to  prove  the  facts 
assumed  in  the  request.  But  the  plaintiff  contends,  as  a 
reason  for  avoiding  the  supposed  estoppel,  that  the  creditors 
of  the  cafe  company  did  not  acquire  or  contemplate  acquiring 
any  title  or  interest  in  the  property  in  consequence  of  his 
supposed  representations;  that  they  entered  into  no  binding 
agreement  by  which  they  undertook  to  sell  goods  to  that 
company  on  credit;  and  that  if  they  should  so  sell  goods  on 
credit  they  would  thereby  acquire  no  title  in  the  property  of 
the  company.  In  short,  the  plaintiff's  argument  is  that  the 
connection  between  the  supposed  representations  and  the  loss 
to  the  creditors  is  not  close  enough.  In  support  of  this  view, 
he  cites  Bradley  v.  Fuller,  118  Mass.  239,  which  was  an  action 
to  recover  damages  for  misrepresentations  by  reason  of  which 
the  plaintiff  forbore  to  make  an  attachment  of  property;  and 
in  which  it  was  held  that  the  plaintiff  lost  nothing  which  he 
had,  and  that  he  had  sustained  no  legal  damage.  Dudley  v. 
Briggs,  141  Mass.  582,  55  Am.  Rep.  494,  is  similar  in  principle. 
But  the  rule  as  held  in  those  cases  is  not  applicable  to  the  case 
at  bar.  Here,  according  to  the  assumptions  in  the  request 
for  instructions,  the  misrepresentations  were  made  with  intent 
to  induce  the  creditors  to  part  with  their  property,  and  the 
creditors,  relying  thereon,  did  in  fact,  part  with  their  prop- 
erty, by  selling  it  to  the  cafe  company  on  credit.  Under  such 
circumstances,  the  objection  that  the  connection  was  not  close 
enough  between  the  misrepresentations  and  the  loss  of  prop- 


May,  1895.]  Bakeb  v.  Ska  vet.  479 

erty  would  not  avail,  even  in  defense  to  an  indictment  for 
obtaining  goods  by  false  pretenses:  Commonwealth  v.  David- 
son, 1  Gush.  33;  2  Bishop's  Criminal  Law,  8th  ed.,  sec.  437; 
Wharton's  Criminal  Law,  sec.  1135.  But  we  have  not  to  de- 
termine whether  an  indictment,  or  even  **''  an  action,  would 
lie  against  the  plaintiff.  The  question  before  us  is,  whether, 
upon  the  assumed  facts,  the  plaintiff  is  now  estopped  to  set 
up  his  mortgages  against  the  attaching  creditors  and  the 
defendant,  who  as  an  oflBcer  acted  for  them  in  making  the 
attachment.  And  we  cannot  doubt  that  he  is.  In  Carr  v. 
London  etc.  Ry.  Co.,  L.  R.  10  Com.  P.  307,  316,  the  rule  as  to 
estoppel  arising  from  intentional  acts  or  words  is  thus  care- 
fully expressed:  "  If  a  man,  by  his  words  or  conduct,  willfully 
endeavors  to  cause  another  to  believe  in  a  certain  state  of 
things  which  the  first  knows  to  be  false,  and  if  the  second 
believes  in  such  state  of  things,  and  acts  upon  his  belief,  he 
who  knowingly  made  the  false  statement  is  estopped  from 
averring  afterward  that  such  a  state  of  things  did  not  in 
fact  exist."  This  is  in  substance  the  rule  which  has  often 
been  recognized  and  acted  on  in  this  commonwealth:  Plumer 
v.  Lord,  9  Allen,  455;  85  Am.  Dec.  773;  Langdon  v.  Doud,  10 
Allen,  433;  Turner  v.  Co^w,  12  Allen,  401;  Tobey  y.  Chipman, 
13  Allen,  123;  Fall  River  Nat.  Bank  v.  Buffinton,  97  Mass. 
498;  Hinchley  v.  Greany,  118  Mass.  595;  Moore  v.  Spiegel, 
143  Mass.  413;  Short  v.  Currier,  150  Mass.  372.  The  assumed 
facts  bring  the  present  case  within  this  rule,  and  the  defend- 
ant was  entitled  to  have  the  jury  instructed  in  accordance 
with  his  ninth  request. 

4.  The  questions  of  evidence  presented  by  the  bill  of  excep- 
tions, to  a  considerable  extent,  would  not  probably  arise 
again  in  the  same  form.  Witliout  dealing  with  them  in  de- 
tail, it  will  probably  be  sufficient  if  we  express  our  opinion 
upon  a  few  general  propositions  involved  therein. 

The  plaintiflF  must  recover,  if  at  all,  upon  the  strength  of 
bis  own  title,  and  it  was  therefore  competent  for  the  defend- 
ant to  introduce  evidence  to  show  that  the  plaintiff  had  no 
title  to  certain  of  the  articles:  Rogers  v.  Cromack,  123  Mass. 
582;  Roberts  v.  Wentworth,  5  Cush.  192;  Johnson  v.  Neale,  6 
Allen,  227;  Stanley  v.  Neale,  98  Mass.  343. 

The  defendant  might  show  that  certain  articles  claimed  by 
the  plaintiflF  were  not  attached.  His  return  contained  no 
enumeration  of  the  articles  attached;  but,  even  if  it  had  done 
BO,  it  would  not  be  conclusive  against  the  defendant  in  au 
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action  brought  by  the  present  plaintiff  to  recover  damages 
for  the  alleged  taking:  Taylor  on  Evidence,  sec.  854;  Stinn' 
eon  V.  Farnham,  L.  R.  7  Q.'b.  175;  »*»  Baker  v.  M'Duffie,  2a 
Wend.  289;  Brown  v.  Davis,  9  N.  H.  76,  82;  Boyntonv.  Wil- 
lard,  10  Pick.  166,  169,  170,  dictum. 

The  price  obtained  at  auction  was  competent  evidence  on 
the  question  of  value:  Kent  v.  Whitney,  9  Allen,  62;  85  Am. 
Dec.  739;  Brigham  v.  Evans,  113  Mass.  538;  Croak  v.  Owens^ 
121  Mass.  28;  Clement  v.  British  American  Assur.  Co.,  141 
Mass.  298,  301. 

Exceptions  sustained. 

Trover  by  Mortgagee  of  Chattels  for  Conversion. — A  chattel  mort- 
gagee does  not  become  the  absolute  owner  of  the  mortgaged  chattels  upon 
condition  broken,  nor  does  he  then  become  entitled  to  the  immediate  pos- 
session of  the  property  unconditionally.  Therefore  he  cannot  maintaiu 
trover  for  its  conversion  without  alleging  his  special  ownership  and  interest 
therein  at  the  time  of  the  conversion:  Kennett  v.  Petem,  54  Kan.  119;  45 
Am.  St.  Rep.  274,  and  note.  An  equitable  assignment  of  a  note  and  mort- 
gage of  chattels  may  be  made  by  mere  delivery  thereof  as  security  for  a  debt 
without  a  written  assignment,  but  the  assignee  cannot  maintain  trover  for 
the  goods  in  his  own  name  without  a  written  assignment,  but  may  sue  iu 
the  assignor's  name:  Crcun  ▼.  Paine,  4  Cush.  483;  50  Am.  Dec.  807,  and 
note. 

Chattel  Mortgage — Trover  by  Second  Mortgagee. — A  second  mort- 
gagee of  personal  property  who  is  not  in  actual  possession  cannot  maintain 
an  action  iu  the  nature  of  trover  for  its  conversion:  Bing  v,  Ntalt,  114 
Mass.  Ill;  19  Am.  Rep.  316. 

Estoppel  in  Pais— False  Representations.— Estoppel  in  pais  arises 
whenever  an  act  is  done  or  a  statement  made  by  a  party  the  truth  of  which 
it  would  be  a  fraud  to  permit  him  to  impair:  Commomoealth  v.  MoUz,  10  Pa. 
St.  527;  51  Am.  Dec.  499;  Welland  Canal  Go.  v.  Hathaioay,  8  Wend.  480; 
24  Am.  Dec.  51;  Simpson  v.  Pearson,  31  Ind.  1;  99  Am.  Dec.  577;  Brown  v. 
niteeln;  17  Conn.  345;  44  Am.  Dec.  550;  Ray  v.  McMurtry,  20  Ind.  307; 
83  Am.  Dee.  322,  and  note;  Davis  v.  Davis,  26  Cal.  23;  85  Am.  Dec.  167, 
and  note.  False  representations,  if  relied  upon  by  a  party  ignorant  of  the 
truth,  may  create  an  estoppel  in  his  favor  though  he  had  constructive  notice 
of  their  falsity  by  matter  of  record:  Graham  ▼.  Thompson,  65  Ark.  296;  29 
Am.  St.  Rep.  40,  and  note. 

The  Price  for  which  Goods  Sold  at  Auction  is  Admissiblk  as  Evi» 
DKNCK  of  their  valne:  Kent  T.  WhUneyt  9  Allen,  62;  86  Am.  Dea  739,  and 
note. 
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Landlord  and  Tenant — Assignee  op  Leask  bt  Virtue  of  Insoi.venot 
Pkockedinos. — While  there  is  no  privity  of  contract  between  a  lessor 
and  an  assignee  of  the  term,  there  is  a  privity  of  estate  rendering  tha 
assignee  liable  upon  the  covenants  of  the  lease  so  long  as  he  holds  the 
term.  This  rule  applies  to  assignees  in  bankruptcy  and  insolvency, 
providing  they  take  possession. 

Landlord  and  Tenant. — An  Assignee  of  a  Lease  or  an  Assignee  in 
Bankruptcy  of  the  lessee  may  relieve  himself  from  further  responsi- 
bility by  assigning  the  term  to  another,  however  irresponsible  the  lat- 
ter may  be. 

A  Receiver  is  merely  a  ministerial  ofScer  of  the  court.  The  title  to  the 
property  does  not  change,  and  his  custody  is  that  of  the  court,  .; 

Landlord  and  Tenant. — A  Receiver  Taking  Possession  of  a  LkasE' 
HOLD  Estate  does  not  Become  the  Assignee  of  the  term,  nor  liable 
on  the  covenants  of  the  lease.  He  is  answerable  only  for  reasonable 
rent  during  the  time  he  retains  possession. 

Petition  praying  that  the  receiver  of  a  lessee  be  ordered  to 
fulfill  the  covenants  of  a  lease.  This  lease,  executed  July  15, 
1890,  was  for  the  term  of  fourteen  years  and  nine  and  a  hal£ 
months.  The  lessee  became  insolvent  in  1892,  and  in  No- 
vember of  the  same  year  a  receiver  was  appointed  and  quali- 
fied. He,  relying  on  the  verbal  promise  of  the  petitioner  to 
consent  to  a  sale  and  assignment  of  the  lease,  took  possession 
of  the  premises  for  the  purpose  of  endeavoring  to  effect  such 
sale,  and  succeeded  in  entering  into  a  contract  therefor,  the 
execution  of  which  appeared  to  have  been  prevented  by  the 
petitioner's  refusal  to  consent  to  any  assignment.  The  r©* 
ceiver  continued  in  possession  until  October,  1893,  after 
which,  with  the  sanction  of  the  court,  he  abandoned  the  de- 
mised premises,  and  never  thereafter  exercised  any  further 
act  of  ownership  over  them.  The  petitioner  refused  to  accept 
such  abandonment,  and  by  the  present  proceeding  sought  to 
compel  the  receiver  to  retain  the  premises  and  to  perform  the 
covenants  of  the  lease.  In  June,  1894,  the  receiver,  with  the 
sanction  of  the  court,  assigned  all  his  interest  and  that  of 
the  original  lessee  in  the  lease  to  an  irresponsible  person. 
The  judge  of  the  lower  court  decided  that  until  this  later 
assignment  the  receiver  continued  liable  upon  the  lease,  and 
entered  a  decree  against  him  for  five  thousand  four  hundred 
dollars,  with  interest. 

O.  Putnam,  for  the  receiver. 

R.  M.  Morse  and  G.  P.  WardneTf  for  the  petitioner. 
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**•  Lathrop,  J.  It  does  not  clearly  appear  whether  the 
superior  court  took  jurisdiction  of  the  bill  in  equity  of  Bell 
and  others  against  the  American  Protective  League  by  virtue 
of  the  general  equity  jurisdiction  conferred  upon  it  by  the 
statutes  of  1883,  chapter  223,  or  by  virtue  of  the  statutes  of 
1892,  chapter  435,  which  gives  to  the  supreme  judicial  court 
and  to  the  superior  court  "exclusive  and  concurrent  jurisdic- 
tion, in  cases  of  insolvency,  of  the  settlement  of  the  affairs  of 
corporations  which  are  authorized  to  transact  insurance  upon 
the  assessment  plan,  or  of  any  fraternal  beneficiary  corpora- 
tions which  are  so  authorized,"  and  which  provides  that,  "  to 
that  end,"  the  court  "  may  appoint  agents  or  receivers  to  take 
possession  of  the  property  and  efifects  of  the  corporations,  sub- 
ject to  such  rules  and  orders  as  may,  from  time  to  time,  be 
prescribed  by  said  courts,  or  any  justice  thereof."  The  lan- 
guage of  this  statute  follows  the  form  of  the  decree  long  ago 
prescribed  by  this  court  appointing  a  receiver  of  an  insolvent 
corporation,  which  form  was  adopted  by  the  superior  court 
*®*  wlien  equity  jurisdiction  was  conferred  upon  it.  It  makes 
no  difference,  therefore,  whether  the  receiver  was  appointed 
under  the  general  equity  jurisdiction  of  the  superior  court  or 
under  the  statute  above  referred  to. 

The  question  presented  in  this  case  is  as  to  the  correctness 
of  the  ruling  of  the  superior  court  that  the  receiver,  by  reason 
of  the  facts  reported,  became  liable,  by  privity  of  estate,  upon 
the  covenants  of  the  lease,  and  continued  so  liable  until  the 
receiver  assigned  the  lease  to  one  Clancy. 

It  is  a  familiar  doctrine  of  the  common  law,  that  while 
there  is  no  privity  of  contract  between  the  lessor  and  the 
assignee  of  a  term  there  is  a  privity  of  estate,  which  renders 
the  assignee  liable  upon  the  covenants  of  the  lease  so  long  as 
he  holds  the  term.  This  applies  not  only  to  private  individ- 
uals, but  to  assignees  in  bankruptcy  and  insolvency,  as  the 
title  to  the  leasehold  estate  vests  in  them,  provided  they  take 
possession. 

But  an  assignee  of  a  term  or  an  assignee  in  bankruptcy 
may,  by  assigning  the  term,  free  himself  from  all  further 
responsibility.  And  this  assignment  may  be  made  to  any 
one,  however  irresponsible  he  may  be,  provided  the  assignor 
does  not  retain  any  interest  in  the  thing  assigned:  See  2 
Piatt  on  Leases,  400-452.  The  rights  and  duties  of  an  as- 
signee of  an  insolvent  debtor  are  now  regulated  in  tbis  com- 
monwealth by  the  statute  of  1879,  chapter  245,  re-enacted 
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in  the  Public  Statutes,  chapter  157,  Bection  26:  See  Abbott  v. 
Stearns,  139  Mass.  168. 

The  decree  in  the  court  below,  that  the  petitioner  was 
entitled  to  recover,  apparently  proceeded  upon  the  ground 
that  the  same  rule  applied  to  a  receiver  as  to  an  assignee  in 
bankruptcy;  and  this  seems  to  have  been  assumed  to  be  the 
law  in  Commonwealth  v.  Franklin  Ins.  Co.,  115  Mass.  278,  281. 
It  is  to  be  observed,  however,  that  that  case  was  submitted 
on  briefs,  as  appears  by  the  reporter's  docket,  and  the  ques- 
tion now  before  us  was  not  taken  by  the  counsel  for  the 
receivers,  whose  brief  we  have  examined,  nor  was  it  discussed 
by  the  court.  There  were  two  petitions  in  the  case,  each 
relating  to  a  separate  parcel  of  land.  One  petition  was  dis- 
missed, and  the  other  was  granted.  In  relation  to  the  latter, 
the  facts  were  that  at  the  time  the  receivers  were  appointed 
the  insurance  company  was  lessee  of  a  room  in  a  building 
which  it  had  prior  to  that  time  sublet.  By  the  terms  of  *•* 
the  lease  to  the  insuranqe  company,  when  the  receivers  were 
appointed,  two  quarterly  payments  of  rent  would  become  due 
in  the  future.  When  the  first  became  due,  the  lessors  de- 
manded the  rent  and  threatened  to  eject  the  sublessee  if  the 
rent  was  not  paid.  Certain  negotiations  were  had  between 
the  lessors  and  the  receivers,  which  the  court  found  amounted 
to  an  agreement  by  the  receivers  to  pay  to  the  lessors  the  rent 
in  full  for  the  first  quarterly  payment,  and  a  dividend  on  the 
last  payment.  The  first  payment  was  made,  and  the  contro- 
versy was  as  to  the  last  payment  under  the  lease,  the  lessors 
contending  that  they  were  entitled  to  the  entire  rent,  and  the 
receivers  that,  as  they  had  not  taken  possession  of  the  land, 
they  were  not  liable  at  all.  The  decision  of  the  court  was 
that  the  agreement  should  be  carried  out;  and  the  lessors 
"  are  therefore  entitled  to  such  dividend  on  the  amount  of 
rent  and  taxes  so  due  as  is  paid  to  other  creditors."  It  will 
be  seen,  therefore,  that  the  case  did  not  turn  upon  the  effect 
of  a  receiver  taking  possession  of  a  leasehold  estate,  but  upon 
the  efi'ect  of  a  contract,  made  by  receivers  with  the  lessors  of 
a  leasehold  estate,  in  relation  to  the  rent. 

It  is  difficult  to  see  upon  what  principle  a  receiver,  in  the 
absence  of  a  statute  vesting  the  title  of  the  insolvent  in  him^ 
cap,  in  any  legal  sense,  be  said  to  be  the  assignee  of  a  term. 
In  Ellis  V.  Boston  etc.  R.  R.  Co.,  107  Mass.  1,  28,  it  was  said- 
by  Mr.  Justice  Wells,  speaking  of  a  decree  of  this  court 
appointing  receivers  of  a  railroad  company:  "It  had  noefiect 
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to  change  the  title,  or  create  any  lien  upon  the  property.  It» 
purpose,  like  that  of  an  injunction  pendente  lite,  was  merely 
to  preserve  the  property  until  the  rights  of  all  parties  could 
be  adjudged.  The  receivers  are  officers  of  the  court  for  thia 
purpose,  and  act  under  its  direction  and  control." 

A  receiver  is  merely  a  ministerial  officer  of  the  court,  or, 
as  he  is  sometimes  called,  the  hand  of  the  court.  The  title 
to  the  property  does  not  change;  and,  if  he  is  required  to  take 
property  into  his  custody,  such  custody  is  that  of  the  court: 
Union  Bank  v.  Kansas  City  Bank,  136  U.  S.  223,  236;  Thomp^ 
son  V.  Phenix  Ins.  Co.,  136  U.  S.  287,  297. 

The  question  now  before  the  court  was  carefully  considered 
in  Gaither  v.  Stockbridge,  67  Md.  222,  and  it  was  held,  as  a 
necessary  deduction  from  the  principles  which  we  have 
stated,  *®'  that  a  receiver,  by  taking  possession  of  a  lease- 
hold estate,  did  not  become  the  assignee  of  the  terra.  This 
case  was  cited  with  approval  by  Chief  Justice  Fuller  in  the 
case  of  Quincy  etc.  R.  R.  Co.  v.  Humphreys,  145  U.  S.  82,  97, 
98.  It  is- true  that  the  authority  of  the  case  as  a  precedent 
is  somewhat  weakened  by  the  fact  that  the  learned  chief 
justice  proceeded  to  show  that  the  receivers  in  that  case  were 
not  responsible  on  the  covenants  of  the  lease,  even  if  they  were 
regarded  as  assignees,  and  by  the  fact  that  in  the  subsequent 
case  of  United  States  Trust  Co.  v.  Wabash  Western  Ry.  Co.,  150 
U.  S.  287,  Mr.  Justice  Brown,  in  delivering  the  opinion  of  the 
court,  overlooks  or  disregards  the  language  of  Chief  Justice 
Fuller,  and  considers  a  receiver  to  stand  in  the  same  position 
as  an  assignee.  It  was  held,  however,  that  the  mere  act  of 
taking  possession  of  leasehold  property  did  not  render  the 
receiver  liable  on  the  covenants  of  the  lease,  but  that  he  was 
entitled  to  a  reasonable  time  after  taking  possession  to  deter- 
mine whether  to  affirm  the  lease  and  retain  the  premises,  or  to 
give  them  up.  * 

There  are  many  cases  in  New  York  in  which  it  is  asserted 
that  there  is  no  difference  between  an  assignee  and  a  receiver 
who  takes  possession  of  leasehold  premises.  We  understand, 
however,  that  in  New  York  a  receiver  of  an  insolvent  corpo- 
ration has  vested  in  him  by  statute  the  title  of  the  insolvent: 
See  Attorney  General  v.  Life  etc.  Ins.  Co.^  4  Paige.  224;  Booth 
▼.  Clark,  17  How.  322,  331. 

We  regard  the  question  presented  in  the  case  at  bar  as  an 
open  one  in  this  commonwealth,  and,  on  principle,  it  seems  to 
us  that  if  a  receiver  of  an  insolvent  corporation  takes  posses- 
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fiion  of  its  leasehold  estate,  he  is  liable  only  for  a  reasonable 
rent  during  the  time  that  he  retains  possession;  that  he  does 
not  become  an  assignee  of  the  term,  and  is  not  liable  on  the 
covenants  of  the  lease. 

As  the  receiver  paid  rent  to  the  satisfaction  of  the  lessor, 
while  in  possession,  we  are  of  opinion  that  he  is  not  liable  for 
any  further  rent.  It  follows,  tlierefore,  that  the  decree  of  the 
superior  court  was  erroneous,  and  must  be  reversed. 

Decree  accordingly.  

Landlord  and  Tenant  —  assignment  of  Lease  —  Liability  ok  As- 
signee.^— If  the  lessee  assigns  his  whole  estate  without  reserving  to  himself 
any  reversion  therein,  a  privity  of  estate  is  at  once  created  between  the 
assignee  and  the  original  lessor,  and  the  latter  has  a  right  of  action  directly 
against  the  assignee  aa  the  covenants  running  with  the  land:  Sexton  v.  Chi' 
rago  Storage  Co.,  129  111.  318;  16  Am.  St.  Rep.  274.  The  assignee  of  a 
leasehold  estate  is  liable  for  the  rent  according  to  the  terms  of  the  lease, 
■but  the  fact  of  his  liability  after  the  assignment  does  not  discharge  the  orig> 
inal  tenant  from  iiis  covenant  to  pay  rent:  Orommesv.  Si.  Paul  Tiiist  Co., 
147  111.  634;  37  Am.  St.  Rep.  248,  and  note.  This  subject  is  fully  discussed 
in  the  extended  notes  to  Washington  etc.  Gas  Co.  v.  Johnson,  10  Am.  St.  Rep. 
559,  and  Coburn  v.  Goodall,  1  Am.  St.  Rep.  83. 

Landlord  and  Tenant — Assignment  of  Lease  by  Assignee. — An  as- 
signee of  a  lease  may  discharge  himself  from  all  liability  for  subsequent 
breaches  of  the  covenants  thereof,  by  assigning  to  au  in&olvent,  a  prisoner, 
or  a  married  woman,  even  though  it  be  made  for  the  express  purpose  of 
avoiding  his  liability,  and  a  premium  be  given  aa  an  inducement  to  accept 
the  transfer:  Johnson  v.  Sherman,  15  Cal.  287;  76  Am.  Dec.  481,  and  note; 
extended  note  to  Washington  etc.  Gas  Co;  v.  Johnson,  10  Am,  St.  Rep.  559. 

Receivers — Title  of. — A  receiver  is  a  quasi  trustee  holding  property  for 
the  benefit  of  whoever  may  eventually  establish  title  thereto:  King  v. 
Goodwin,  130  111.  102;  17  Am.  St.  Rep.  277.  See  the  notes  to  Chautauqne 
County  Bank  v.  WMte,  57  Am.  Dec*  451,  and  Porter  v.  Williaim,  59  Am.  Dec. 
.S26b 


Jones  v.  Parker. 

[163  Massachusetts,  564.] 
"Spectfio  Performance  will  be  Enforced  of  a  Covenant  ik  a  Leasi 
that  during  the  term  the  lessor  will  reasonably  light  and  heat  the 
demised  premises.  The  fact  that  the  court  may  be  called  upon  to  form 
a  scheme  for  heating  and  lighting,  and  to  provide  the  proper  apparatus 
does  not  justify  it  in  declining  jurisdiction. 

Suit  to  enforce  specific  performance  of  covenants  in  a  lease. 
The  allegations  were  to  the  effect  that  in  September,  1893, 
the  defendant,  Parker  leased  to  the  plaintiff  certain  premises 
in  the  city  of  Boston,  covenanting  to  deliver  possession  thereof 
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to  the  plaintiff  upon  the  completion  of  the  building,  then  in 
progress  of  construction,  and  thereafter,  during  the  terra  of 
the  lease,  reasonably  to  heat  and  light  the  demised  premises^ 
and  that  the  occupancy  of  such  premises  for  the  purpose* 
contemplated  in  the  lease  was  not  possible  until  the  comple- 
tion of  proper  apparatus  for  heating  and  lighting  the  same;, 
that  the  building  had  been  completed,  and  that  Parker  had 
conveyed  his  interest  therein  to  the  defendant  Emma  M. 
Blackall,  and  that  the  defendants  refused  to  construct  ap- 
paratus sufficient  to  reasonably  light  and  heat  the  premises 
or  to  deliver  them  to  the  plaintiff,  and  intended  to  rent  then> 
to  some  other  person.  Hence  the  complainants  prayed  that 
the  defendants  be  restrained  from  executing  any  other  lease,^ 
and  ordered  to  complete  the  premises,  and  deliver  them  ta 
the  plaintiff,  with  apparatus  sufficient  to  reasonably  light  and 
heat  them.  The  lease  from  Parker  to  the  complainant  con- 
tained a  covenant,  as  lessor,  "to  deliver  possession  of  the 
same  to  the  lessee  upon  completion  of  said  building,  and 
thereafter,  during  the  term  of  this  lease,  reasonably  to  light 
and  heat  the  demised  premises."  The  second  bill  sought 
similar  relief  in  respect  to  other  premises  under  a  lease  con- 
taining a  covenant  in  substantially  the  same  form  as  that 
stated  above.  The  defendants  demurred  to  the  bills  for  want 
of  equity,  and  because  plaintiff  had  a  plain,  adequate,  and 
complete  remedy  at  law,  and  upon  other  grounds.  The  de- 
murrers having  been  sustained,  the  plaintiff  appealed. 

J.  Willard,  for  the  plaintiff. 

G.  L.  Wentworth,  for  the  defendants. 

*^*  Holmes,  J.  The  case  of  Jones  v.  Parker  is  a  bill  ia 
equity  brought  by  a  lessee  upon  a  lease  purporting  to  begirt 
on  September  1,  1893,  and  to  demise  part  of  a  basement  in  a 
building  not  yet  erected.  The  lessor  "covenants  to  deliver 
possession  of  the  same  to  the  lessee  upon  completion  of  said 
building,  and  thereafter,  during  the  term  of  this  lease,  rea- 
sonably to  heat  and  light  the  demised  premises."  It  is  alleged 
that  the  building  has  been  completed,  but  that  the  defend- 
ants refuse  to  complete  the  premises  with  apparatus  sufficient 
to  heat  and  light  the  same,  and  to  deliver  the  same  to  the 
plaintiff.  It  also  is  alleged  that  the  occupancy  of  the  prem- 
ises for  the  purpose  contemplated  in  the  lease  was  impossible 
without  the  construction  in  the  premises  of  proper  apparatus 
for  heating  and  lighting  them  before  delivery  to  the  plaintiff. 
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The  prayer  is  for  specific  performance  of  the  covenant  quoted, 
and  for  damages.     The  defendant  demurs. 

It  does  not  need  argument  to  show  that  the  covenant  is 
valid.  Whether  it  should  be  enforced  specifically  admits  of 
more  doubt,  the  questions  being  whether  it  is  certain  enough 
for  that  purpose:  Fry  on  Specific  Performance,  3d  ed.,  sees. 
380-386;  and  whether  a  decree  for  specific  performance  would 
not  call  on  the  court  to  do  more  than  it  is  in  the  habit  of 
undertaking:  Lucas  v.  Commerford,  3  Bro.  C.  C.  166,  167; 
.Ross  V.  Union  Pac.  Ry.  Co.,  Wool.  26,  43.  We  are  of  opinion 
that  specific  performance  should  be  decreed.  With  regard 
to  the  want  of  certainty  of  the  covenant,  if  the  plaintiff  were 
left  to  an  action  at  law,  a  jury  would  have  to  determine 
whether  what  was  done  amounted  to  a  reasonable  heating 
and  *•''  lighting.  A  judge  sitting  without  a  jury  would  find 
no  difficulty  in  deciding  the  same  question.  We  do  not 
doubt  that  an  expert  would  find  it  as  easy  to  frame  a  scheme 
for  doing  the  work.  The  other  question  is  practical  rather 
than  a  matter  of  precedent.  It  fairly  is  to  be  supposed,  in 
the  present  case,  that  the  difference  between  the  plaintiff  and 
the  defendants  is  only  with  regard  to  the  necessity  of  some 
more  or  less  elaborate  apparatus  for  light  and  heat,  a  differ- 
ence which  lies  within  a  narrow  compass,  and  which  cnn  be 
adjusted  by  the  court.  There  is  no  universal  rule  that  courts 
of  equity  never  will  enforce  a  contract  which  requires  some 
building  to  be  done.  They  have  enforced  such  contracts  from 
the  earliest  days  to  the  present  time:  Fry  on  Specific  Per- 
formance, 3d  ed,,  sees.  88,  98,  102,  103;  Story's  Equity 
Jurisprudence,  sees.  725-728;  Year  Book,  8  Edw.  IV.,  pi.  11; 
Twyford  v.  Wareup,  Fiiich,  310. 

A  further  objection  is  taken,  that  the  instrument  is  a  lease, 
and  therefore  there  is  a  remedy  for  possession  of  the  premises 
at  law,  and  that  the  covenant  to  heat  and  light  is  not  to 
be  performed  until  after  possession  is  taken.  It  would  be  a 
sufficient  answer  that  performance  of  the  covenant  to  heat 
and  light  was  to  begin  at  the  moment  of  performance  of  the 
covenant  to  deliver  possession,  and  that  the  defendant  is 
alleged  to  have  repudiated  both  of  these  obligations.  But 
we  may  go  further.  According  to  the  allegations  of  the  bill, 
occupation  of  the  premises  for  the  contemplated  purposes  is 
impossible  without  the  completion  of  them  by  the  construc- 
tion therein  of  proper  apparatus  for  heating  and  lighting. 
The  covenant  itself  affords  an  argument  that  artificial  light 
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and  heat  were  necessary  constituents  of  the  premises,  as  nat- 
ural light  was  in  Brande  v.  Grace,  154  Mass.  210;  or  a  cistera 
in  Ckves  v.  Willoughby,  7  Hill,  83,  90,  91.  It  is  "  so  inter- 
woven with  the  original  contract  as  to  become  an  essential 
part  of  it  ":  Bally  v.  Wells,  3  Wils.  26,  30.  If  so,  the  plaintiff 
would  not  be  bound  to  accept  possession  if  offered  without 
artificial  light  and  heat:  Cleves  v.  Willoughhy,  7  Hill,  83; 
and  although  it  has  been  said  with  truth,  in  a  different  class 
of  cases,  that  the  mode  in  which  one  party  to  a  bargain  shall 
enable  himself  to  do  what  he  has  agreed  to  do  is  no  part  of 
the  contract  {Pratt  v.  American  Bell  Teleph.  Co.,  141  Mass.  225, 
229,  55  Am.  Rep.  465),  the  present  covenant  fairly  liiay  be 
construed  to  mean  that,  at  the  moment  ***  when  delivery  of 
possession  is  due  there  shall  be  the  necessary  machinery  or 
apparatus  without  which  it  would  be  impossible  "  thereafter 
....  reasonably  to  heat  and  light  the  demised  premises  "; 
See  Bullard  v.  Shirley,  153  Mass.  559,  560. 

The  last. objection  taken  is  based  on  an  allegation  that  the 
lessor  Parker  has  conveyed  the  reversion  to  Blackall.  It  is 
not  alleged  that  Blackall  had  notice  of  Parker's  covenant. 
But  as  the  lease  is  for  less  than  seven  years,  it  is  valid  with- 
out recording  or  notice  (Pub.  Stats.,  c.  120,  sec.  4),  and  the 
assignment  does  not  entitle  Blackall  to  prevent  the  perform- 
ance of  the  covenant.  We  need  not  consider  whether  the 
covenant  runs  with  the  reversion  by  virtue  of  the  statute  of 
32  Henry  VIII.,  chapter  34,  section  2,  a  question  not  to  be 
confused  with  the  different  one  as  to  the  covenants  attaching 
a  burden  or  a  right  to  land  at  common  law  irrespective  of 
privity  or  the  mention  of  assigns,  after  the  analogy  of  commons 
or  easements,  or  the  yet  different  one  as  to  the  transfer  of  the 
benefit  of  warranties  or  covenants  for  title  to  assigns,  when 
mentioned,  being  privies  in  estate  with  the  original  cove- 
nantees: Norcross  v.  James,  140  Mass.  188;  Middltfield  v. 
Church  Mills  Knitting  Co.,  160  Mass.  267.  This  covenant  is 
pretty  near  the  line  as  it  has  been  drawn  between  covenants 
that  will  and  those  that  will  not  pass  under  the  statute  in 
respect  of  their  nature;  assigns  are  not  mentioned,  and  the 
plaintiff  has  not  entered;  but  perhaps  none  of  these  objections 
would  be  fatal:  Spencer's  Case,  5  Co.  Rep.  16,  and  note  in  1 
Smith's  Leading  Cases  in  Equity,  145,  150-174;  Moore,  159, 
pi.  300;  Jourdain  v.  Wilson,  4  Barn.  &  Aid.  266,  268; 
Doughty  v.  Bowman,  11  Q.  B.  444;  Minshull  v.  Oakes,  2  Hurl. 
&  N.  793,  808;  Rawle  on  Covenants,  6th  ed.,  sees.  313,  318; 
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Williams  v.  Bosanquet,  1  Bred.  &  B.  238;  Simonda  v.  Turner^ 
120  Mass.  328.  However  this  may  be,  the  plain tifif  is  entitled 
to  his  lea^  and  to  his  heat  and  light,  notwithstanding  the 
assignment,  and  whether  the  covenant  passes  or  not  he  can 
hold  the  defendant  Parker  on  his  express  contract.  All  the 
cases  which  have  come  ujider  our  eye  are  cases  of  covenants 
by  lessees,  but  the  reasoning  is  equally  good  for  covenants  by 
lessors:  Wall  v.  Hirids,  4  Gray,  256,  266;  64  Am.  Dec.  64; 
Mason  y.  Smithy  131  Mass.  510,511;  Barnard  v.  Godscall,  Cro. 
Jac.  309;  Brett  v.  Cumberland,  Cro.  Juc.  521;  Bachelour  v. 
Gage,  Cro.  Car.  188;  Pitcher  y.  Tovey,  4  Mod.  71,  76;  Auriol  v. 
Mills,  4  Term  Rep.  94,  98,  99. 

***  In  the  case  of  Jones  v.  Grover  the  covenant  is  substan- 
tially similar  to  that  in  the  first  case.  The  instrument, 
although  in  form  a  lease  for  ten  years,  is  not  to  begin  to  run 
until  the  completion  and  delivery  of  the  premises.  It  has 
been  recorded,  and  there  has  been  no  assignment.  Theplain- 
tiflf's  title  to  relief  is  free  from  some  of  the  difl&culties  which 
have  been  discussed. 

Demurrers  overruled.        

Specific  Performance — Certainty  of  Contract  Necessary  to. — A 
<;ontract,  to  be  specifically  enforced,  must  be  certain  in  every  part:  BanJdn 
V.  MoxukU,  2  a.  K.  Marsh.  488;  12  Am.  Dec.  431.  Specific  performance  will 
not  be  decreed  unless  the  turuis  of  the  contract  are  clear  and  definitely 
ascertained:  Robbitia  v.  McKniijfU,  5  N.  J.  Elq.  642;  45  Am.  Dec.  406,  and 
note;  Haztlton  v.  Putnam,  3  Finn.  107;  3  Chand.  117;  54  Am.  Dec.  159. 
Specific  performance  cannot  be  decreed  if  the  contract  leaves  some  of  its 
terms  open  for  future  treaty  or  to  be  afterward  settled:  Metcalf  v.  Hart,  3 
Wyo.  513;  31  Am.  St.  Rep.  122,  and  note.  This  subject  is  fully  discussed 
in  the  extended  note  to  Alwood  v.  Cobb,  26  Am.  Dec.  664. 


Nash  v.  Minnesota  Title   Insurance  and  Trust 

Company. 

[163  Massachttsetts,  574.] 
Misrepresentations,  when  not  Actionable. — If  a  Person  Making  Rbp- 

BE8ENTAXI0NS  Aars  GRATUITOUSLY,  honestly  intending  to  tell  the  truth, 

be  cannot  be  held  answerable  to  other  persons,  although  his  statements 

understood  according  to  their  seeming  meaning  be  ever  so  misleading. 

Mere  negligence,  ignorance,  or  stupidity  on  his  part  do  not  constitute 

fraud. 
Tort. — The  ObneralTest  to  Determine  whether  there  is  a  Liability 

in  au  action  of  tort  is  to  inquire  whether  the  defendant  has  by  act  or 

omission  disregarded  his  duty  to  the  plaiuti£ 
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MiSRBPRKSE  STATIONS,  LIABILITY  FOR. — If  OnE  MaKES  A  STATEMENT  FOR  A 

Consideration  as  a  part  of  a  contract,  it  is  his  duty  to  be  accurate, 
and  mistake  or  ignorance  on  his  part  will  not  relieve  him  from  liability. 
But  one  who  merely  answers  the  inquiries  of  a  stranger  or  volunteers 
information  in  a  matter  which  does  not  concern  him  is  in  the  position 
of  a  gratuitous  bailee  of  property,  from  whom  a  less  degree  of  care  is  re- 
quired than  from  a  bailee  for  hire.  He  must  not  intentionally  mislead, 
but  if  he  answers  honestly  to  the  best  of  his  ability,  he  does  his  whole 
duty,  and  cannot  be  held  liable  because  he  was  ignorant  or  stupid. 

Misrepresentations,  Evidence  to  Show  what  was  Meant. — One  sued 
for  misrepresentations  made  by  him,  to  be  acted  upon  by  others,  should 
be  permitted  to  testify  to  his  understanding  in  regard  to  the  meaning  of 
his  representations.  Hence,  where  defendant  had  made  a  statement, 
which,  according  to  the  ordinary  signification  of  words,  implied  that  cer- 
tain lauds  were  free  from  encumbrances,  when  in  fact  he  knew  they 
were  subject  to  encumbrances,  was  sued  by  persons  who  acted  on  such 
statement  to  their  alleged  injury,  it  was  held  that  the  trial  judge  erred 
in  excluding  evidence  offered  by  the  defendant  for  the  purpose  of 
showing  that  the  words  were  not  used  in  the  sense  in  which  they  were 
interpreted  by  the  court,  and  that  he  acted  honestly  and  without  inten« 
tion  to  state  anything  falsely. 

MlSREPRESENTATipNS,  DAMAGES,  MEASURE  OF. — If  persous  make  a  represen- 
tation in  a  matter  in  which  they  expect  others  to  act  upon  their  state- 
ments, by  the  aid  of  which  a  third  person  fraudulently  induces  another 
to  act  or  contract,  and  because  of  which  fraud  he  is  entitled  to  and 
does  rescind  the  contract,  he  cannot  recover  of  the  persons  making  the 
representations  the  whole  amount  paid  as  if  no  contract  had  ever 
existed.  His  damages  must  be  restricted  to  the  difference  between  the 
value  of  the  things  as  they  actually  existed  and  their  value  as  they  were 
represented  to  be. 

Rescission. — The  Fraud  of  a  Third  Party  inducing  the  purchase  of  goods 
cannot  entitle  the  purchaser  to  rescind.  If  the  seller  is  not  a  party  to 
the  fraud  the  contract  must  stand. 

Misrefresentation,  Rescission,  when  does  not  Defeat  the  Right  to 
Recover  for.— If  a  third  person  makes  a  misrepresentation  by  the  aid 
of  which  the  owner  of  property,  by  the  fraudulent  use  of  the  misrepre- 
sentation, is  enabled  to  sell  it,  and  the  purchaser,  discovering  the  fraud 
and  misrepresentation,  elects  to  rescind,  this  will  not  destroy  his  right 
to  recover  of  the  person  making  the  misrepresentation  the  damages  suf- 
fered thereby,  so  long  as  the  purchaser  has  failed  to  obtain  satisfaction, 
for  his  injury  either  by  the  restoration  or  recovery  of  the  consideration, 
or  otherwise. 

Misrepresentation,  Damages,  Mitigation  of  by  Subsequently  Making 
Facts  as  Represented. — If  a  misrepresentation  is  made  respecting  the 
title  to  property  by  stating  that  it  is  free  from  encumbrances,  upon 
which  third  persons  act  and  were  intended  to  act,  and  a  cause  of  action 
has  arisen  in  their  favor  on  account  thereof,  for  which  they  have  brought 
an  action,  it  cannot  be  proved  in  mitigation  of  damages  that  the  de- 
fendant has  procured  an  assignment  of  the  encumbrances  and  tendered 
a  discharge  of  them  to  the  plaintiffs  at  the  trial. 

Btidence. — A  LE'rrEH  from  the  President  of  a  Corporation  saying  that 
D.  says  he  sold  to  the  person  to  whom  the  letter  was  addressed  certain 
bonds  is  admissible  against  the  corporation  as  tending  to  prove  that  a 
■ale  had  been  made  as  D.  said  it  bad. 
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Eleven  cases  in  which  plaintiffs  sought  to  recover  for  false 
and  fraudulent  representations  alleged  to  have  been  made  by 
the  defendant,  and  whereby  they  were  induced  to  purchase 
certain  bonds.  The  representations  were  contained  in  a  let- 
ter, of  which  the  following  is  a  copy: 

"  Minneapolis,  MiNn.,  Feb.  6,  1890. 
*'  Mr.  George  W.  Davis,  Minneapolis,  Minn. 

"Dear  Sir:  We  have  in  our  possession  the  original  docu- 
ments printed  in  the  advertisement  of  your  bonds  secured 
by  mortgage  to  this  company  as  trustee  upon  the  Hedderly 
tract  in  this  city.  We  indorse  the  estimates  of  values  con- 
tained therein  made  by  Messrs.  Marsh  and  Bartlett,  I.  C. 
Seeley,  Jones,  McMuUand  &  Co.,  and  E.  A.  Harmon,  all  of 
whom  are  known  as  men  of  integrity  and  sound  judgment 
touching  local  real  estate  value.  That  we  consider  the  title 
good  in  you  will  appear  from  the  fact  that  we  have  engaged 
to  issue  our  policies  of  title  insurance  to  the  several  holders 
of  your  mortgage  bonds  to  the  aggregate  amount  of  $150,000, 
fully  protecting  such  holders  against  loss  or  damage  arising 
from  any  defect  in  said  title  or  prior  encumbrance  thereon. 
From  our  knowledge  of  the  mortgaged  property,  and  from 
its  situation  and  prospects,  we  are  of  opinion  that  the  mort- 
gaged property  is  adequate  security  for  the  amount  of  your 
proposed  loan.     Yours  very  truly, 

"  Minnesota  Title  Insurance  &  Trust  Company, 

"J.  U.  Barnes,  President." 

The  defendant  was  a  corporation  doing  business  at  Min- 
neapolis, and  it  was  alleged  by  the  plaintiffs  that  it  un- 
dertook the  duty  of  examining  and  insuring  titles,  and  of 
acting  as  trustee  under  trust  deeds  and  mortgages,  and  sent 
out  circulars  to  that  effect,  whereby  it  was  enabled  to  do  and 
had  done  a  large  business  in  the  state  of  Massachusetts;  that 
in  February,  1890,  an  arrangement  was  effected  between  it 
and  George  Walter  Davis,  whereby  it  received  a  conveyance 
of  a  certain  tract  of  land  in  Minneapolis  in  trust  for  the  pay- 
ment of  one  hundred  and  fifty  thousand  dollars  of  bonds  to 
be  issued  by  Davis,  and  contracted  to  issue  to  each  purchaser 
a  policy  of  title  insurance  insuring  the  lands  to  be  free  from 
encumbrances;  that  to  induce  persons  to  whom  Davis  might 
offer  the  bonds  to  become  purchasers  the  defendant  gave  the 
letter  hereinbefore  set  forth,  fraudulently  representing  the 
tract  to  be  free  from  encumbrances,  when  in  fact  it  was  known 
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by  the  defendant  and  its  representatives  to  be  subject  to  a 
prior  mortgage  to  secure  the  sum  of  thirty  thousand  dollars; 
that  the  letter  was  shown  by  Davis  to  plaintiffs,  who,  in  re- 
liance thereon,  were  induced  to  and  did  purchase  seven  of 
the  bonds  aggregating  six  thousand  five  hundred  dollars, 
which,  with  an  accompanying  policy  of  title  insurance  exe- 
cuted by  the  defendant,  were  delivered  to  the  plaintiffs;  that 
in  the  year  1891  plaintiffs  discovering  the  misrepresentations 
elected  to  rescind,  notified  Davis  thereof,  and  tendered  to 
bim  the  bonds,  with  interest  since  the  purchase,  and  also  the 
title  insurance  policy,  and  demanded  of  him  the  repayment 
of  the  amounts  paid  to  him  for  the  bonds;  that  Davis  refused 
to  make  this  repayment,  and  thereafter  the  plaintiffs  notified 
the  defendant  of  the  rescission  and  of  Davis'  declining  to 
receive  back  the  bonds,  and  made  the  same  demand  upon 
and  tender  to  the  defendant  which  they  had  made  to  Davis; 
that  defendant  refused  to  pay  to  plaintiffs  any  of  the  sums 
demanded.  The  effect  of  the  letter  in  question  was  consid- 
ered upon  the  former  appeal  of  the  case,  in  which  the  court 
said:  "  One  of  the  false  representations  contained  in  this  let- 
ter purports  to  be  a  statement  of  a  fact,  and  it  was  known  by 
the  defendant's  officers  to  be  untrue.  The  statement  in  re- 
gard to  the  title,  while  it  was  not  a  direct  affirmation  that 
there  was  no  encumbrance  on  the  property,  was  intended  to 
produce  a  belief  among  purchasers  of  the  bonds  that  the  title 
was  perfect,  and  it  was  rightly  understood  as  a  representa- 
tion to  that  effect."  On  the  second  trial  of  the  case  the  trial 
judge  ruled  that  the  plaintiffs,  other  than  the  plaintiff  Jere- 
miah Plympton,  were  entitled  to  recover  the  amount  paid  by 
them  for  the  bonds  with  interest  less  the  amount  of  interest 
received  thereon.  The  defendant  offered  to  prove  that  about 
the  time  the  prior  mortgage  became  due,  it  took  an  assign- 
ment thereof,  and  subsequently  prepared  a  valid  discharge 
of  the  mortgage,  which  it  brought  into  court  and  tendered  to 
the  plaintiffs.  The  trial  judge  ruled  that  these  facts  were 
not  admissible  in  mitigation  of  damages.  Jeremiah  Plymp- 
ton, having  died  since  the  first  trial,  his  evidence  given 
thereon  was  read,  in  which  he  testified  that  he  was  one  of  the 
plaintiffs;  that  he  had  business  with  the  defendant  prior  to 
February,  1890;  had  no  recollection  of  ever  having  seen  its 
prospectus;  had  purchased  two  bonds,  and  before  purchasing 
had  seen  the  letter  of  February  6th,  and  that  he  was  princi- 
pally induced  to  buy  the  bonds  by  the  statement  of  the  presi- 
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dent  of  the  company.  Plympton  had  sold  his  bonds,  and  on 
the  instruction  of  the  judge  the  jury  returned  a  verdict  in  his 
favor  for  the  sum  of  three  hundred  dollars.  Verdicts  were 
also  returned  in  favor  of  the  other  plaintiffs  severally. 

R.  M.  Morse  &  J,  W.  Keith,  for  the  plain tiflFs. 

A.  A.  Strout  &  E.  L.  Rand,  for  the  defendant. 

""^  Knowlton,  J.  These  cases  have  once  before  been  con- 
sidered by  this  court  (see  Nash  v.  Minnesota  Title  etc.  Co., 
159  Mass.  437),  and  the  principal  question  tlien  raised  was 
whether  there  was  any  evidence  of  fraud  on  the  part  of  the 
defendant.  It  was  held  that  the  defendant's  statement  in 
regard  to  the  title,  taken  in  connection  with  the  context  of 
the  letter  and  the  circumstances  under  which  it  was  writ- 
ten, purported  to  be  a  representation  tiiat  the  defendant  had 
examined  the  title  to  the  mortgaged  real  estate,  and  had 
found  it  to  be  perfect.  The  property  was  subject  to  a  prior 
mortgage  of  thirty  thousand  dollars,  as  the  defendant's  offi- 
cers well  knew.  On  this  part  of  the  case  the  only  question 
was  whetlier  there  was  any  evidence  of  fraud  to  submit  to 
the  jury;  not  whether  there  might  be  explanations  which 
would  relieve  the  defendant  from  the  imputation  against  it. 
At  the  last  trial  the  defendant  offered  to  show  that  the  words 
were  not  used  in  the  sense  in  which  they  were  understood  bv 
this  court,  and  that  its  officers  acted  honestly,  and  that  there 
was  no  intention  on  their  part  to  state  anything  falsely. 
The  evidence  was  rejected,  and  the  ruling  was,  in  substance, 
that,  in  view  of  tlie  admitted  facts  that  the  defendant's  officer 
knew  of  the  existence  of  the  prior  mortgage,  and  that  this 
letter  was  to  be  used  to  induce  persons  to  buy  the  mortgage 
bonds,  the  representation  was,  as  matter  of  law,  fraudulent. 
The  exception  to  this  ruling  presents  the  question,  *'*  What 
must  be  proved  to  establish  a  charge  of  an  actionable  false 
and  fraudulent  representation?  On  the  precise  question 
now  before  us  the  law  of  England  has  been  finally  settled 
by  the  case  of  Derry  v.  Peek,  14  App.  Gas.  337,  in  which  it 
was  held  unanimously  that  in  an  action  of  deceit  there  can 
be  no  recovery  unless  fraud  is  proved.  In  delivering  the 
principal  opinion,  Lord  Herschell  said:  "I  think  the  au- 
thorities establish  the  following  propositions:  1.  In  order  to 
sustain  an  action  of  deceit,  there  must  be  proof  of  fraud,  and 
nothing  short  of  that  will  suffice.  2.  Fraud  is  proved  when 
it  is  shown  that  a  false  representation  has  been  made  (1) 
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knowingly,  or  (2)  without  belief  in  its  truth,  or  (3)  reck- 
lessly, careless  whether  it  be  true  or  false.  Although  I  have 
treated  the  second  and  third  as  distinct  cases,  I  think  the 
third  is  but  an  instance  of  the  second,  for  one  who  makes  a 
statement  under  such  circumstances  can  have  no  real  belief 
in  the  truth  of  what  he  states.  To  prevent  a  false  statement 
being  fraudulent,  there  must,  I  think,  always  be  an  honest 
belief  in  its  truth.  And  this  probably  covers  the  whole 
ground,  for  one  who  knowingly  alleges  that  which  is  false 
has  obviously  no  such  honest  belief.  3.  If  fraud  be  proved, 
the  motive  of  the  person  guilty  of  it  is  immaterial.  It  mat- 
ters not  that  there  was  no  intention  to  cheat  or  injure  the 
person  to  whom  the  statement  was  made."  In  other  parts 
of  the  opinion,  and  in  the  opinions  of  the  other  law  lords 
in  the  same  case,  and  in  other  cases  which  have  since  been 
decided,  it  is  made  clear  that  by  the  law  of  England  mere 
ignorance  or  negligence  or  stupidity  on  the  part  of  the  person 
making  the  representations  does  not  constitute  fraud  if  he 
intends  honestly  to  tell  the  truth,  although  his  statements, 
understood  according  to  their  seeming  meaning,  may  be  ever 
so  misleading:  Glasier  y.  Rolls,  42  Ch.  Div.  436;  Angus  v. 
Clifford  (1891),  2  Ch.  449;  Le  Lievre  v.  Gould  (1893),  1 
Q.  B.  491.  In  this  particular  the  decisions  in  this  common- 
wealth are  of  similar  import:  Tryon  v.  Whitmarsh,  1  Met.  1; 
35  Am.  Dec.  339;  Page  v.  Bent,  2  Met.  371;  Pearson  v.  Howe, 
1  Allen,  207;  King  v.  Eagle  Mills,  10  Allen,  548;  Hartford 
Live  Stock  Ins.  Co.  v.  Matthews,  102  Mass.  221;  Fisher  v.  Mel- 
len,  103  Mass.  503;  Chatham  Furnace  Co.  v.  Moffait,  147  Mnss. 
403;  9  Am.  St.  Rep.  727;  Hoist  v.  Stewart,  154  Mass.  445. 
See,  also.  Page  v.  Parker,  40  N.  H.  47;  Hammatt  v.  Emerson, 
27  Me.  308;  46  Am.  Dec.  598;  Marsh  v.  »'»  Falker,  40  N.  Y. 
562;  Chester  v.  Comstock,  40  N.  Y.  575,  note;  Cowley  v.  Smyth, 
46  N.  J.  L.  380;  50  Am.  Rep.  432. 

There  is  a  good  reason  for  this  rule.  The  general  test  to 
determine  whether  there  is  a  liability  in  an  action  of  tort  is 
the  question  whether  the  defendant  has  by  act  or  omission 
disregarded  his  duty.  In  applying  this  test,  it  is  always 
necessary  first  to  inquire  what  the  defendant's  duty  is.  In  an 
action  of  deceit  the  defendant  is  ordinarily  sued  as  one  whose 
only  relation  to  the  transaction  was  that  of  a  gratuitous  in- 
former, who  had  no  interest  in  the  subject  to  which  the  rep- 
resentations related.  On  the  necessary  allegations  of  the 
declaration  he  may  be  assumed  to  have  answered  inquiries 
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put  by  a  stranger,  or  to  have  volunteered  statements  out  of 
apparent  friendship.  Under  such  circumstances,  although 
he  thinks  that  his  statements  will  be  acted  upon  by  the  in- 
quirer, he  has  no  higher  duty  than  to  answer  honestly  and 
in  good  faith.  If  one  makes  a  statement  for  a  consideration 
as  a  part  of  a  contract,  it  is  his  duty  to  be  accurate,  and  igno- 
rance or  mistake  will  not  relieve  him  from  the  consequences 
of  an  error.  In  seeking  a  remedy  from  him  for  a  mistake  so 
made,  the  plaintiff  in  his  declaration  states  his  relation  to 
the  transaction,  and  sues  in  contract.  But  one  who  merely 
answers  the  inquiries  of  a  stranger,  or  courteously  volunteers 
information  in  a  matter  which  does  not  concern  him,  is  in  a 
position  analogous  to  that  of  a  gratuitous  bailee  of  property, 
from  whom  a  less  degree  of  care  is  required  than  from  a 
bailee  for  hire.  He  must  not  intentionally  mislead;  but  if 
he  answers  honestly  to  the  best  of  his  ability  he  does  his 
whole  duty.  If  he  is  an  ignorant,  stupid  man,  and  on  that 
account  the  inquirer  is  led  astray,  it  is  not  his  fault,  but  the 
fault  or  misfortune  of  the  person  who  relies  upon  him.  It 
would  be  unjust  to  visit  upon  him  the  consequences  of  his 
ignorance  in  a  matter  in  which  he  had  no  interest. 

If  he  happens  to  have  an  interest  in  the  subject  to  which 
his  representations  relate,  it  is  a  matter  of  which  the  law 
takes  no  cognizance  in  an  action  of  deceit.  It  is  not  neces- 
sary to  allege  or  prove  it;  and  proof  of  it  does  not  affect  the 
rights  of  the  parties,  unless  the  proof  goes  far  enough  to 
create  a  liability  of  another  kind. 

Of  course  one  will  be  presumed  to  have  intended  his  lan- 
guage **®  to  be  understood  according  to  its  usual  mean- 
ing, and  in  ordinary  cases,  in  the  absence  of  a  reasonable 
explanation  of  his  mistake,  his  testimony  that  he  meant 
something  different  from  what  he  said  will  have  but  little,  if 
any,  weight.  But  inasmuch  as  the  question  involved  is  what 
was  his  state  of  mind,  and  his  actual  intent  as  distinguished 
from  his  apparent  intent,  he  is  entitled  to  explain  his  lan- 
guage as  b<5st  he  can,  if  it  is  susceptible  of  explanation,  and 
to  testify  what  was  in  his  mind  in  reference  to  the  subject  to 
which  the  alleged  fraud  relates.  In  this  respect  his  expres- 
sions, whether  spoken  or  written,  are  not  dealt  with  in  the 
same  way  as  when  the  question  is  what  contract  has  been 
made  between  two  persons  who  were  mutually  relying  upon 
the  language  used  in  their  agreement:  Hazard  v.  Loving,  lO 
Gush.  267;  Tluicher  v.  Phinney,  7  Allen,  146;  Brown  v.  Mas- 
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sachusetts  Title  Ins.  Co.,  151  Mass.  127;  Snow  v.  Paine,  114 
Mass.  520,  526;  Edwards  v.  Currier,  43  Me.  474;  Norris  v. 
Morrill,  40  N.  H.  395,  401;  Gifford  v.  Thomas,  62  Vt.  34,  35; 
Seymour  v.  Wilson,  14  N.  Y.  567;  Thurston  v.  Cornell,  38  N.  Y. 
281;  Phelps  v.  George's  Creek  etc.  R.  R.  Co.,  60  Md.  536;  Berkey 
V.  Jiidd,  22  Minn.  287. 

In  tlie  present  case  we  need  not  determine  whether  the  ex- 
cluded evidence  on  this  subject  was  very  important.  It  is 
obvious  that,  if  the  defendant's  officers  knew  that  their  state- 
ment in  regard  to  the  title  was  false  in  the  sense  in  which 
they  supposed  it  would  generally  be  understood,  it  is  imma- 
terial whether ornot  they  had  a  purpose  to  do  injury  or  cause 
loss  to  anybody  who  might  rely  upon  it.  It  is  enough  to 
furnish  the  foundation  for  a  liability,  if  they  used  language 
in  regard  to  the  title  which  they  intended  should  be  under- 
stood as  a  representation  that  the  title  was  perfect  when  they 
knew  it  was  not  perfect:  Forbes  v.  Hoive,  102  Mass.  427;  3  Am. 
Rep.  475;  Nash  v.  Minnesota  Title  etc.  Trust  Co.,  159  Mass.  437; 
Commonwealth  v.  Coe,  115  Mass.  481;  Spaulding  v.  Knight, 
116  Mass.  148.  But  a  majority  of  the  court  are  of  opinion 
that  it  was  competent  for  them  to  testify  what  their  under- 
standing was  in  regard  to  the  meaning  of  the  representation, 
and  that  the  presiding  justice  gave  too  broad  an  interpreta- 
tion to  our  former  decision  in  the  case. 

The  next  exception  relates  to  the  rule  of  damages.  The 
presiding  *®*  justice  ruled  that,  on  a  rescission  of  the  con- 
tract for  fraud,  the  plaintiffs  could  recover  back  from  this  de- 
fendant the  whole  consideration  paid  for  the  bonds.  That  is 
the  rule  where  the  suit  is  between  the  original  contracting 
parties.  The  reason  of  the  rule  is  that  on  a  rescission  of  a 
contract  the  contract  is  avoided  ab  initio,  and  the  rights  of 
the  parties  in  reference  to  the  subject  matter  of  it  are  as  if 
no  contract  had  ever  been  made:  Milliken  v.  Thorndike,  lOS 
Mass.  382;  Bassett  v.  Brown,  105  Mass.  551;  Nealon  v.  Henry, 
131  Mass.  153;  Ballon  v.  Billings,  136  Mass.  307,  309;  Snow 
V.  Alley,  144  Mass.  546;  59  Am.  Rep.  119.  But  the  defend- 
ant in  this  case  is  a  stranger  to  the  consideration,  and  hi» 
relation  to  the  contracting  parties  is  not  such  as  to  make  this 
reason  applicable.  The  rule  of  damages  in  an  action  against 
a  tort-feasor  is  that  the  plaintiff  shall  recover  an  amount  com- 
mensurate with  the  wrong  done  him.  In  a  suit  for  a  fraud 
in  a  sale  of  personal  property,  the  measure  of  damages  in 
common  cases  is  the  difference  between  the  actual  value  of 
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the  goods  and  their  value  as  it  would  have  been  if  the  repre- 
Bentation  had  been  true.  This  will  ordinarily  make  good 
the  loss  of  the  defrauded  party:  Morse  v.  Ilutchins,  102  Mass. 
439;  Page  v.  Parker,  43  N.  H.  363;  80  Am.  Dec.  172;  North- 
rop V.  Hill,  57  N.  Y.  351,  357;  15  Am.  Rep.  501.  That  is  the 
general  rule  in  cases  like  the  present,  and  the  important 
question  before  us  is,  whether  there  is  anything  in  the  facts 
disclosed  that  warrants  the  application  of  a  different  rule. 

It  is  clear  that  mere  fraud  of  a  third  party  which  induces 
the  purchase  of  goods  will  not  give  the  purchaser  a  right  to 
rescind  the  contract.  If  the  seller  is  not  a  party  to  the  fraud, 
the  contract  must  stand:  Root  v.  Bancroft,  8  Gray,  619; 
White  v.  Gravis,  107  Mass.  325;  9  Am.  Rep.  38;  Martin  v. 
Campbell,  120  Mass.  126;  Fort  Dearborn  Nat.  Bank  y.  Carter^ 
152  Mass.  34,  38;  Pulsford  v.  Richards,  17  Beav.  87,  95; 
Masters  v.  Ibberson,  8  Com.  B.  100.  It  is  clear,  therefore,  ia 
such  a  case,  that  the  injured  party  can  recover  damages  for 
the  injury  only  under  the  common  rule.  Looking  then  only 
at  the  relations  of  the  partiee  to  this  suit  to  each  other,  with- 
out regard  to  the  conduct  of  the  seller  of  the  bonds,  it  will 
be  conceded  that  there  is  no  right  of  rescission,  and  no 
right  to  recover  back  the  consideration.  If  we  assume,  as 
we  well  may  on  the  facts  of  this  case,  that  the  seller  was  a 
party  to  the  fraud  and  knowingly  received  the  benefit  of  it, 
there  is  a  •**  right  of  rescission  and  a  right  to  recover  back 
the  consideration  in  favor  of  the  plaintiff  as  against  him. 
But  that  right  grows  out  of  the  conduct  of  the  seller  of  the 
bonds  in  practicing  the  fraud,  and  it  does  not  bring  the  de- 
fendant corporation  into  any  relation  to  the  consideration, 
nor  make  it  a  party  to  the  contract,  nor  create  any  new  rights 
in  favor  of  the  plaintiff  against  it:  Wyeth  v.  Morris,  13  Hun, 
338;  Marston  v.  Singapore  Rattan  Co.,  163  Mass.  296.  As  a 
preliminary  to  the  right  to  sue  for  the  consideration,  there 
must  be  a  return  or  a  tender  of  return  of  the  property  that  will 
put  the  other  party  in  statu  quo.  The  plaintiff,  having  made 
a  tender  of  the  bonds  to  Davis,  the  seller  of  them,  who  refused 
to  receive  them,  made  a  similar  tender  to  the  defendant. 
There  is  a  manifest  inconsistency  between  an  attempt  to 
get  back  the  consideration  from  Davis  on  the  ground  that 
the  property  in  the  bonds  was  returned  to  him  by  reason 
of  the  rescission,  and  an  attempt  to  turn  over  the  property 
to  the  defendant  without  the  consent  of  Davis,  and  thereby 
to  make  it  accountable  for  the  money  originally  paid  to  Davis. 

▲■.  8l.  &KF.,  You  XLVIL— 32 
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In  rescinding  a  contract  and  in  enforcing  rights  growing 
out  of  such  rescission,  one  would  expect  to  look  only  to  the 
other  party  to  the  contract.  The  nature  and  effect  of  re- 
scission are  such  that  they  can  have  no  consequences  as 
against  the  other  party  to  the  contract.  The  only  injury 
which  the  law  recognizes  as  done  to  the  plaintiff  by  the  de- 
fendant in  this  case  was  by  a  false  representation  that  the 
title  to  the  property  was  perfect.  Whatever  the  plaintiffs 
may  have  suffered  from  other  causes,  their  loss  from  this 
cause  will  be  made  up  to  them  if  the  defendant  pays  the  dif- 
ference between  the  value  of  the  bonds  as  they  were  and 
their  value  as  they  would  have  been  if  the  title  had  been 
perfect.  We  do  not  think  the  plaintiffs'  rescission  of  the  con- 
tract on  account  of  the  fraud  defeats  their  right  to  recover 
these  damages  from  a  third  party,  so  long  as  they  have  failed 
to  obtain  satisfaction  for  their  injury,  either  by  a  restoration 
or  recovery  of  the  consideration,  or  otherwise. 

The  only  case  relied  on  by  the  plaintiffs  in  support  of  a 
different  rule  of  damages  is  Redden  v.  Griffin,  136  Mass.  229; 
49  Am.  Rep.  25.  On  a  hasty  reading  of  that  case  it  might 
seem  to  be  an  authority  in  favor  of  the  plaintiffs'  contention 
on  this  point,  but  a  more  careful  examination  will  show  that 
it  is  not.  No  such  question  as  *®'  that  now  before  us  was 
raised  or  considered  in  that  case.  The  question  was  whether 
the  plaintiff,  who  had  been  induced  by  the  fraud  of  an  agent 
of  a  life  insurance  company  to  take  out  a  policy  of  life  insur- 
ance, could,  on  discovering  the  fraud  six  months  afterward, 
rescind  the  contract,  return  his  policy,  and  recover  back  the 
premium  paid.  He  had  enjoyed  protection  for  six  months 
under  a  policy  which  the  company  could  not  avoid,  and  if  he 
had  deceased  before  discovering  the  fraud  his  administrator 
might  have  collected  from  the  company  the  sum  of  ten  thou- 
sand dollars;  but  it  was  held  that  he  was  not  thereby  pre- 
cluded from  rescinding  the  contract  and  recovering  back  the 
consideration,  less  the  value,  if  any,  of  the  insurance  which 
he  had  received  under  the  contract.  It  was  intimated  in  the 
opinion,  although  not  decided,  that  he  could  recover  back  the 
whole  consideration,  without  any  deduction  for  the  protection 
which  he  had  before  rescinding  the  contract.  The  transac- 
tion was  not  a  sale  of  goods,  but  a  contract  for  the  most  part 
executory.  So  far  as  the  contract  was  still  executory  at  the 
time  of  the  discovery  of  the  fraud,  he  plainly  should  have  a 
right  to  rescind:  See  Fisher  v.  Metropolitan  Ins,  Co.f  160  Mass. 
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386;  39  Am.  St.  Rep.  495;  162  Mass.  236.  What  the  rule 
would  be  if  such  a  policy  remained  in  force  a  much  longer 
time  before  discovery  of  the  fraud  was  not  stated,  but  no 
question  was  made  in  the  case  in  regard  to  the  right  to  re- 
cover of  the  agent  who  committed  the  fraud  to  the  same  extent 
as  if  the  suit  had  been  against  the  principal.  Under  the  facts 
of  that  case,  such  a  question  could  not  successfully  have  been 
raised  by  the  defendant.  The  money  which  was  obtained  by 
the  fraud  was  paid  into  his  hands  by  the  plaintiff.  On  a  re- 
scission of  the  contract,  the  contract  was  annihilated,  and 
after  a  demand  the  guilty  agent  could  not  justify  under  it 
either  his  payment  of  the  money  to  his  principal  or  a  longer 
detention  of  it  by  himself.  Plainly,  the  plaintifiF  was  entitled 
to  recover  back  from  him  the  money  which  was  paid  into  his 
hands  less  the  deduction,  if  any,  which  ought  to  be  made  for 
the  insurance  which  the  plaintiff  had  before  discovering  the 
fraud. 

The  defendant  contends  that  it  should  have  been  permitted 
to  show,  in  mitigation  of  damages,  that  it  had  procured  an 
assignment  of  the  mortgage,  and  that  it  tendered  a  discharge 
of  it  to  the  plaintiffs  at  the  trial;  but  we  are  of  opinion  that 
the  ruling  '**  on  this  point  was  correct.  The  defendant  may 
liold  and  use  its  mortgage  in  any  lawful  way,  but  the  plain- 
tiffs ought  not  to  be  compelled  to  receive  the  discharge  of  it 
in  mitigation  of  their  damages  after  the  expiration  of  so  long 
a  time.  If  the  mortgage  were  discharged,  it  would  not,  as 
matter  of  law,  limit  their  recovery  to  nominal  damages.  If 
there  had  been  no  encumbrance,  they  might  long  ago  have 
sold  the  bonds  on  better  terms  than  can  be  obtained  now. 
Moreover,  the  commission  of  the  fraud,  if  fraud  is  proved,  was 
a  willful  wrong,  and  the  case  is  analogous  to  a  willful  con- 
version of  property,  and  an  offer  to  return  it  in  mitigation  of 
damages  after  its  condition  has  changed  and  its  value  has 
depreciated:  Stickney  v.  Allen,  10  Gray,  352;  Dahill  v.  Booker ^ 
140  Mass.  308,  310;  54  Am.  Rep.  465;  Bigelow  Co.  v.  Heintzet 
53  N.  J.  L.  69;  Yale  v.  Saunders,  16  Vt.  243;  Rutland  etc.  R.  R. 
Co.  v.  Middlebury  Bank,  32  Vt.  639.  Practically,  it  might  be 
difficult  in  this  case  to  measure  the  amount  that  should  be 
allowed  now  on  account  of  a  discharge  of  the  mortgage  in 
mitigation  of  damages,  and  we  are  of  opinion  that  we  ought 
not  to  compel  the  plaintiflFs  to  accept  the  tender,  or  to  make 
an  allowance  in  the  assessment  of  damages  as  if  they  had 
accepted  it. 
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The  evidence  of  J.  Plympton  was  rightly  received.  The 
declaration  in  his  case  is  sufficient  to  justify  a  recovery  of 
damages  on  the  theory  on  which  his  case  was  presented  to 
the  **'  jury.  If  everything  alleged  in  regard  to  rescission 
is  stricken  out,  enough  remains  upon  which  to  found  the 
verdict.  The  letter  of  September  8,  1890,  from  Barnes  to 
James  M.  Keith  was  competent.  It  was  not  only  a  statement 
that  Davis  said  he  sold  bonds  through  Keith,  but  it  was  an 
assumption  that  what  he  said  was  true.  It  implied  that  the 
information  had  been  communicated  in  such  a  way,  and  un- 
der such  circumstances,  as  to  be  trustworthy,  and  as  against 
the  defendant  it  was  in  the  nature  of  an  admission  that  the 
Bale  had  been  made  as  Davis  said  it  had. 

We  think  that  there  is  no  occasion  to  consider  more  par- 
ticularly the  questions  argued  by  the  defendant.  Such  of 
them  as  *®®  are  not  covered  by  what  we  have  already  said 
will  not  be  likely  to  arise  at  another  trial. 

Exceptions  sustained. 

Holmes,  J.  I  am  unable  to  agree  with  the  decision  reached 
by  a  majority  of  the  court  on  the  first  point  discussed  by 
them.  I  will  not,  in  this  place,  go  into  any  extended  discus- 
sion of  general  principles.  If  I  were  making  the  law,  I 
should  not  hold  a  man  answerable  for  representations  made 
in  the  common  affairs  of  life  without  bad  faith  in  somesense^ 
if  no  consideration  was  given  for  them,  although  it  would  be 
hard  to  reconcile  even  that  proposition  with  some  of  our  cases. 
But  the  proposition,  even  if  accepted,  seems  to  me  not  to  ap- 
ply to  this  case.  The  proper  meaning  of  the  words  used  by 
the  defendant  has  been  settled  by  this  court  already:  Nash 
V.  Minnesota  Title  Ins.  <&  Trust  Co.,  159  Mass.  437.  The  rep- 
resentation was  not  made  in  casual  talk,  but  in  a  business 
matter,  for  the  very  purpose  of  inducing  others  to  lay  out 
their  money  on  the  faith  of  it.  When  a  man  makes  such  a 
representation,  he  knows  that  others  will  understand  his 
words  according  to  their  usual  and  proper  meaning,  and  not 
by  the  accident  of  what  he  happens  to  have  in  his  head,  and 
it  seems  to  me  one  of  the  first  principles  of  social  intercourse 
that  he  is  bound  at  his  peril  to  know  what  that  meaning  is. 
In  this  respect  it  seems  to  me  that  there  is  no  difference  be- 
tween the  law  of  fraud  and  that  of  other  torts,  or  of  contract 
or  estoppel.  If  the  language  of  fiction  be  preferred,  a  man  is 
conclusively  presumed  in  all  parts  of  the  law  to  contemplate 
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the  natural  consequences  of  his  act,  as  well  in  the  conduct  of 
others  as  in  mechanical  results.  I  can  see  no  difference  in 
principle  between  an  invitation  by  words  and  an  invitation 
by  other  acts,  such  as  opening  the  gates  of  a  railroad  crossing 
{Brow  V.  Boston  etc.  R.  R.  Co.,  157  Mass.  399),  or  an  inten- 
tional gesture,  having  as  its  manifest  consequence,  according 
to  common  experience,  a  start  and  a  fall  on  the  part  of  the 
person  toward  whom  it  is  directed,  in  either  of  which  cases 
I  suppose  no  one  would  say  that  a  defendant  could  get  off  by 
proving  that  he  did  not  anticipate  the  natural  interpretation 
of  the  sign.  Of  course,  if  the  words  used  are  technical,  or 
have  a  peculiar  meaning  in  the  place  where  they  were  used, 
this  can  be  shown;  if,  by  the  context,  or  the  subject  matter, 
or  the  circumstances,  the  customary  meaning  of  the  words  is 
modified,  this  can  **''  be  shown  by  proof  of  the  circum- 
stances, the  subject  matter,  and  the  context;  but  when  none 
of  these  things  appears,  a  defendant  cannot  be  heard  to  say 
that,  for  some  undisclosed  reason  he  had  in  his  mind,  and 
intended  to  express  by  the  words,  something  dififerent  from 
what  the  words  appear  to  mean,  and  were  understood  by  the 
plaintiff  to  mean,  and  are  interpreted  by  the  court  to  mean, 
whether  the  action  be  in  tort  or  contract. 

Neither,  in  my  opinion,  are  there  any  peculiar  safeguards 
fiet  up  about  the  action  for  deceit.  That  action  was  given  by 
the  common  law  for  any  false  statement  of  present  facts  of 
which  the  defendant  took  the  risk,  and  which  was  followed 
by  damage.  He  might  take  the  risk  at  different  points  in 
different  cases.  A  false  warranty  used  to  be  laid  as  a  deceit 
in  tort  for  a  false  and  fraudulent  representation:  Clift  on 
Entries,  932,  pi.  40;  Liber  Placitandi,  40,  pi.  54,  55;  Year 
Book,  11  Edw.  IV.,  pi.  10.  So  even  an  implied  warranty: 
Brown  v.  Edgington,  2  Man.  &  G.  279;  Year  Book,  11 
Edw.  IV.,  6  b;  Keilways'  English  Reports,  91,  pi.  16.  Yet  it 
was  not  necessary  to  lay  the  scienter,  or,,  if  you  laid  it,  to 
prove  it,  for  the  plain  reason,  as  Shaw,  C.  J.,  puts  it,  in  sub- 
stance, that  the  defendant  is  answerable  for  the  facts,  how- 
ever honest  he  may  have  been:  Norton  v.  Doherty,  3  Gray, 
372,  373;  63  Am.  Dec.  758;  Schuchardt  v.  Aliens,  1  Wall.  359, 
368;  Williamson  v.  Allison,  2  East,  446;  Gresham  v.  Postan,  2 
€ar.  &  P.  540;  Denison  v.  Ralphson,  1  Vent.  365,  366.  In 
.  the  last  century  an  alternative  form  in  assumpsit  was  intro- 
duced {Stuart  V.  Wilkins,  1  Doug.  18,  21,  Lawrence,  J.,  and 
Williamson  v.  Allison,  2  East,  446,  451),  and  it  may  be  that 
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now  we  should  require  the  warranty  to  be  alleged,  which  has 
the  advantage  of  telling  the  defendant  more  exactly  what  the 
case  is  against  him:  Cooper  v.  Landon^  102  Mass.  58.  But 
there  is  no  doubt  about  the  common  law.  I  am  of  opinion, 
as  I  have  stated,  that  in  a  case  like  the  present  a  man  takes 
the  risk  of  the  interpretation  of  his  words  as  it  may  after- 
ward be  settled  by  the  court. 

I  am  authorized  to  say  that  the  chief  justice  agrees  with 
the  foregoing  dissent.  

Damages  StrFFERED  by  One  Person  from  Misrepresentations  of 
Another,  when  Recoverable. — This  question  is  fully  discussed  in  the 
extended  notes  to  Wells  v.  Cook,  88  Am.  Dec.  442-444,  and  Zabriskie  v. 
Smith,  64  Am.  Dec.  559,  and  Cottrill  v.  Krum,  18  Am.  St.  Rep.  555.  An 
action  lies  against  a  third  person  for  false  affirmations  to  the  purchaser  of 
property  respecting  its  value  and  the  price  paid  for  it  by  the  vendor,  accom- 
panied by  promises  to  aid  the  purchaser  in  getting  it  at  that  price  where 
the  party  making  them  knows  thenr  to  be  false,  and  the  purchaser  confiding 
therein  purchases  the  property  at  a  price  beyond  its  real  value:  Medbury  T» 
Watson,  6  Met.  246;  39  Am.  Dec.  726,  and  especially  note. 

Misrepresentations — Fraud — Necessity  for  Accurate  Knowledge. — 
Whether  representations  are  made  innocently  or  knowingly  ttiey  operate 
equally  as  a  fraud  upon  a  party  who  relies  upon  them,  provided  they  are 
false  and  made  unqualifiedly  as  of  the  party's  own  knowledge:  Bullitt  v. 
Farrar,  42  Minn.  8;  18  Am.  St.  Rep.  485,  and  note;  Oould  v.  Yo7-k  County 
etc.  Ins.  Co.,  47  Me.  403;  74  Am.  Dec.  494,  and  note;  Tyson  v.  Passmore,  2 
Pa.  St.  122;  44  Am.  Dec.  181,  and  note.  An  affirmation  of  what  one  does 
not  know  or  believe  to  be  true  is  equally  as  unjustifiable  as  the  affirmation 
of  what  is  known  to  be  positively  false:  Jiizanv.  Toulmin,  9  Ala.  662,  44  Am. 
Dec.  448,  and  note.  The  ground  of  liability  in  actions  of  fraud  and  deceit 
that  renders  the  defendant  amenable  to  an  action  in  tort  rests  upon  the 
affirmation  of  some  existing  fact  the  party  making  it  knows  or  has  good 
reason  to  know  is  false:  People  v.  Healy,  128  111.  9;  15  Am.  St.  Rep.  90. 
See  the  extended  note  to  Cottrill  v.  Krum,  18  Am.  St.  Rep.  559. 

Fraud. — Damages  are  entitled  to  be  recovered  in  an  action  for  fraud 
adequate  to  the  injury  sustained,  as  a  general  rule,  if  the  plaintiff  succeed: 
Campbell  v.  Hillman,  15  B.  Mon.  508;  61  Am.  Dec.  195,  and  note.  See, 
»lso,  the  extended  note  to  Cottrill  v.  Krum,  18  Am.  St.  Rep.  562. 
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MICHIGAN. 

Petrie  v.  Badenooh. 

[102  Michigan,  45,] 
A  Trusteb  cannot  Buy  up  a  Debt  or  Ekcumbrancs  for  which  a  trast 

estate  is  answerable  for  less  than  is  actually  due  thereon,  and  make  a 
profit  for  himself.  Such  purchase  inures  for  the  benefit  of  the  trust 
estate,  and  the  cestui  que  trust  is  entitled  to  the  advantage  of  the  pur> 
chase. 
Rbs  Judicata.  —  An  Equitable  Defense  not  Pleaded  in  an  action  at 
law  does  not  become  res  judicata.  Hence,  a  defendant  sued  on  a  prom- 
issory n6te  and  submitting  to  the  recovery  of  judgment  thereon  is  not 
precluded  from  maintaining  a  bill  in  equity  on  the  theory  that  the  note 
was  purchased  by  his  trustee  out  of  trust  funds  at  a  discount,  but  in  the 
name  of  the  judgment  creditor,  and  a  court  of  equity  may  restrain  the 
enforcement  of  the  judgment,  and  compel  the  holder  to  accept  payment 
out  of  the  trust  funds,  and  limit  the  amount  to  be  paid  to  the  sum  acta- 
ally  paid  out  by  the  trustee. 

Bunker  &  Carpenter^  for  the  complainant. 

Sessions  &  Bassett,  for  the  defendants. 

*®  McGrath,  C.  J.  This  is  a  branch  of  the  Petrie-Torrent 
litigation:  88  Mich.  43;  100  Mich.  117. 

Complainant's  bill  alleges  that  on  October  4,  1890,  Petrie 
gave  to  one  Marshall,  of  Chicago,  his  note  for  two  thousand 
four  hundred  and  fifty  dollars;  that  about  January  15,  1892, 
Torrent  purchased  the  note  from  the  payee  through  one 
Meglade,  of  Chicago,  for  thirteen  hundred  and  seventy-five 
dollars;  that  Torrent  then  put  the  note  in  the  hands  of 
defendant  Badenoch,  in  order  that  judgment  might  be  had 
for  the  full  value  of  the  note;  that  Badenoch  brought  suit 
on  the  note  and   garnished  Torrent;  that  on  January  19, 

(603) 
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1893,  Badenoch  recovered  judgment  on  the  note  in  the  cir- 
cuit court  for  the  county  of  Muskegon  for  two  thousand 
eight  hundred  and  forty-three  dollars  and  two  cents;  that 
Badenoch  was  not  the  owner  of  the  note  at  the  time  suit 
thereon  was  brought,  is  not  now  the  owner  thereof,  nor  is  he 
the  owner  of  the  judgment  thereon,  or  any  part  thereof;  that, 
et  the  time  of  the  purchase  of  said  note,  Torrent  was,  and 
ever  since  has  been,  complainant's  trustee,  and  at  the  time  of 
the  purchase  of  the  note  said  Torrent  had  in  his  hands,  as 
such  trustee,  upwards  of  *''  eighty-five  thousand  dollars  of 
complainant's  money;  that  the  defendant  Torrent  purchased 
said  note,  and  caused  suit  to  be  brought  thereon  in  the  name 
of  Badenoch,  for  the  purpose  of  taking  an  unfair,  unauthor- 
ized, inequitable,  and  fraudulent  advantage  of  Petrie,  and 
of  making  a  profit  out  of  his  fiduciary  relation  by  buying 
said  note  at  a  discount,  and  by  seeking  by  indirect  means, 
fully  set  forth  in  the  bill  of  complaint,  to  enforce  a  claim 
against  Petrie,  not  at  what  he  paid  for  said  claim,  but  at  the 
face  value  of  the  note;  and  that  the  defendant  Badenoch  was 
the  plaintiff  in  said  cause  for  no  other  purpose,  and  that 
said  suit  was  prosecuted  for  no  other  purpose,  than  to  give, 
by  said  indirect  means,  to  the  defendant  Torrent  an  unfair, 
unauthorized,  inequitable,  and  fraudulent  advantage  of  Pet- 
rie. The  bill  further  alleges  Petrie's  willingness  to  pay  to 
Torrent  and  to  allow  in  the  accounting  whatever  Torrent 
paid  for  the  note,  together  with  interest  thereon  from  the  time 
of  its  purchase. 

Complainant  prays  that  said  note  and  judgment  may  be 
declared  to  be  the  property  of  Torrent,  and  that  the  bringing 
of  said  suit  and  the  obtaining  of  judgment  therein  may  be 
declared  and  decreed  to  be  in  fraud  of  the- rights  of  the  com- 
plainant, and  that  the  defendant  Torrent  may  be  compelled 
to  satisfy  said  note  and  judgment  out  of  the  moneys  in  his 
hands  belonging  to  complainant,  at  what  he  paid  for  said 
note,  together  with  interest  thereon  from  the  time  of  said 
payment,  and  that  all  proceedings  in  the  suit  at  law  and  in 
the  garnishment  suit  be  permanently  stayed.  The  bill  filed 
by  complainant  against  Torrent  in  the  case  reported  as  afore- 
said, and  the  decree  therein,  are  referred  to  and  made  a  part 
of  the  bill  in  the  present  case. 

Defendants  demurred  to  the  bill,  the  demurrers  were  over- 
ruled, and  defendants  appeal. 

It  is  well  settled  that  a  trustee  cannot  use  the  trust  prop- 
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«rty,  nor  his  relation  to  it,  for  his  own  personal  **  advantage. 
He  cannot  buy  up  a  debt  or  an  encumbrance  for  which  the 
trust  estate  is  liable  for  less  than  is  actually  due  thereon,  and 
make  a  profit  to  himself,  but  such  purchase  inures  for  the 
benefit  of  the  trust  estate,  and  the  cestui  que  trust  shall  have 
all  the  advantage  of  such  purcliase:  Perry  on  Trusts,  sec. 
428;  Lewin  on  Trusts,  276.  He  should  take  no  advantage 
of  his  position  to  receive  personal  gain  from  the  trust  prop- 
erty, his  duty  being  to  protect  it,  and  that,  too,  without  hav- 
ing an  adverse  interest:  ParshaWs  Appeal,  65  Pa.  St.  233; 
Sloo  V.  Law,  3  Blatchf.  459,  He  cannot  buy  up  debts  against 
or  incumbrances  upon  the  estate  at  a  discount  without  ac- 
counting to  the  estate,  or  the  party  having  the  beneficial  in- 
terest therein,  for  the  full  benefit:  King  v.  Cushman,  41  111. 
31;  89  Am.  Dec.  366;  Slade  v.  Van  Vechten,  11  Paige,  21; 
Schoonmaker  v.  Van  Wyck,  31  Barb.  457 ;  Barksdale  v.  Finney, 
14  Gratt.  338. 

While  conceding  the  rule,  counsel  for  defendants  would 
make  its  applicability  depend  upon  the  extent  uf  the  trust. 
It  is,  however,  the  particular  estate  which  is  held  in  trust 
that  is  here  sought  to  be  affected.  The  note  was  purchased 
and  placed  in  the  hands  of  a  third  person,  in  order  to  reach 
by  garnishment  the  money  or  estate  held  in  trust,  and  offset 
the  amount  against  a  claim  therefor.  Is  it  not  evident  that 
the  very  relation  which  the  rule  says  shall  not  be  used  for 
personal  advantage  inspired  the  purchase?  The  rule  is  based 
upon  the  obligation  resting  upon  the  trustee  to  protect  the 
trust  estate,  and  the  possibility  of  adverse  or  conflicting  in- 
terest. The  only  note  in  question  was  given  pending  a  con- 
troversy, not  yet  ended,  over  this  very  trust  fund,  in  which 
it  is  strenuously  urged  that  large  sums  of  money  are  being 
wrongfully  withheld.  It  is  by  no  means  clear  but  that  in 
such  case  the  purchase  should  be  treated  as  having  been 
made  with  the  trust  funds.  Procrastination  may  be  made 
profitable  if  the  obligations  **  of  the  cestui  que  trust,  the 
issue  of  which  may  have  been  made  necessary  by  the  very 
<lelay  or  withholding,  may  be  purchased  at  a  large  discount, 
and  then  offset  at  their  face  value  against  the  sum  due. 

It  is  urged,  however,  that  the  question  may  be  disposed  of 
in  the  principal  suit  upon  the  accounting;  but  defendant 
Badenoch  is  a  necessary  party  in  a  proceeding  to  obtain  the 
relief  here  prayed. 

It  is  also  insisted  that  the  matter  involved  in  this  suit  has 
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been  determined  by  the  suit  at  law,  and  is  res  judicata;  but 
the  defense  here  sought  to  be  established  was  not  available 
in  the  suit  at  law.  The  matters  involved,  to  wit,  the  conduct 
of  the  trustee,  and  his  dealings  with  the  trust  estate  and  in  his 
relation  as  trustee,  are  peculiarly  within  the  jurisdiction  of  a 
court  of  equity. 

The  decree  overruling  the  demurrers  is  aflBrmed,  with  costs 
to  complainant. 

Long,  Grant,  and  Hooker,  JJ.,  concurred. 

Montgomery,  J.,  did  not  sit. 


Trusts — Trustees — Effect  of  Purchase  of  Adverse  Interest  by. — 
A  trustee  who  gets  an  advantage  by  being  in  possession  and  purchases  an 
outstanding  title  or  encumbrance  cannot  use  it  for  his  own  benefit,  but 
must  be  considered  as  holding  it  in  trust  for  him  under  whose  title  he  en- 
tered: Morgan  v.  Boone,  4  T.  B.  Mon.  291;  16  Am.  Dec.  153;  Green  v.  Win- 
ter, 1  Johns.  Ch.  27;  7  Am.  Dec.  475;  Morrison  v.  Caldwell,  5  T.  B.  Mon, 
426;  17  Am.  Dec.  84;  Wisioall  v.  Steioart,  32  Ala.  433;  70  Am.  Dec.  549,' 
and  note;  McClanahan  v.  Henderson,  2  A.  K.  Marsh.  388;  12  Am.  Dec.  412. 
A  trustee  is  bound  to  fidelity  in  the  interests  of  his  trust,  and  will  not  be 
permitted  to  make  profit  by  the  relationship:  C/iorpenning's  Appeal,  32  Pa. 
St.  315;  72  Am.  Dec.  789,  and  note;  Miller  v.  Davidson,  3  Gilm.  518;  44  Am. 
Dec.  715,  and  note.  See,  further,  the  note  to  Commercial  etc,  Assur.  Co.  v, 
Scammcm,  9  Am.  St.  Rep.  620. 

Res  Judicata — Whether  Judgment  at  Law  Bars  Suit  in  Equity. 
The  rule  that  matters  which  have  received  judicial  determination  cannot  be 
called  again  into  question  applies  not  only  in  the  same  jurisdictiou,  but  as 
between  courts  of  law  and  equity:  Pollock  v.  Gilbert,  16  Ga.  398;  60  Am. 
Dec.  732,  and  especially  note,  where  it  is  stated  that  a  point  which  can  be 
set  up  as  a  defense  in  equity  only  is  not  lost  by  being  set  up  at  law.  The 
decision  of  a  question  in  issue  at  law  is  conclusive  as  between  the  same  par- 
ties iu  a  subsequent  proceeding  inequity:  Sellmanv.  Bovoen,  8  Gill  &  J.  50; 
29  Am.  Dec.  524;  Emery  v.  Goodwin,  13  Me.  14;  29  Am.  Dec.  475.  The 
principle  of  res  judicata  extends  not  only  to  questions  of  fact  and  law  which 
were  decided  in  the  former  suit,  but  also  to  grounds  of  recovery  or  defense 
which  might  have  been,  but  were  not,  presented:  Harmon  v.  Auditor,  123 
111.  122;  6  Am.  St.  Bep.  502,  and  note. 
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Street  Railways — Negligence. — It  is  not  negligence  per  se  not  to  have  a 
headlight  attached  to  the  dashboard  of  a  street  railway  car  when  a  mu- 
nicipal ordinance  governing  such  cars  only  requires  that  they  shall,  after 
aunset,  have  colored  signal  lights  in  the  front  and  rear,  and  such  lights 
are  in  fact  carried. 

Street  Railways. — While  Pedestkians  have  a  Right  to  be  upon  and 
travel  along  a  public  highway,  they  are  bound  to  take  notice  of  the 
dangers  incident  to  public  travel  thereon,  and  especially  is  this  true 
where  street-cars  are  constantly  passing  and  repassing  propelled  by 
electricity. 

Street  Railways— Contributory  Negligence.— One  about  to  cross  a 
street  upon  which  cars  are  operated  is  bound  to  look  in  both  directions 
before  getting  on  the  track,  and,  if  injured  by  a  car  which  he  would 
have  seen  and  avoided  had  he  looked  in  the  direction  whence  it  was 
coming,  he'  is  guilty  of  such  contributory  negligence  as  precludes  his 
recovery  of  compensation. 

Kingsley  &  Kleinhans,  for  the  appellant. 

McGarry,  McKnight  &  Jndkins,  for  the  plaintiff. 

****  Long,  J.  Plaintiff  brought  suit  to  recover  damages  for 
the  loss  of  a  foot,  claiming  it  was  occasioned  by  the  negligent 
act  of  the  defendant  street  railway  company  in  running  one 
of  its  electric  cars  over  him.  The  accident  occurred  at  the 
intersection  of  South  Division  street  and  Fifth  avenue,  in 
the  city  of  Grand  Rapids,  while  plaintiff  was  attempting  to 
cross  the  company's  tracks,  in  the  dusk  of  a  dark  and  wet 
evening,  on  November  26,  1892.  The  defendant  has  parallel 
double  tracks  on  South  Division  street,  which  is  flat  and  level 
where  it  crosses  Fifth  avenue  at  riglit  angles.  The  company 
runs  its  southbound  trains  over  South  Division  street  on  the 
west  track,  while  its  northbound  trains  use  the  east  track. 
Plaintiff  claims  that  about  half  past  5  o'clock  on  that  even- 
ing, while  he  was  crossing  South  Division  street  from  the 
west,  along  the  north  crosswalk  on  Fifth  avenue,  and  at  the 
west  rail  of  the  west  track,  he  was  run  against  by  a  motor- 
car without  a  headlight,  then  going  south  at  a  high  rate  of 
speed,  without  sounding  a  gong  or  giving  any  note  of  "** 
warning,  and  that  the  wheel  of  the  car  passed  over  his 
right  ankle,  necessitating  amputation.  The  company  claims 
that  at  the  time  of  the  accident  it  was  only  early  twilight; 
that  it  was  then  operating  its  raotor-car  with  care;  that  the 
time  for  putting  on  a  headlight,  according  to  the  custom  of 
the  company,  had  not  yet  arrived,  but  that  the  car  was  bril- 
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liantly  illuminated  on  the  inside  by  many  electric  lights,  and 
that  the  gong  was  sounded  at  the  crossing  as  usual.  The 
defendant  also  claims  that  the  plaintiff  was  wholly  at  fault 
in  heedlessly  walking  in  front  of  the  visible  and  illuminated 
car;  and  that  the  motorman,  although  he  saw  the  plaintiff, 
had  no  notice  of  his  intention  to  pass  within  the  lines  of  dan- 
ger until  he  was  so  near  the  tracks  that  it  was  too  late  to  stop 
the  car  before  the  accident  occurred;  that  the  car,  however, 
was  stopped  in  the  shortest  time  and  space  possible  after  the 
first  appearance  of  danger,  and,  although  the  rails  were  wet 
and  slippery,  still  it  came  to  a  halt  before  the  second  wheel 
could  pass  over  the  plaintiff's  leg. 

The  city  ordinance  requires  that  "  the  cars  of  said  rail- 
way, after  sunset,  shall  be  provided  with  colored  signal 
lights  in  front  and  in  the  rear."  It  cannot  be  said  that 
it  was  negligence  per  se  not  to  have  a  headlight  or  light 
attached  to  the  dashboard  of  the  car,  as  the  ordinance  itself 
provides  what  kind  of  lights  shall  be  carried — that  is,  "  col- 
ored signal  lights  in  front  and  in  the  rear" — and  the  testi- 
mony is  uncontradicted  that  such  lights  were  carried. 

Plaintiff  cites  Rascher  v.  East  Detroit  etc.  Ry.  Co.,  90  Mich. 
413,  30  Am.  St.  Rep.  447,  on  the  proposition  that  it  was  neg- 
ligence not  to  have  a  headlight.  That  case  does  not  support 
that  proposition.  There  the  plaintiff  was  driving  along  a 
street-car  track,  after  dark,  toward  a  coming  car,  which  was 
running  at  the  rate  of  from  fifteen  to  twenty  miles  an  hour, 
and  which  came  **•  suddenly  upon  her.  The  car  was  not 
lighted  inside  or  out.  It  was  said  by  this  court  that  "it 
ought  to  be  lighted  in  the  night-time,  so  that  its  approach 
can  be  seen  by  other  travelers;  and,  between  twilight  and 
dark,  if  not  lighted,  it  ought  to  be  run  so  slowly  as  to  avoid 
collision;  or  else  give  by  some  signal  warning  of  its  ap- 
proach." 

The  car  in  the  present  case  was  running  from  seven  to 
fifteen  miles  per  hour,  and,  under  the  ordinance,  it  was  per- 
mitted to  run  fifteen  miles  per  hour.  The  testimony  is  quite 
contradictory  on  the  question  whether  the  gong  was  sounded. 
The  defendant  contends  that  all  the  requirements  of  the  city 
ordinance  were  complied  with,  not  only  in  regard  to  lights, 
but  also  in  the  sounding  of  the  warning  signals,  and  the 
testimony  tends  strongly  to  show  that  these  warnings  were 
given. 

The  most  important  question  in  the  case,  however,  relates 
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to  the  care  which  the  plaintiff  exercised  in  attempting  to 
make  the  crossing  in  front  of  the  car.  The  plaintiff  testified 
that  when  he  neared  the  curb,  and  before  stepping  down  into 
the  street,  he  looked  north  and  south  along  Division  street; 
that  he  saw  a  car  coming  from  the  south,  and  it  had  a  head- 
light; that  it  was  then  a  block  or  a  half  a  block  away.  He 
then  testified  as  follows: 

"  Q.  Now,  what  was  the  fact  as  to  whether  you  looked 
north  or  not  to  see  if  there  was  any  car  in  that  direction? 
A.  I  did.  I  thought  I  was  safe  enough  to  cross.  I  did  n't 
expect  a  car  corning  from  the  north. 

"Q.  Did  you  look  to  see  whether  there  was  any  or  not? 
A.  Yes,  sir. 

"  Q.  Did  you  see  any?     A.  No,  sir;  1  did  n't  observe  any." 

On  cross-examination  he  testified  as  follows: 

"  Q.  Which  way  did  you  look  first,  to  the  north  or  south? 
***  A.  Well,  I  was  making  my  way  home,  of  course,  and  I 
saw  this  car  coming  from  the  south  with  a  headlight  on. 

**Q.  Did  you  look  at  tliat  first?  Did  you  look  at  the  car 
coming  from  the  south  first?  A.  Yes,  sir;  because  I  saw 
that  car  visibly,  you  know. 

"  Q.  Did  you  notice  it  the  other  way?  A.  I  did  look  the 
other  way,  and,  of  course,  I  did  n't  notice  anything,  because, 
if  I  had,  I  would  not  be  caught. 

*'Q.  Where  were  you  when  you  looked  to  the  north?  A. 
When  I  looked  to  the  north? 

*'Q.  Yes,  sir.     A.  It  was  just  when  I  was  starting  across. 

"Q.  Before  you  left  Division  street?  A.  Yes,  sir;  when  I 
looked  up. 

"  Q.  Just  as  you  were  going  to  leave  Division  street,  you 
looked  to  the  north,  and  did  n't  see  anything?     A.  Yes,  sir. 

"  Q.  Before  that  you  had  looked  to  the  south?  A.  Yes, 
8ir. 

"  Q.  Did  you  continue  straight  across  up  to  the  time  of  the 
accident?     A.  Yes,  sir. 

"Q.  Without  looking  either  way?  A.  I  know  I  thought 
there  was  no  danger  of  this  car  coming  from  the  south.  It 
was  far  enough  off  so  that  I  had  time  enough  to  cross. 

"  Q.  Were  the  electric  lights  lighted  at  this  time?  A.  Not 
that  I  know  of. 

"  Q.  You  think  not?     A.  I  don't  think  they  were. 

"Q.  When  you  left  Division  street,  did  you  have  to  step 
down?    A.  After  I  left  Division  street? 
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"  Q.  When  you  stepped  off  of  Division  street,  did  you  step 
down  into  the  roadway?  A.  Yes,  sir.  I  stepped  off  of  the 
sidewalk,  you  know. 

"  Q.  Was  it  before  you  took  this  step  that  you  looked  north 
and  south?     A.  Yes,  sir. 

"  Q.  After  you  took  that  step,  just  describe  what  you  did. 
A.  Well,  I  had  my  eye  upon  the  car  coming  from  the  south, 
and  I  was  not  paying  much  attention  to  the  north,  because  I 
did  n't  expect  any  car  coming  from  the  north,  really. 

112  liQ  You  walked  straight  that  way,  and  kept  your  eye 
on  the  car  from  the  south?  A.  Yes,  sir.  It  was  far  enough 
80  that  I  had  plenty  of  time  to  cross. 

"  Q.  Up  to  the  time  you  were  hit?    A.  Yes,  sir." 

Redirect  examination: 

"Q.  About  how  far  is  this  west  track  of  the  railroad  com- 
pany from  the  sidewalk?     A.  The  west  track? 

"Q.  The  west  track  of  the  railroad  company.  You  say 
you  looked  to  the  south  and  north  as  you  started  to  go  across. 
How  far  were  you  from  that  track?  How  many  steps  would 
you  have  to  take  to  strike  the  track?  A.  Oh,  it  must  prob- 
ably be  twelve  or  fifteen  feet. 

*'  Q.  As  you  started  to  go  across,  as  you  were  walking,  did 
you  look  both  ways?     A.  Yes,  sir;  I  did,  sir." 

It  is  therefore  niade  certain  by  the  plaintiff's  own  testimony 
that  after  he  left  the  curb,  some  fifteen  feet  away  (by  actual 
measurement  thirteen  feet  ten  inches),  he  did  not  look  to  the 
north.  During  that  time  he  had  his  eyes  upon  the  car  com- 
ing from  the  south,  and  he  says  he  did  not  expect  a  car  from 
the  north.  This  seems  to  account  for  his  not  having  seen 
the  car  by  which  he  was  struck.  Others  saw  it,  and  testified 
that  it  was  lighted  inside,  and  carried  the  lights  required  by 
the  ordinance.  If  he  had  looked  to  the  north  before  stepping 
upon  the  first  rail,  he  could  have  seen  this  car.  It  was  then 
almost  upon  him.  The  motorman  saw  him  when  some  dis- 
tance away,  but  supposed  that  he  would  stop. 

While  pedestrians  have  the  right  to  be  upon  and  travel 
along  the  public  highway,  yet  they  are  bound  to  take 
notice  of  the  dangers  incident  to  the  public  travel  thereon, 
and  especially  is  this  so  where  street-cars  are  constantly 
passing  and  repassing,  driven  with  electricity.  The  city 
authorities  recognized  the  necessity  of  rapid  transit,  and 
**•  limited  the  cars  upon  that  street  to  fifteen  miles  per  hour. 
These  cars  are  heavy,  laden  with  motors,  and  they  cannot  at 
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once  be  stopped.  They  have  no  right  to  run  down  pedes- 
trians, but  those  in  charge  have  a  right  to  suppose  that 
pedestrians  will  not  walk  onto  the  track  without  looking  to 
see  if  a  car  is  coming.  It  is  well  known  that  these  crossings 
are  places  of  danger,  and  that  cars  do  not  stop  at  every  cross- 
ing. Here  the  custom  was  to  stop  on  the  opposite  crossing 
from  where  the  plaintiflf  was.  Plaintifif  had  lived  in  that 
vicinity  for  many  years,  and  knew  of  the  constant  going  and 
commg  of  these  cars,  and  he  was  bound  to  know  that  the 
crossing  was  a  place  of  danger.  He  was  bound  to  look  both 
ways  before  getting  on  the  track.  It  will  not  do  to  say  that 
he  acted  prudently  and  carefully  in  looking  before  getting 
off  the  curb,  and  was  therefore  not  bound  to  look  again  be- 
cause he  saw  no  car  coming  from  the  north  at  that  time.  A 
car  running  fifteen  miles  an  hour  would  pass  a  great  distance 
while  a  pedestrian  was  going  thirteen  feet  ten  inches.  The 
plaintiff  was  bound  to  look  before  stepping  upon  the  place  of 
danger. 

In  Gardner  v.  Detroit  etc.  R.  R.  Co.,  97  Mich.  240,  it  was 
held  that  a  traveler  was  guilty  of  negligence  in  not  looking 
in  the  proper  direction  for  an  approaching  train,  by  which  he 
was  injured.  It  appeared  in  that  case  that  when  within  five 
feet  of  the  track,  if  he  had  looked,  his  view  would  have  been 
unobstructed  for  two  hundred  and  fifty  feet  in  the  direction 
from  which  the  train  approached. 

In  Haight  v.  New  York  Cent.  R.  R.  Co.,  7  Lans.  11,  a 
woman  on  foot  approached  the  defendant's  tracks  on  Bridge 
street,  in  the  village  of  Amsterdam.  This  street  crossed 
three  tracks  at  right  angles.  Her  attention  was  fixed  upon  a 
train  passing  over  the  third  track.  She  passed  over  the  first 
track  in  the  rear  of  some  freight-cars.  Here  she  looked  up 
the  second  track,  but,  on  account  of  the  freight-cars,  *'* 
could  not  see  very  far.  Then,  in  passing  over  the  seven  feet 
between  the  first  and  second  tracks,  she  looked  at  the  rear 
end  of  the  train  which  had  just  passed  over  the  third  track, 
but  did  not  look  along  the  second  track  after  she  left  the 
rails  of  the  first,  and,  reaching  the  second,  she  was  struck  by 
a  train  on  that  track.  It  appeared  that  in  the  seven  feet  be- 
tween the  first  and  second  tracks  she  could  have  seen  the 
approaching  train  for  several  hundred  feet.  She  did  not 
once  look  down  that  track,  but  kept  her  eyes  upon  the  train 
upon  the  third  track.  This  was  held  to  be  contributory 
negligence  as  matter  of  law.     The  supreme  court  said:  "  It 
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Ib  therefore  quite  plain  that,  if  the  plaintifif  had  looked  in  the 
right  direction  as  she  was  about  leaving  the  first  track,  she 
must  have  seen  the  approaching  train.  There  was  no  ob- 
struction in  the  way,  and  that  she  did  not  see  or  hear  the 
train  which  was  coming  when  she  stepped  on  the  track  was 
owing  to  the  fact  that  she  did  not  look  for  it  in  the  direction 

from  whence  it  came She  neglected  to  look  in  the 

right  direction." 

This  case  was  cited  with  approval  by  the  court  of  appeald 
in  Salter  v.  Utica  etc.  R.  R.  Co.,  75  N.  Y.  279. 

It  is  said  by  counsel  for  plaintiff  that,  while  this  may  be 
the  rule  in  regard  to  steam  railways,  it  cannot  be  applied  to 
street  railways.  In  Carson  v.  Federal  St.  etc.  Ry.  Co.,  147 
Pa.  St.  219,  30  Am.  St.  Rep.  727,  it  was  held  that  failure  to 
look  for  approaching  cars  on  the  part  of  one  about  to  drive 
across  the  tracks  of  an  electric  street-railway  company  i» 
such  contributory  negligence  as  will  prevent  his  recovery  for 
injuries  received  by  colliding  with  a  car.  The  court  said: 
"If,  by  looking,  the  plaintifif  could  have  seen,  and  so  avoided, 
an  approaching  train,  and  this  appears  from  his  own  evi- 
dence, he  may  properly  be  nonsuited." 

In  Ward  v.  Rochester  etc.  Ry.  Co.,  17  N.  Y.  Supp.  427,  it 
appeared  that  plaintiff's  intestate  was  fatally  injured  while 
***  attempting  to  drive  across  a  street  railway  track.  There 
was  evidence  that,  at  any  time  before  reaching  the  track,  de- 
ceased, by  a  glance,  could  have  informed  himself  of  the 
approach  of  the  car,  but  that  he  drove  onto  the  track  without 
looking  in  either  direction.  It  was  held  that  he  was  guilty 
of  contributory  negligence. 

In  Creamer  v.  West  End  etc.  Ry.  Co.,  156  Mass.  320,  32  Am. 
St.  Rep.  456,  the  supreme  court  of  that  state  held  that  where 
a  person  stepped  from  a  horse-car  at  the  junction  of  two  streets,, 
and  immediately  started  to  cross  the  track  of  an  electric  road,^ 
without  looking  or  listening,  and  was  run  over  by  an  electric 
car  running  at  the  rate  of  fifteen  miles  an  hour,  there  could 
be  no  recovery,  because  the  deceased  was  not  exercising  due 
care. 

We  see  no  more  reason  for  applying  the  rule  that  one  must 
look  and  listen  before  crossing  the  tracks  of  a  steam  railway 
than  that  one  must  look  and  listen  before  crossing  a  street- 
car track  upon  which  the  motive  power  is  electricity  or  the 
cable.  In  this  state  it  is  well  settled  that  persons  passing 
over  railroad  crossings  must  exercise  care.     They  must  look 
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and  listen,  and,  under  certain  circumstances,  must  stop, 
before  attempting  the  crossing.  Electric  street-car  crossinga 
are  also  places  of  danger.  The  cars  are  run  at  a  great  speed 
on  this  street  in  question.  The  city  ordinance  permits  it, 
and  the  rule  must  be  that,  before  going  upon  such  tracks, 
every  person  is  bound  to  look  and  listen.  If  the  view  is 
unobstructed,  and  the  pedestrian  takes  this  precaution,  there 
is  not  much  opportunity  for  him  to  be  injured.  It  will  not 
do  to  say  that  he  has  discharged  his  responsibility  in  case  of 
an  accident  by  looking  when  some  feet  away,  for  he  may 
miscalculate  the  distance  and  the  speed  of  the  car.  To  avoid 
danger,  he  must  look  just  before  he  enters  upon  the  track. 
This  was  the  rule  laid  down  by  this  court  in  Houghton  v, 
Chicago  etc.  Ry.  Co.,  99  Mich.  308.  The  uncontradicted  evi- 
dence ***  shows  that  the  car  was  lighted  with  five  electric 
lights  inside,  and  carried  the  signal  lights  required  by  the 
ordinance.  Others  saw  these  lights,  and  it  dees  not  seem  to 
be  disputed  that,  had  the  plaintiff  looked  just  before  going 
upon  the  track,  he  would  have  seen  the  car.  , 

Defendant  requested  the  court  to  charge  the  jury  that  under 
the  evidence  the  plaintiflf  could  not  recover.  This  request 
should  have  been  given  upon  the  facts  shown  by  this  record. 
The  other  questions  do  not  become  important. 

Judgment  is  reversed,  and  a  new  trial  ordered. 

Grant,  and  Hooker,  J  J.,  concurred  with  Lonq,  J. 
McGrath,  C.  J.,  concurred  in  the  result. 
Montgomery,  J.,  did  not  sit. 

Stbeet  Railways— Duty  to  Carry  Headlights. — In  an  action  to  re- 
cover for  injury  received  in  a  collision  with  a  car  while  driving  upon  a  street 
railway  track  in  the  night-time  evidence  is  admissible  to  show  that  the 
public  were  in  the  habit  of  driving  and  traveling  upon  saoh  track,  as  bear* 
lug  upon  the  question  of  negligence  in  running  a  car  at  night  without  a 
headlight  or  other  light  of  any  kind:  Raacher  v.  East  Detroit  etc.  By.  Co.,  90 
Mich.  413;  30  Am.  St.  Rep.  447. 

Street  Railways — Duty  of  Persons  Cbossino  Track  to  Look  and 
Listen. — A  person  about  to  cross  a  street  railway  track  need  not  stop,  but 
he  must  look  and  listen  so  as  to  avoid  walking  directly  in  front  of  a  moving 
car,  and  if  he  fails  to  look  and  listen  he  is  guilty  of  contributory  negligence, 
and  cannot  recover  for  injuries  resulting  from  being  struck  by  the  car:  Cav 
sou  v.  Federal  Street  etc  Ry.  Co.,  147  Pa.  St.  219;  30  Am.  St.  Rep.  727,  and 
note.  Street  railways,  when  in  the  exercise  of  due  care,  are  not  liable  to  a 
person  who  in  a  careless  and  reckless  way  runs  suddenly  in  front  of  a  mov* 
ing  car  and  is  injured  before  there  is  time  to  stop  it:  Di-iscoU  T.  Market 
Street  etc.  Ry.  Co.,  97  Cal.  553;  33  Am.  St.  Rep.  203,  and  note. 
AM.  St.  Rep..  Vou  XLVIl.  — 83 
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Zagelmbyer  V.  Cincinnati,  Saginaw  and  Mack- 
inaw Eailroad  Company. 

[102  Michigan,  214.] 

Railway  Corporations — Additional  Charok  when  Tickets  are  kot 
PcRCHASED  AT  STATION. — Railway  corporationa  cannot  exact  as  a  pen- 
alty for  not  purchasing  a  ticket  before  entering  the  cars  an  additional 
charge,  which,  when  added  to  the  regular  rate,  will  make  the  sum  ex- 
acted exceed  the  maximum  charge  allowed  by  law. 

Railway  Corporations  —  Measure  of  Damages  for  beino  Ejected 
FROM  A  Car. — A  passenger  ejected  from  a  railway  car  because  he  will 
not  pay  a  sum  in  excess  of  that  the  corporation  is  allowed  to  charge  is 
entitled  to  substantial  damages,  though  he  might  have  avoided  such 
ejectment  by  paying  the  unlawful  exaction,  am ouu ting  to  only  ten  cents. 

Railway  Corporations  cannot  Charge  for  a  Fraotion  of  a  Mile  un- 
less  it  is  so  large  a  fraction  as  to  make  the  charge  of  one  cent  or  mora 
not  in  excess  of  three  cents  per  mile  permitted  by  law. 

Shepard  &  Lyon,  for  the  appellant. 

Simonson,  Gillett  &  CourLright,  for  the  plaintiff. 

'**  Montgomery,  J.  This  action  is  brought  to  recover 
damages  for  being  forcibly  ejected  from  defendant's  car,  while 
riding  as  a  passenger. 

The  defendant  had  adopted  a  regulation  requiring  conduct- 
ors to  make  an  additional  collection  of  ten  cents  on  all  fares 
paid  by  passengers  taking  defendant's  trains  from  regular 
ticket  stations.  A  notice  had  been  posted  in  defendant's 
cars,  which  read:  "Passengers  will  save  ten  cents  on  each 
fare  by  purchasing  tickets  before  entering  the  cars." 

Plaintiff,  without  buying  a  ticket,  boarded  a  car  on  defend- 
ant's train  at  North  Saginaw,  bound  for  Salzburg,  as  he  tes- 
tifies, or  West  Bay  City,  according  to  the  testimony  of  the 
conductor.  When  the  conductor  asked  him  for  his  fare, 
plaintiff  tendered  him  a  fifty-cent  piece,  and  said  he  would 
pay  him  the  legal  and  lawful  rate,  but  would  not  pay  an  ex- 
tra ten  cents  because  he  had  not  purchased  a  ticket.  The 
conductor  thereupon  forcibly  expelled  him  from  the  train. 
Plaintiff  recovered  judgment  of  five  hundred  dollars,  and 
defendant  brings  error. 

1.  Defendant  contends  that  the  requirement  of  passengers 
that  they  pay  an  additional  sum  of  ten  cents  for  failure  to 
purchase  tickets  where  there  are  stations  is  a  reasonable 
regulation  within  the  power  of  the  company  to  make.  Nu- 
merous cases  have  been  cited  by  defendant's  counsel  in  which 
it  has  been  held  that  such  a  regulation,  requiring  the  payment 
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of  a  small  sum  in  addition  to  the  usual  fare  in  case  of  failure 
to  purchase  a  ticket,  is  a  reasonable  regulation,  which  the 
company  has  the  right  to  **•  make:  Swan  v.  Manchester  etc, 
R  R.  Co.,  132  Mass.  116;  42  Am.  Rep.  432;  Du  Laurans  v. 
First  Division  etc.  Ry.  Co.,  15  Minn.  49;  2  Am.  Rep.  102; 
Reese  v.  Pennsylvania  R.  R.  Co.,  131  Pa.  St.  422;  17  Am.  St. 
Rep.  818.  Indeed,  there  can  be  little  doubt  as  to  the  power 
of  the  railroad  company  to  make  such  a  discrimination  be- 
tween its  passengers  when  acting  under  the  common  law,  nor 
do  we  see  any  valid  objection  to  a  railroad  company's  charg- 
ing an  increased  sum  for  passage  where  fares  are  collected 
on  the  train,  provided  that  the  sum  collected  does  not  exceed 
the  statutory  rate.  But  it  is  held,  and  we  think  properly, 
that  the  company  cannot  impose,  as  a  penalty  for  not  pur- 
chasing a  ticket,  such  a  sum  that  the  fare  collected  on  the 
train,  including  such  additional  amount,  shall  exceed  the 
maximum  allowed  by  law:  Railroad  Co.  v.  Skillman,  39  Ohio 
St.  444;  Chase  v.  New  York  Cent.  R.  R.  Co.,  26  N.  Y.  523. 

2.  But  it  is  contended  that  inasmuch  as  the  plaintiff  might 
have  paid  his  fare  and  avoided  being  expelled  from  the  car, 
he  is  entitled  to  recover  no  substantial  damages.  We  are 
cited  to  various  Michigan  cases  as  sustaining  this  doctrine. 
But  all  the  cases  cited  are  cases  in  which  the  plaintiff  had 
no  ticket  which,  as  between  himself  and  the  conductor,  en- 
titled him  to  ride  upon  the  car  in  question,  and  in  wliich 
there  was  no  tender  of  the  legal  fare  made.  We  think  the 
case  of  Hufford  v.  Grand  Rapids  etc.  R.  R,  Co.,  53  Mich.  121, 
64  Mich.  631,  8  Am.  St.  Rep.  859,  fully  recognizes  the  right 
of  the  plaintiff  to  recover  substantial  damages  for  being 
evicted  from  the  car  when  he  either  produces  a  ticket,  or 
stands  ready  to  pay  the  legal  fare:  See,  also,  19  Am.  &  Eng. 
Ency.  of  Law,  910,  and  cases  cited. 

It  is  suggested  that  there  was  testimony  tending  to  show 
that  plaintiff  gave  his  destination  as  West  Bay  City,  which 
is  a  small  fraction  over  thirteen  miles,  the  distance  being 
thirteen  and  five  hundredths  *'*  miles,  and  that  forty  cents 
was  not  in  excess  of  the  amount  authorized  by  statute.  The 
language  of  the  statute  is:  "  Such  compensation  for  transport- 
ing any  passenger  ....  shall  not  exceed  the  following 
prices,"  which  is  fixed  by  subsequent  provision  of  the  section 
at  three  cents  a  mile,  where  the  earnings  of  the  road  do  not 
amount  to  two  thousand  dollars  per  mile.  This  language 
would  apparently  not  permit  a  charge  for  a  fraction  of  a  mile. 
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unless  it  was  so  large  a  fraction  as  to  make  the  charge  of  one 
cent  or  more  not  in  excess  of  three  cents  per  mile.  The  statute 
formally  provided  that  the  price  of  tickets  might,  for  conven- 
ience in  making  change,  be  fixed  at  that  multiple  of  five  which 
was  nearest  the  exact  amount  of  fare.  But  the  present  statute- 
(Act  No.  202,  Laws  of  1889)  contains  no  such  provision. 
The  judgment  will  be  affirmed,  with  costs. 

McGrath,  C.  J.,  Grant  and  Hooker,  JJ.,  concurred. 

Long,  J.,  did  not  sit.  

Railroads — Disckimination  bbtween  Fare  Paid  at  Station  and  ow 
Train. — A  railway  compaay  may  lawfully  make  and  enforce  a  rule  that 
passengers  not  procuring  tickets  before  entering  a  train  shall  pay  a  greater 
specified  rate  of  fare:  Toledo  etc.  By.  Co.  v.  Wright,  68  Ind.  586;  34  Am.  Rep, 
277,  and  note;  HiUiard  v.  Ooold,  34  N.  H.  230;  66  Am.  Dec.  765;  Jefferson- 
vUleR.  R.  Co.  V.  Rogers,  28  Ind.  1;  92  Am.  Dec.  276,  and  note;  Reese  v. 
Pennsylvania  R.  R.  Co.,  131  Pa.  St,  422;  17  Am.  St.  Rep.  818;  iMcGowen  v. 
Morgan's  Louisiana  etc.  S.  S.  Co.  ,  41  La.  Ann.  732;  17  Am.  St.  Rep.  415, 
and  note.  This  question  is  discussed  at  length  in  the  extended  note  to 
Commonwealth  v.  Power,  41  Am.  Dec.  483. 

Railroads — Wrongfdl  ExpuLsiojf  from  Train — Measure  of  Dam- 
ages.— Punitive  damages  may  be  awarded  for  the  unlawful  expulsion  of  a 
passenger  from  a  train,  but  they  should  be  graduated  with  reference  to  the 
special  circumstances  of  each  case:  Georgia  R.  R.  etc.  Co.  v.  Esl-ew,  86  Ga. 
641;  22  Am.  St.  Rep.  490,  and  note;  Head  v.  Georgia  Pac.  Ry.  Co.,  79  Ga. 
358;  11  Am.  St.  Rep.  434,  and  note.  Exemplary  damages  may  be  allowed 
for  the  wrongful  expulsion  of  a  passenger  from  a  railway  car  if,  in  such  ex- 
pulsion, the  defendant  was  guilty  of  oppression,  fraud,  or  violence,  actual  or 
presumed:  Gorman  v.  Southern  Pac.  Co.,  97  Cal.  1;  33  Am.  St.  Rep.  157, 
»nd  note  with  the  cases  collected.  See,  further,  the  extended  note,  to  Spell- 
man  Y.  Richmond  etc.  R.  R.  Co.,  28  Am.  St.  Rep.  881. 


Grand  Rapids  Iob  and  Coal  Company  v.  South 
Grand  Rapids  Ice  and  Coal  Company. 

[]02  Michigan,  227.] 

A  Grant  of  Land  Bounded  b7  a  Watercourse  extends  the  title  of  the 
grantee  to  the  middle  of  the  lake  or  stream,  though  it  has  been  mean* 
dered. 

Boundaries. — ^Though  a  Boundary  is  said  to  Rdn  along  a  Stream, 
or  monuments  are  mentioned  which  occupy  its  bank,  this  does  not  limit 
the  grant  to  the  bank.  The  shore  proprietor  takes  by  virtue  of  shore 
ownership,  and  acquires  his  interest  in  the  bed  of  the  stream  as  appur. 
tenant  to  the  grant. 

Boundaries — Lakes,  How  Apportioned  between  Adjaorht  Proprie- 
tors.— Where  lands  are  granted  fronting  upon  non-navigable  waters, 
they  should  be  apportioned  between  the  different  proprietors  by  divid-^ 
ing  the  water  area  in  proportion  to  the  shore  frontage. 
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Taggart,  Wolcott  &  Ganson,  for  the  appellant. 

J.  W.  Champlin^  for  the  defendant. 

■••  McGrath,  C.  J.  This  is  a  controversy  over  the  right 
to  cut  ice  in  Reed's  lake,  plaintiff  insisting  upon  ownership 
of  the  bed  of  the  lake  within  the  lines  of  the  fractional  sub- 
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divisions  extended,  and  defendant  insisting  upon  a  division 
of  the  center  line  proportionate  to  the  shore  line,  so  as  to  give 
to  each  riparian  owner  an  equitable  share.  The  diagram  on 
this  page  will  best  explain  the  situation. 

By  the  meanders,  the  south  shore  line  is  177.65  chains, 
And  the  north  shore  line  is  117  chains.    The  center  line  oi 
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the  lake  is  about  488  rods.  The  circuit  judge  finds  that 
the  plaintiff's  lessors  took  all  of  the  upland  on  the  north 
half  of  section  34,  under  a  government  conveyance  which 
*'•  described  the  land  taken  as  "the  northeast  fraction  of 

section  34 containing  one  hundred  and  nine  acres 

and  ninety  hundredths  of  an  acre  according  to  the  official 
plat  of  the  survey  of  said  lands  returned  to  the  general  land- 
Office  by  the  surveyor  general."     It  is  further  found: 

"  That  what  is  now  known  and  called  '  Reed's  lake'  is  a 
body  of  water  lying  in  five  different  sections,  and  by  the 
United  States  government  survey  was  meandered,  and  the 
lands  adjoining  platted  by  the  United  States  and  sold  as 
fractions;  ....  that  the  lake  has  an  outlet  which  extends 
to  Grand  river,  and  is  called  'Cold  brook';  that  its  greatest 
length  of  clear  water,  according  to  the  United  States  plat,  is 
440  rods.  On  the  east  and  west  quarter  line,  if  extended 
through  the  lake,  it  is  360  rods.  If  the  quarter  line  north 
and  south  were  extended  through,  the  distance  across  the 
lake  would  be  192  rods.  The  distance  across  the  water  on 
the  west  section  line  of  section  31  is  226  rods.  The  greatest 
width  across  the  lake  is  220  rods,  and  tlie  least  width  is  96 
rods.  The  waters  of  the  lake  cover  over  370  acres  of  land. 
It  is  a  pleasure  resort,  having  four  steamboats,  drawing  from 
two  to  four  feet  of  water,  and  for  carrying  passengers  during 
the  summer  months,  and  numerous  smaller  craft. 

"  The  defendants  are  riparian  owners  of  a  piece  of  land 
situated  on  the  south  fraction  of  section  34,  commencing  at 
tlie  section  line  between  sections  33  and  34,  extending  east- 
wardly,  and  having  a  frontage  on  the  margin  of  the  lake  of 
313  feet,  being  a  part  of  the  southwest  fractional  quarter  of 
section  34,  township  7  north,  of  range  11  west,  as  described  in 
the  original  purchase  from  the  government  in  the  same  chain 
of  title.  They  also  had  a  verbal  lease  from  the  owners  of 
the  land,  at  the  time  of  the  cutting  of  the  ice,  lying  next 
westerly  from  said  section  line,  having  a  margin  on  the  lake 
of  22  rods,  and  of  the  right  to  take  ice  in  front  thereof,  so 
far  as  the  same  belonged  to  said  riparian  owners. 

"  The  defendant,  during  the  early  part  of  the  year  1893, 
entered  upon  the  ice  in  front  of  the  lands  so  leased  and  so 
owned  by  it,  and  cut  and  removed  the  ice  in  front  of  said 
lands,  and  between  the  shore  and  the  middle  of  the  lake, 
between  lines  which  would  be  formed  by  running  them  at 
light  angles  from  the  center  line  of  said  lake  to  '^^  the 
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shore  line,  so  that  defendant  would  have  the  same  propor- 
tionate share  of  the  center  line  of  the  waters  of  the  lake  as 
they  have  of  the  whole  shore  line  on  the  south  side  of  said 
lake." 

Plaintiff  relies  upon  Clute  v.  Fisher,  65  Mich.  48.    The 
following  diagram  will  illustrate  the  situation  in  that  case: 
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Clate  owned  the  southern  portion  of  the  southeast  quarter 
of  section  14,  and  the  northern  part  of  the  northeast  quarter 
of  section  23.  The  meander  lines  were  almost  wholly,  and 
the  water  lines  were  wholly,  within  the  subdivisions  owned 
by  Clute.  The  ice  was  cut  at  the  point  A.  Defendant  was 
not  the  owner  of  the  northwest  quarter  of  section  24,  nor  of 
that  portion  of  section  23  adjoining  Clute's  land.  No  claim' 
was  made  that  an  apportionment  would  give  the  right  to  cut 
the  ice  to  some  one  other  than  Clute,  but  the  sole  contention 
was  that  the  title  to  the  bed  of  all  the  lands  within  the  mean- 
dered lines  was  in  the  state.  It  was  that  question  that  the 
court  was  dealing  with.  Mr.  Justice  Morse,  in  that  case, 
says: 

*'*  "It  has  been  held  in  this  state  that  the  soil  under  the 
water  of  the  inland  lakes  in  this  state  does  not  belong  to  the 

general  government  or  to  the  state It  has  also  been 

repeatedly  decided  in  this  state  that  private  ownership  of 
lands  bounded  on  navigable  fresh  water  is  not  restricted  to  the 
meander  line We  have  also  held,  in  accordance  with 
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the  decisions  of  the  supreme  court  of  the  United  States,  that 
the  land  described  as  the  fraction  of  any  subdivision — as,  for 
instance,  the  southeast  fractional  quarter — cannot  be  extended 
beyond  the  lines  of  the  said  southeast  quarter  as  they  would 
run  if  extended":  Citing  Wilson  v.  Hoffman,  54  Mich.  246; 
Keyser  v.  Sutherland,  59  Mich.  455;  Brown  v.  Clements,  3  How. 
665;  Palmer  v.  Dodd,  64  Mich.  474. 

In  Wilson  v.  Hoffman,  54  Mich.  246,  117.48  acres  of  the 
south  half  of  section  28  lay  south  of  Black  river.  PlaintiflF 
brought  ejectment  to  recover  seven  acres  lying  on  the  extreme 
west  point,  and  within  the  lines  of  the  southwest  quarter,  if 
the  lines  had  been  extended.  The  description  in  the  patent 
to  plaintiff's  grantor  was: 

"The  southeast  fractional  quarter  of  fractional  section  28, 
....  containing  117  and  48-100  acres,  according  to  the 
official  plat  of  the  survey  of  the  said  lands  returned  to  the 
general  land-office  by  the  surveyor  general." 

The  map  was  not  introduced.  The  court  held  that  all 
Bubdivisional  lines  of  a  section  must  be  straight  lines  run- 
ning from  the  proper  corner  in  one  exterior  line  to  its  corre- 
sponding corner  in  the  opposite  boundary  of  the  section,  and 
that  the  patent  and  deed  thereunder,  through  which  plain- 
tiff claimed,  did  not  embrace  within  their  description  the 
lands  in  controversy,  since  no  part  thereof  was  within  the 
southeast  quarter  of  the  section.  The  case  came  up  again, 
and  is  reported  in  Wilson  v.  Hoffman,  70  Mich.  552,  and  the 
court  there  say: 

"  In  granting  patents  for  lands,  it  is  usual  for  the  govern- 
ment to  add,  immediately  after  the  statement  of  the  number 
of  acres  which  the  tract  contains,  if  it  be  fractional,  **' 
these  words:  'According  to  the  official  plat  of  the  survey  of 
said  lands  returned  to  the  general  land-office  by  the  surveyor 
general.'  Such  language,  when  used,  constitutes  a  part  of 
the  description  of  the  premises  conveyed,  and  limits  the  pur- 
chaser to  the  tract  as  marked  upon  the  plat  of  the  surveyor 
general.  This  was  so  held  in  Gazzam  v.  Lessee  of  Phillips, 
20  How.  372,  which  overruled  the  same  case  in  3  How.  650, 
under  the  title  of  Brown  v.  Clements.  This  was  the  language 
used  in  the  patent  to  Tingley." 

The  record  then  showed  that  the  premise's  described  in  the 
declaration  were  embraced  in  what  the  government  denomi- 
nated the  southeast  fractional  quarter  of  section  28. 

"It  might,  perhaps,  have  been  more   accurate,"  say  tho 
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«ourt,  "to  describe  it  aa  that  portion  of  section  28  lying 
«outh  of  Black  river;  but  as  the  fraction  contained  less  than 
160  acres,  and  the  law  required  it  to  be  sold  entire,  the  de- 
scription contained  in  the  patent,  in  connection  with  the 
official  plat,  was  sufficient,  and  is  quite  a  customary  method 
of  description  in  the  general  land-office." 

In  Keyser  v.  Sutherland,  59  Mich.  455,  a  dispute  arose  re- 
specting a  strip  of  land  on  the  west  line  of  section  29,  in  the 
southwest  quarter  of  the  northwest  quarter  of  that  section, 
■which  extended  around  the  west  and  south  sides  of  the  south- 
west quarter  of  the  section.  Defendant  claimed  title  under  a 
conveyance  from  the  government  describing  his  land  as  the 
south  fraction  of  section  29.  Plaintiffs  patent  called  for  a 
full  subdivision,  to  wit,  the  southwest  quarter  of  the  north- 
west quarter  of  section  29,  Brown  v.  Clements,  3  How.  650, 
and  Wilson  v.  Hoffman,  54  Mich.  246,  are  cited. 

In  Palmer  v.  Dodd,  64  Mich.  474,  defendant  was  the  owner 
in  fee  of  the  east  half  of  the  northwest  fractional  quarter  of 
section  23,  described  in  the  United  States  patent  as  contain- 
ing 57  acres.  Plaintiff  was  the  owner  in  fee  of  the  southwest 
fractional  quarter  of  section  23.  The  section  was  made  frac- 
tional by  a  lake  and  marsh,  which  was  meandered  by  the 
United  States  survey.  The  trespass  was  committed  *** 
within  the  boundaries  of  the  southwest  quarter,  if  the  quarter 
lines  siiould  be  extended.  The  lake,  which  w^as  surrounded 
by  the  marsh,  was  mostly  located  upon  the  southeast  quarter 
•of  the  southwest  quarter  of  the  section.  Defendant  claimed 
to  own  to  the  center  of  the  lake.     The  court  say: 

"  But  no  grantee  by  such  patent,  granting  a  legal  subdivi- 
sion of  land,  can  derive  title  to  land  upon  another  legal  sub- 
division. This  we  have  decided  in  the  cases  of  Wilson  v. 
Hoffman,  54  Mich.  246,  and  Keyser  v.  Sutherland,  59  Mich. 
455,  which  were  based  upon  the  decision  of  the  supreme  court 
of  the  United  States  in  Brown  v.  Clements,  3  How.  650.  The 
principles  which  govern  the  rights  of  riparian  proprietors  do 
not  apply  to  defendant's  grant.  No  part  of  the  land  granted 
to  him  in  the  description  contained  in  his  patent  was  bounded 
by  a  lake  or  other  water.  His  grant  extended  no  farther 
south  than  the  east  and  west  quarter  line  of  the  section,  and 
this  line  did  not  touch  or  intersect  the  shore  of  any  lake. 
Indeed,  the  lake  is  nearly  40  rods  south  of  this  line." 

In  the  Palmer  case  the  court  recognized  the  principles 
which  govern  the  rights  of  riparian  owners,  but  held  that 
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they  did  not  apply.  The  question  before  the  court  in  the 
other  cases  was  the  significance  of  meander  lines.  In  none 
of  them  did  the  question  arise  as  to  the  rights  of  shore  owners 
as  between  themselves.  ■ 

It  was  held  in  Clute  v.  Fisher,  65  Midi.  48,  that  the  rule 
that  private  ownership  of  lands  bounded  on  navigable  fresh 
water  is  not  restricted  to  the  meander  line  must  also  apply 
to  the  small  inland  lakes  by  analogy,  whether  they  can 
strictly  be  termed  "  navigable"  or  not;  and  it  was  also 
conceded  that  in  case  of  a  body  of  water  so  large  that  tho 
lines  of  the  sections  or  subdivisions  of  sections  held  by  the 
shore  owners,  if  extended,  do  not  embrace  the  whole  of  said 
lake,  then  the  rule  of  riparian  ownership  may  be  extended 
to  the  center  line  of  said  lake.  It  would  seem  to  follow 
that  the  extent  of  the  qualified  ownership  in  the  bed  of 
the  river  or  lake  must  depend  upon  the  shore  ownership, 
***  rather  than  upon  the  distance  from  the  shore  to  the  par- 
allel subdivision  line.  The  rule  laid  down  in  that  case,  that 
the  owner  of  a  fractional  subdivision  owns  the  soil  which  is 
included  within  the  extended  subdivision  lines,  is  inconsistent 
with  the  rule,  repeatedly  laid  down  in  this  state,  that  the 
shore  proprietor  owns  to  the  thread  or  center  of  the  stream. 
It  is  also  inconsistent  with  the  rule  laid  down  in  Clark  v.  Cam- 
pau,  19  Mich.  328,  and  Bay  City  Gas-Light  Co.  v.  Industrial 
Works,  28  Mich.  182,  that  side  lines  are  to  be  governed  by  the 
course  of  the  stream,  and  the  submerged  land  bounded  by 
lines  drawn  at  right  angles  with  the  central  tliread,  rather 
than  at  right  angles  with  the  shore  at  the  point  of  departure. 
The  application  of  the  rule  of  the  Clute  case  to  the  one  before 
us  would  leave  the  west  half  of  the  northwest  quarter  of  sec- 
tion 34  without  the  lines  of  any  subdivision,  and  would  ap- 
portion that  area  upon  the  basis  of  imaginary  subdivision 
lines,  without  reference  to  shore  proprietorship.  Again,  the 
rule  that  a  conveyance  of  a  fractional  subdivision  actually 
conveys  the  entire  subdivision  is  inconsistent  with  the  rule 
laid  down  in  Au  Gres  Boom  Co.  v.  Whitney,  26  Mich.  42; 
Dart  v.  Barbour,  32  Mich.  271;  Jones  v.  Pashhy,  62  Mich.  614; 
Hartford  Iron  Min.  Co.  v.  Cambria  Min.  Co.,  80  Mich.  491.  In 
each  of  these  cases  part  of  a  parcel  of  land  having  a  water 
frontage  was  conveyed,  describing  it  as  half  of  the  lot  or  parcel, 
and  it  was  insisted  that  the  conveyance  was  of  half  of  the 
water  frontage;  but  the  court  held  that  the  words  "half  of 
the  lot"  meant  half  in  quantity  of  the  upland.     A  correct 
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result  was  reached  in  the  Clute  case,  but  the  reasons  given 
are  without  support.  That  case  and  those  upon  which  it 
relies  were  based  upon  Brown  v.  Clements,  3  How.  665,  which 
was  expressly  overruled  in  Gazzam  v.  Lessee  of  Phillips,  20 
How.  372.  See,  also,  Hardin  v.  Jordan,  140  U.  S.  371.  In 
any  event,  we  think  "•  that  this-case  is  governed  by  the 
rule  laid  down  in  Jones  v.  Lee,  77  Mich.  35. 

Unless  the  contrary  appear,  a  grant  of  land  bounded  by  a 
watercourse  conveys  riparian  rights:  Richardson  v.  Prentiss, 
48  Mich.  88;  and  the  title  of  the  riparian  owner  extends  to 
the  middle  line  of  the  lake  or  stream  of  the  inland  waters: 
Webber  v.  Pere  Marquette  Boom  Co.,  62  Mich.  626,  and  cases 
cited  at  page  636.  A  boundary  line  may  be  so  described  as 
to  preclude  the  extension  of  the  grant  by  construction  to  the 
center  of  the  stream.  When  it  is  said  tiiat  meanders  have 
no  significance  as  boundaries,  what  is  meant  is  that  mean- 
ders do  not  preclude  such  extension  of  the  grant. 

In  Luce  v.  Carley,  24  Wend.  451,  35  Am.  Dec.  637,  among 
the  courses  in  the  description  of  the  premises  were  those  to  a 
hemlock  stake  "  standing  on  the  east  bank  of  the  river;  from 
thence  down  the  river,  as  it  winds  and  turns,  24  chains  and 
94  links,  to  a  hard  maple  tree."     The  court  say: 

"  It  is  never  thought  that  monuments  mentioned  in  such  a 
deed  as  occupying  the  bank  of  the  river  are  meant  by  the 

parties  to  stand  on  the  precise  water  line They  are 

used  rather  to  frx  the  termini  of  the  line  which  is  described 

as  following  the  sinuosities  of  the  stream Where  the 

grant  is  so  framed  as  to  touch  the  water  of  the  river,  and  the 
parties  do  not  expressly  except  the  river,  ....  one-half 
the  bed  of  the  stream  is  included  by  construction  of  law": 
Child  V.  Starr,  4  Hill,  375;  Seneca  Nation  v.  Knight,  23  N.  Y. 
498;  Ria^  v.  Johnson,  5  N.  H.  520;  22  Am.  Dec.  472;  Gouver- 
neur  v.  National  Ice  Co.,  134  N.  Y.  355;  30  Am.  St.  Rep.  669. 

The  shore  proprietor  takes  by  virtue  of  shore  ownership. 
His  interest  in  the  bed  of  the  stream  he  acquires  as  appurte- 
nant to  the  grant,  and  the  extent  of  that  interest  depends 
upon  his  frontage,  and  the  form,  length,  and  breadth  of  the 
body  of  water  upon  which  he  abuts.  That  a  lake  may  be  of 
such  form  as  to  render  the  designation  in  it  of  the  boundaries 
of  the  several  riparian  owners  *"'  somewhat  difficult  is  not 
an  objection  to  the  application  of  the  rule.  Mr.  Justice  Camp- 
bell says  in  Lincoln  v.  Davis,  53  Mich.  390,  51  Am.  Rep.  116: 

**  In  carrying  out  lines  of  ownership  in  narrow  streams  ii 
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is  easy  to  find  the  general  course  of  the  stream,  and  to  draw 
lines  perpendicular  to  that  course  from  the  terminal  shore 
lines.  But  on  lakes  all  lines  from  the  shore  tend  to  converge 
in  some  central  part  of  the  lake;  and,  while  irregularity  of 
shape  prevents  drawing  them  to  a  common  center,  they  nmst 
all,  if  protracted,  cross  each  other  in  a  perplexing  way.  The 
rule  adopted  in  such  waters,  where  the  whole  surface  could 
be  appropriated,  has  always  been  to  divide  the  water  area  in 
proportion  to  the  shore  frontage,  and  never  to  attempt  any 
division  by  lines  run  from  the  shore,  except  over  such  parts 
of  the  lake  as  are  substantially  adjacent  to  the  shore.  In 
some  cases,  by  a  fair  partition,  a  shore  owner  would,  by  his 
extent  of  shore  line,  obtain  a  share  beyond  the  center.  But 
it  seems  impossible,  if  the  whole  water  is  to  be  regarded  as 
divided  up,  to  reach  a  division  without  some  proceeding  in  the 
nature  of  a  partition  which  will  fix  the  various  possessions." 

Again,  in  Jones  v.  Lee,  77  Mich.  35,  Mr.  Justice  Campbell 
says:  "  It  appears  clearly  enough  in  the  present  case  that 
while  there  is  a  considerable  frontage  facing  northwest  or 
southeast*,  the  lake  being  longest  in  that  direction,  there  must 
also  be  large  end  frontages,  which  look  up  or  down  the  lake 
perpendicularly,  or  nearly  so,  to  any  line  across  from  bank  to 
bank,  at  most  places  along  the  shores.  If  this  body  of  water 
were  not  navigable,  and  if  all  its  waters  could  in  any  way  be 
apportioned  among  the  riparian  proprietors  for  any  lawful 
purpose,  it  is  evident  that  it  could  not  be  done  by  reference  to 
any  Jilum  aquce  or  middle  thread,  but  must  be  done  by  some 
rule  of  proportion,  which  properly  could  only  be  got  at  by 
some  partition  proceeding,  inasmuch  as  such  waters  are  com- 
mon for  all  ordinary  uses." 

In  Blodgett  etc.  Lumber  Co.  v.  Peters,  87  Mich.  498,  24  Am. 
St.  Rep.  175,  the  question  arose  as  to  the  proper  apportion- 
ment between  several  shore  owners  in  a  cove  on  Green  bay. 

^^^  In  Hardin  v.  Jordan,  140  U.  S.  402,  the  court  say: 
"  If  there  should  arise  any  question  between  the  plaintiff  and 
other  riparian  owners  of  lands  situated  on  the  margin  of  the 
lake  as  to  the  convergence  of  the  side  lines  of  the  plaintiff's 
land  in  the  lake,  it  can  be  disposed  of  by  the  parties  them- 
selves, by  a  resort  to  equity  or  to  such  other  form  of  proce- 
dure as  may  be  proper:  See,  also,  Gouverneur  v.  National 
Ice  Co.,  134  K  Y.  355;  30  Am.  St.  Rep.  669. 

In  the  present  case  it  is  practically  conceded  by  plaintiff 
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that,  unless  the  rule  contended  for  by  it  is  applicable,  the 
judgment  below  was  correct. 

The  judgment  is  therefore  affirmed. 

The  other  justices  concurred. 

Boundaries  oh  WAXBaa  — How  Far  Granteb  Takes. — A  grant  of 
and  bordering  upon  a  river  carries  the  exclusive  righ  t  and  title  in  the 
river  to  the  center  thereof,  8ul>ject  to  the  right  of  passage  in  the  public, 
unless  the  terms  of  the  grant  specially  indicate  an  intention  on  the  part  of 
the  grantor  to  confine  the  grantee  to  the  edge:  Chicago  v.  Van  Inaen,  152 
111.  624;  43  Ain.  St.  Rep.  285.  A  grant  by  the  state  to  a  riparian  proprietor 
running  with  a  navigable  stream  extends  only  to  low-water  mark:  Slate  v. 
Eason,  114  N.  C.  787;  41  Am.  St.  Rep.  811.  See  a  full  discussion  of  this 
subject  in  the  extended  note  to  Allen  v.  Weber,  27  Am.  St.  Bep.  56. 

Boundaries  on  Watercourses,  Whether  Limited  by  Monuments  at 
the  side  of  the  stream,  is  discussed  in  the  extended  note  to  Allen  v.  Weber, 
27  Am.  St.  Rep.  59. 

Riparian  Rights  of  Grantees  of  Land  Bordering  on  Lakbs.— By 
the  common  law  tlie  same  rules  as  to  riparian  rights  which  apply  to  streams 
apply  also  to  lakes  or  other  bodies  of  still  water.  Hence,  if  a  meandered  - 
lake  is  non-navigable  in  fact,  the  patentee  of  land  bordering  thereon  takes 
to  the  middle  of  the  lake,  while  if  the  lake  is  navigable  in  fact  its  waters 
and  bed  belong  to  the  state:  Lamprey  v.  Sta^e,  52  Minn.  181;  38  Am.  St. 
B>ep.  541,  and  note.  See,  also,  the  extended  note  to  Miller  T.  Mendenhall, 
19  Am.  St.  Bep.  230. 


Hurst  v.  Warneb. 

[102  Michigan,  238.) 

Lbgislativb  Power — Delegation  of. — A  state  board  of  health  may,  by 
the  legislature,  be  authorized  to  establish  a  quarantine  system  for  tha 
purpose  of  preventing  immigrants  and  other  persons  from  entering  the 
state  and  going  from  place  to  place  within  it  who,  in  the  opinion  of 
the  board,  or  an  inspector  appointed  by  it,  are  likely  to  carry  infec- 
tious diseases,  and  generally  to  establish  quarantine  regulations  and 
rules  and  detain  and  disinfect  baggage  and  other  property. 

Ck)NSTiTUTioNAL  Law — QUARANTINE  REGULATIONS. —It  is  withiu  the  power 
of  the  legislature  to  make  it  unlawful  for  any  person  to  refuse  to  per- 
mit his  baggage  and  personal  effects  to  be  disinfected  in  accordance 
with  rules  and  regulations  fornmlated  by  the  state  board  of  health. 

Quarantine  Leglslation  —  State  Board  of  Health,  Unauthorized 
Rules  AND  Regulations  OF. — Though  a  state  board  of  health  is  author- 
ized to  establish  general  rules,  and,  by  an  inspector  acting  by  its  author- 
ity, to  detain  railway  cars  and  other  public  or  private  conveyances 
whenever  it  appears  that  such  cars  or  other  conveyances  contain  any 
passenger  or  personal  property  which  has  been  exposed  to  any  danger- 
ous, communicable  disease,  it  is  not  authorized  to  subject  the  baggage 
of  all  immigrants  to  disinfection,  whether  such  immigrants  come  froia 
a  locality  where  any  dangerous,  communicable  disease  exists  or  not. 
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A.  A.  Ellis,  attorney  general,  for  the  relator. 

E.  C.  Chapin  and  John  D.  Conely,  for  the  respondent. 

389  MoNTaoMERY,  J.  The  relator,  who  ia  prosecuting  attor- 
ney **"  for  the  county  of  Chippewa,  on  the  24th  of  Novem- 
ber, 1893,  presented  to  the  respondent,  who  is  a  justice  of  the 
peace  of  said  county,  a  complaint  alleging  that  one  Robert 
B.  Finch  was  a  station  agent  of  the  Minneapolis,  St.  Paul  & 
Sault  Ste.  Marie  Railway  Company  at  Sault  Ste.  Marie,  and 
on  the  23d  of  November,  1893,  was  in  charge  of  a  train  be- 
longing to  said  railway  company;  that  on  said  train  there 
was  baggage,  consisting  of  clothing,  wearing  apparel,  etc., 
belonging  to  one  Edmund  Watelet,  an  immigrant,  late  of 
Havre,  France,  who  was  traveling  through  Michigan  to  Min- 
neapolis, and  whose  baggage  was  liable  to  be  disinfected  by 
one  Thomas  N.  Rogers,  an  inspector  authorized  by  the  Mich- 
igan state  board  of  health  to  disinfect  the  baggage  of  all 
immigrants  destined  to  pass  into  or  through  the  state  of 
Michigan;  that  said  Finch  was  requested  by  said  Rogers  to 
detain  said  baggage  for  inspection  and  disinfection,  and  will- 
fully refused  so  to  do,  and  proceeded  with  said  train  and 
Baid  baggage  into  and  through  Michigan,  in  violation  of  rule 
No.  2  framed  and  published  by  the  Michigan  state  board  of 
health,  under  Act  No.  230,  Laws  of  1885,  as  amended  by 
Act  No.  47,  Laws  of  1893,  of  this  state.  Upon  the  presenta- 
tion of  this  complaint  the  respondent  was  requested  by  the 
relator  to  cause  a  warrant  to  be  issued,  based  upon  said  com- 
plaint, but  he  declined  to  do  so,  for  the  reason  that  Act  No. 
47,  Laws  of  1893,  was  unconstitutional  and  void,  and  for  the 
further  reason  that,  if  said  act  was  not  void,  rule  No.  2,  upon 
which  the  prosecution  was  based,  was  not  authorized  by  said 
act,  and  that  the  board  of  health  exceeded  its  authority  in 
passing  said  rule.  The  relator  then  applied  to  the  circuit 
court  for  a  mandamus,  which  was  refused,  and  a  writ  of  cer- 
tiorari has  been  issued  to  review  the  decision  of  the  circuit 
judge.  The  two  questions  presented  here  are  those  which 
determined  the  action  of  the  justice. 

341  i^  It  is  contended,  and  the  circuit  judge  held,  that  the 
statute  in  question  is  unconstitutional,  for  the  reason  that  it 
delegates  to  the  state  board  of  health  legislative  power,  in 
contravention  of  section  1  of  article  4  of  the  constitution, 
which  provides  that  the  "  legislative  power  is  vested  in  a  sen- 
ate and  house  of  representatives."    To  determine  the  question 
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involved,  it  is  necessary  to  refer  at  some  length  to  the  pro- 
visions of  the  statute.  Section  1  provides  that:  "  Whenever 
it  shall  be  shown  to  the  satisfaction  of  the  state  board  of 
health  that  cholera,  diphtheria,  or  other  dangerous,  communi- 
cable disease  exists  in  any  foreign  country,  neighboring  state, 
or  locality  within  this  state,  whereby  the  public  health  is  im- 
periled, and  it  shall  be  further  shown  that  immigrants,  pas- 
sengers, or  other  persons  seeking  to  enter  this  state,  or  to 
travel  from  place  to  place  within  this  state,  are  coming  from 
any  locality  where  such  dangerous,  communicable  disease 
exists,  and  are  likely  to  carry  infection  of  such  dangerous, 
communicable  disease,  the  state  board  of  health  shall  be  au- 
thoi.zed  to  establish  a  system  of  quarantine  for  the  state  of 
Michigan,  or  for  any  portion  thereof." 

Section  2  provides  that:  "  Such  quarantine  shall  be  for  the 
purpose  of  preventing  all  immigrants,  passengers,  or  other 
persons,  under  the  circumstances  mentioned  in  section  one  of 
this  act,  from  entering  the  state,  or  from  going  from  place  to 
place  within  the  state,  who,  in  the  opinion  of  the  state  board 
of  health,  or  in  the  opinion  of  an  inspector  duly  appointed  by 
said  board,  are  likely  to  carry  infection  of  cholera,  smallpox, 
diphtheria,  or  other  dangerous,  communicable  disease;  and  for 
the  detention  of  all  such  persons  outside  the  borders  of  the 
state,  or,  if  already  within  the  state,  at  the  places  where  they 
may  be,  or  at  the  place  they  have  been  exposed  to  or  have 
contracted  such  dangerous,  communicable  disease,  or  at  such 
suitable  place  as  such  board  may  provide,  during  the  period 
of  the  incubation  of  such  disease,  or  of  its  existence  if  already 
developed,  and  until,  in  the  opinion  of  the  state  board  of 
health,  such  persons  are  free  from  all  danger  of  infection." 

***  Section  3  provides  that:  "The  state  board  of  health  ia 
authorized  to  establish  general  rules,  and,  by  an  inspector 
acting  by  virtue  thereof,  to  detain  railroad  cars  or  other  pub- 
lic or  private  conveyances  whenever  it  shall  be  shown  to  the 
satisfaction  of  such  board,  or  to  the  inspector,  as  provided  in 
such  rules,  that  such  cars  or  other  conveyances  contain  any 
passenger,  person,  or  property  which  has  been  exposed  to 
cholera,  diphtheria,  or  other  dangerous,  communicable  disease, 
or  when  it  shall  be  shown  to  the  satisfaction  of  such  board  or 
inspector  as  aforesaid  that  any  passenger,  person,  or  property 
is  being  transported  on  such  railroad  cars,  or  other  public  or 
private  conveyance,  from  any  locality  within  or  without  this 
state  where  any  such  dangerous,  communicable  disease  ex- 
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ists,  and  where,  under  the  circumstances  shown  to  such 
board,  such  persons  or  property  are  likely  to  carry  infection 
of  such  dangerous,  communicable  disease.  In  such  case  said 
board  may,  by  its  duly  constituted  inspectors,  remove,  iso- 
late, place  under  the  care  of  local  boards  of  health,  order  ta 
be  returned  to  the  places  whence  they  came,  or  dispose  of  in 
any  other  manner  it  may  consider  proper,  all  railroad  cars^ 
or  other  conveyances,  all  passengers  in  such  railroad  cars 
or  other  conveyances,  when  there  is  reason,  as  aforesaid,  tO' 
believe  such  may  have  contracted  or  become  infected  with 
any  dangerous  communicable  disease,  or  have  been  exposed 
or  infected  by  any  such  disease  in  a  manner  likely  to  render 
them  bearers  of  infection." 

Section  4  provides:  "All  such  persons,  their  baggage,  and 
other  personal  effects,  and  all  such  conveyances,  shall  be  dis- 
infected under  such  rules  and  regulations  as  the  state  board 
of  health  may  establish  for  the  purpose  of  carrying  into  effect 
the  provisions  of  this  act,  before  such  persons  or  baggage  or 
conveyances  shall  be  permitted  to  enter  the  state,  or  to  peo- 
ceed  to  their  or  its  destination  if  already  in  the  state." 

Section  5  provides  for  the  disinfection  of  goods,  merchan- 
dise, conveyance,  or  other  property  which  the  state  board  ha» 
reason  to  believe  may  carry  the  germs  of  cholera  or  other 
dangerous,  communicable  disease,  and  authorizes  the  board^ 
under  the  circumstances  mentioned,  **'  in  sections  2  and  S 
of  the  act,  to  prohibit  the  entry  of  such  goods,  merchandise^ 
or  other  property  into  the  state,  or  their  being  moved,  if 
within  the  state,  until  such  disinfection  shall  be  accomplished. 
Section  6  provides:  "  It  shall  be  the  duty  of  the  state  board 
of  health  to  frame  and  publish  rules  for  the  inspection,  isola- 
tion, detention,  and  disinfection  contemplated  in  this  act. 
Whoever  shall  willfully  violate  the  rules  of  the  state  board 
of  health,  made  in  pursuance  of  this  act,  or  the  order  by  its 
duly  appointed  inspector  made  in  obedience  to  such  rules^ 
shall  be  deemed  guilty  of  a  misdemeanor,  and  on  conviction 
thereof  shall  be  liable  to  payment  of  a  fine  of  $100  and  costs 
of  prosecution,  or  imprisonment  in  the  county  jail  for  a  peri- 
od not  to  exceed  90  days,"  etc 

As  was  said  by  Chief  Justice  Marshallin  Wayman  v.  South' 
ardy  10  Wheat.  1:  "It  will  not  be  contended  that  congress  can 
delegate  to  the  courts,  or  to  any  other  tribunals,  powers  which 
are  strictly  and  exclusively  legislative.  But  congress  may 
certainly  delegate  toothers  powers  which  the  legislature  may 
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rightfully  exercise  itself.  ....  The  difference  between  the 
departments  undoubtedly  is  that  the  legislature  makes,  the 
executive  executes,  and  the  judiciary  construes,  the  law. 
But  the  maker  of  the  law  may  commit  something  to  the  dis- 
cretion of  the  other  departments,  and  the  precise  boundary 
of  this  power  is  a  subject  of  delicate  and  difficult  inquiry." 

In  III  re  Griner,  16  Wis.  423,  433,  Mr.  Justice  Cole,  speaking 
for  the  court,  and  referring  to  the  rule  that  the  powers  of  the 
different  departments  are  not  to  be  confounded,  or  delegated 
by  the  one  department  to  the  other,  said:  "  Most  of  the  prop- 
ositions stated  are  recognized  political  maxims  under  our 
form  of  government.  It  is  only  the  conclusion  or  deduction 
from  those  propositions  about  which  any  doubt  can  exist. 
No  one  will  seriously  contend  that  congress  can  delegate 
legislative  power  to  the  president.  But  a  distinction  must  be 
made  of  *  those  important  subjects  which  must  be  entirely 
regulated  by  the  *"**  legislature  itself,  from  those  of  less  in- 
terest, in  which  a  general  provision  may  be  made,  and  power 
given  to  those  who  are  to  act  under  such  general  provision 
to  fill  up  the  detail.'  It  would  seem  that  the  power  given  to 
the  president  to  make  all  rules  and  regulations  to  carry  into 
effect  the  law  for  calling  out  the  militia  is  of  the  latter  char- 
acter. Congress  might  have  regulated  by  its  legislation  the 
whole  details  of  the  draft,  if  it  had  thought  proper  to  do  so. 
But,  having  in  the  most  ample  manner  clothed  the  president 
with  power  to  call  forth  the  militia,  it  further  provided  that 
lie  should  make  all  proper  rules  and  regulations  for  the  en- 
forcement of  the  draft,  where  state  laws  upon  the  subject 

were  defective This  no  more  partakes  of  legislative 

power  than  that  discretionary  authority  intrusted  to  every 
department  of  the  government  in  a  variety  of  cases.  This 
practice  of  giving  discretionary  power  to  other  departments 
or  agencies,  who  were  intrusted  with  the  duty  of  carrying 
into  effect  some  general  provisions  of  law,  had  its  origin  at 
the  adoption  of  the  constitution,  and  in  the  action  of  the 
first  congress  under  it,  as  the  federal  legislation  abundantly 
ehows":  See,  also,  as  bearing  upon  this  question,  Field  v. 
Clark,  143  U.  S.  649;  Locke's  Appeal,  72  Pa.  St.  491;  13  Am. 
Rep.  716;  Georgia  R.  R.  Co.  v.  Smith,  70  Ga.  694. 

In  the  present  case  we  think  it  can  hardly  be  doubted, 
under  the  authorities  cited,  that  the  legislature  might  have 
provided  for  the  disinfection  of  the  baggage  and  personal 
effects  of  travelers  coming   from  infected  ports,  under  the 

AM.  St.  &XF..  Vou  XLVIl.  —  34 


630  •  HuBST  V.  Warner.  [Mich. 

direction  of  an  inspector  of  the  board.  To  have  made  such 
a  law  effective,  it  would  have  been  essential  that  the  inspect- 
or should  be  given  authority  to  act,  and  to  make  it  a  mis- 
demeanor to  refuse  to  recognize  his  authority.  The  present 
act  does  nothing  more,  except  that  it  provides  that  such  dis- 
infection shall  take  place  under  general  rules  to  be  adopted 
by  the  state  board  of  health.  The  rules  relate  to  matter  of 
detail.  It  is  well  known  that  there  are  different  methods  of 
disinfection.  It  was  properly  left  to  the  board  by  the  legis- 
lature to  determine  as  to  these  methods;  and,  instead  of  in- 
trusting **'  it  to  the  discretion  of  the  individual  inspector, 
it  was  prescribed  that  general  rules  should  be  adopted. 

We  are  referred  to  the  case  of  Senate  of  Happy  Home 
Clubs  V.  Board  of  Supervisors,  99  Mich.  117,  as  authority  for 
respondent's  contention.  The  statute  considered  in  that 
case  bears  no  analogy  to  the  statute  under  consideration. 
The  power  was  there  delegated  to  a  private  corporation  to 
make  rules  governing  the  conduct  of  the  accused,  the  observ- 
ance of  which  rules  should  operate  to  acquit  and  discharge 
the  accused.  This  did  not  leave  a  discretion  in  public 
officials  as  to  the  mere  details  of  the  operation  of  the  law, 
but  was  an  attempt  to  delegate  power  to  a  private  corpora- 
tion, which  it  was  clearly  beyond  the  authority  of  the  legis- 
lature to  do. 

Reliance  seems  to  have  been  placed  by  the  circuit  judge 
upon  the  two  cases  of  Ex  parte  Cox,  63  Cal.  21,  and  Board 
of  Harbor  Commrs.  v.  Excelsior  Redwood  Co.,  88  Cal.  491,  22 
Am.  St.  Rep.  321.  In  the  latter  case  an  attempt  was  made 
to  confer  upon  the  board  of  harbor  commissioners  the  power 
to  prescribe  rules,  and  fix  the  penalty  for  their  violation, 
which  clearly  distinguishes  it  from  the  present.  In  the  case 
of  Ex  parte  Cox,  63  Cal.  21,  the  petitioner  was  convicted  of  a 
misdemeanor,  consisting  of  the  violation  of  a  rule  and  regu- 
lation of  the  board  of  state  viticultural  commissioners.  The 
act  of  the  legislature  in  question  declared  that  the  board 
should  have  power  to  declare  and  enforce  rules  and  regula- 
tions, in  the  nature  of  quarantine,  to  govern  the  manner  of 
and  restrain  or  prohibit  the  importation  into  the  state  of 
infected  articles  and  empty  fruit  boxes,  and  declared  that  a 
willful  violation  of  the  quarantine  regulations  of  the  board 
should  be  a  misdemeanor.  The  court  say:  "The  act  before 
UB  does  not  say  it  shall  be  unlawful  to  import,  distribute,  or 
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dispose  of  infected  articles,  but  it  attempts  to  confer  upoa 
the  board  the  power  to  so  declare." 

**•  We  think  our  statute  is  distinguishable  in  principle 
from  the  one  here  dealt  with.  The  effect  of  the  provisions  of 
our  statute  is  to  declare  it  unlawful  for  any  person  to  refuse 
to  permit  his  baggage  and  personal  effects  to  be  disinfected 
in  accordance  with  the  rules  and  .regulations  of  the  state 
board  of  health.  The  rules  and  regulations  are  limited  to 
the  purposes  which  are  specifically  described  by  the  act. 
We  think  the  statute  is  constitutional. 

2.  As  above  stated,  by  the  act  of  1893  it  was  not  intended 
to  confer  upon  the  board  any  power  beyond  that  of  fixing 
the  method  to  be  adopted  in  carrying  into  effect  the  details 
of  the  isolation,  inspection,  disinfection,  etc.,  provided  for  by 
the  law  itself.  By  the  first  section  the  board  is  authorized 
to  establish  a  quarantine  when  it  is  shown  to  the  satisfaction 
of  the  board  that  dangerous,  communicable  disease  exists  in 
any  foreign  country,  neighboring  state,  or  locality  within  this 
state,  and  when  it  is  further  shown  that  immigrants,  passen- 
gers, or  other  persons  seeking  to  enter  this  state,  or  to  travel 
from  place  to  place  within  this  state,  are  coming  from  any 
locality  where  such  dangerous,  communicable  disease  exists. 
By  section  3  it  is  provided  that  "  the  state  board  of  health 
is  authorized  to  establish  general  rules,  and,  by  an  inspector 
acting  by  virtue  thereof,  to  detain  railroad  cars,  or  other 
public  or  private  conveyances,  whenever  it  shall  be  shown 
to  the  satisfaction  of  such  board,  or  to  the  inspector  as 
provided  in  such  rules,  that  such  cars  or  other  conveyances 
contain  any  passenger,  person,  or  property  which  has  been 
exposed  to  cholera,  diphtheria,  or  other  dangerous,  commu- 
nicable disease,  or  when  it  shall  be  shown  to  the  satis- 
faction of  such  board  or  inspector  as  aforesaid  that  any 
passenger,  person,  or  property  is  being  transported  on  such 
railroad  cars  or  other  public  or  private  conveyance  from  any 
locality  within  or  without  this  state  where  any  such  danger- 
ous, communicable  disease  exists,  and  where,  under  the  cir- 
cumstances shown  to  such  board,  such  persons  or  property 
are  ***  likely  to  carry  infection  of  such  dangerous,  com- 
municable disease." 

A  careful  examination  of  the  rules  declared  by  the  board, 
and  particularly  of  the  one  alleged  to  have  been  violated, 
leads  us  to  the  conclusion  that  the  board  exceeded  the  au- 
thority conferred  by  the  statute  by  the  promulgation  of  the 
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rule  in  question.  The  rules  recite  the  existence  of  communi- 
cable diseases  in  various  foreign  countries  from  which  immi- 
grants are  coming  to  the  United  States  in  large  numbers,  and 
then  proceed,  by  rule  2:  "  Except  as  hereinafter  specifically 
excepted,  all  baggage  of  all  immigrants,  and  all  containers 
of  all  such  baggage,  destined  to  pass  into  or  through  Michi- 
gan, must  be  detained  until  disinfected." 

The  exceptions  mentioned  are:  "  1.  Baggage  bearing  a  cer- 
tificate issued  by  an  inspector  authorized  or  accredited  by 
the  Michigan  state  board  of  health;  2.  Baggage  contained 
in  sealed  cars,  such  seals  not  to  be  broken  or  the  cars  opened 
in  the  state  of  Michigan;  3.  Hand  baggage  of  immigrants 
used  en  route,  and  known  to  have  crossed  the  ocean  in  ships 
uninfected  with  any  dangerous,  communicable  disease,  or 
bearing  a  certificate  of  disinfection,  issued  by  an  inspector 
authorized  or  accredited  by  the  Michigan  state  board  of 
health." 

Under  these  rules  the  baggage  of  all  immigrants  was  sub- 
ject to  disinfection,  whether  such  immigrant  came  from  a 
port  or  locality  where  any  dangerous,  communicable  disease 
existed  or  not.  Indeed,  there  was  no  allegation  in  the  com- 
plaint that  the  baggage  in  question  came  from  such  locality. 
This  is  beyond  the  power  of  the  board. 

We  do  not  intimate  that  it  would  not  be  competent  for  the 
legislature  to  provide  for  the  disinfection  of  all  baggage, 
where,  in  the  opinion  of  the  state  board  of  health,  from  the 
prevalence  of  a  contagious  disease,  such  precaution  is  neces- 
sary. But,  instead  of  doing  so,  it  is  provided  by  section  3 
that  the  board  is  authorized  to  establish  general  **®  rules, 
and,  by  an  inspector  acting  by  virtue  thereof,  to  detain  rail- 
road cars  or  other  public  or  private  conveyances  whenever  it 
shall  be  shown  to  the  satisfaction  of  such  board,  or  to  the 
inspector,  as  provided  in  such  rules,  that  such  cars  or  other 
conveyances  contain  any  passenger,  person,  or  property  which 
has  been  exposed,  etc.,  or  when  it  shall  be  shown  to  the  satis- 
faction of  such  board  or  inspector  as  aforesaid  that  such  pas- 
senger, person,  or  property  is  being  transported  from  any 
locality  where  any  such  dangerous,  communicable  disease 
exists,  and  where  such  persons  or  property  are  likely  to  carry 
infection  of  such  dangerous,  communicable  disease.  The 
rule  in  question  did  not  make  it  a  prerequisite  to  the  inspec- 
tion that  the  baggage  being  transported  come  from  a  locality 
where  such  disease  existed,  as  ascertained  oither  by  the  board 
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or  inspector,  and  in  this  respect  was  broader  than  the  statute, 
and  cannot  be  sustained. 

It  follows  that  the  justice  was  right  in  refuying  to  issue  the 
warrant.  We  have,  however,  gone  at  length  into  the  con- 
sideration of  the  provisions  of  the  statute  to  show  to  what 
extent  authority  is  conferred  upon  the  board,  as  the  question 
involved  is  one  of  great  public  importance. 

The  judgment  will  be  affirmed. 

The  other  justices  concurred. 


Quarantine  and  Health  liaw^s  and  Se^ulations. 

Perhaps  no  legislation,  municipal,  state,  or  national,  is  of  greater  impor- 
tance than  that  directed  to  the  exclusion,  so  far  as  practicable,  of  contagioua 
diseases  by  which  the  healtb  and  life  of  men  or  of  animals  may  be  affected, 
and  the  keeping  of  those  diseases,  when  they  have  once  gained  an  entrance, 
within  the  smallest  possible  limits,  and  providing  for  the  establishment  and 
enforceineut  of  regubitious  by  which  their  general  dissemination  shall  be 
prevented  and  their  continued  existence  rendered  improbable  or  impossible. 
Nor  is  it  possible  to  eutorce  these  regulations  in  any  locality  for  any  great 
length  of  time  without  affecting  conmierce  with  other  localities  and  pro- 
ducing conflicts  ot"  interest,  not  only  between  citizens  of  these  different 
localities,  but  often  between  citizens  of  the  same  municipality.  It  is  doubt- 
less true  that  regulations  of  this  character  may,  to  a  certain  extent,  be  en- 
acted and  enforced  by  municipal,  by  state,  and  by  national  authority,  and 
it  is,  we  think,  difhcult,  if  not  impossible,  to  now  formulate  any  test  by 
•which  to  determine  be:,weeii  these  separate  authorities  whether  a  regulation 
of  the  one  must  be  .disregarded  because  infringing  upon  the  authority  of  the 
other,  beyond  the  general  suggestion  that  a  municipal  ordinance  cannot 
prevail  over  a  state  law,  and  a  state  law  must  not,  under  the  guise  of  a  quar- 
antine regulation,  assume  to  regulate  commerce  between  the  states  or  with 
foreign  nations  nor  to  "  lay  any  duty  on  tonnage." 

National  Laws  and  Regulations. — One  of  the  powers  conferred  upon  the 
Congress  of  the  United  States  is  that  of  regulating  commerce  "  with  foreign 
nations,  and  among  the  several  states,  and  with  the  Indian  tribes":  Const., 
art.  I,  sec.  8.  It  follows  from  this  grant  of  power  that,  at  least  in  so  far  as 
they  may  be  deemed  regulations  of  foreign  or  interstate  commerce,  congress 
has  the  power  to  enact  laws  upon  the  subject  of  quarantine,  and  that  such 
laws  must  prevail  as  against  any  conflicting  state  or  local  legislation,  and, 
from  the  fact  that  the  states  have  reserved  to  themselves  the  powers  not 
conceded  to  the  national  legislature  by  the  constitution  of  the  United 
States,  each  state  may  enact  and  enforce  quarantine  or  other  regulations  fur 
the  preservation  of  the  public  health  not  infringing  upon  the  authority  of 
congress  to  regulate  commerce:  Story  on  the  Constitution,  sees.  1070-1075. 

So  far  as  we  are  aware,  no  case  has  yet  been  presented  for  judicial  de> 
termination  involving  the  claim  that  some  law  or  regulation  authorized  by 
the  United  States  with  a  view  of  protecting  and  preserving  the  public 
health  and  preventing  the  introduction  or  spread  of  disease,  either  among 
men  or  beasts,  was  in  conflict  with  some  state  law  or  regulation,  and  was  an 
attempt  by  the  national  legislature  to  go  beyond  its  mere  power  to  regulate 
commerce,  and  hence  to  assume  jurisdiction  of  matters  strictly  within  that 
control.     Congress,  it  ia  true,  has,  almost  from  the  Legiuuing,  avoided  any 
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conflict  between  state  and  national  authority  by,  in  effect,  adopting  the 
state  laws  and  regulations,  and  directing  the  officers  and  agents  of  the  gen- 
eral government  to  aid  in  their  enforcement:  Story  on  the  Constitution, 
sec.  10-5;  OMoiis  v.  Ogden,  9  Wheat.  205;  Lockwood  v.  Bartktt,  130  N,  Y. 
340.  Thus  section  4792  of  the  llevised  Statutes  of  the  United  States  de- 
clares that  "  the  quarantines  and  other  restraints  established  by  the  health 
laws  of  any  state,  respecting  any  vessels  arriving  in  or  bound  to  any  port 
or  district  thereof,  shall  be  duly  observed  by  the  officers  of  the  customs 
revenue  of  the  United  States,  by  the  masters  and  crews  of  the  several 
revenue  cutters,  and  by  the  military  officers  commanding  in  any  fort  or  sta- 
tion upon  the  sea  coast;  and  all  siicli  officers  of  the  United  States  shall 
faithfully  aid  in  the  execution  of  such  quarantines  and  health  laws,  accord- 
ing to  their  respective  powers  and  within  their  respective  precincts,  and  as 
they  shall  be  directed,  from  time  to  tune,  by  the  secretary  of  the  treasury. 
But  nothing  in  this  title  shall  enable  any  state  to  collect  a  duty  of  tonnage 
or  impost  without  the  consent  of  congress." 

The  succeeding  section  enacts  that  whenever,  by  the  health  laws  of  any 
state  or  by  the  regulations  made  pursuant  thereto,  any  vessel  arriving 
within  a  collection  district  of  such  state  is  prohibited  from  coming  to  the 
port  of  entry  or  delivery  by  law  established  for  such  district,  and  such 
health  laws  require  or  permit  the  cargo  of  the  vessel  to  be  unladen  at  some 
other  place  within  or  near  to  such  district,  the  collector,  after  due  report  to 
him  of  the  whole  of  such  cargo,  may  grant  his  warrant  or  permit  for  the 
unlading  or  discharge  thereof  under  the  care  of  the  surveyor  or  one  or  more 
inspectors  at  some  other  place  where  such  health  laws  permit,  and  upon  the 
conditions  and  restrictions  which  shall  be  directed  by  the  secretary  of  the 
treasury,  or  which  such  collector  may  for  the  time  deem  expedient  for 
the  security  of  the  public  revenue. 

By  the  statute  of  April  29,  1878,  it  was  declared:  "That  no  vessel  or 
vehicle  coming  from  any  foreign  port  or  country  where  any  contagious  or 
infectious  disease  may  exist,  and  no  vessel  or  vehicle  containing  any  per- 
son or  persons,  merchandise,  or  animals  affected  with  any  infectious  or 
contagious  disease,  shall  enter  any  port  of  the  United  States  or  pass  the 
boundary  line  between  the  United  States  and  any  foreign  country  contrary 
to  the  quarantine  laws  of  any  one  of  said  United  States  in  or  through  the 
jurisdiction  of  which  such  vessel  or  vehicle  may  pass  or  to  which  it  is  des- 
tined, and  except  in  the  manner  and  subject  to  the  regulations  to  be 
prescribed  as  hereinafter  provided."  This  statute  further  provided  that 
»  whenever  an  infectious  or  contagious  disease  shall  appear  in  any  foreign 
port  or  country,  and  whenever  any  vessel  shall  leave  any  infected  foreign 
port,  or  have  on  board  goods  or  passengers  coming  from  any  port  or  dis- 
trict infected  with  cholera  or  yellow  fever  bound  for  any  port  in  the 
United  States,  the  consular  officer  or  other  representative  of  the  United 
States  at  or  nearest  such  foreign  port  shall  give  notice  thereof  to  the  su- 
pervising surgeon  general  of  the  marine  hosp  tal  service  and  to  the  health 
officer  of  the  port  of  destination  in  the  United  States,  and  that  the  sur- 
geon general  shall,  under  the  direction  of  the  secretary  of  the  treasury,  be 
charged  with  the  execution  of  the  provisions  of  the  act,  and  shall  frame  all 
needful  rules  and  regulations  for  that  purpose,  subject  to  the  approval  of 
the  president,  but  that  such  rules  or  regulations  shall  not  conflict  with  or 
impair  any  sanitary  or  quarantine  laws  or  regulations  of  any  state  or 
municipal  authority  now  existing  or  which  may  hereafter  be  enacted;  and 
that  at  all  ports  where,  in  the  opinion  of  the  secretary  of  the  treasury,  it 


Sept.  1894.]  Hdrst  v.  Wabneb.  585 

•hall  be  necessary  to  establish  qaarantine,  the  medical  officers  or  other 
agents  of  the  marine  hospital  service  shall  perform  such  duties  in  the 
enforcement  of  the  quarantine  laws  and  regulations  as  may  be  assigned  by 
the  surgeou-general  of  that  service,  provided  that  there  shall  be  no  inter- 
ference  in  any  manner  with  any  quarantine  laws  or  regulations  as  they  may 
now  exist  or  may  hereafter  be  adopted  by  state  laws. " 

Other  statutes  were  enacted  by  congress  establishing  a  national  board  of 
health  and  relating  to  contagious  diseases,  but  their  operation  was  restricted 
to  four  years  from  and  after  their  passage:  See  20  U.  S.  Stats.  484;  21 
U.  S.  Stats.  5,  46.  By  chapter  453  of  the  statutes  of  1882  the  duties  of  the 
board  of  health  were  restricted  to  the  diseases  of  cholera,  smallpox,  and 
yellow  fever:  22  U.  S.  Stats.  315. 

By  the  act  of  August  30,  1 890,  the  importation  of  cattle,  sheep,  or  other 
ruminants  and  swine  which  had  been  exposed  to  any  disease  was  prohibited, 
and  the  secretary  of  agriculture  was  authorized  to  place  and  retain  in  quar« 
antine  all  such  ruminants  and  swine  at  such  ports  as  he  might  designate,  and 
upon  such  conditions  as  he  might,  by  regulation,  prescribe,  and  the  importa- 
tion of  any  such  animals  into  the  United  States  at  any  other  port  was  for- 
bidden; and  the  president,  whenever  in  his  opinion  it  should  be  necessary 
for  the  protection  of  animals  in  the  United  States  against  infectious  or  con- 
tagious diseases,  was  authorized  by  proclamation  to  suspend  the  importation 
of  all  or  any  class  of  animals  for  a  limited  time,  during  which  the  importa- 
tion of  such  animals  should  be  unlawful:  26  U.  S.  Stats.  416. 

On  February  15,  1893,  was  enacted  another  statute,  granting  additional 
quarantine  powers,  and  imposing  additional  duties  upon  the  marine  hos- 
pital service,  making  it  unlawful  for  any  vessel  from  any  foreign  port  to 
enter  any  port  of  the  United  States,  except  in  accordance  with  the  regula- 
tions prescribed  by  the  act,  among  which  was  that  the  vessel  should  be  re- 
quired to  obtain  from  an  officer  of  the  United  States  at  the  port  of  its 
departure  a  bill  of  health  in  the  form  prescribed  by  the  secretary  of  the 
treasury.  The  supervising  surgeon  general  of  the  marine  hospital  service 
was  also  authorized  to  examine  the  quarantine  regulations  of  all  state  and 
municipal  boards  of  health,  and,  under  the  direction  of  the  secretary  of  the 
treasury,  to  co-operate  with  and  aid  state  and  municipal  boards  of  health  in 
the  execution  and  enforcement  of  the  rules  and  regulations  of  such  boards, 
and  of  the  rules  and  regulations  made  by  the  secretary  of  the  treasury  to 
prevent  the  introduction  of  contagious  or  infectious  diseases  into  the  United 
States  from  foreign  countries,  or  into  one  state  or  territory  or  the  District 
of  Columbia  from  another  state  or  territory  or  the  District  of  Columbia; 
and  when,  in  the  opinion  of  the  secretary  of  the  treasury,  the  quarantine 
regulations  of  the  state  or  territory  or  municipality  were  not  sufficient  to 
prevent  the  introduction  of  such  diseases  into  the  United  States  or  the 
state  or  territory  or  district,  the  secretary  of  the  treasury  was  authorized  to 
make  additional  rules  and  regulations  to  prevent  such  introduction;  that 
when  such  rules  and  regulations  had  been  made  and  promul^rated  by  the 
secretary  of  the  treasury,  if  the  state  or  municipal  authorities  should  refuse 
or  fail  to  regulate  them,  the  president  should  execute  and  enforce  the  same, 
and  adopt  such  measures  as,  in  his  judgment,  should  prevent  the  introduc- 
tion and  spread  of  such  diseases,  and  should  detail  officers  for  that  purpose. 
The  president  was  further  given  authority,  if  he  should  deem  it  necessary  to 
prevent  the  introduction  of  cholera,  or  other  infectious  or  contagious  dis- 
eases, from  a  foreign  country,  to  wholly  prohibit  the  introduction  of  persons 
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and  property  from  such  countries  and  places  as  he  shall  designate,  and  for 
snch  period  of  time  as  he  shall  deem  necessary:  27  U.  S.  Stats.  449-452. 

It  will  be  seen  from  examining  this  last  statute  that  under  its  provisions 
a  conflict  may  arise  between  the  state  and  national  authorities,  because  it 
vests  the  secretary  of  the  treasury  with  power  to  make  rules  and  regula- 
tions in  addition  to  those  prescribed  by  the  state,  and,  in  the  event  of  their 
nonenforcemeut  by  the  state  officers,  the  president  may  execute  and  enforce 
the  same,  and  adopt  such  measures  as  to  him  may  seem  necessary  and  detail 
officers  for  that  purpose.  Under  this  authorization,  the  president  may  for- 
mulate and  provide  for  the  enforcement  of  regulations  for  the  purpose  of 
preventing  the  introduction  of  a  contagious  disease  into  one  state  from 
another,  and,  while  such  regulations  may,  in  the  greater  number  of  cases, 
savor  of  regulations  of  commerce,  and  therefore  be  such  that  the  state  must 
yield  to  them,  it  is  easy  to  suggest  rules  upon  the  subject  which  cannot 
fairlj'  be  deemed  rules  for  the  regulatiou  of  commerce,  and  which,  it  would 
seem,  the  national  government  lias  no  rightful  authority  to  enforce  within 
the  state  when  in  conflict  with  its  laws. 

State  Laws. — Each  state  has  unquestionable  authority,  in  the  protection 
of  the  life,  health,  and  property  of  its  citizens,  to  adopt  and  enforce  rules 
and  regulations  designed  for  the  preservation  and  promotion  of  the  health 
and  the  prolongation  of  tlie  lives  of  its  citizens,  and  also  of  all  other  forms  of 
life,  whether  animal  or  vegetable,  except  in  so  far  as  some  limitation  upon 
this  power,  either  express  or  implied,  can  be  found  in  the  constitution  of 
the  United  States,  or  the  laws  enacted  in  pursuance  thereof.  It  has  not,  so 
far  as  we  can  ascertain,  been  suggested  that  any  such  limitation  can  be 
found,  unless  it  is  contained  in  the  grant  to  congress  of  the  power  to  regu- 
late commerce  with  foreign  nations,  among  the  several  states,  or  with  the 
Indian  tribes.  It  has  been  contended  that,  in  the  exercise  of  this  power, 
congress  may  so  completely  cover  the  subject  of  health  and  quarantine  reg- 
ulations as  to  leave  the  states  no  opportunity  for  further  action,  and  there- 
fore that  the  national  authority  may  entirely  exclude  the  state  authority. 
Whether  this  is  true  or  not,  we  shall  probably  never  know,  for  the  reason 
that  congress,  instead  of  prohibiting  state  action,  has  stimulated  and  adopted 
it,  and  has  for  itself  disclaimed  all  wish  to  act,  except  when  the  state  regu- 
lation and  action  prove  inadequate.  The  authority  of  the  state  is,  never- 
theless, to  some  extent  limited  by  the  national  constitution.  Its  action  is 
not  necessarily  invalid  because  it  may  affect  commerce  with  foreign  nations 
or  among  the  states.  It  must  not,  however,  unnecessarily  interfere  with 
such  commerce,  and  it  cannot,  under  pretense  of  adopting  quarantine  regu- 
lations or  health  laws,  regulate  or  prohibit  commerce  in  a  way,  or  to  an 
extent,  not  required  for  the  preservation  or  promotion  of  the  public  health. 

"  Quarantine  laws  are  a  familiar  exercise  of  the  police  power  of  a  state. 
Their  enactment  is  within  its  lawful  province,  and  the  making  of  regulations 
for  their  enforcement  has  always  been  intrusted  to  subordinate  boards. 
Even  if  it  be  conceded,  as  it  has  often  been  contended,  that  whenever  con- 
gress shall  undertake  to  provide  a  general  system  of  quarantine  or  shall  con- 
tide  the  execution  of  sucli  a  system  to  a  national  board  of  health,  or  to  local 
boards  of  health,  as  may  be  found  expedient,  all  state  laws  will  be  abro- 
gated, at  least  so  far  as  the  two  are  inconsistent;  until  this  is  done,  the 
laws  of  the  state  are  valid":  Train  v.  Boston  Disinfecting  Co.,  144  Mass.  523; 
59  Am.  Rep.  113. 

It  follows  from  these  views,  which  are  supported  by  many  other  adjudi- 
cations, both  state  and  national,  that  the  quarantine  regulations  of  •  stat« 
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miist  be  sustained  when  they  may  fairly  be  deemed  to  fall  within  its  police 
power,  and,  furthermore,  that  the  cases,  when  they  can  be  adjudged  not  to 
fall  within  it,  must  be  of   an  extreme  character   and  of  rare  occurrence. 
This  ia  a  very  general  and  comprehensive  power,  including  within  it  the 
adoption  and  enforcement  of  such  laws  as  may  fairly  be  deemed  to  have 
been  designed  in  good  faith  for  the  promotion  of  the  public  welfare,  and 
which  are  not  in  direct  conflict  with  some  constitutional  limitation:  Neio 
York  V.  Miln,  11  Pet.  132.     While  the  national  government  has  reserved 
to  itself  the  right  to  regulate  commerce,  it  does  not  follow  that  every  state 
law   which  to  some  extent  affects  or  reyulates  commerce  must  be   disre- 
garded as  in  conflict  with  the  paramount  national  authority.     The  regula- 
tion  may  be  with    reference    to  a  subject  matter  concerning  which    the 
national  authority  has  not  deemed  it  proper  to  act,  in  which  case,  though  the 
state  action  may  properly  be  designated  as  a  regulation  of  commerce,  yet  it 
will  be  allowed  to  stand  because  not  in  conflict  with  any  national  regula- 
tion.    Thus,  in  the  leading  CHse  upon  this  topic,  the  quarantine  laws  of  the 
state  of  Louisiana  were  assailed  because  they  required  all  vessels  passing 
designated  stations  to  submit  to  an  examination  b}'  state  officials,  and  to 
pay  a  fee  therefor,  and  it  was  insisted  that  this  was  necessarily  a  regulation 
of  commerce  and  an  imposition  of  tonnage  duties.     The  supreme  court  of 
the  United  States,  in  deciding  the  cause,  commented  upon  the  quarantine 
laws  of  the  state  and  affirmed  their  propriety  and  necessity,  and  that  the 
fee  complained  of  "is  not  a  tonnage  tax  within  the  true  meaning  of  that 
word  as  used  in  the  constitution,  but   is  a  compensation  for  services  ren- 
dered as  part  of  tlie  quarantine  system  of  all  countries  to  the  vessel  which 
receives  the  certificate  that  declares  it  free  from  further  regulations."     As 
to  the  supposed  invalidity  of  the  law  because  it  operated  as  a  regulation  of 
commerce,  the  court  said:   "Is  the  law  under  consideration  void  as  a  regu- 
lation of  commerce?     Undoubtedly  it  is>  in  some  sense  a  regulation  of  com- 
merce.    It  arrests  a  vessel  on  a  voyage  which  may  liave  been  a  long  one. 
It  may  affect  commerce  among  the  states  when  the  vessel  is  coming  from 
some  other  state  of  the  union  than  Louisiana,  and  it  may  affect  commerce 
with  foreign  nations  when  the  vessel  arrested  comes  from  a  foreign  port. 
This  interruption  of  the  voyage  may  be  for  days  or  for  weeks.     It  extends 
to  the  vessel,  the  cargo,  the  officers  and  seamen,  and  the  passengers.     In 
so  far  as  it  provides  a  rule  by  which  this  power  is  exercised,  it  cannot  be 
denied  that  it  regulates  commerce.     We  do  not  think  it  necessary  to  enter 
into  the  inquiry  whether,  notwithstanding  this,  it  is  to  be  classed  among 
those  police  powers  which  were  retained  by  the  states  as  exclusively  their 
own,  and,  therefore,  not  ceded  to  congress.     For  while  it  may  be  a  police 
power  in  the  sense  that  all  provisions  for  the  health,  comfort,  and  security 
of  the  citizens  are  police  regulations,  and  an  exercise  of  the  police  power,  it 
has  been  said  more  than  once  in  this  court  that,  even  where  such  powers 
are  so  exercised  as  to  come  within  the  domain  of  federal  authority  as  defined 
by  the  constitution,  the  latter  must  prevail:  Oibhons  v.  Ogden,  9  Wheat.  1; 
210;  Hetuierson  v.  Mayor,  92  U.  S.  259,  272;  New  Orleans  Oaa  Co.  v.  Louisiana 
LigJU  Co.,  115  U.  S.  650,  661.     But  it  may  be  conceded  that  whenever  con- 
gress shall  undertake  to  provide  for  the  commercial  cities  of  the  United 
States  a  general  system  of  quarantine,  or  shall  confide  the  execution  of  the 
details  of  such  a  system  to  a  national  board  of  health,  or  to  local  boards,  as 
may  be  found  expedient,  all  state  laws  on  the  subject  will  be  abrogated,  at 
least  so  far  as  the  two  are  inconsistent.     But,  until  this  is  done,  the  laws 
«f  the  state  on  the  subject  are  valid.     This  follows  from  two  reasons:  1.  The 
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»ct  of  1799,  the  main  features  of  which  are  embodied  in  title  58  of  the  Re- 
vised Statutes,  clearly  recognizes  the  quarantine  laws  of  the  states,  and 
requires  of  the  officers  of  the  treasury  a  conformity  to  their  provisions  in 
dealing  with  vessels  affected  by  the  quarantine  system.  And  this  very 
clearly  has  relation  to  laws  created  after  the  passage  of  that  statute,  as  well 
as  to  those  then  in  existence;  and  when,  by  the  act  of  April  29,  1878  (20  U.  S. 
Stats.  37),  certain  powers  in  this  direction  were  conferred  on  the  surgeon 
general  in  the  marine  hospital,  and  consuls  and  revenue  officers  were  re- 
quired to  contribute  services  in  preventing  the  importation  of  disease,  it 
was  provided  that  '  there  shall  be  no  interference  in  any  manner  with  any 
quarantine  laws  or  regulations  as  they  now  exist  or  may  hereafter  be  adopted 
under  state  laws,'  showing  very  clearly  the  intention  of  congress  to  adopt 
these  laws,  or  to  recognize  the  powers  of  the  states  to  pass  them.  2.  But, 
aside  from  this,  quarantine  laws  belong  to  that  class  of  state  legislation  which 
whether  passed  with  intent  to  regulate  commerce  or  not,  must  be  admitted 
to  have  that  effect,  and  which  are  valid  until  displaced  or  contravened  by 
some  legislation  of  congress.  The  matter  is  one  in  which  the  rules  that 
should  govern  it  may  in  many  respects  be  different  in  different  localities,  and 
for  that  reason  be  better  understood  and  more  wisely  established  by  the  local 
authorities.  The  practice  which  would  control  a  quarantine  station  on  tha 
Mississippi  river,  a  hundred  miles  from  the  sea,  may  be  widely  and  wisely 
different  from  that  which  is  best  for  the  harbor  of  New  York.  In  this  re- 
spect the  case  falls  within  the  principle  which  governed  the  cases  of  Willson 
v.  Blackbird  Greek  Marsh  Co.,  2  Pet.  245;  Cooley  v.  Board  of  Wardens,  12 
How.  299;  Oilman  v.  Philadelphia,  3  Wall.  713,  727;  Pound  v.  Turk,  95  U.  S. 
459,  462;  Hall  v.  De  Cuir,  95  U,  S.  485,  488;  Packet  Co.  v.  Callettsburg,  105 
U.  S.  559,  562;  Transportation  Co.  v.  Parker sburg,  107  U.  S.  091,  702;  Eacan. 
aba  Co.  v.  Chicago,  107  U.  S.  678";  Morgan  Steam  Ship  Co.  v.  Louisiana  Board 
of  Health,  118  U.  S.  455;  Passenger  Cases,  7  How.  283.  Therefore,  it  must 
be  conceded  that  a  state  quarantine  law  will  not  be  declared  void  because 
its  effect  may,  to  some  extent,  be  a  regulation  of  commerce  with  foreign 
nations  or  among  the  several  states:  Minneapolis  etc.  Ry.  v.  Milner,  57  Fed. 
Rep.  276;  Oilman  v.  Philadelphia,  3  Wall.  713.  On  the  other  hand,  it  must 
also  be  conceded  that  a  state  will  not  be  permitted,  under  the  guise  of  a 
quarantine  law,  to  regulate  or  prohibit  commerce,  and  that  a  law  enacted 
for  the  avowed  purpose  of  promoting  the  public  health  or  welfare  will  be 
scrutinized  for  the  purpose  of  ascertaining  whether  it  does  not  proceed  beyond 
that  purpose  and  impose  regulations  of  a  commercial  character  not  required 
for  an  efficient  quarantine  system.  A  statute  of  the  state  of  Missouri  de- 
clared that  no  Texas,  Mexican,  or  Indian  cattle  should  be  driven  or  other- 
wise conv^eyed  into  or  remain  in  any  county  of  the  state  from  the  first  day 
of  March  to  the  first  day  of  November  of  each  year  by  any  person  whomso- 
ever, but  provided  that  this  prohibition  should  not  apply  to  any  cattle  which 
had  been  kept  the  entire  previous  winter  in  the  state,  and  that  when  such 
cattle  should  come  across  the  line  of  the  state  loaded  upon  a  railway  car  or 
steamboat  and  should  pass  through  the  state  without  being  unloaded,  their 
transportation  should  not  be  forbidden,  but  that  the  railroad  or  steamboat 
owners  should  be  responsible  for  all  damages  which  might  result  from  the 
disease  called  Spanish  or  Texas  fever  occurring  along  the  line  of  transporta- 
tion, and  that  the  existence  of  such  disease  along  such  line  should  be  prima 
facie  evidence  that  it  had  been  communicated  by  such  transportation,  and 
that  any  person  bringing  into  the  state  any  Texas,  Mexican,  or  Indian 
cattle  in  violation  of  the  act  should  be  liable  for  all  damages  sustained  on 
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account  of  the  disease  communicated  by  the  cattle.  An  action  was  brought 
against  the  railroad  company  for  damages  alleged  to  have  resulted  from 
its  violation  of  the  statute.  The  defendant  in  the  action  insisted  that 
the  statute  relied  upon  was  uncoustitutioual  because  of  its  conflict  with 
the  power  of  congress  to  regulate  commerce.  His  contention  was  over- 
ruled  by  the  trial  court,  but  was  afterward  sustained  by  the  supreme 
court  of  the  United  States,  on  the  ground  that  while  a  state,  "for  the 
purpose  of  self-protection,  may  establish  quarantine  and  reasonable  inspec- 
tion laws,  it  may  not  interfere  with  transportation  in  or  through  the 
the  state  beyond  what  is  absolutely  necessary  for  its  self-protection.  It 
may  not,  under  the  cover  of  extending  its  police  powers,  substantially  pro- 
hibit or  burden  either  foreign  or  interstate  commerce."  Tiie  court  referred 
to  and  in  effect  overruled  a  decision  of  the  supreme  court  of  Illinois  upon  the 
same  subject,  saying:  "We  have  not  overlooked  the  decisions  of  very  re« 
spectable  courts  in  Illinois,  where  statutes  similar  to  the  one  we  have  now 
before  us  have  been  sustained:  Teazel  v.  Alexinder,  58  111.  254.  Regarding 
the  statutes  as  mere  police  regulations,  intended  to  protect  domestic  cattle 
against  infectious  disease,  those  courts  have  refused  to  inquire  whether  the 
prohibition  did  not  extend  beyond  the  danger  to  be  apprehended,  and 
whetlier,  therefore,  the  statutes  were  not  something  more  than  exertions  of 
police  power.  That  inquiry,  they  have  said,  was  for  the  legislature  and  not 
for  the  courts.  With  this  we  cannot  concur.  The  police  power  of  a  state 
cannot  obstruct  foreign  commerce  or  interstate  commerce  beyond  the  neces- 
sity for  its  exercise;  and,  under  color  of  it,  objects  not  within  its  scope  can- 
not be  secured  at  the  expense  of  the  protection  afforded  by  the  federal 
constitution.  And  as  its  range  sometimes  comes  very  near  to  the  field  com- 
mitted by  the  constitution  to  Congress,  it  is  the  duty  of  the  courts  to  guard 
vigilantly  against  any  needless  intrusion  ";  Railroad  v.  Husen,  95  U.  S.  465, 
473.  We  think,  however,  that  there  is  little  or  no  doubt  of  the  correctness 
of  the  subsequent  decision  of  the  supreme  court  of  Missouri  affirming  that 
the  state  has  authority  to  provide  reasonable  regulations  prescribing  the 
mode  of  transportation  of  diseased  or  infected  animals  through  the  state  and 
restricting  the  manner  of  such  transportation  so  as  to  prevent  the  spread  of 
disease  and  contagion,  and  we  even  doubt  the  concession  made  by  that 
court,  that  the  state  is  without  power  to  forbid  the  transportation  througli 
it  of  livestock  then  so  diseased  or  infected  as  to  probably  prove  injurious  to 
the  health  of  other  livestock  within  the  state:  Grimes  v.  Eddy,  126  Mo.  168; 
Tpoist,  p.  653;  Kimmish  v.  Ball,  129  U.  S.  217.  So,  as  shown  by  the  court  in 
the  principal  case,  the  state  authorities  may  provide  for  the  inspection  and 
disinfection  of  the  baggage  and  personal  effects  of  travelers  coming  from 
infected  ports  or  places  in  other  states  or  in  a  foreign  country,  and  may  place 
such  restraints  upon  such  travelers  in  the  nature  of  quarantine  regulations 
as  due  regard  for  the  health  and  safety  of  the  citizens  of  the  state  may  rea« 
sonably  dictate. 

A  state  statute  which  professes  to  be  a  health  law  or  regulation  may 
justly  be  declared  unconstitutional  and  void,  because,  while  it  purports  to 
be  but  an  exercise  of  the  police  power,  it  is  an  unnecessary  invasion  of  some 
right  assured  to  the  citizen  by  the  constitution  of  the  state.  Thus,  there 
are  in  most,  if  not  in  all,  of  the  states  certain  personal  rights,  the  existence 
of  which  is  either  implied  or  guaranteed  in  express  terms  by  their  constitu- 
tions, and  which  are  reserved  from  denial  or  unnecessary  impairment  by  the 
state  legislatures,  such  as  the  right  of  personal  liberty  and  of  acquiring  and 
protecting  private  property.     These  rights  must  often  yield  in  some  degree 
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to  laws  passed  in  the  exercise  of  the  police  power  of  the  stato,  and  perhaps 
in  every  case  in  which  a  health  law  or  regulation  is  necessary,  or  in  wliich 
it  cannot  clearly  be  said  to  have  no  real  connection  with  the  promoting  of 
tiie  public  health,  it  will  not  be  denied  effect  because  it  may  infringe  upoa 
some  right  of  personal  liberty,  or  of  acquiring  and  protecting  private  prop- 
erty. At  the  same  time,  if  the  courts  can  judicially  know  that  a  law  passed 
for  the  assumed  purpose  of  advancing  the  public  health  in  truth  imposes 
some  regulation  of  an  arbitrary  character,  and  which  can  have  no  real  con- 
nection  with  its  avowed  purpose,  the  courts  will  declare  it  invalid.  As  an 
instance  of  this  may  be  mentioned  an  act  entitled  "An  act  to  improve  the 
public  health  by  prohibiting  the  manufacture  of  cigars  and  the  preparation 
of  tobacco  in  every  form  in  tenement  houses  in  certain  cases  and  regulating 
the  use  of  tenement  houses  in  certain  cases."  This  act  having  been 
assailed  as  unconstitutional,  the  court  of  appeals  of  New  York  said: 
"This  law  was  not  intended  to  protect  the  health  of  those  engaged  in 
cigar-making,  as  they  are  allowed  to  manufacture  cigars  everywhere, 
except  in  the  forbidden  tenement  houses.  It  cannot  be  perceived  how  the 
cigarmaker  is  to  be  improved  in  his  health  or  his  morals  by  forcing  him 
from  his  home  and  its  hallowed  associations  and  beneficent  influences  to  ply 
his  trade  elsewhere.  It  is  not  intended  to  protect  the  health  of  that  portion 
of  the  public  not  residing  in  the  forbidden  tenement  houses,  and  cigars  are 
allowed  to  be  manufactured  in  private  houses,  in  large  factories  and  shops, 
in  the  too-crowded  cities,  and  in  all  other  parts  of  the  state.  What  possible 
relation  can  cigar-making  in  any  building  have  to  the  health  of  the  general 
public  ?"  In  attempting  to  state  the  general  test  by  which  health  laws  may 
be  declared  nnconstitutional,  the  court  said:  "  When  a  health  law  is  chal- 
lenged in  the  courts  as  unconstitutional  on  the  ground  that  it  arbitrarily  in- 
terferes with  personal  liberty  and  private  property  without  due  process  of 
law,  the  court  must  be  able  to  see  that  it  has,  at  least  in  fact,  some  relation  to 
the  public  health;  that  the  public  health  is  the  end  actually  aimed  at,  and 
that  it  is  appropriate  and  adapted  to  that  end.  This  we  have  not  been  able 
to  see  in  this  law,  and  that  we  must,  therefore,  pronounce  unconstitutional 
and  void  ":  In  Matter  of  Jacobs,  98  N.  Y.  98;  50  Am.  Rep.  636.  The  same 
court  in  a  subsequent  case  expressed  substantially  the  same  thought  in  some- 
what different  language,  saying:  "The  act  must  tend  in  some  appreciable 
and  clear  way  toward  the  accomplishment  of  some  one  of  the  purposes  which 
the  legislature  has  the  right  to  accomplish  under  the  exercise  of  the  police 
power.  It  must  not  be  exercised  ostensibly  in  favor  of  the  promotion  of 
some  subject,  while  really  it  is  an  invasion  thereof,  and  for  a  distinct  and 
totally  different  purpose,  and  the  courts  will  not  be  prevented  from  looking 
at  the  true  character  of  the  act  as  developed  by  its  provisions  by  any  state- 
ment in  the  act  itself  or  in  its  title  showing  that  it  was  ostensibly  passed  for 
some  object  within  the  police  power.  The  court  must  be  enabled  to  see 
some  clear  and  real  connection  between  the  assumed  purpose  of  the  law  and 
the  actual  provisions  thereof,  and  it  must  see  that  the  latter  do  tend  in 
some  plain  and  appreciable  manner  toward  the  accomplishment  of  some  of 
the  objects  for  which  the  legislature  may  use  this  power  ":  Health  Depart- 
ment V.  Rector,  145  N.  Y.  32:  45  Am.  St.  Rep.  579.  See,  also.  Smiley  y. 
MacDonald,  42  Neb.  5;  ■post,  p.  684. 

Municipal  Regulations. — The  power  which  the  state  has,  through  its  legig* 
lature,  to  enact  quarantine  regulations  may  be  delegated  to  inferior  legislft* 
tive  or  quasi-legislative  bodies.  In  fact,  the  enforcement  of  these  regulations 
falls  upon  county  and  municipal  authorities  much  more  frequently  than  upon 
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officers  acting  directly  as  representatives  or  agents  of  the  state.  It  may 
often  he  difficult  to  determine  whether,  by  a  municipal  charter  or  otherwise, 
the  state  has  undertaken  to  delegate  to  an  inferior  body  the  power  to  enact 
and  enforce  regulations  of  a  quarantine  nature  or  for  the  promotion  of  pub- 
lie  health;  but  when  this  doubt  is  removed  there  is  no  ditliculty  in  main- 
taining the  constitutional  validity  of  the  delegation.  "Our  municipal 
corporations  are  usually  invested  with  express  power  to  preserve  the  health 
and  safety  of  the  inhabitants.  This  is,  indeed,  one  of  the  chief  purposes  of 
local  government,  and  reasonable  by-laws  in  relation  thereto  have  always 
been  sustained  in  England  as  within  the  incidental  authority  of  corpora- 
tions  to  ordain  ":  Dillon  on  Municipal  Corporations,  sec.  369.  We  do  not 
know  of  any  American  case  in  which  the  power  to  enact  ordinances  of  this 
character  has  been  either  affirmed  or  denied  when  the  charter  of  the  munic- 
ipality whose  ordinance  or  other  quarantine  regulation  was  in  question  was 
silent  with  reference  to  its  authority  to  act  for  tlie  protection  and  preserva- 
tion of  the  public  health,  though  there  are  decisions  which  seem  to  deny 
{New  Decatur  v.  Ben-y,  90  Ala.  4.32;  24  Am.  St.  Rep.  827),  and  others  which 
seem  to  assume,  the  general  power  in  all  municipalities  to  act  for  this  pur- 
pose, and  that  any  general  state  regulation  upon  the  subject  "  ought  not  to 
be  regarded  as  detracting  from  the  general  scope  of  municipal  governments, 
unless  that  legislative  intent  clearly  appear ":  Nicoulin  v.  Lowry,  49  N.  J. 
L.  391. 

Whatever  doubt  there  may  be  of  the  power  of  municipalities  whose  char- 
ters do  not  contain  any  express  authority  to  them  to  enact  quarantine 
regulations  and  to  make  and  enforce  other  rules  for  the  promotion  of  the 
public  health,  there  can  be  no  question  that  the  state  legislature  may  invest 
municipalities  and  inferior  bodies  with  authority  upon  this  subject  little,  if 
any,  less  ample  as  to  the  locality  within  thieir  jurisdiction  than  is  the  author- 
ity of  the  state  legislature  over  the  territory  within  its  jurisdiction:  Town  oj 
Greensboro  v.  Ehrenrich,  80  Ala.  579;  60  Am.  Rep.  130;  MeXcalf  v.  St.  Louis, 
11  Mo.  102;  St.  Louis  v.  McCoy,  18  Mo.  238;  Aaron  v.  Brdles,  64  Tex.  316; 
63  Am.  Rep.  764;  Haverty  v,  Bass,  66  Me.  71;  Harrison  v.  Mayor  of  Balti- 
more, 1  Gill,  264.  And  the  authority  of  the  municipality  is  not  necessarily 
restricted  to  the  municipal  limits,  but  may,  by  the  legislature,  be  extended 
over  adjacent  territory  (Harrison  v.  Mayor  of  Baltimore,  1  Gill,  264),  doubt- 
less upon  the  ground  that  its  action,  oven  within  the  municipality,  cannot 
be  efficient  where  it  is  denied  control  of  territory  so  close  thereto  that  con- 
tagions, or  other  causes  of  disease,  if  allowed  to  obtain  a  footing,  must  rea- 
sonably be  expected  to  invade  the  municipal  limits.  There  may,  however, 
be  instances  in  which  the  legislature,  in  attempting  to  authorize  quarantine 
regulations,  may  undertake  to  delegate  an  authority  which  it  is  not  permitted 
to  confer  upon  any  other  body.  Thus  a  statute  which  created  a  board  of 
viticultural  commissioners  and  authorized  it  to  declare  and  enforce  "rules 
and  regulations  in  the  nature  of  quarantine  to  govern  the  manner  of  and 
restrict  and  prohibit  the  impdrtation  into  the  state,  and  the  disposition  and 
disposal  within  the  state,  of  infected  vines,  cuttings,  and  empty  fruit  boxes," 
and  declared  that  a  willful  violation  of  the  rules  of  the  board  should  be  a 
misdemeanor,  was  declared  to  be  unconstitutional,  because  the  legislature 
bad  not  authority  to  confer  upon  an  officer  or  board  the  power  to  declare 
what  acts  should  constitute  a  misdemeanor:  Ex  'parte  Cox,  63  Cal.  21. 

Certainly  the  state  legislature  cannot  delegate  an  authority  which  it  does 
not  itself  possess,  and  the  authority,  when  delegated,  is  subject  to  the  same 
ooostitutioaal  restraints  as  if  it  were  attempted  to  be  exercised  by  tbs 
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■tate.  One  of  these,  as  we  have  already  seen,  is  that  a  quarantine  regula- 
tion shall  not  unreasonably  restrain  trade,  nor  shall  it,  in  the  guise  of  s 
health  or  quarantine  rule  or  regulation,  regulate  or  prohibit  commerce. 
Therefore,  though  a  municipality  is  by  its  charter  authorized  to  establish 
and  enforce  quarantine  and  other  regulations  necessary  to  the  health  of  the 
town  and  its  inhabitants,  and  to  prevent  and  remove  nuisances,  an  ordinance 
enacted  by  it,  declaring  it  to  be  unlawful  for  any  person  to  bring  into  or 
offer  for  sale  within  it  second-hand  clothing,  without  having  first  produced 
satisfactory  proof  to  the  mayor  that  such  clothing  did  not  come  from  a  dis- 
trict or  locality  in  which  any  contagion  or  infection  was  prevailing,  or  had  pre- 
vaileil,  was  adjudged  unreasonable  and  void,  in  the  absence  of  any  epidemic 
apparently  calling  for  this  extraordinary  action:  Town  of  Kosdusho  v.  Slon- 
herg,  68  Miss.  469;  24  Am.  St.  Rep.  281.  Still  more  objectionable  is  an  ordi- 
nance purporting  to  prohibit  any  person  from  selling  or  otherwise  dealing  in 
second-hand  or  cast-off  garments,  blankets,  or  bedding,  except  that  which 
had  not  been  imported.  In  determining  an  ordinance  of  this  character  to  Le 
invalid,  the  court  conceded  the  undoubted  power  to  pass  ordinances  for  the 
prevention  of  the  introduction  of  infectious  or  contagious  diseases  and  the 
preservation  of  the  public  health,  and  that  ordinances  having  for  their  object 
the  protection  of  the  health  of  the  inhabitants  "are  generally  regarded  as 
police  regulations,  subject  to  which  the  individual  holds  his  rights  of  liberty 
and  property.  Presumptions  will  be  indulged  in  favor  of  their  necessity,  pro- 
priety,  and  validity,  and  when  not  unreasonable,  nor  partial,  nor  oppressive 
nor  inconsistent  with  the  legislative  policy  of  the  state,  should  and  will  be 
sustained  ";  but  further  declared  that,  notwithstanding  any  grant  of  general 
authority  to  pass  ordinances  deemed  necessary  and  proper  to  prevent  the 
introduction  of  infectious  diseases,  and  to  preserve  the  public  health,  no 
ordinance  can  be  sustained  if  in  restraint  of  trade,  or  contravening  the  gen- 
eral laws  and  public  policy,  and  that  "  it  will  not  be  presumed  that  the 
legislature  intended  to  clothe  the  municipal  government  with  power  to 
dispense  with  the  requisites  of  a  valid  ordinance,  and  though  the  necessity 
and  propriety  of  a  particular  ordinance  is  primarily  of  legislative  determi- 
nation, its  character,  whether  reasonable,  impartial,  or  consistent  with  the 
state  policy,  are  questions  for  the  court."  The  ordinance  in  question  was 
condemned  because  its  operation  "  reaches  beyond  the  scope  of  necessary 
protection  and  prevention  into  the  domain  of  restraint  of  lawful  trade  by 
permanently  prohibiting  the  importation,  selling,  or  otherwise  dealing  in 
the  enumerated  articles,  though  they  may  not  have  been  used  by  persons  Oy 
in  districts  infected  with  such  diseases.  Municipal  authorities  having 
power  to  abate  nuisances  cannot  absolutely  prohibit  a  lawful  business  not 
necessarily  a  nuisance,  but  may  abate  it  when  so  carried  on  as  to  constitute 
a  nuisance.  They  cannot,  under  the  claim  of  exercising  the  police  power, 
substantially  prohibit  a  lawful  trade,  unless  it  is  so  conducted  as  to  be 
injurious  or  dangerous  to  the  public  health":.  Town  of  Greensboro  v.  Ehren- 
tick,  80  Ala.  579;  60  Am.  Rep.  130. 

When  a  municipality  has  acted  within  the  scope  of  the  authority  dele- 
gated to  it,  a  regulation  by  it  imposed  cannot  be  reviewed  and  declared 
void  by  the  courts,  upon  the  ground  that  the  discretion  vested  in  the 
municipal  authorities  has  been  improvidently  exercised,  and  that  the  regu- 
lation in  question  is  not  the  one  best  calculated  to  promote  the  objects 
which  the  municipality  was  entitled  to  seek.  Speaking  upon  this  question, 
the  supreme  court  of  Missouri,  in  an  early  and  leading  case,  said:  "The 
(mly  question  in  the  present  case  is,  whether  the  ordinance  of  the  city  ia 
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itself  a  quarantine  regalation  in  its  scope  and  design.  If  it  is,  this  eoart 
will  not  enter  into  an  examination  of  the  question  whether  it  is  the  most 
suitable  regulation  that  could  be  adopted  to  protect  the  health  of  the  city. 
If  the  real  design  is  a  quarantine  regulation  to  guard  against  the  introduc- 
tiou  of  disease  into  the  city,  we  will  not  undertake  to  determine  whether 
other  measures  interfering  less  with  commerce  could  not  as  well  have  ac- 
complished the  object.  The  general  assembly  has,  by  an  act  of  incorpo- 
ration, intrusted  the  city  government  with  the  power  'to  make  regulations 
to  prevent  the  introduction  of  contagious  diseases  into  the  city,  to  make 
quarantine  laws  for  that  purpose,  and  enforce  the  same  within  ten  miles  of 
the  city.'  In  the  exercise  of  this  power  the  government  of  the  city  mU8t 
have  a  discretion  as  wide  as  that  possessed  by  the  government  of  the  state 
in  choosing  between  diflferent  measures  for  accomplishing  the  end.  When 
an  ordinance  is  passed  under  this  grant  of  power,  it  is  in  force  by  the 
authority  of  the  state,  and  it  is  to  be  interpreted  and  executed  as  if  it  had 
been  passed  by  the  general  assembly  ":  City  qf  St.  Louia  v.  Boffinger,  19 
Mo.  13. 

A  municipality  to  which  has  been  delegated  authority  to  adopt  and  en- 
force ordinances  for  the  protection  uf  the  public  health  may,  in  time  of 
epidemic,  provide  for  the  medical  care  and  treatment  of  poor  persons  resid- 
ing within  the  city  {Thomas  v.  Mason,  39  W.  Va.  526),  and  may  impose 
penalties  upon  physicians  who  do  not  give  immediate  notice  in  writing  of 
the  name  and  sex  of  any  person  and  of  the  name  of  the  disease  with  which 
he  is  afflicted,  together  with  the  location  of  the  house  or  room  in  which  he 
is  to  be  found:  People  v.  Brady,  90  Mich.  459;  or  may  rent  a  house  to  be 
used  for  the  seclusion  of  persons  having  an  infectious  or  pestilential  disease: 
City  of  Anderson  v.  O'Conner,  98  Ind.  168;  and  contract  with  persons  to  per- 
form service  or  supply  food  and  other  necessary  articles  for  use  at  such 
house,  and  pay  for  articles  taken  from  it  for  destruction:  McPheraon  v.  Nich- 
ols, 48  Kan.  430.  A  municipality  may  also  make  and  enforce  many  regu- 
lations which  interfere  with  commerce,  provided  such  interference  is  a 
necessary  part  of  efficient  quarantine  regulation.  Hence,  a  vessel  approach- 
ing a  city  may  be  required  to  anchor  before  landing,  and  to  submit  to  an 
inspection  (Dubois  v.  Augusta,  Dud.  30),  and  may  be  detained  for  the  pur- 
pose of  cleansing  and  purification,  and  to  submit  to  such  further  measures  as 
may  be  necessary  to  prevent  disease  from  being  communicated  by  passengers 
thereon:  Harrison  v.  Mayor  of  Baltimore,  1  Gill,  264;  St.  Louis  v.  McCoy, 
18  Mo.  238,  and  the  exclusive  privilege  of  removing  dead  animals  and  garb- 
age from  the  city  may  be  conferred  upon  one  person  or  corporation:  Smiley 
V.  McDonald,  42  Neb.  5,  post,  p.  000.  A  local  board  of  health  may  require 
all  rags  arriving  from  a  foreign  port  to  be  disinfected  under  the  super 
vision  of  an  officer  of  the  board,  in  a  manner  satisfactory  to  it,  before  being 
discharged,  and  may  exact  from  their  owner  the  expenses  of  such  disinfec- 
tion: Train  v.  Boston  Disinfecting  Co.,  144  Mass.  523;  59  Am.  Rep.  113. 

As  an  essential  to  the  power  to  provide  for  the  public  health  and  prevent 
the  spread  of  contagion  would  seem  to  be  the  right  to  take  persons  suffering 
therefrom  to  some  place  where  they  would  not  come  in  contact  with  the 
citizens  of  the  municipality,  and  where  the  probability  of  their  disease  being 
communicated  from  them  to  others  would  be  reduced  to  the  minimum,  the 
exercise  of  this  power  may  involve  the  taking  of  a  citizen  from  his  own  home 
and  from  the  care  of  his  friends  and  relatives,  and  placing  him  in  the  custoily 
of  public  servants,  who  may  or  may  not  be  so  solicitous  for  his  welfare  and 
recovery  as  are  the  persons  of  his  own  household.     The  power,  however,  of 
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municipal  and  other  quarantine  authorities  to  seize  and  confine  private  citi- 
zens under  such  circumstances  has  been  assumed  to  exist:  Tiedeman  oa 
Police  Power,  sec.  32;  though  the  authorities  in  support  of  it  are  quit« 
meager,  and  none  of  them  seem  to  have  considered  the  question  in  a  manner 
commensurate  with  its  importance.  The  statutes  upon  the  subject  hav» 
not,  so  far  as  we  can  ascertain,  authorized  the  removal  of  a  person  from  his 
own  home  to  a  pesthouse  or  other  place  of  confinement,  except  when  such 
removal  can  take  place  without  imminent  danger  to  his  life.  Under  a  stat- 
ute of  this  character,  it  has  been  held  that  the  municipal  officers  may,  with- 
out any  warrant  or  judicial  proceeding,  take  from  the  arms  of  a  mother  her 
child  believed  to  be  sick  with  the  smallpox,  for  the  purpose  of  removing  it 
to  a  city  hospital,  and  that  the  statute  is  free  from  constitutional  objec- 
tions: Wilkinson  v.  Long  Rapids,  74  Mich.  63;  Haverty  v,  Bass,  66  Me.  7Ij 
Aaron  v.  Broiles,  64  Tex.  316;  53  Am.  Rep.  764. 

The  power  to  act  for  the  preservation  and  promotion  of  the  public  health, 
whether  it  be  exercised  by  the  state  or  by  a  municipal  or  other  local  author- 
ity, is  not  restricted  to  mere  quarantine  repulations,  such  as  arresting  per- 
sons or  property  and  detaining  them  until  they  have  been  inspected  or 
disinfected,  or  until  the  probability  of  disease  being  communicated  by  them 
is  reduced  to  a  minimum,  but  extends  to  all  measures  of  a  preventative 
character  which  are  in  good  faith  devised  by  the  legislative  authority,  or  by 
officers  whom  it  had  authorized  to  act,  and  which  do  not  invade  some  con- 
stitutional right  or  privilege  of  the  citizen  in  respect  to  his  person  or  prop- 
erty. Any  thing  or  cause  which  imperils  the  public  health  is  a  nuisance, 
and,  under  the  general  power  confided  to  municipalities  to  abate  and  pre- 
vent nuisances,  they  may  do  a  great  variety  of  acts,  and  formulate  and  en- 
force a  great  variety  of  regulations,  not  only  for  the  purpose  of  preventing 
the  introduction  and  spread  of  contagion,  but  also  to  render  other  diseases 
less  probable  and  fatal.  Hence,  they  may  forbid  the  erection  and  mainte- 
nance of  a  private  hospital  within  the  municipal  limits:  Milne  v.  Davidson, 
5  Mart.,  N.  S.,  409;  16  Am.  Dec.  189;  may  require  lots  upon  which  water* 
accumulate  and  become  stagnant  to  be  drained  or  filled  up  to  the  level  of 
the  adjacent  property:  Charleston  v.  Werner,  38  S.  C.  488;  37  Am.  St.  Rep. 
776;  Rochester  v.  Simpson,  134  N.  Y.  414;  offensive  and  putrid  substances^ 
and  all  nuisances  having  a  tendency  to  endanger  the  health  of  citizens,  to  be 
removed  from  streets,  alleys,  highways,  wharves,  docks,  and  from  any  other 
part  of  the  city:  Kennedy  v.  Board  of  Health,  2  Pa.  St,  366;  every  building 
used  as  a  dwelling  situated  on  a  street  in  which  there  is  a  public  sewer  t» 
have  sufficient  water-closets  connected  therewith:  Commonwealth  v.  Roberts, 
155  Mass.  281;  every  tenement  house  erected  after  a  date  specified  to  have 
water  furnished  in  sufficient  quantity  at  one  or  more  places  on  each  floor 
occupied,  or  intended  to  be  occupied,  by  one  or  more  families:  Health  De- 
partment V.  Rector,  145  N.  Y.  32;  45  Am.  St.  Rep.  579;  all  garbage  to  be 
removed  through  and  out  of  the  city  in  closed  water-tight  carts  or  wagons 
marked  "Garbage":  Peof^v.  Gordon,  81  Mich.  306;  21  Am.  St.  Rep.  524. 

To  undertake  to  enumerate  the  different  measures  which  may  be  taken 
with  a  view  of  promoting  the  public  health  would  be  to  enter  upon  a  more 
extensive  treatment  of  the  topic  of  nuisances  than  can  be  here  expected. 
There  is  one  subject,  however,  which  is  so  especially  connected  with  that 
now  under  consideration  that  we  shall  speak  of  it,  though  not  at  any  great 
length,  and  this  is  of  the  power  of  the  legislature  or  of  municipalities  or 
boards  of  health  to  declare  what  are  nuisances,  and,  as  a  result  of  such  dec- 
laration, to  authorize  the  destruction  of  property  or  the  interference  with. 
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personal  liberty.  There  is  no  "  limitation  of  power  which  precludes  the 
legislature  from  enlarging  the  category  of  public  nuisances,  or  from  declar- 
ing places  or  property,  used  to  the  detriment  of  the  public  interests  or  to 
the  injury  of  the  health,  morals,  or  welfare  of  the  community,  public  nui- 
sances, though  not  such  at  the  common  law.  There  are,  of  course,  limita- 
tions upon  the  exercise  of  this  power.  The  legislature  cannot  use  it  as  a 
cover  for  withdrawing  property  from  the  protection  of  the  law,  or  arbi- 
trarily, where  no  public  right  or  interest  is  involved,  declare  property  a 
nuisance  for  the  purpose  of  devoting  it  to  destruction.  If  the  court  can 
judicially  see  that  the  statute  is  a  mere  evasion,  or  was  framed  for  the  pur- 
pose of  individual  oppression,  it  will  set  it  aside  as  unconstitutional,  but 
not  otherwise":  Lawton  v.  Steele,  119  N.  Y.  226;  16  Am.  St.  Rep.  813.  This 
power  to  enlarge  the  category  of  nuisances  does  not  exclude  the  authority 
of  the  judicial  department  to  review  its  action,  at  least  to  the  extent  of  ia- 
quiring  whether  the  thing  declared  to  be  a  nuisance  is  not  iu  fact  harmless, 
and  of  such  a  character  that  to  forbid  its  continuance  is  to  deprive  the  citi» 
zen  of  a  personal  or  property  right  assured  to  him  by  the  constitution;  and 
the  courts  will  not  give  eflFect  to  a  legislative  declaration  that  an  act  or  thing; 
is  a  nuisance  or  unlawful  when  it  cannot  in  fact  be  so:  City  of  Janesville  v. 
Carpenter,  77  Wis.  288;  20  Am.  St.  Rep.  123;  City  of  Grand  Rapids  v.  Povxrs, 
89  Mich,  94;  28  Am.  St  Rep.  276;  First  Nat.  Bank  v.  Sarlis,  129  Ind.  201; 
28  Am.  St.  Rep.  185;  note  to  Milne  v.  Davidson,  16  Am,  Dec.  195. 

Municipal  authorities  and  local  boards  of  health  are  frequently  given 
power  to  abate  nuisances,  and,  in  fact,  to  declare  things  to  be  nuisances 
which,  in  their  judgment,  are  prejudicial  to  the  public  health.  If  their 
judgment  is  final,  the  functions  which  they  exercise  are  necessarily  judicial 
in  their  nature,  and,  like  all  other  judicial  functions,  cannot  be  validly  exer- 
cised, except  after  the  parties  whose  interests  are  affected  have  been  given 
some  notice  of  the  proposed  action,  and  some  opportunity  to  show  that  it 
ought  not  to  be  taken.  Such  action  as  the  authorities  constituting  a  board 
of  health  may  take  need  not,  unless  the  statute  so  requires,  be  preceded  by 
any  notice  to  the  parties  interested,  and  such  decision  as  the  board  may 
make  it  may  make  in  their  absence,  and  without  according  them  any  oppor- 
tunity to  be  heard:  City  of  Salem  v.  Eastern  Ry.  Co.,  98  Mass.  431;  96  Am. 
Dec.  650;  People  v.  Board  of  Health,  140  N.  Y.  1;  37  Am.  St.  Rep.  522. 
This  fact  seems  to  be  conclusive  against  the  claim  that  their  authority  is  of 
a  judicial  character,  and  their  conclusions  binding  upon  the  parties  afi"ected: 
Board  of  Health  v.  Heister,  37  N.  Y.  661.  There  are,  indeed,  decisions  from 
which  the  inference  may  fairly  be  drawn  that  their  decision  that  a  thing 
or  a  condition  of  affairs  is  a  nuisance  is  conclusive  upon  that  question,  and 
leaves  the  party  whose  property  or  other  right  may  be  affected  as  the  re- 
sult of  the  decision  without  any  right  to  challenge  its  correctness  or  other- 
wise to  avoid  the  consequences  naturally  flowing  from  it:  Van  Wormer  v. 
Mayor  of  Albany,  15  Wend.  262;  Kennedy  v.  Board  of  Health,  2  Pa.  St.  366; 
Green  v.  Mayor  of  Savannah^  6  Ga.  1.  This  view  cannot,  in  our  judgment, 
ue  sustained.  A  municipal  corporation  cannot,  by  ordinance,  declare  that 
to  be  a  nuisance  which  is  not,  and  bind  any  person  by  the  declaration:  Ex 
parte  O'Leary,  65  Miss.  80;  7  Am.  St  Rep.  640;  Village  of  Des  Flaines  v. 
Poyer,  123  111.  348;  5  Am.  St  Rep.  624;  Jackson  v.  CastU,  82  Me.  579;  Pine 
City  V.  Munch,  42  Minn.  342;  TissoU  v.  07eat  South  Tel.  etc  Co.,  39  La.  Ann. 
996;  4  Am.  St  Rep.  248.  A  board  of  health,  or  officers  performing  duties 
similar  to  those  commonly  deputed  to  such  a  board,  cannot  do  by  their  acts 
that  which  the  municipality  itself  has  no  power  to  do.  If  such  a  board  is  au- 
Am.  St.  &xr.,  Vou  XLVlL-35 
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thorized  to  act  when  a  nuisance  exists,  or  to  stippress  or  abate  nuisances,  it 
innst  justify  its  action  by  proving  the  existence  of  the  nuisance,  or,  at  least, 
it  cannot  justify  such  action  if  the  party  whose  interests  have  been  affected 
can  show  that  there  was  in  fact  no  nuisance.  Perhaps  its  decision  on  the 
question  may  be  received  as  prima  facie  evidence  of  the  nuisance,  but  if  this 
evidence  is  overcome,  then  the  action  is  treated  as  unauthorized,  and  the 
officers  themselves  as  acting  beyond  their  authority,  and  therefore  personally 
answerable  for  their  wrongdoing:  Hutton  v.  City  of  Camden,  39  N.  J.  L.  122; 
23  Am.  Rep.  206;  PeopU  v.  Board  of  Health,  140  N.  Y.  1;  37  Am,  St.  Rep. 
522;  Coe  v.  SchuUz,  47  Barb.  64;  Orlando  v.  Pragg,  31  Fla.  Ill;  34  Am.  St. 
Rep,  17;  Wreford  v.  People,  14  Mich.  41;  Harmison  v.  City  of  Lewiston,  153 
HI.  313;  46  Am.  St.  Rep.  893;  Everett  v.  Council  Bluffs,  46  Iowa,  66;  Yates 
V.  Milwaukee,  10  Wall.  497;  note  to  Milne  v.  Davidson,  16  Am.  Dec.  195. 
Diseased  animals  which,  from  the  character  of  their  malady,  are  liable  to 
inflict  injury  by  communicating  it  to  others  of  the  species  or  to  human 
beings,  are  nuisances,  and  their  destruction,  as  such,  may  be  authorized  by 
law,  without  any  previous  inquiry  of  a  judicial  character,  and  therefore 
without  any  notice  to  their  owner,  or  any  opportunity  on  his  part  to  show 
that  they  are  not  infected  with  the  supposed  contagion.  The  person  or  offi- 
cer, however,  who  undertakes  to  execute  the  law  must  restrict  his  action  to 
the  cases  contemplated  by  it,  and  is  therefore  answerable  to  the  owner  if  it 
be  shown  that  the  animals  were  not  in  fact  diseased,  and  therefore  ought 
not  to  have  been  destroyed:  Note  to  Blair  v.  Forehand,  97  Am.  Dec.  88; 
Newark  etc  By.  Co.  v.  Hunt,  50  N.  J.  L.  308;  Pearson  v.  Zehr,  138  III.  48; 
32  Am.  St.  Rep.  113;  Miller  v.  Horton,  152  Mass.  540;  23  Am.  St.  Rep.  850. 
There  may,  however,  arise  cases  in  which  the  question  is  not  so  clear  as 
to  warrant  the  judiciary  in  affirming  that  the  thing  declared  to  be  a  nui- 
sance is  not  such,  and  in  which  the  health  or  quarantine  officers  may 
be  conclusively  regarded  as  acting  within  the  legislative  or  ministerial 
discretion  vested  in  them.  This  view  has  been  thus  expressed:  •'  While 
under  a  general  grant  of  power  over  nuisances  town  authorities  have  no 
power  to  adopt  an  ordinance  declaring  a  thing  a  nuisance  which  in  fact  is 
clearly  not  one,  still,  in  doubtful  cases,  where  a  thing  might  or  might  not 
be  a  nuisance,  depending  upon  a  variety  of  circumstances  requiring  judg- 
ment and  discretion  on  the  part  of  the  town  authorities  in  exercising  their 
legislative  functions,  their  action,  under  such  circumstances,  would  be  con- 
clusive of  the  question":  Harmison  v.  City  of  Lewiston,  153  III.  313;  46  Am. 
St.  Rep.  893;  North  Chicago  etc.  By.  v.  Lake  View,  105  111.  207;  44  Am. 
Rep.  788.  Hence,  it  was  held  that  the  board  of  health  had  power  to  de. 
clare  slaughter-houses  within  a  municipality  dangerous  to  the  public  health, 
and  that  their  owners  had  not  the  right  to  a  jury  trial  upon  that  question: 
Metropolitan  Board  of  Health  v.  Heister,  37  N.  Y.  661. 

Vaccination  is  generally  believed  to  act  as  a  preventive  of  the  spread  of 
■mallpox,  and,  while  various  statutes  have  been  adopted  to  encourage  it, 
there  has  not,  so  far  as  we  are  aware,  yet  arisen  any  case  challenging  the 
power  of  the  legislature  to  compel  citizens  to  submit  to  it.  There  have, 
indeed,  been  cases  questioning  the  power  of  the  legislature  to  provide  for 
vaccination  as  a  condition  upon  which  children  might  be  permitted  to  at. 
tend  the  public  schools,  and  statutes  imposing  this  condition  have,  so  far 
as  questioned,  been  sustained:  Abeel  v.  Clark,  84  Oal.  226;  Duffield  v. 
WilUamsport  School  District,  162  Pa.  St.  476;  Bissell  v.  Davison,  60  Conn. 
186;  48  Am.  St.  Rep.  000;  and  tlie  reasoning  employed  by  the  court  goes 
far  toward  auataining  the  law  requiring  compulsory  vaccination  in  all  cases. 
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Thus,  in  the  case  cited  from  the  supreme  court  of  California,  It  waa  said: 
*'It  is  suggested  that  the  subject  of  the  vaccination  act  is  not  within  the 
scope  of  a  police  regulation.  The  legislature  has  power  to  enact  such 
laws  as  it  may  deem  necessary,  not  repugnant  to  the  constitution,  to  secure 
and  maintain  the  health  and  prosperity  of  the  state  by  subjecting  both 
persons  and  property  to  such  reasonable  restraints  and  burdens  as  will 
effectuate  such  objects.  Vaccination  being  the  most  effective  method  of 
preventing  the  spread  of  the  disease  referred  to,  it  was  for  the  legislature 
to  determine  whether  the  scholars  of  the  public  schools  should  be  subject 
to  it;  and  we  think  it  was  justified  in  deeming  it  a  necessary  and  salutary 
burden  to  impose  upon  that  general  class."  In  England  various  statutes 
have  been  enacted  and  enforced  providing  for  compulsory  vaccination,  and 
imposing  penalties  upon  parents  neglecting  to  procure  vaccination  for  their 
children:  Regina  v.  Justices,  L.  R.  17  Q.  B.  Div.  191;  Button  v.  Atkins, 
L.  R.  6  Q.  B.  373;  Allen  v.  H'orthy,  L.  R.  6  Q.  B.  163;  but,  as  there  is 
no  constitution  in  that  country  limiting  the  authority  of  parliament  to  en- 
act statutes,  these  decisions  can  be  of  little  or  no  relevancy  under  our 
system  of  constitutional  limitations. 

As  Instances  of  Further  Regulations  which  may  be  imposed  and  enforced 
with  a  view  to  promoting  the  public  health,  the  following  may  be  given: 
A  regulation  limiting  the  area  of  soil  which  may  be  cultivated  within  a 
municipality:  Toion  Council  v.  Pressley,  33  S.  C.  56;  26  Am.  St.  Rep.  659; 
providing  a  place  within  a  municipality  where  animals  might  be  slaugh- 
tered for  consumption  therein,  and  putting  such  place  under  the  manage- 
ment of  the  commissioner  of  health,  and  making  it  his  duty  to  see  that  it 
is  conducted  in  a  clean  and  orderly  manner,  and  requiring  all  persona 
licensed  to  sell  fresh  meat  within  a  city  to  have  it  inspected  and  approved 
by  the  commissioner  of  health,  and  imposing  penalties  for  the  sale  of  such 
meat  unless  so  inspected:  Huesing  v.  City  of  Rork  Island,  128  111.  465;  16 
Am.  St.  Rep.  129;  City  of  St.  Paul  v.  Byrnes,  38  Minn.  176;  Exj)arte  Byrd, 
84  Ala.  17;  5  Am.  St.  Rep.  328;  controlling  the  time  and  mode  of  clean- 
ing sinks  and  cesspools:  State  v.  Lowery,  49  N.  J.  L.  391;  prohibiting  the 
throwing  into  or  depositing  upon  the  public  streets,  except  in  certain 
designated  places,  of  any  glass,  broken  ware,  dirt,  rubbish,  garbage,  or  filth: 
EiX  parte  Cassinello,  62  Cal.  538;  prohibiting  any  person  not  duly  licensed 
by  the  municipal  authorities  from  removing  house  dirt  and  offal  from  the 
city:  Ex  parte  Vandine,  6  Pick.  187;  17  Am.  Dec.  851;  prohibiting  the 
keeping  of  swine  within  particular  districts  of  a  city:  Commonwealth  v. 
Patch,  97  Mass.  221;  State  v.  Holcomb,  68  Iowa,  107;  56  Am.  Rep.  853; 
regulating  the  removal  of  house  dirt,  nightsoil,  refuse,  offal,  and  filth, 
and  committing  the  exercise  of  that  right  to  persons  licensed  by  the  mn- 
nicipality:  Boehn  v.  Mayor  of  Baltimore,  61  Md.  259;  regulations  as  to  the 
place  and  mode  in  which  the  burial  of  the  dead  may  be  permitted:  Austin 
v.  Atistin  Cemetery  Assn.,  87  Tex.  330;  aide,  p.  114;  New  Orleans  v.  St. 
Louis  Church,  11  La.  Ann.  244;  Kincaid's  Appeal,  66  Pa.  St.  411;  5  Am. 
Rep.  377;  Commonwealth  v.  Fahey,  5  Gush.  408;  Commonvxalth  v.  Qood* 
rich,  13  Allen,  546;  forbidding  the  exercise  "of  the  trade  or  employment 
of  preparing  neat's-foot  oil,  tallow,  or  glue  stock":  Commonwealth  v.  Patch, 
97  Mass.  221;  City  of  Taunton  v.  Taylor,  116  Mass.  254. 

Of  course,  the  action  of  the  health  officers  can  in  no  instance  be  snp> 
ported  when  not  within  the  authority  which  the  statute  has  attempted  to 
confer  upon  them,  and  when  their  action  involves  either  the  destruction  of 
property  or  a  deprivation  of  personal  liberty,  it  cannot  be  sustained  unless 
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the  statute  quite  clearly  contemplates  or  authorizes  it.  Therefore,  the  au» 
thority  to  isolate  all  persons  or  things  infected  or  exposed  to  contagious 
disease,  and  to  provide  thorough  and  safe  vaccination  for  all  persons  in  need 
thereof,  does  not  warrant  the  detention  and  quarantining  of  persons  who 
refuse  to  be  vaccinated,  and  who  are  not  shown  to  have  been  exposed  to  dis- 
ease except  by  evidence  that  they  have  been  carrying  on  a  general  express 
business  in  a  neighborhood  in  which  many  cases  of  smallpox  have  existed: 
In  re  Smith,  146  N.  Y.  68.  If  the  general  laws  regulate  the  manner  in 
which  vessels  shall  be  detained  and  examined,  a  county  board  of  healtlv 
is  not  authorized  to  impose  different  regulations  upon  the  same  subject: 
£!x  parte  O'Donovan,  24  Fla.  281.  Hence,  officers  having  power  to  cause 
quarantine  to  be  performed  have  no  right  to  take  a  vessel  in  which  a  con- 
tagious disease  is  found  into  their  own  possession  and  control  to  the  exclu- 
sion of  its  owners:  Mitchell  v.  City  of  Rockland,  41  Me.  363;  66  Am.  Dec. 
252;  45  Me.  496;  nor  have  they  any  power  to  take  possession  of  a  house  la 
which  is  a  person  too  ill  with  contagion  to  be  removed  under  a  statute  au- 
thorizing them  to  make  provision  for  nurses  and  other  assistants  for  such- 
person,  when  necessary:  Brown  v.  Murdoch,  140  Mass.  314;  Spring  v.  Hyde 
Park,  137  Mass.  554;  50  Am.  Rep.  334. 

Liability  of  Mtmicipalities. — In  so  far  as  a  municipality  undertakes  the 
duty  of  making  and  enfoi'cing  quarantine  regulations  and  other  laws  for  the 
promotion  of  the  public  health,  it  is  in  the  performance  of  governmental 
functions,  and  its  officers  are  not  agents  for  whose  action  or  inaction  it  is 
answerable.  The  liability  of  cities  for  the  negligence  and  other  misconduct 
of  their  officers  and  agents  has  quite  recently  received  extensive  consideratioa 
in  this  series:  Note  to  Ooddard  v.  Inhabitants  of  Harpswell,  30  Am.  St.  Rep. 
376-412.  And  the  principles  there  stated  will  be  found  to  control  cases  ia 
which  cities  are  sought  to  be  held  answerable  for  health  officers.  In  so  far  as- 
they  perform,  or  seek  to  perform,  public  or  governmental  functions  the  city 
is  no  more  liable  than  it  is  for  the  negligence  or  misfeasance  of  its  police- 
men in  the  discharge  of  the  duties  intrusted  by  law  to  them:  Bryant  v^ 
City  of  St.  Paul,  33  Minn.  289;  53  Am.  Rep.  31;  Ogg  v.  City  of  Lansing, 
35  Iowa,  495;  14  Am.  Rep.  499;  Hill  v.  Board  of  Aldermen  of  Charlotte, 
72  N.  C.  55;  21  Am.  Rep.  451;  Forbes  v.  Board  of  Health,  28  Fla.  26,  45; 
WJdte  V.  2'own  qf  Marshfield,  48  Vt.  20:  Lynde  v.  City  of  Rockland,  66  Me. 
309;  Barbour  v.  City  of  ELlawwth,  67  Me.  294;  Mitchell  v.  CUy  of  Rocklaiidr 
41  Me.  363;  66  Am.  Dec.  252;  James  v.  Harrodsburg,  85  Ky.  191;  7  Am. 
St.  Rep.  589.  If,  however,  the  municipality,  acting  through  its  health 
officers  or  otherwise,  creates  a  nuisance  injurious  to  private  property,  it 
is  answerable  for  the  damages  resulting;  and  this  rule  has  been  applied  ia 
favor  of  a  person  whose  property  was  damaged  by  the  erection  and  mainte. 
nance  of  a  pesthouse  in  close  proximity  to  his  dwelling:  Haag  v.  Board  of 
Commrs.,  60  Ind.  511;  28  Am.  Rep.  654;  or  by  the  discharge  on  his  prem- 
ises of  the  foul  contents  of  a  sewer:  Franklin  Wharf  Co.  v.  Portland,  67 
Me.  46;  24  Am.  Rep.  1.  See,  however,  City  of  Fort  Worth  v.  Crawford, 
64  Tex.  202;  53  Am.  Rep.  753. 

Liability  of  Health  Officers. — Health  officers  acting  within  the  limits  of  their 
authority  are  not  liable  for  the  consequences  of  a  mistake  of  judgment  when 
proceeding  with  good  faith  and  with  reasonable  caution:  Raymond  y.  Fish, 
61  Conn.  80;  50  Am.  Rep.  3,  but  they  are  answerable  when  acting  in  excess 
ot  their  authority:  Beers  v.  Board  of  Health,  35  La.  Ann.  1132;  48  Am.  Rep. 
266;  Markham  v.  Brown,  37  G-a.  277;  92  Am.  Dec.  73;  as  where  they  take  ex« 
•Insive  possession  of  the  property  of  a  private  citizen:  Brown  v.  Murdoch,  140 
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Mass.  314;  or  proceed  to  abate  as  a  nnisance  that  which  U  not  a  nuisance 
in  fact:  People  v.  Board  of  Health,  140  N.  Y.  1;  37  Am.  St.  Rep.  522. 
Henlth  oflBcers,  in  the  performance  of  their  duties,  are  brought  in  contact 
with  persons  who  are  too  ill  to  protect  themselves,  and  for  whose  comfort 
and  protection  such  officers  ought  to  exercise  a  very  high  degree  of  care. 
In  an  action  brought  aga  nst  such  officers  to  recover  damages  alleged  to 
have  been  received  by  a  mother  and  child  who  were  taken  by  the  officers 
and  removed  to  a  place  of  isolation,  the  trial  court  instructed  the  jury 
"that  if  those  who  removed  the  mother  and  child  were  acting  under  the 
authority  of  law,  then,  in  order  to  find  against  them,  they  must  have  acted 
maliciously,  willfully,  and  oppressively,  and  with  gross  negligence."  This 
instruction  was  held  to  be  erroneous,  and  the  court  said:  "  If  the  defendants 
caused  the  removal  of  the  plaintiflF's  wife  and  child  without  the  care  and 
precaution  which  the  circumstances  required,  and  if  the  deaths  resulted 
therefrom,  then,  in  our  opinion,  they  are  responsible,  and  the  fact  that  they 
were  city  officers  and  acting  under  a  city  ordinance  does  not  shield  them. 
The  jury  were  told  that  the  board  of  health  while  acting  under  the  city 
ordinances  in  devising  plans  to  protect  the  city  against  disease  were  acting 
in  a  judicial  capacity,  and  were  not  responsible  for  errors  or  mistakes  of 
judgment.  There  was  nothing  judicial  in  the  act  of  moving  this  womaa 
and  child,  and  the  question  is  not  whether  the  policy  was  wise  or  unwise, 
but  whether  there  was  a  wrong  done  in  one  of  the  details  of  its  execution." 
In  this  case  the  evidence  justified  the  inference  that  the  board  of  health 
provided  a  tent  in  which  a  woman  and  child  afflicted  with  the  smallpox 
were  placed;  that  the  rain  and  wind  beat  in  and  blew  through  the  tent, 
wetting  the  bedclothing,  the  child,  and  the  mother,  and  everything  in  the 
tent,  and  that  soon  thereafter  the  child  grew  worse  and  died.  Under  these 
circumstances,  the  action  of  the  trial  court  in  exonerating  the  defendants 
Irom  liability  was  revers>e<l,  and  the  cause  remanded  for  a  new  trial:  Aaron 
V.  Broiles,  64  Tex.  316;  53  Am.  Kep.  764. 

Expenses  of  Quarantine  and  Disinfection. — When  quarantine  regulations 
provide  for  the  disinfection  of  goods  or  of  a  vessel  which  has  probably  been 
exposed  to  contagion,  the  services  rendered  may  be  regarded  as  for  the 
benefit  of  such  goods  or  vessel,  because  from  such  services  they  are  relieved 
from  the  suspicion  of  being  dangerous,  and  are  exonerated  from  further 
detention  and  purification,  and  the  charge  for  the  services  so  performed 
may  be  imposed  on  the  owner  of  the  property,  or  a  lien  may  be  created 
upon  such  property  for  the  amount  of  such  charges:  Harrison  v.  Mayor  of 
Baltimore,  1  Gill,  264;  Ferrari  v.  Board  of  Health,  24  Fla.  390;  Morgan's 
S.  S.  Co.  V.  Louisiana  Board  of  Health,  118  U.  S.  455.  The  constitution  of 
the  United  States,  however,  declares  that,  "No  state  shall,  without  the 
consent  of  Congress,  lay  any  duty  on  tonnage."  Therefore  a  quarantine 
charge  against  a  vessel  must  not  be  based  upon  its  tonnage:  Peete  v.  Mor- 
gan, 19  Wall.  581.  No  recovery  can  be  had  for  services  officiously  or  vol- 
untarily performed  in  the  disinfection  of  a  vessel  or  of  goods,  and  therefore 
he  who  assumes  and  performs  this  duty  without  having  been  ordered  to  do 
BO  by  the  proper  officials  is  not  entitled  to  compensation  therefor:  Lock' 
toood  V.  Bartlett,  130  N,  Y.  340. 

Statutes  Imposing  Liability  for  Spreading  Contagion, — To  expose  a  person 
or  animals  constituting  his  private  property  to  contagion  is  likely  to  result 
in  his  serious  pecuniary  loss,  and  there  is  no  doubt  of  the  power  of  the  legis- 
lature to  provide  that  the  person  through  whose  act  or  negligence  such  loss 
was  brought  about  shall  be  answerable  therefor:  Grimesv.  Eddy,  126  Mo.  168; 
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post,  p.  000.  The  case  of  Kimmish  v.  Ball,  129  U.  S.  217,  involved  the  validity 
of  a  statute  of  the  state  of  Iowa  making  a  person  having  in  his  possession 
within  it  any  Texas  cattle  which  had  not  been  wintered  north  of  the  soath> 
em  boundary  of  Missouri  and  Kansas  liable  for  any  damages  that  might 
accrue  from  allowing  them  to  run  at  large  and  thereby  spread  the  disease 
known  as  Texas  fever,  it  having  been  proved  that  cattle  coming  from 
the  state  of  Texas  were  infected  with  the  germs  of  a  distemper  which 
•were  communicated  to  domestic  cattle  by  contact  or  by  feeding  apon  the  same 
range  or  pasture.  The  statute  assailed  was  sustained  on  the  ground  that^ 
"  all  animals  thus  infected  may  be  excluded  from  the  state  by  its  laws  until 
they  are  cured  of  the  disease,  or,  at  least,  until  some  mode  of  transporting 
them  without  danger  of  spreading  it  is  devised."  The  court  further  said: 
"The  case  is,  therefore,  reduced  to  this:  whether  the  state  may  not  provide 
that  whoever  permits  diseased  cattle  in  his  possession  to  run  at  large  within 
its  limits  shall  be  liable  for  any  damages  caused  by  the  spread  of  the  disease 
occasioned  thereby;  and  upon  that  we  do  not  entertain  the  slightest  doubt. 
Our  answer,  therefore,  to  the  first  question  upon  which  the  judges  below 
diflFered  is  in  the  negative,  that  the  section  in  question  is  not  unconstitu- 
tional  by  reason  of  any  conflict  with  the  commercial  clause  of  the  constitu- 
tion. As  to  the  second  question,  our  answer  is  also  in  the  negative.  There 
is  no  denial  of  any  rights  and  privileges  to  citizens  of  other  states  which 
are  accorded  to  citizens  of  Iowa.  No  one  can  allow  diseased  cattle  to  rua 
at  large  in  Iowa  without  being  held  responsible  for  the  damages  caused  by 
the  spread  of  disease  thereby;  and  the  clause  of  the  constitution  declaring 
that  the  citizens  of  each  state  shall  be  entitled  to  all  privileges  and  immu- 
nities of  citizens  in  the  several  states  does  not  give  nonresident  citizens  of 
Iowa  any  greater  privileges  and  immunities  in  that  state  than  her  own  citi- 
zens there  enjoy.  So  far  as  liability  is  concerned  for  the  act  mentioned, 
citizens  of  other  states  and  citizens  of  Iowa  stand  upon  the  same  footing: 
Paul\.   Virginia,  8  Wall.  168." 

Liability  in  the  Absence  of  Statutes. — No  special  statutory  provision  upon 
the  subject  is  required  to  make  the  negligent  or  willful  exposing  of  men  or 
other  animals  to  contagious  disease  unlawful,  or  to  subject  the  guilty  party 
to  punishment  and  to  liability  for  the  damages  resulting  from  his  wrongful 
act.  Thus,  in  the  case  of  the  King  v.  Vantandillo,  4  Maule  &  S.  73,  the 
defendant  was  indicted  for  carrying  her  child,  while  infected  with  smallpox, 
along  a  public  highway.  "Le  Blanc,  J.,  in  passing  sentence  observed  that, 
although  the  court  had  not  found  upon  its  records  any  prosecution  for  this 
specific  offense,  yet  there  could  be  no  doubt  in  point  of  law  that  if  a  person 
unlawfully,  injuriously,  and  with  full  knowledge  of  the  fact  exposes  in  a 
public  highway  a  person  infected  with  a  contagious  disease,  it  is  a  common 
nuisance  to  all  the  subjects,  and  indictable  as  such.  However,  the  court 
w^as  not  disposed  upon  the  present  occasion  to  impute  to  the  defendant  an 
intention  of  being  the  cause  of  the  consequences  which  had  followed. 
Neither  did  they  pronounce  that  every  person  who  inoculated  for  this 
disease  was  guilty  of  an  offense,  provided  it  was  done  in  a  proper  manner, 
and  the  patient  was  kept  from  the  society  of  others  so  as  not  to  endanger 
the  communication  of  the  disease.  In  such  a  case  the  law  did  not  pronounce 
it  to  be  an  offense.  But  no  person  having  a  disorder  of  this  description 
upon  him  ought  to  be  publicly  exposed  to  the  endangering  the  health  and 
lives  of  the  rest  of  the  subjects.  The  defendant  was  sentenced  to  imprison* 
ment  in  the  custody  of  the  marshal  for  three  calendar  months." 

"  Domestic  animals  which  have  an  infectious  or  contagious  disease  l)e» 
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eome  a  nuisance  when  the  eare  and  management  of  them  by  their  owners 
are  such  as  to  expose  the  domestic  animals  of  others  to  the  infection  or  con* 
tagion,  or,  when  they  are  sold,  to  be  put  with  others  to  one  who  is  not  in« 
formed  of  their  coudition.  The  question  of  liability  is  one  of  uegligeuca 
and  the  want  of  good  faith":  Cooley  on  Torts,  2d  ed.,  724.  Therefore,  if  a 
man's  animals  are  by  his  wrongful  act  caused  to  trespass  upon  the  land  of 
another,  or  if  he,  whether  rightfully  or  wrongfully,  takes  them  there,  at 
the  time  knowing  them  to  be  afflicted  with  a  contagious  disease,  which  they 
communicate  to  other  animals  there  being  and  not  belonging  to  him,  be  ia 
answerable  to  their  owner  for  the  damages  thereby  indicted:  Bradford  v. 
Floyd,  80  Mo.  207;  Hawks  v.  Locke,  139  Mass,  205;  52  Am.  Rep.  702;  MilU 
V.  New  York  R.  R.,  2  Rob.  326;  affirmed  41  N.  Y.  619;  Hite  v.  Blandford, 
45  111.  9;  Anderson  v.  Buckton,  1  Strange,  192;  Barnum  v.  Vanduaen,  16 
Conn.  200;  FuUz  v.  Wycoff,  25  Ind.  321;  note  to  Oilson  v.  Delaware  etc 
Canal  Co.,  36  Am.  St.  Rep.  831.  The  case  of  the  sale  of  animals  known  to 
be  diseased  and  of  communicating  their  disease  either  to  others  of  their 
species  or  to  man  is  a  wrong  of  a  very  aggravated  character,  for  which 
the  wrongdoer  is  answerable  to  the  extent  of  all  damaj^es  proximately 
resulting  from  his  act:  Jeffrey  v.  Bigelow,  13  Wend.  518;  28  Am.  Dec.  476; 
Weniz  V.  Morrison,  17  Tex.  372;  67  Am.  Dec.  658;  6UUe  v.  Fox,  79  Md. 
614;  ante,  p.  424.  One  who  has  occupied  laud  as  the  licensee  of  the  owner 
and  pastured  thereon  sheep  affected  with  a  contagious  disease,  and  who 
assures  the  landowner,  he  being  a  person  not  acquainted  with  the  natura 
of  the  disease,  that  there  is  no  danger  of  communicating  it  to  other 
animals,  is  answerable  to  such  landowner  for  damages  suffered  by  him 
by  his  placing  his  sheep  upon  the  same  land  for  pasturage,  wliereby  the 
contagion  weis  communicated  to  them:  Eaton  v.  Winnie,  20  Mich.  156;  4 
Am.  Rep.  377.  One  taking  animals  for  pasturage  and  placing  them  with 
other  animals,  known  to  him  to  be  infected  with  a  contagious  disease,  and 
which  is  thereby  communicated  from  them,  is  answerable  for  the  resulting 
damages:  Costello  v.  Ten  Eyck,  86  Mich.  348;  24  Am.  St.  Rep.  128.  A  like 
liability  follows  when,  though  the  agister  has  no  infected  animals  on  his 
own  premises,  he  knows  that  animals  so  infected  are  on  adjoining  premises, 
and  through  his  negligence  in  not  keeping  in  repair  a  fence  which  it  is  his 
duty  to  maintain,  he  suffers  the  healthy  animals  to  escape  and  go  upon  the 
premises  where  are  the  diseased  animals,  and  thereby  to  contract  the  malady 
from  which  the  latter  are  suffering:  Sargent  v.  Slack,  47  Vt.  674;  19  Am. 
Rep.  136.  It  must  be  remembered  that  in  all  these  cases  knowledge  of  the 
condition  of  the  disease<l  animals  was  brought  home  to  their  owner;  and  he 
cannot  be  held  answerable  where  this  knowledge  did  not  exist,  except  per- 
haps where  its  absence  could  coexist  only  with  gross  inattention  to  hie 
business  and  property.  Even  when  the  right  to  recover  is  founded  on  a 
statute  forbidding  the  driving  of  diseased  animals  through  any  part  of  the 
state,  and  declaring  that  any  person  violating  the  statute  shall  be  liable  to 
any  person  injured  for  all  damages  that  may  arise  from  the  communicatioa 
of  the  disease,  it  has  general. y  been  held  that  the  plaintiff  mast  fail  unless 
the  defendant  knew,  or  by  the  exercise  of  reasonable  diligence  should  have 
known,  of  the  existence  in  his  animals  of  disease  or  of  their  capacity  to 
communicate  disease  toothers:  Ptirley  v.  C.  M.  tb  St.  P.  Ry.  Co.,  90  Iowa, 
146:  Pater  v.  Adams,  37  Kan.  133;  Railway  Co.  v.  Finley,  38  Kan.  350. 
Co7Ura,  WUson  v.  Railway  Co.^  60  Mo.  184;  Surface  v.  Railway  (7o.,  63  Mo. 
452. 
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7%e  Liability  for  Exposing  a  Human  Being  to  Contagion  cannot  differ  from 
that  for  exposing  inferior  animala  thereto,  except  that  the  wrong  is  more  ag- 
gravated and  the  damages  recoverable  proportionately  greater  in  amount. 
Hence,  an  action  lies  against  one  who  takes  children  to  a  boarding-house 
knowing  them  to  be  afflicted  with  whooping-cough  which  they  communicate 
to  other  children  boarding  there:  Smith  v.  Baker,  20  Fed.  Rep.  709;  or 
against  a  landlord  who,  knowing  premises  to  be  infected  by  a  contagious 
disease,  let  them  to  a  tenant  ignorant  of  their  condition  in  this  re.spect: 
Cesar  v.  Karutz,  60  N.  Y.  229;  19  Am.  Rep.  164;  Minor  v.  Sharon,  112 
Mass.  477;  17  Am.  Rep.  122;  Cutter  v.  Hamlen,  147  Mass.  471;  or  against 
an  innkeeper  who,  knowing  smallpox  to  be  in  his  house,  kept  it  open  for 
business  and  received  therein  a  guest  to  whom  the  disease  was  communi- 
cated: Gilbert  v.  Hoffman,  66  Iowa,  205;  55  Am.  Rep.  263.  It  is  essential, 
however,  in  all  actions  of  this  character  to  show  that  the  person  through 
whose  act  the  contagious  disease  was  communicated  knew  of  its  existence, 
and,  in  the  event  of  its  having  been  communicated  by  a  servant  or  agent,  his 
principal  is  not  answerable  for  damages  unless  such  principal  was  also 
informed  of  the  condition  of  his  agent.  Therefore,  an  action  cannot  be  sus- 
tained against  a  railway  corporation  by  one  contracting  a  contagious  disease 
from  purchasing  a  ticket  of  an  agent  suffering  from  such  disease,  though 
the  agent  either  knew,  or  might  have  known  at  the  time,  that  by  reason  of 
his  coming  in  close  proximity  with  the  plaintifl^  the  latter  might  contract 
and  suffer  from  such  disease.  In  thus  deciding  the  court  said:  "It  is  the 
rule  that  where  the  owner  of  a  house,  office,  or  other  tenement,  knowing 
that  it  is  so  infected  by  the  smallpox,  or  any  other  contagious  disease,  as  to 
be  unfit  for  occupation,  and  to  endanger  the  health  and  lives  of  the  occu- 
pants, and  concealing  this  knowledge  from  the  person  invited,  induces  him 
to  hire,  occupy,  or  visit  it,  and  the  person  so  hiring  or  invited  takes  a 
disease  by  reason  of  the  infection,  the  owner  is  guilty  of  actionable  negli- 
gence. In  such  a  case,  however,  it  must  be  shown  that  the  owner  knew 
that  the  house,  office,  or  tenement  was  so  infected  as  to  endanger  the  health 
or  life  of  any  person  who  might  visit  or  occupy  it.  Knowledge  is  an  ele- 
ment in  the  intent  essential  to  liability:  Bishop  on  Non-Contract  Law,  sec. 
602;  Meeker  V.  Van  Rensselaer,  15  Wend.  397;  Minor  v.  Sharon,  112  Mass. 
477;  17  Am.  Rep.  122;  Cesar  v.  Karulz,  60  N.  Y.  229;  19  Am.  Rep.  164; 
Smith  V.  Baker,  20  Fed.  Rep.  709;  Gilbert  v.  Hoffman,  66  Iowa,  206;  55 
Am.  Rep.  263.  In  this  case  it  is  not  charged  that  the  railroad  company  or 
any  of  its  superior  officers  knew  that  its  agent  at  Anness  was  afflicted  with 
any  disease,  contagious  or  otherwise.  We  do  not  think  that  a  master  or  a 
railroad  company  is  liable  in  damage  to  a  third  person  because  such  person 
has  contracted  a  contagious  or  infectious  disease  from  an  agent,  when  the 
master  or  company  has  no  knowledge  that  the  agent  is  afflicted.  Proof  of 
scienter  is  necessary":  Long  v.  Chicago  etc  B.  R,  Co.,  48  Kan.  28;  30  Am. 
St.  Rep.  27L 
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Benton  Harbor  v.  St.  Joseph  and  Benton  Hab- 
BOB  Street  Railway  Company. 

[102  MICHIQAN,  S86.1 

Railways. — Mandamus  will  not  Issue  to  Cohpel  the  doing  of  an  act 
which  it  appears  that  the  person  against  whom  the  writ  is  sought  is  not 
able  to  do.  Hence,  it  will  not  issue  to  compel  a  street  railway  to 
pave  the  street  between  its  tracks  when  it  has  no  means  with  which 
to  do  the  work  and  no  ability  to  borrow. 

Charles  N.  Sears  and  Thomas  O^Hara,  for  the  relator. 
W.  C.  Hicks  andM.  L.  Howell,  for  the  respondent. 

•*''  LoNO,  J.  This  is  an  application  for  mandamus  to 
compel  the  respondent  company  to  pave  between  its  rails 
and  tracks,  and  to  pave  twelve  inches  outside  its  tracks 
within  a  certain  district  in  the  city  of  Benton  Harbor. 

The  respondent  corporation  was  organized  under  the  laws 
of  this  state  in  1881,  and  in  that  year  obtained  a  franchise' 
from  the  village  of  Benton  Harbor  (now  a  city),  and  oper- 
ated a  horse  railroad  up  to  the  year  1892,  On  April  26,  1889, 
the  common  council  of  the  village  of  Benton  Harbor  passed 
an  ordinance  authorizing  a  double  track  in  certain  portions 
of  the  village,  and  requiring  the  respondent  company  to 
plank,  macadamize,  or  gravel  the  space  between  the  tracks 
and  between  the  rails  of  each  track,  and  to  place  guard 
planks  or  macadam  on  the  outside  of  the  outer  rail  of  each 
track  twelve  inches  in  width,  and  to  keep  the  whole  in  good 
repair.  This  ordinance  was  accepted  by  the  respondent  com- 
pany, and  it  claims  that  it  was  passed  with  the  understand- 
ing that  electric  *®**  power  might  be  used,  but  this  fact  does 
not  appear  in  the  ordinance.  On  June  5,  1891,  the  village  of 
Benton  Harbor  became  incorporated  as  a  city  under  that 
name.  On  December  12,  1891,  the  respondent  company 
petitioned  the  city  council  to  pass  an  ordinance  authorizing 
and  permitting  it  to  substitute  and  use  electricity  as  the  mo- 
tive power.  The  council,  on  that  same  evening,  passed  a 
resolution  which  provided  that  the  company  be  granted  a 
franchise  to  operate  its  present  system  by  electricity,  subject  to 
the  terms  and  conditions  of  an  ordinance  to  be  approved  by 
the  city  council  and  accepted  by  the  company.  It  is  claimed 
that  on  December  14th,  two  days  afterward,  the  respondent 
company  accepted  this  resolution  or  ordinance.  It  is  claimed 
by  the  respondent  company  that,  in  accepting  this  ordinance 
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it  supposed  the  terms  to  be  imposed  contemplated  the  set- 
ting of  poles,  the  stringing  of  wires,  etc.,  and  never  supposed 
that  they  contemplated  the  paving  of  the  streets  between  the 
tracks.  On  December  28th,  however,  the  council  passed  the 
ordinance,  setting  forth  the  terms  and  conditions  upon  which 
electricity  might  be  used  as  a  motive  power;  and,  among  the 
conditions,  it  was  provided  that  the  respondent  should  repair 
that  portion  of  the  streets  and  highways  included  between 
the  rails,  and  not  less  than  twelve  inches  outside  thereof, 
and  wherever  a  double  track  should  be  used  that  space 
lying  between  the  tracks;  and  that,  whenever  any  street  in 
which  tracks  were  laid  should  be  paved  by  the  city,  the  re- 
spondent company  should  pave  its  portion  thereof  as  above 
described,  with  the  same  material,  etc.  On  the  day  this  or- 
dinance was  passed,  the  respondent  company  wrote  the  coun- 
cil as  follows: 

"  Take  notice  that  the  St.  Joseph  &  Benton  Harbor  Street 
Railway  Company  hereb}'  repeats  its  acceptance  of  the  ordi- 
nance granting  to  the  street  railway  company  consent,  per- 
mission, and  authority  to  substitute  and  use  electricity  '®* 
as  a  motive  power  upon  its  street  railway  in  the  city  of  Ben- 
ton Harbor."  This  was  signed  by  the  president  of  the  com- 
pany. 

It  is  contended  by  the  respondent  in  the  present  proceed- 
ing that  this  acceptance  had  relation  only  to  the  resolution 
of  December  12th,  and  was  sent  before  the  ordinance  of  Decem- 
ber 28th  was  actually  passed,  and  had  no  reference  to  the  terms 
of  that  ordinance  requiring  the  paving  to  be  done;  and  hence 
the  respondent  never  accepted  the  terms  of  the  ordinance,  and 
cannot  be  compelled  to  pave  between  its  tracks,  etc. 

The  answer  further  sets  out  that  in  May,  1892,  the  respond- 
ent issued  its  bonds,  secured  by  mortgage  on  all  its  property, 
for  the  sum  of  $150,000,  with  interest  at  6  per  cent,  payable 
semi-annually,  for  the  purpose  of  converting  the  road  into  an 
electric  road,  and  for  the  payment  of  its  floating  debt,  but 
that  it  was  unable  to  raise  sufficient  money  thereon,  and  on 
June  27,  1893,  it  gave  a  mortgage  upon  all  its  property  for 
$200,000,  securing  200  bonds  of  $1,000  each,  bearing  interest 
at  6  per  cent  per  annum,  payable  semi-annually,  for  the  pur- 
pose of  retiring  the  issue  of  $150,000  of  May,  1892,  and  the 
payment  of  its  indebtedness  incurred  in  the  extension  and 
improvement  of  its  road;  that  this  mortgage  was  given  to  the 
Illinois  Trust  &  Savings  Bank  of  Chicago,  as  trustee,  and 
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the  bonds  were  issued  and  sold  to  bona  fide  purchasers,  and 
are  held  principally  in  Boston,  Massachusetts;  that  interest 
on  said  bonds  for  1893  to  the  amount  of  $5,000  is  due  and 
unpaid,  and  that  interest  for  1894  for  the  six  months  ending 
July  Ist  is  unpaid,  and  that  said  company  has  lost  money  every 
year  since  it  began  to  operate  by  electricity;  that  it  has  no 
credit,  and  is  unable  to  borrow  a  dollar;  that  within  the  last 
six  months  its  officers  have  endeavored  to  procure  loans  on 
the  credit  of  the  company  in  St.  Joseph,  Chicago,  and  Ben- 
ton Harbor  of  banks  and  capitalists  having  money  to  '** 
loan,  and  have  been  absolutely  refused.  A  statement  of  the 
receipts  and  expenditures  is  set  out,  sliowing  a  deficit  for 
1892  of  $5,51 6;  for  1893,  a  deficit  of  $10,760;  for  the  months  of 
January  to  September,  inclusive,  of  the  year  1894  a  deficit  of 
$2,846;  and  also  showing  a  judgment  against  the  company 
of  $1,725,  in  addition  to  taxes  now  accrued  and  unpaid — all 
of  which  shows  a  shortage  from  January  1,  1892,  to  October 
1, 1894,  of  over  $20,000.  Some  claimed  equitable  defenses  are 
also  set  up  in  the  answer. 

No  issue  is  asked  by  the  relator,  and  the  statement  of  facta 
contained  in  the  answer  must  be  taken  as  true. 

We  shall  not  discuss  or  determine  in  this  proceeding  the 
question  as  to  whether  the  ordinance  of  December  28,  1891, 
was  ever  accepted  by  the  respondent  company,  or  the  claimed 
equitable  defenses.  The  mandamus  must  be  refused,  how- 
ever, on  the  second  ground  set  forth  in  the  answer.  It  ap- 
pears by  the  answer  that  the  officers  of  the  company,  in  the 
financial  straits  in  which  it  is  placed,  cannot  procure  funds 
to  do  the  paving;  that  it  is  an  utter  impossibility  to  do  what 
it  is  asked  to  have  done;  that  it  cannot  pay  the  current  ex- 
penses; and  it  is  clear  that  a  writ  of  mandamus  will  not 
issue  to  compel  the  performance  of  an  act  when  it  is  appar- 
ent that  the  parties  against  whom  it  is  to  be  directed  have  no 
power  to  comply  therewith.  As  was  said  in  Silverthorne  v. 
Warren  R.  R.  Co.,  33  N.  J.  L.  176:  *'  Of  course,  it  is  obvious 
that  a  return  which  shows  a  legal  impossibility  to  do  what 
the  writ  directs  must,  in  the  nature  of  things,  as  a  general 
rule,  be  good;  and,  consequently,  a  want  of  funds  and  an 
inability  to  procure  them  will,  for  the  most  part,  be  a  legal 
answer  to  the  precept  of  the  court  requiring  cause  shown  why 
certain  moneys  should  not  be  paid." 

This  rule  was  recognized  in  Ohio  etc.  Ry.  Co.  v.  People,  120 
111.  200.    It  was  said;  '*'  "It  is  an  admitted  fact  that  the  road 
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is  greatly  out  of  repair,  ....  but  the  answer  shows  that  the 
company  has  neither  the  funds,  nor  the  means  of  raising 
them,  which  are  required  to  put  the  road  in  a  safe  condition. 
Now,  while  the  matter  thus  set  up  in  the  answer  no  more  ex- 
onerates the  company  from  the  duties  which  it  owes  the  pub- 
lic than  the  inability  of  one  to  pay  his  honest  debts  would 
relieve  him  from  his  legal  liabilities  to  his  creditors,  yet  it 
does  show  a  conclusive  reason  why  mandamus  is  not  a  proper 
remedy  in  the  case;  for  no  principle  of  law  is  better  settled 
than  that  the  writ  should  not  be  granted  in  any  case  where 
it  is  clear  that  it  would  prove  unavailing;  as  where  the  act 
sought  to  be  enforced  is,  from  its  very  nature,  physically 
impossible,  or  where,  from  extrinsic  causes,  it  has  become  so, 
or  where  performance,  though  not  absolutely  impossible,  is 
from  any  cause  not  within  the  power  of  the  defendant.  But 
whatever  the  ground  may  be,  whenever  it  is  apparent  that 
the  defendant  is  unable  to  perform  the  act  sought  to  be  thus 
enforced,  the  writ,  as  a  general  rule,  will  be  denied";  Citing 
People  v.  Chicago  etc.  R.  R.  Co.,  55  111.  95;  8  Am.  Rep.  631; 
People  v.  Liebj  85  111.  484;  People  v.  Trustees  of  Schools,  86 
111.  613;  Cristnian  v.  Peck,  90  111.  150;  People  v.  Hatch,  33 
111.  9. 

It  was  further  said  in  that  case:  "If,  as  seems  to  be  the 
case,  the  defendant  is  wholly  unable  to  discharge  the  duties 
it  owes  to  the  public,  and  which  the  law  has  imposed  upon 
it,  a  proceeding  in  the  nature  of  a  quo  warranto  is  the  proper 
remedy,  and  not  mandamus":  See,  oIbo,  People  v.  Dutchess 
etc.  R.  R.  Co.,  58  N.  Y.  152;  People  v.  Hayt,  66  N.  Y.  606. 

It  is  a  general  rule  that  a  writ  of  mandamus  will  not  issue 
unless  it  clearly  appears  that  the  person  to  whom  it  is  directed 
has  the  absolute  power  to  execute  it:  Turnbull  v.  Giddings,  95 
Mich.  314;  Corby  v.  Durfee.dQ  Mich.  11;  City  of  Port  Huron 
V.  Jenkinson,  77  Mich.  414;  18  Am.  St.  Rep.  409;  Merrill  on 
Mandamus,  sec.  76, 

We  are  satisfied,  from  the  return  made  to  the  order  to  show 
cause,  that  mandamus  is  not  the  proper  remedy  in  the  pres- 
ent case.  It  is  shown  that  it  is  impossible  to  '**  borrow  or 
otherwise  raise  the  money  to  pay  for  the  paving;  and  it  would 
be  futile  to  make  the  order,  as  the  parties  could  not  be  pun- 
ished for  contempt  in  disobeying  it.  The  city  is  not  without 
its  remedy,  but  mandamus  is  not  the  proper  one. 

The  writ  must  be  denied. 

The  other  justices  concurred. 
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Mandamus  will  not  Lie  whbn  Obedienck  m  Impossiblb:  State  v. 
BeloU,  21  Wis.  280;  91  Am.  Dec.  474;  extended  note  to  Dane  v.  Derby,  89 
Am.  Dec.  731.  Mandamus  issues  only  when  there  is  a  olear  and  specifio 
right  to  be  enforced,  or  a  duty  which  ought  to  be  and  can  be  performed, 
aud  there  is  no  other  adequate  remedy:  Swift  T.  Richardson,  7  Houat.  338; 
40  Am.  St.  Rep.  127. 


Hanselman  v.  Dovel. 

[102  Michigan,  505.] 

EviDENCB. — In  an  Action  fob  Criminal  Conversation,  evidence  that  the 
defendant  had  a  couversatio<i  with  the  witness  about  the  frequency  of 
his  calls  upon  the  plaintifiTs  wife,  and  why  he  made  them,  is  properly 
excluded  if  it  is  not  proposed  to  show  that  as  part  of  such  conversation 
any  incrimatory  admissions  were  made. 

Witness. — A  Husband,  Though  Divorced  from  His  Wife,  is  not  a  com- 
petent witness  to  testify  to  her  alleged  adultery  occurring  during  the 
marriage. 

George  L.  Hilliker,  for  the  appellant, 

A.  V.  McAlvay  and  Thomas  Smurthwaite,  for  the  defendant. 

***'  Montgomery,  J.  This  is  an  action  for  criminal  con- 
versation.    Verdict  for  defendant. 

1.  On  the  trial  the  plaintiff  called  a  witness,  one  J.  M. 
Ramsdell,  who  testified  that  during  1893  he  called  upon  *•• 
plaintiff  and  his  wife  at  their  rooms,  and  between  January 
and  August  of  that  year  saw  defendant  there  as  often  as  once 
a  week;  that  he  had  a  conversation  with  defendant  in  regard 
to  his  calls  there,  once;  thinks  it  was  in  the  spring  or  early 
summer.     He  was  then  asked  the  following  question: 

"  State  who  began  the  conversation,  and  what  was  said: 

"A/r.  McAlvay.  We  object  to  it  as  immaterial  and  irrele- 
vant, and  ask  what  is  sought  to  be  shown  by  it. 

"i/r.  Hilliker.  We  seek  to  show  simply  this:  That  Mr. 
Dovel  came  to  see  Mr.  Ramsdell,  because  Mr.  Ramsdell,  as 
Mr.  Dovel  said,  had  talked  with  Mrs.  Hanselman  about  the 
effect  of  his  calls  there,  and  Mr.  Dovel  came  there,  protesting 
as  to  Mr.  RamsdelPs  interference  with  his  calls.  They  had 
a  conversation  there,  in  which  the  matter  of  the  frequency  of 
his  calls  was  gone  over,  in  which  he  talked  about  his  calls 
there,  and  why  he  went  there,  and  what  he  was  doing  there; 
and  we  seek  to  bring  that  out,  and  about  these  very  calls  he 
was  making  down  at  this  house." 

The  court,  after  an  examination  of  the  declaration,  said: 
"  The  gist  of  the  complaint,  as  I  understand  it,  is  a  carnal 
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knowledge  and  alienation  through  this,  and  not  by  other 
means.  So  I  have  some  doubt  about  the  relevancy  of  the 
testimony  as  to  the  frequency  of  the  calls  there,  as  to  con- 
versations at  least,  especially  in  advance  of  any  evidence  that 
frequent  calls  had  been  made.  You  did  not  expect  to  show, 
or  have  not  offered  to  shovf,  that  there  were  any  admissions 
made  at  this  conversation  of  criminal  intimacy. 

**Mr.  Hilliker.     No,  sir. 

"  The  Court.  I  think  1  will  sustain  the  objection  to  the 
introduction  of  the  conversation  at  the  present  time,  unless  it 
is  connected  with  something  else  to  make  it  relevant." 

The  ruling  simply  related  to  the  order  of  proof,  and,  as  it 
is  clear  that  the  offered  testimony  would  not,  of  itself,  have 
been  sufficient  to  entitle  the  plaintiff  to  claim  a  verdict  from 
the  jury,  we  think  it  cannot  be  said  that  the  ruling  was  pre- 
judicial. There  was  a  plain  intimation  that,  if  the  plaintiff 
were  afterward  able  to  offer  testimony  '*''  which  tended  to 
substantiate  the  main  charge,  the  testimony  here  offered 
would  be  admitted.  This  the  plaintiff  appears  to  have  been 
unable  to  do,  unless  it  sliall  be  held  that  the  testimony  of  the 
plaintiff  himself  was  competent. 

2.  This  leads  us  to  the  consideration  of  the  most  important 
question  presented,  which  is  whether,  after  a  divorce  be- 
tween the  plaintiff  and  his  wife,  the  husband  is  a  competent 
witness  to  testify  to  the  charge  of  adultery  in  a  suit  brought 
against  the  alleged  paramour  of  the  wife. 

3.  Howell's  Statutes,  section  7546,  provides:  "A  husband 
shall  not  be  examined  as  a  witness  for  or  against  his  wife 
without  her  consent,  nor  a  wife  for  or  against  her  husband 
without  his  consent Nor  shall  either,  during  the  mar- 
riage or  afterward,  without  the  consent  of  both,  be  examined 
as  to  any  communication  made  by  one  to  the  other  during 
the  marriage;  but,  in  any  action  or  proceeding  instituted  by 
the  husband  or  wife  in  consequence  of  adultery,  the  husband 
and  wife  shall  not  be  competent  to  testify." 

In  Mathews  v.  Yerex,  48  Mich.  361,  it  was  held  that,  under 
this  statute,  the  wife  is  not  a  competent  witness  for  the  hus- 
band in  a  suit  brought  by  him  for  criminal  conversation. 
The  doctrine  of  this  case  was  reaffirmed  in  Reynolds  v.  Schaf- 
fer,  91  Mich.  494;  30  Am.  St.  Rep.  492. 

In  Carter  v.  Hill,  81  Mich.  275,  it  was  held  that  the  hus- 
band is  not  a  competent  witness  for  himself  in  such  a  case. 
It  was  said  by  Mr.  Justice  Cahill; 
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''This  statute  was  intended  to  subserve  a  wise  public  pol- 
icy; and  we  think  we  ought  to  call  attention  to  the  flagrant 
violation  of  it  in  this  case,  even  though  no  point  be  made 

upon  it  by  counsel The  clear  purpose  of  the  statute  is 

to  preserve  with  sacredness  the  confidences  of  the  marriage 
state,  and  to  render  it  impossible  for  either  husband  or  wife 
to  speculate  upon  the  other's  dishonor,  relying  upon  their 
own  testimony  to  make  or  support  a  case." 

The  question  remains  whether,  after  the  termination  of 
**•*  the  marriage  relation,  it  is  competent  for  the  husband  to 
testify  to  the  alleged  fact  of  adultery  occurring  during  mar- 
riage. We  are  cited  to  no  case  in  which  such  testimony  has 
been  held  competent. 

In  the  case  of  People  v.  Marble,  38  Mich.  117,  the  incompe- 
tency of  such  testimony  is  implied  rather  than  stated.  In 
that  case  the  witness  was  permitted  to  testify  to  transactions 
which  did  not  consist  of  communications  made  during  mar- 
riage, and  it  was  said: 

"Since  the  relation  had  ceased  when  he  was  called,  and, 
as  the  prosecution  *  was  not  in  consequence  of  adultery,' 
there  was  nothing  to  qualify  his  general  competency  save 
the  exception  in  the  second  of  the  above-named  sections,  pro- 
viding that,  without  the  consent  of  both,  neither  husband 
nor  wife,  during  the  marriage  or  afterward,  shall  'be  ex- 
amined as  to  any  communication  made  by  one  to  the  other 
during  the  marriage.' " 

In  the  case  of  State  v.  Jolly,  3  Dev.  &  B.  Eq.  110,  32  Am. 
Dec.  656,  the  question  arose  whether,  at  the  common  law, 
the  divorced  husband  was  a  competent  witness  to  testify 
against  the  paramour  of  the  wife,  and  it  was  held  that  he 
was  not.     It  was  said  in  the  course  of  the  opinion: 

"It  is  argued  by  the  attorney  general  that  the  criminal 
conduct  testified  to  in  this  case  was  itself  an  outrageous  vio- 
lation of  the  marriage  vow — a  matter  in  respect  to  which 
confidence  was  not  yielded  by  the  wife,  nor  could  have  been 

asked  by  the  husband We  are  not  satisfied  that  the 

exception  contended  for  is  established  by  the  reasoning  urged 
in  its  support.  The  rule  we  deem  a  valuable  one,  and  we 
view  with  apprehension  any  exception  having  a  tendency, 
more  or  less  direct,  to  promote  cunning,  or  to  generate  dis- 
trust where  the  best  interests  of  society  require  that  perfect 
frankness  and  confidence  ought  to  prevail.  If  one  exception 
be  sanctioned  because,  from  the  character  of  the  criminal 
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act  imputed,  the  dissent  of  the  witness  from  its  commissioa 
must  be  presumed,  others  may  follow  where  the  like  pre- 
sumption will  be  entertained,  although  not  perhaps  with 
equal  confidence,  and  there  will  be  danger  of  our  having  no 
rule  capable  of  general  and  steady  application." 

«•»  In  State  v.  Phelps,  2  Tyler,  374,  it  was  held  that  a 
woman  divorced  a  vinculo  is  not  a  competent  witness  upon 
an  indictment  against  her  former  husband  to  prove  his  adul- 
tery. And  in  Rea  v.  Tucker,  51  111.  110,  99  Am.  Dec.  539,  it 
was  held  that,  in  an  action  for  criminal  conversation,  a 
divorced  wife  is  not  a  competent  witness  to  testify  la  behalf 
of  her  former  husband,  and  against  her  alleged  seducer. 

There  are  cases  in  which  the  husband,  after  the  divorce  of 
the  wife,  has  been  permitted  to  call  her  to  prove  her  own 
infidelity:  Ratcliffy.  Wales,  1  Hill,  63;  Dickerman  v.  Graves^ 
6  Cush.  308;  53  Am,  Dec.  41.  But  in  each  of  these  cases  the 
holding  was  put  upon  the  distinct  ground  that  the  wifo 
was  not  called  to  testify  against  her  husband;  while  in 
Ratcliffv.  Wales,  1  Hill,  63,  it  was  distinctly  intimated  that 
she  would  not  be  competent  to  testify  against  him.  It  wa» 
said:  *'  For  the  purpose  of  promoting  a  perfect  union  of  inter- 
ests, and  securing  mutual  confidence  between  husband  and 
wife,  the  courts  have  generally  refused  to  admit  the  wife  as  a 
witness  against  the  husband,  even  after  the  marriage  con- 
tract was  at  an  end,  when  she  was  called  to  speak  of  any 
matter  which  happened  during  the  continuance  of  the  mar- 
riage, and  which  might  affect  the  husband  either  in  his 
pecuniary  interest  or  character." 

In  the  present  case  the  testimony  of  the  husband  would 
affect  the  character  of  the  wife,  is  oflfered  in  an  action  insti- 
tuted by  him  in  consequence  of  adultery,  and  we  think  is 
within  the  prohibition  of  the  statute. 

The  judgment  will  be  affirmed,  with  costs. 

McGrath,  C.  J.,  Long  and  Hooker,  JJ.,  concurred. 
Grant,  J.,  did  not  sit.       

WiTNESSBS — Husband  and  Wifb  —  Adultkrt. —  The  husimnd  of  a 
woman  with  whom  the  crime  of  adultery  ia  alleged  to  have  been  committed 
is  not  a  competent  witness  to  prove  the  offense:  State  V.  Welch,  26  Me.  30; 
45  Am.  Dec.  94,  and  note;  State  v.  Jolly,  3  Dev.  &  B.  IIO;  32  Am.  Dec.  656,. 
and  note.  On  the  trial  of  an  indictment  for  adultery,  the  husband  of  tha 
particeps  criminia  ia  a  competent  witness  to  prove  circumstances  which  do 
not  directly,  but  tend  to,  criminate  her:  State  ▼.  Bridgman,  49  Vt.  202;  24 
Am.  Rep.  124.     Under  a  statute  permitting  husband  and  wife  to  testif/ 
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against  one  another  on  a  criminal  prosecution  for  an  offense  committed  by 
one  against  the  other,  the  one  may  testify  against  the  other  for  adultery: 
Jtoland  V.  StaU,  9  Tex.  Ct.  App.  277;  35  Am.  Rep.  743,  and  note;  De  Meli 
V.  De  Meli,  120  N.  Y.  485;  17  Am.  St.  Rep.  652.  A  divorced  wife  is  a 
competent  witness  in  au  action  for  criminal  conversation,  brought  by  her 
husband  to  prove  criminal  intercourse  with  her  during  marriage:  Dicker' 
man  v.  Graves,  6  Cush.  308;  53  Am.  Dec.  41,  and  note.  See,  also,  the  notes 
to  Rea  V.  Tucker,  99  Am.  Dec.  641,  and  Commomoealth  v.  Sapp,  29  Am.  St. 
Rep.  411. 


Kehl  V.  Dunn. 

H02  Michigan,  581,] 
ExBCUTioKs  —  Exemption. — A  Piano  is  not  Exempt  tbom  Execution 
UNDER  a  statute  exempting  to  each  householder  the  household  goods^ 
furniture,  and  utensils,  not  exceeding  in  value  two  hundred  and  fifty 
dollars,  though  its  value  is  not  in  excess  of  that  sum. 

Chadboume  &  Rees,  for  the  appellant. 

A.  R.  Gray,  for  the  plaintiff. 

®®*  Long,  J.  This  cause  was  tried  before  the  court  with- 
out a  jury  upon  the  following  agreed  facts:  Plaintiff  was  the 
owner  and  in  possession  of  a  piano  of  the  value  of  two  hundred 
dollars.  ***  The  defendant,  as  sheriff,  levied  an  execution 
in  favor  of  Simon  Karger  upon  the  piano  and  other  property 
belonging  to  plaintiff,  and  presented  a  list  of  the  property 
80  levied  upon  to  the  plaintiff,  who  then  and  there  selected 
the  piano  as  his  exemption,  under  subdivision  7  of  section 
7686  of  Howell's  Statutes.  At  the  time  of  the  levy,  plaintiff 
was  a  householder,  living  in  Houghton  with  his  family,  con- 
eisting  of  himself  and  wife  and  four  children,  all  sons,  aged 
respectively  15,  13,  12,  and  8  years.  The  piano  was,  and  had 
been  for  two  years  prior  to  the  levy,  kept  in  the  house  of 
plaintiff,  and  used  for  the  instruction  of  his  children  in 
music.  Plaintiff  demanded  possession  of  the  piano,  which 
was  refused,  and  this  action  of  replevin  was  brought  by  him 
and  the  piano  taken  on  the  writ.  On  the  trial  the  court 
found  the  title  in  plaintiff,  and  awarded  him  judgment  for 
costs. 

•The  only  question  in  the  case  is  whether,  under  the  pro- 
visions of  the  statute  above  cited,  this  piano  is  exempt.  This 
subdivision  exempts  "to  each  householder  all  household 
goods,  furniture,  and  utensils,  not  exceeding  in  value  two 
hundred  and  fifty  dollars."    Counsel  for  plaintiff  has  pre- 
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sented  a  brief  and  argument  in  the  case  to  sustain  this  judg- 
ment that  is  certainly  very  ingenious,  but  no  case  is  cited, 
under  a  statute  like  ours,  which  upholds  his  contention. 
While  these  statutes  are  construed  with  great  liberality  in 
favor  of  exemptions,  yet  we  think  the  language  employed  in 
subdivision  7  is  not  open  to  a  construction  which  would  ex- 
empt a  piano.  A  piano  cannot  be  classed  as  household  goods, 
furniture,  or  utensils,  within  the  meaning  of  the  statute.  The 
court  below  was  in  error  in  holding  it  exempt:  See  Tanner 
V.  Billings,  18  Wis.  163;  86  Am.  Dec.  755;  Dunlap  v.  Edger- 
ton,  30  Vt.  224. 

Judgment  reversed,  and  judgment  entered  here  for  defend- 
ant. 

The  other  justices  concurred. 


Executions— Exemption — Pianos. — The  term  "all  household  and  kitchen 
furniture"  may  include  a  piano  kept  and  used  for  the  purpose  of  instructing 
children  of  the  family  in  music  if  the  statute  places  no  limit  on  the  value 
of  the  household  and  kitchen  furniture  which  it  declares  shall  be  exempt: 
AUup  V.  Jordan,  69  Tex.  300;  5  Am.  St.  Rep.  53,  and  note.  See,  also,  the 
extended  notes  to  Rockwell  v.  Hubbell,  45  Am.  Deo.  255,  and  Sumner  T. 
Blakslee,  47  Am.  Rep.  197. 


Brook  v.  Dwelling  House  Insurance  Company. 

[102  Michigan,  683.] 
Iksuranok — Appraisement  or  Amount  of  Loss. — If  an  insurance  corpo- 
ration  selects  an  appraiser  who  resides  one  hundred  and  thirty -five  miles 
distant  from  the  place  of  the  loss,  and  he,  because  of  his  want  of  ac- 
quaintance with  that  locality,  refuses  to  join  in  the  selection  of  any 
umpire  other  than  persons  living  in  other  distant  parts  of  the  state, 
though  furnished  with  a  list  of  twelve  persons  acceptable  to  the  assured 
residing  in  the  town  in  which  the  property  destroyed  was  situate,  this 
is  equivalent  to  a  refusal  by  the  insurer  to  proceed  with  the  appraise- 
ment, and  entitles  the  assured  to  maintain  an  action  as  if  the  appraise* 
ment  had  been  waived. 

Shepard  &  Lyon,  for  the  appellant 

Pratt,  Van  Kleech  &  Gilbert,  for  the  plain tiflf. 

•®*  McGrath,  C.  J.  The  policy  upon  which  suit  is  brought 
contains  the  following  provisions: 

"  This  company  shall  not  be  liable  beyond  the  actual  cash 
yalue  of  the  property  at  the  time  any  loss  or  damage  occurs, 
and  the  loss  or  damage  shall  be  ascertained  or  estimated 
according  to  such  actual  cash  value,  with  proper  deduction 
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for  depreciation,  however  caused,  and  shall  in  no  event  ex- 
ceed what  it  would  then  cost  the  insured  to  repair  or  replace 
the  same  witli  material  of  like  kind  and  quality.  Said  ascer- 
tainment or  estimate  shall  be  made  by  the  insured  and  this 
company,  or,  if  they  differ,  then  by  appraisers,  as  hereinafter 
provided;  and,  the  amount  of  loss  or  damage  having  been  thus 
determined,  the  sum  for  which  this  company  is  liable  pursuant 
to  this  policy  shall  be  payable  sixty  days  after  due  notice, 
ascertainment,  estimate,  and  satisfactory  proof  of  the  loss  have 
been  received  by  this  company  in  accordance  with  the  terms  of 
this  policy.  It  shall  be  optional,  however,  with  this  company 
to  take  all  or  any  part  of  the  articles  at  such  ascertained  or 
appraised  value,  and  also  to  repair,  rebuild,  or  replace  the 
property  lost  or  damaged  with  other  of  like  kind  and  quality 
•within  a  reasonable  time,  on  giving  notice,  within  thirty  days 
after  the  receipt  of  the  proof  herein  required,  of  its  intention 
so  to  do;  but  there  can  be  no  abandonment  to  this  company 
of  the  property  described 

"  In  the  event  of  disagreement  as  to  the  amount  of  loss, 
the  same  shall,  as  above  provided,  be  ascertained  by  two 
***  competent  and  disinterested  appraisers,  the  insured  and 
this  company  each  selecting  one,  and  the  two  so  chosen  shall 
first  select  a  competent  and  disinterested  umpire.  The  ap- 
praisers together  shall  then  estimate  and  appraise  the  loss, 
stating  separately  sound  value  and  damage,  and,  failing  to 
agree,  shall  submit  their  differences  to  the  umpire;  and  the 
award  in  writing  of  any  two  shall  be  prima  facie  evidence  of 
the  amount  of  such  loss.  The  parties  thereto  shall  pay  the 
appraiser  respectively  selected  by  them,  and  shall  bear  equally 
the  expenses  of  the  appraisal  and  umpire. 

"This  company  shall  not  be  held  to  have  waived  any  pro- 
vision or  condition  of  this  policy,  or  any  forfeiture  thereof,  by 
any  requirement,  act,  or  proceeding  on  its  part  relating  to  the 
appraisal,  or  to  any  examination  herein  provided  for;  and  the 
loss  shall  not  become  payable  until  sixty  days  after  the  notice, 
ascertainment,  estimate,  and  satisfactory  proof  of  the  loss 
herein  required  have  been  received  by  this  company,  includ- 
ing an  award  by  appraisers  when  appraisal  has  been  re- 
quired  

"  No  suit  or  action  on  this  policy  for  the  recovery  of  any 
claim  shall  be  sustainable  in  any  court  of  law  or  equity  un- 
til after  full  compliance  by  the  insured  wiih  all  the  foregoing 
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requirements,  nor  unless  commenced  within  twelve  months 
next  after  the  fire." 

The  property  insured  consisted  of  a  dwelling-house.  Tlie 
loss  occurred  July  25,  1892.  After  the  fire,  the  company's 
agent  visited  the  locality,  and  had  a  conversation  relative  to 
the  loss.  An  offer  was  made  by  the  agent,  which,  in  view  of 
the  subsequent  correspondence,  must  be  regarded  as  an  offer 
of  compromise,  rather  than  an  acknowledgment  of  liability 
on  the  part  of  the  company,  or  an  estimate  of  the  amount  of 
the  loss.  At  this  interview  a  proposition  was  made  to  have 
an  appraisal,  but  the  company's  agent  said  that  he  did  n't 
propose  or  did  n't  care  to  arbitrate  the  matter. 

On  August  16,  1892,  the  company  wrote  to  plaintiff  as  fol- 
lows: "  On  the  6th  inst.,  instead  of  receiving  a  call  from  you, 
I  had  one  from  Mr.  Van  Kleeck,  who  said  he  was  your  ***■ 
attorney  in  the  matter  of  your  claim  under  policy  731,375. 
That  there  be  no  misunderstanding  in  this  matter,  I  would 
remind  you  that  in  my  conversation  with  you  I  did  not  state 
what  position  the  company  would  take  in  the  matter,  and 
did  neither  admit  nor  deny  liability  on  the  part  of  the  com- 
pany in  your  favor.  Neither  did  I  in  my  conversation  with 
Mr.  Van  Kleeck  admit  or  deny  such  liability.  Reserving  to 
the  company  all  its  rights  under  the  policy,  I  remain.'^ 

Again,  on  August  30th,  the  company  wrote:  "Yours  of  the 
17th  inst.  at  hand,  inclosing  affidavit  of  David  Brock  in  re 
claim  under  policy  731,375.  Whether  the  policy  was  valid 
or  void  at  the  time  of  the  fire,  I  do  not  wish  to  be  understood 
as  expressing  any  opinion,  either  directly  or  by  implication. 
In  case  of  a  policy  void  at  time  of  the  fire,  no  form  of  affida- 
vit, however  fully  it  might  set  forth  the  facts,  would  be  oper- 
ative to  inject  validity  into  the  claim;  whereas,  if  it  were 
valid  at  time  of  fire,  an  affidavit  in  manner  and  form  like  the 
one  referred  to  would  not  be  a  compliance  with  the  require- 
ments of  the  policy,  to  which  I  refer  you.  As  this  affidavit, 
therefore,  could  in  neither  contingency  have  any  force  or 
effect,  I  return  the  same  without  either  demanding  or  waiv- 
ing full  compliance  on  the  part  of  the  insured  with  the  re- 
quirements of  the  policy. 

"  Neither  admitting  nor  denying  liability  on  the  part  of  the 
company,  nor  waiving  or  extending  any  of  the  terms,  provi- 
sions, conditions,  or  requirements  of  the  policy,  I  remain." 

On  September  1,  1892,  plaintiff  sent  on  proofs  of  loss,  and 
in  the  letter  suggested  an  appraisal  of  the  property.     Oa 
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September  9th  plaintiff  wrote  again,  asking  for  a  reply  to  the 
letter  of  the  let.  On  September  12th  defendant  wrote  as  fol- 
lows: "  I  would  say  that  the  company  is  willing  to  have  the 
value  of  the  building  at  the  time  of  the  fire  appraised,  as  per 
the  terras  of  the  policy,  with  the  understanding  that  in  so 
doing  it  reserves  all  its  rights  in  the  matter,  and  that  noth- 
ing so  far  done  is  to  be  construed  as  a  waiver  of  its  rights 
under  the  policy,  nor  an  acknowledgment  of  any  liability  on 
its  part  in  favor  of  Mr.  Brock." 

**''  On  September  13th  plaintiff  replied,  naming  one  Cal- 
lender  as  appraiser.  On  September  16th  defendant  wrote, 
•objecting  to  Callender,  and  saying:  "If  you  want  an  ap- 
praisal, you  must,  in  accordance  with  the  policy,  select  a 
•competent  and  disinterested  man." 

On  January  12,  1893,  plaintiflF  wrote  as  follows:  "Messrs. 
Shepard  &  Lyon,  on  inquiry  from  them  yesterday,  say  that 
they  have  done  all  in  the  insurance  matter  of  David  Brock's 
■claim  under  policy  731,375  against  your  company  that  they 
are  authorized  to  do.  We  have  furnished  all  information  we 
have  in  regard  to  the  loss.  Mr.  Brock  has  presented  himself 
for  examination  under  oath,  at  your  request.  It  seems  to  us 
that  the  only  thing  necessary  to  make  this  matter  complete 
is  for  you  to  send  us  draft  and  take  up  your  policy.  As  to 
the  matter  of  appraisal  suggested  to  you  in  ours  of  September 
13th,  we  desire  to  say  that,  so  far  as  Brock  is  concerned,  he 
has  no  desire  to  insist  or  oppose  an  appraisal.  We  have 
Avaited  since  that  date  for  you  to  act  in  that  matter  if  you 
-desire  so  to  do.  We  now  say,  as  we  understand  the  matter, 
Brock  is  entitled  to  his  money,  and  if  we  do  not  hear  from 
you  at  once,  with  draft  inclosed,  we  shall  conclude  that  you 
are  in  possession  of  some  fact  which  you  conclude  is  a  com- 
plete bar  to  his  right  to  make  sucli  claim.  As  to  such  mat- 
ters, if  any,  others  than  us  must  decide." 

In  reply  defendant  wrote:  "I  would  say  that  an  appraisal 
was  demanded  by  Mr.  Brock,  agreed  to  by  the  company,  with 
the  understanding  that  it  would  not  in  any  event  prejudice 
its  rights  under  the  policy,  and  should  not  be  a  waiver  of  any 
of  the  conditions  of  the  policy,  or  of  a  forfeiture  thereof  (see 
the  conditions  of  the  policy,  lines  92  and  93,  Mich.  Stand., 
cited  in  a  former  letter  to  you),  and  we  have  for  some  time 
been  waiting  for  Mr.  Brock  to  name  an  appraiser — some  per- 
son possessing  the  attributes  required  of  him  by  the  policy. 
We  are  still  waiting  for  Mr.  Brock  to  name  his  appraiser,  and 
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prefer  that  he  abide  by  his  election  to  submit  the  matter  to 
appraisal,  as  provided  by  the  policy." 

On  January  18,  1893,  plaintiff  wrote  nominating  one  *** 
Huntley  as  appraiser,  and  on  January  24th  defendant  wrote 
nominating  one  Hilton,  an  insurance  adjuster  residing  at 
Grand  Rapids.  On  February  Ist  plaintiff  wrote  as  follows: 
"  Pursuant  to  your  letter  of  January  24,  '93,  Mr.  Charles  A. 
Hilton  came  here  on  the  27th  of  January,  and  he,  together 
with  Mr.  Huntley,  signed  a  declaration  to  appraise  the  prop- 
erty insured  under  the  Brock  policy.  They  then  endeavored 
to  agree  upon  an  umpire.  We  understand  that  Mr.  Hilton 
objected  to  any  person  from  this  county  to  act  as  such  um- 
pire. At  any  rate,  they  were  unable  to  agree  on  one,  and  did 
nothing  on  that  day.  Mr.  Hilton  went  away,  saying  he  would 
return  January  3lst,  and  complete  the  matter.  Mr.  Huntley 
came  that  day  and  waited  the  whole  of  the  day  for  Mr.  Hil- 
ton, and  again  to-day.  Your  Mr.  Hilton  has  not  appeared, 
and  no  word  has  been  received  from  him  in  regard  to  the 
matter  at  all.  We  therefore  conclude  you  have  determined 
to  abandon  the  matter  of  appraisal.  We  shall  therefore 
expect  a  decided  answer  whether  you  now  propose  to  pay  the 
claim  made  under  the  policy." 

On  February  3d  defendant  wrote  that  the  general  agent 
was  out  of  the  city,  but  that  Hilton  had  been  communicated 
with.  On  February  5th  Hilton  wrote  Huntley,  submitting 
the  names  of  three  persons,  one  a  resident  of  Grand  Rapids,. 
another  of  Lansing,  and  one  Patzer,  of  Saginaw.  Huntley 
replied,  submitting  the  names  of  twelve  residents  of  Bay  City, 
and  saying:  "  I  don't  think  it  necessary  to  go  outside  of  Bay 
City  in  order  to  find  an  impartial  and  honest  contractor  and 
builder  to  act  as  umpire  in  case  we  don't  agree,  and  take  the 
liberty  of  sending  you  this  list  to  choose  from.  Any  one  of 
them  will  be  acceptable  to  me.  The  most  of  them  are  stran- 
gers to  me,  being  known  only  by  sight  and  reputation.  I  am 
willing  to  throw  out  those  that  are  acquainted  with  me  or 
acquainted  with  the  facts  in  any  way,  and  send  you  list  hoping 
you  will  find  some  one  who  will  be  acceptable  to  us  both." 

On  February  11th  Hilton  wrote  Huntley  as  follows:  "I 
do  not  question  the  honesty,  ability,  or  integrity  of  *®*  any 
contractor  in  Bay  City,  but,  not  being  acquainted  with  any 
of  them,  I  consider  the  chances  of  getting  one  that  would  be 
partial  in  his  ruling  and  decisions.  I  do  not  care  to  take  the 
chances,  and  cannot  consent  to  the  selection  of  an  umpire 
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from  Bay  City  or  West  Bay  City.  We  certainly  ought  to  be 
able  to  find  some  one  outside  that  would  be  satisfactory  to 
both  of  us.  When  we  can  agree  upon  such  an  one,  I  am 
ready  to  proceed.  If  you  cannot  accept  any  one  of  the  names 
that  I  proposed,  you  can  make  a  list  of  from  three  to  six 
names,  selected  from  different  localities,  and  submit  to  me, 
and  I  will  see  if  there  is  not  some  one  of  them  that  I  can 
accept." 

Huntley  replied  as  follows:  *'  Not  being  acquainted  with 
the  gentlemen  you  name  in  yours  of  February  5,  or  their 
business  standing,  I  don't  care  to  take  the  chances;  and 
knowing  by  reputation  the  names  on  the  list  I  sent  you  on 
February  7,  I  think  a  judicious  selection  can  be  made  from 
them." 

Nothing  further  was  done,  and  on  February  16,  1893,  suit 
was  commenced.  On  February  11th,  defendant's  general 
agent  wrote,  alleging  his  absence  from  the  city  when  plaintiff's 
letter  of  the  1st  was  received,  and  saying:  "  I  write  Mr.  Hil- 
ton to-night  inquiring  as  to  his  version  of  the  story.  My  im- 
pression is  that  you  would  like  to  deprive  us  of  the  privilege 
of  a  fair  appraisal  under  the  policy  by  refusing  to  agree  to 
any  fair  proposition  that  might  emanate  from  Mr.  Hilton, 
but  I  mean  that,  if  we  have  any  rights  under  the  policy,  they 
shall  be  maintained.  You  will  bear,  in  mind  that  the  de- 
mand for  appraisal  came  originally  from  you." 

To  the  declaration  herein,  defendant  pleaded  the  general 
issue  with  notice  that  upon  the  trial  it  would  insist  in  its 
defense  that  plaintiff  had  failed  to  comply  with  the  terms  of 
the  policy,  and  that  said  policy  was  inoperative  and  void, 
and  the  defendant  released  from  all  liability  thereunder,  for 
the  following  reasons: 

"  1.  That  the  plaintifif  was  not  the  sole  and  unconditional 
owner  of  the  property  insured,  free  from  all  liens  ***  what- 
ever, but  that  one  William  Brock  had  an  interest  and  own- 
ership in  said  property  as  well  as  said  plaintifif  at  and  previous 
to  the  time  of  said  fire,  whereby  said  policy  became  void. 

"  2.  This  defendant  will  show  that  the  said  policy  became 
inoperative  and  void,  and  that  plaintifif  is  not  entitled  to 
maintain  action  or  suit  upon  said  policy,  for  the  reason  that 
there  was  a  disagreement  as  to  the  amount  of  loss  under  said 
policy,  and  the  amount  of  said  loss  is  required  by  the  terms 
of  said  policy  to  be  ascertained  by  two  competent  and  disin- 
terested appraisers,  and  because  the  amount  of  the  loss  has 
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not  been  so  estimated  or  appraised,  and  no  award  has  been 
made  by  any  arbitrators  as  to  the  amount  of  such  loss,  and 
therefore  the  plaintiff  is  not  entitled  to  maintain  this  action 
for  loss  under  said  policy. 

'*3.  Because  this  defendant  has  sixty  days  after  such  ap- 
praisal and  adjustment  of  loss  under  said  policy  in  which  to 
pay  the  same,  and  that  such  term  of  sixty  days  has  not  yet 
elapsed  since  any  appraisal  and  adjustment  of  the  amount 
of  said  loss  has  been  had." 

At  the  close  of  the  proofs,  defendant's  counsel  requested 
the  court  to  instruct  the  jury  that  plaintiff  had  not  estab- 
lished title  to  the  property;  that  the  policy  appeared  to  have 
been  transferred  to  plaintiff,  whereas  the  conveyance  was 
made  to  William  and  David  Brock,  and  thereafter  William 
conveyed  to  David,  a  notation  of  which  did  not  follow  on  the 
policy,  and  a  knowledge  thereof  was  not  brought  home  to  the 
defendant;  and  that,  inasmuch  as  arbitration  proceedings 
had  been  agreed  upon  and  were  pending,  and  arbitrators 
were,  on  the  day  that  the  suit  was  brought,  negotiating  with 
reference  to  the  selection  of  an  umpire,  the  action  was  pre- 
maturely brought,  and  plaintiff  could  not  recover.  The 
court,  however,  instrucced  the  jury  that: 

"  An  agreement  to  arbitrate  prevents  the  commencement 
of  suit  while  the  agreement  is  in  force,  and  the  parties  are 
actually  acting  under  it.  An  agreement  to  arbitrate  will 
take  a  suit  already  pending  out  of  court,  but,  if  they  fail  to 
act  on  it,  still  the  suit  may  be  maintained.  In  this  *** 
case  the  policy  provides  that  the  insured  shall  select  one 
man  and  the  company  select  another  man,  and  that  they 
two  shall  pick  a  competent,  disinterested  party  for  an  um- 
pire. You  have  heard  what  the  letters  say  in  regard  to  that 
subject,  and  you  have  heard  the  testimony  of  the  witnesses. 
Now,  in  order  to  have  an  arbitration  of  any  effect,  both 
parties  must  conduct  themselves  with  absolute  fairness. 
You  have  heard  the  negotiations  between  the  two  arbi- 
trators, and  that  they  did  not  agree.  Unless  an  arbitration 
has  gone  farther  tlian  merely  the  appointing  of  the  two  men, 
and  their  efforts  to  agree  upon  a  third  party,  after  the  lapse 
of  time  that  elapsed  after  this  fire,  and  before  the  commence- 
ment of  this  suit,  I  charge  you  that  the  clause  for  an  arbitra- 
tion is  not  a  bar  to  this  action." 

The  provisions  of  this  policy  are  evidently  intended  to  en- 
able the  parties  thereto  to  agree  between  themselves  as  to  the 
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«mount  of  the  loss,  and,  in  the  event  of  a  failure  to  agree,  to 
flubmit  the  same  to  arbitration.  After  proofs  of  loss  have 
been  made,  it  is  clearly  the  duty  of  the  company,  within  a 
reasonable  time,  to  make  manifest  its  disagreement  with  the 
amount  claimed  by  such  proofs.  The  policy  expressly  pro- 
vides that: 

"  The  loss  shall  not  become  payable  until  sixty  days  after 
the  notice,  ascertainment,  estimate,  and  satisfactory  proof  of 
the  loss  herein  required  have  been  received  by  this  company, 
including  an  award  by  appraisers,  when  appraisal  has  been 
required." 

This  provision  makes  such  appraisal,  "  when  required,"  a 
condition  precedent  to  the  right  to  sue.  The  defendant  has 
a  reasonable  time  within  the  sixty  days  after  proofs  of  loss 
have  been  furnished  within  which  to  move  with  respect  to 
the  ascertainment  or  estimate  of  the  loss.  Had  the  time 
elapsed  and  no  move  been  made  in  that  direction,  the  plain- 
tifif  would  undoubtedly  have  had  the  right  to  bring  suit.  In 
the  present  case,  however,  plaintifif,  with  his  proofs  of  loss, 
and  without  waiting  for  any  action  by  the  company,  pronjpted 
undoubtedly  by  what  had  occurred  between  the  parties  be- 
fore proofs  of  loss  had  been  furnished,  '**  asked  for  the  ap- 
pointment of  appraisers,  and  they  were  appointed.  The 
plaintiff  cannot  now  be  heard  to  say  that,  inasmuch  as  no 
■effort  had  been  made  by  the  parties  looking  to  an  adjustment, 
the  appointment  of  appraisers  was  premature.  An  appraisal 
must  be  regarded  as  having  been  required  within  the  lan- 
guage of  the  policy. 

Another  question,  however,  presents  itself.  The  terms  of 
the  policy  do  not  contemplate,  in  case  of  a  disagreement  be- 
tween the  parties,  that  partisans  shall  then  be  appointed  as 
appraisers.  It  is  contemplated  that  the  two  appraisers  ap- 
pointed may  agree,  but  the  parties  themselves  are  as  likely 
to  agree  as  two  persons  selected  because  of  individual  bias. 
As  is  said  in  Bradshaw  v.  Agricultural  Ins.  Co.,  137  N.  Y.  137, 
the  term  "  disinterested"  does  not  mean  simply  lack  of  pecun- 
iary interest,  but  requires  the  appraiser  to  be  one  not  biased 
or  prejudiced.  The  defendant  selected  as  its  appraiser  an  in- 
eurance  adjuster  residing  at  Grand  Rapids,  a  point  one  hun- 
dred and  thirty-five  miles  distant  from  the  place  where  the 
fire  occurred.  The  two  disagreed  as  to  the  selection  of  an 
umpire.  Defendant's  appraiser  then  suggested  the  names  of 
three  persons,  one  of  whom  resided  in  Grand  Kapids,  another 


670  Brock  r.  Dwelling  House  Ins.  Co.  [Mich. 

at  Lansing,  and  the  third  at  Saginaw.  The  agreement  does 
not  contemplate  that  the  umpire  shall  be  selected  at  random, 
or  without  some  knowledge  on  the  part  of  both  appraisers  as 
to  his  competency  and  fitness.  Parties  living  in  the  locality- 
would  naturally  be  best  qualified  to  pass  upon  the  question 
of  values,  and  an  appraiser  would  not  be  under  obligation  to 
make  trips  to  other  localities  than  that  of  the  fire  to  ascer  • 
tain  as  to  the  propriety  of  appointing  the  person  suggested 
as  an  umpire.  The  agreement  contemplates  an  inexpen- 
sive method  of  settlement.  Strangers  to  the  locality  are 
not  usually  selected  as  appraisers,  and  in  case  of  the  in- 
ability of  the  appraisers  to  agree,  a  third  party,  known 
to  both,  and  in  whom  both  have  confidence,  is  supposed 
**'  to  be  selected.  An  investigation  as  to  the  parties  named 
by  defendant's  appraiser  would  have  been  productive  of  ex- 
pense and  delay.  The  fact  that  defendant  selected  a  person 
who  resided  one  hundred  and  thirty-five  miles  distant,  and 
who,  for  that  reason,  was  unacquainted  with  the  residents  of 
the  locality  of  the  loss,  and  was  not  competent  to  judge  of 
their  fitness,  does  not  afl'ect  the  reasonableness  of  the  rule^ 
and  did  not  impose  the  duty  of  travel  and  investigation  upon 
the  appraisei  appointed  by  plaintiff".  The  facts  are  not  dis- 
puted. Defendant's  appraiser  insisted  upon  the  appointment 
of  a  person  with  whom  he  was  presumably  acquainted,  who 
was  a  stranger  to  the  locality  and  to  p]aintiff"'s  appraiser. 
The  latter  offered  the  names  of  twelve  residents  of  the  locality 
from  which  the  jury,  in  case  of  suit,  would  be  drawn.  No 
valid  reason  is  assigned  for  a  refusal  to  accept  one  of  the 
twelve,  and  the  only  reason  given  is  that  he  did  not  care  to 
take  the  chances  of  getting  one  that  would  be  partial.  The 
requirement  that  plaintiff^s  appraiser  should  go  into  other 
portions  of  the  state  to  make  inquiry  as  to  the  fitness  of  the 
persons  named  was  not  a  reasonable  one.  The  suggestion 
that  some  one  be  selected  from  the  locality  of  the  fire  was  not 
unreasonable.  It  is  well  settled  that  where  the  conduct  of 
the  company's  appraiser  in  refusing  to  agree  on  an  umpire  is 
inexcusable,  and  virtually  amounts  to  a  refusal  to  proceed 
with  the  appraisement,  the  fact  that  the  appraisement  wa» 
not  concluded  before  suit  brought  will  not  bar  an  action  on 
the  policy:  McCullough  v.  Phoenix  Ins.  Co.,  113  Mo.  606;  Bishop 
V.  Agricultural  Ins.  Co.,  130  N.  Y.  488;  Uhrigv.  Williamsburgh 
etc.  Ins.  Co.,  101  N.  Y.  362;  Bradshaw  v.  Agricultural  Int,  Co.y. 
137  N.  Y.  137.     In  the  McCullough  case  the  court  say: 
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"  The  appraisers  could  not  agree  as  to  the  value  of  the 
property  destroyed  or  the  amount  of  damages  sustained,  nor 
could  they  agree  on  the  third  man.  McGraw  then  *•*  sug- 
gested the  names  of  four  or  five  persons,  some  of  whom  re- 
sided in  the  county,  some  at  Boonville,  and  some  at  other 
points  not  far  distant.  White  would  not  agree  to  either  of 
them,  and  suggested  the  names  of  some  others,  living  in  St. 
Joseph,  Kansas  City,  and  St.  Louis,  at  least  two  hundred 
miles  distant  from  where  the  fire  occurred.  McGraw  would 
not  agree  to  any  of  the  persons  suggested  by  White.  White 
then  left  for  Louisville,  Kentucky,  and  did  not  return  again. 
McGraw's  objection  to  the  persons  suggested  by  White  was 
because  of  the  remoteness  at  which  they  resided  from  the 
place  of  the  fire,  and  their  want  of  knowledge  of  the  value  of 
the  property  in  that  locality,  but  White  would  not  agree  to 
any  other  person.  His  testimony  was  not  taken  in  this  case, 
nor  is  there  any  excuse  offered  for  his  refusal  to  accept  some 
one  of  the  persons  as  umpire  that  were  suggested  by  McGraw. 
His  course,  under  the  circumstances,  to  say  the  least  of  it,  is 
not  to  be  commended,  was  unreasonable,  unjust,  and  tanta- 
mount to  a  refusal  to  proceed  with  the  appraisement.  Justice 
and  fair  dealing  did  not  require  the  plaintiff's  to  wait  longer 
than  they  did  before  instituting  their  suit." 

The  judgment  is  therefore  affirmed. 

The  other  justices  concurred. 

Insurance — Appraisement  of  Amount  of  Loss. — If  an  appraiser  chosen 
by  an  insurer  acta  as  though  he  was  the  agent  of  the  insurer,  and  refuses  to 
agree  to  a  disinterested  umpire,  or  otherwise  prevents  the  appointment  of 
■nch  umpire,  the  insured  is  entitled  to  maintain  an  action  upon  his  policy 
without  obtaining  an  award  fixing  the  amount  of  his  loss:  Niagara  etc  Ins. 
Co.  ▼.  Bishop,  154  HI.  9;  45  Am.  St.  Rep.  105,  and  note. 
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MINNEAPOLIS  Threshing   Machine    Company  v. 
Firemen's  Insurance  Company  of  Chicago. 

[67  Minnesota,  35.] 

Imsvrancb. — An  Aubiquous  Expression  iu  a  policy  of  fire  insurance  must 
be  construed  against  the  insurer  and  favorably  to  the  insured. 

Insurance — Construction  or  Phrase,  "Wuile  not  in  Use." — Property 
consisting  of  a  threshing-machine,  engine  and  separator,  insured  Rgainst 
loss  by  fire  "while  not  in  use,"  is  not  "in  use  "  where  it  has  not  been 
used  for  threshing  for  two  weeks,  ia  hauled  into  the  country,  and  is  left 
standing  in  readiness  for  use  a  few  days  later.  Therefore,  if  the  sepa* 
rator  while  thus  standing  is  destroyed  by  fire,  not  caused  by  any  haz- 
ard incident  to  the  actual  use  or  operation  of  either  the  engine  or 
separator,  the  insurer  is  liable. 

Appeal  by  the  defendant  insurance  company  from  an  order 
denying  its  motion  for  a  new  trial. 

C.  M.  Hertig  and  R.  A.  Daly,  for  the  appellant. 

James  0.  Pierce,  for  the  respondent. 

»*  Mitchell,  J.  On  October  8, 1891,  the  defendant  issued 
to  one  Foss  its  policy  of  insurance  for  one  year  against  loss 
by  fire  on  his  threshing-machine,  engine  and  separator,  '*  while 
not  in  use";  loss,  if  any,  payable  to  the  plaintiff,  as  its  inter- 
est might  appear.  The  separator  was  destroyed  by  fire  on 
October  1,  1892,  and  really  the  only  question  in  the  case  is 
whether  the  property  was  "in  use,"  within  the  meaning  of 
the  policy  at  the  time  of  the  loss. 

The  engine  and  separator  had  been  used  in  threshing  in 
the  early  '*  part  of  September,  1892,  but  had  not  been  so 
used  for  two  weeks  prior  to  the  date  of  the  fire,  having  been 
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taken  and  kept  during  that  time  in  the  village  of  Medalia,  for 
the  purposes  of  repairs.  On  October  1,  1892,  the  engine  was 
fired  up  and  used  as  a  traction-engine  in  hauling  the  sepa- 
rator seven  miles  out  in  the  country,  preparatory  to  the  in- 
tended use,  two  days  later,  of  both  engine  and  separator  in 
threshing.  The  property  was  left  standing  about  ten  rods 
from  a  farmhouse  and  some  fifteen  rods  from  the  stacks  of 
grain  which  it  was  intended  to  thresh.  The  fire  in  the  engine 
was  extinguished.  During  the  succeeding  night,  while  the 
property  was  standing  there,  the  separator  was  destroyed  by 
fire.  The  origin  of  the  fire  is  unknown,  but  it  is  supposed 
to  have  been  incendiary. 

It  is  evident  that  the  fire  was  not  occasioned  by  any  use 
of  either  the  separator  or  the  engine,  and  was  not  due  to  any 
risk  incident  to  their  actual  use  in  the  operation  of  threshing 
or  otherwise.  The  most  obvious  and  natural  meaning  of  the 
words  "in  use,", as  applied  to  this  property,  is  use  in  the 
business  or  work  for  which  it  was  designed,  to  wit,  threshing; 
and  evidently  the  object  of  the  limitation  of  the  risk  con- 
tained in  the  policy  was  to  exclude  any  possible  liability  on 
part  of  the  insurer  for  losses  by  fire  so  peculiarly  liable  to  oc- 
cur during  the  actual  operation  of  steam  threshing-machines. 

We  do  not  think  that  the  separator  was  "in  use,"  within 
the  terms  of  the  policy,  when  the  loss  occurred.  The  most 
that  can  be  claimed  is,  that  the  expression  is  ambiguous, 
and  in  such  case  the  rule  is  well  settled  that  such  ambiguity 
must-be  construed  against  the  insurer,  and  favorably  to  the 
insured.  If  the  defendant  desired  to  limit  the  risk  to  the 
property  while  "in  store,"  or  to  exclude  from  the  risk  all 
losses  during  "the  threshing  season,"  it  would  have  been 
very  easy  to  have  said  so  in  plain  and  unmistakable  lan- 
guage. 

There  was  a  provision  in  the  policy  that  it  should  be  void 
"if  the  hazard  be  increased  by  any  means  within  the  control 
or  knowledge  of  the  insured,"  and  it  is  claimed  that  under 
this  provision  the  policy  was  entirely  avoided  by  reason  of 
the  use  of  the  property  for  threshing  in  the  month  of  Sep- 
tember.    There  is  no  merit  whatever  in  this  point. 

•'  To  say  nothing  of  the  fact  that  no  such  defense  was 
pleaded,  this  provision  is  not  to  be  construed  so  broadly  as 
to  include  hazards  incident  to  a  reasonable  use  of  the  in- 
sured property,  having  regard  to  its  nature  and  circum- 
stanccB.    The  insurance,  unless   the  terms  of   the  policy 
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forbid,  must  be  presumed  to  be  made  with  reference  to  the 
character  of  the  property  insured  and  to  the  owner's  use  of 
it  in  the  ordinary  way.  While  it  is  true  that  the  risk  only 
covered  the  property  while  not  in  use,  yet  the  policy  nowhere 
forbade  its  use,  or  provided  that  the  policy  should  become 
entirely  void  if  it  was  used. 
Order  affirmed.  ,^__ 

Insurance. — All  Ahbtguities  in  contracts  of  insnrance  are  resolved 
against  the  insurer  and  in  favor  of  the  insured:  Rankin  v.  Amcaon  Ira.  Co., 
69  Cal.  203;  23  Am.  St.  Rep.  460,  and  note;  note  to  State  Ins.  Co.  v.  Meea- 
man,  26  Am.  St.  Rep.  876. 

Insurance — Construction  of  Policy  as  to  Property. — It  is  an  ele- 
mentary rule  that  the  language  of  a  policy  of  insurance  must  be  construed 
with  reference  to  the  nature  of  the  property  to  which  it  is  applied,  the  pur- 
poses for  which  such  property  is  ordinarily  used,  and  the  manner  in  which 
it  is  usually  kept:  See  monographic  note  to  Moore  ▼.  Phoenix  Ins,  Co.,  10 
hxa.  St  Rep.  390. 


Pioneer  Fuel  Company  v.  Haqer. 

[67  Minnesota,  76.] 
Plkadino. — A  Complaint  for  Goods  Sold  and  Delivered  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action  if  it  merely  alleges  that 
the  defendant  is  indebted  to  the  plaintiff  in  a  sum  named  upon  an 
account  for  goods  sold  and  delivered  to  him  at  his  request,  and  omits 
to  state  that  the  goods  were  sold  by  the  plaintiff  to  the  defendant. 

Kueffner,  Fauntleroy  &  Searles,  for  the  appellant. 

Jones  &  McMurran  and  Lewis  E.  Jones,  for  the  respondent. 

'•  Canty,  J.  The  complaint  in  this  action  alleges  "that 
defendant  is  indebted  to  the  plaintifif  in  the  sum  of  three  hun- 
dred and  twenty-one  dollars  and  twenty-three  cents  upon  an 
account  ''*  for  goods  sold  and  delivered  to  him  at  his  in- 
stance and  request"  between  certain  dates.  The  defendant 
demurred  on  the  ground  that  complaint  stated  no  cause  of 
action.  The  court  below  overruled  the  demurrer,  and  defend- 
ant appealed. 

This  is  an  attempt  to  plead  in  the  common-law  form  of 
indebitatus  assumpsit,  but  the  common-law  form  required  the 
declaration  to  state  that  the  defendant  is  indebted  to  plain- 
tiff in  a  sum  named  for  goods  sold  by  the  plaintiff  to  the 
defendant.  This  complaint  does  not  allege  that  the  goods 
were  sold  by  the  plaintiff,  and  such  defect  was  fatal  at  com- 
mon law:  Chitty  on  Pleading,  33,  note  c,  16th  Am.  ed.,  and 
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Fenton  v.  Ellis,  6  Taunt.  192,  cited  therein.  See,  also,  Cath- 
row  V.  HaggeVy  8  East,  106.  It  is  true  that  these  were  cases 
where  the  defect  was  in  the  aflSdavit  for  the  arrest  of  the  de- 
fendant, but  the  principle  is  the  same,  and  Chitty  so  regards 
in  citing  them  as  authority  as  to  the  eflFect  of  a  similar  defect 
in  the  declaration. 

"  In  assumpsit  or  covenant  for  the  payment  of  money  the 
defendant  may  be  arrested  as  a  matter  of  course  on  an  affi- 
davit shortly  stating  the  cause  of  action":  1  Tidd's  Practice, 
171.  The  learned  court  below  states  in  his  memorandum 
that  this  complaint  is  exactly  similar  to  that  in  Abadie  v. 
Carrillo,  32  Cal.  172,  which  was  referred  to  as  authority  by 
this  court  in  Solomon  v.  Vinson,  31  Minn.  205.  In  this  he  is 
mistaken,  and  has  undoubtedly  been  misled  by  the  syllabus 
in  the  California  case,  but  the  statement  of  the  case  shows 
that  the  complaint  was  according  to  the  common-law  form. 

We  are  of  the  opinion  that  the  courts  in  the  code  states 
have  sacrificed  the  principles  of  code  pleading  more  than 
they  ought  to  have  done  in  adopting  this  common-law  formula 
at  all,  and  that  we  should  not  outdo  the  common  law  itself 
by  reducing  the  formula  still  more,  and  making  it  still  more 
in  conflict  with  code  principles.  The  complaint  must,  at 
least,  be  sufficient  at  common  law,  which  it  is  not. 

The  order  appealed  from  is  reversed. 

Buck,  J.,  absent,  took  no  part. 


Assumpsit — Pleading— Goods  Sold  and  Dxlivbbed. — ^A  complaint  for 
goods  sold  which  avers  that  the  defendant  is  indebted  to  the  plaintiff  in  a 
certain  sum  for  goods  sold  and  delivered  to  him  at  his  request,  and  that 
defendant  has  not  paid  the  same,  states  a  good  cause  of  action,  although  it 
does  not  aver  a  promise  to  pay  or  state  the  value  of  the  goods:  Allen  v. 
PaUerson,  7  N.  Y.  476;  57  Am.  Dec.  642;  note  to  Wilki7i8  v.  Stidger,  83  Am. 
Dec.  69;  Solomon  v.  Vinson,  31  Minn.  205.  A  complaint  in  an  action  for 
goods  sold,  substantially  in  the  old  form  of  a  declaration  in  indebitatus  as- 
sumpsit, is  good  under  the  code,  though  the  same  strictness  in  stating  the 
facts  constituting  the  cause  of  action  that  was  exacted  by  the  former  sys- 
tern  of  pleading  is  not  required  under  the  code:  Monographic  note  to  Alien 
V.  Paiierson,  57  Am.  Dec  646,  550,  on  how  far  the  eommon  ooants  are  allow- 
able under  the  cod*  lyatem  of  pleading. 
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St.  Paul  and  Minneapolis  Trust  Co.  v.  Leok. 

[57  Minnesota,  87.] 
Setoff — Insolvenct  as  Equitable  Grocnd  for.  —  The  insolvency  of  » 
party  is  a  distinct  equitable  ground  for  setoff  against  him,  and  this 
eqnitable  right  of  the  debtor  cannot  be  taken  away  by  the  insolvent's 
assignment  for  the  benefit  of  creditors. 

Action  on  a  promissory  note.  On  February  9,  1893,  one 
George  McLeod  deposited  with  the  Farmers  and  Merchants^ 
State  Bank  of  Minneapolis  five  hundred  and  thirty  dollars, 
and  took  therefor  its  certificate.  The  bank  agreed  in  such 
certificate  to  repay  the  money  to  McLeod's  order  in  twelve 
months,  with  six  per  cent  interest.  Prior  to  April  1,  1893, 
George  McLeod  sold  and  indorsed  this  certificate  to  the  de- 
fendant Angus  McLeod.  On  April  29,  1893,  Angus  McLeod 
made  his  promissory  note  to  Leck  &  McLeod  for  six  hundred 
dollars  and  interest  at  ten  per  cent  a  year,  due  sixty  days 
thereafter.  It  was  indorsed  by  that  firm  and  on  that  day 
discounted  by  the  bank.  On  June  20,  1893,  the  bank,  being 
insolvent,  made  an  assignment  of  its  property  to  the  plaintiff, 
the  St.  Paul  and  Minneapolis  Trust  Company,  in  trust  for  its 
creditors.  The  plaintiff  brought  this  action  on  July  25,  1893, 
against  the  maker  and  indorser.  They  answered,  alleging 
that  the  defendant  Angus  McLeod  held  and  owned  the  cer- 
tificate of  deposit;  that  the  bank  was  utterly  insolvent,  and 
that  its  assets  were  not  sufficient  to  pay  five  per  cent  of  its 
debts.  They  prayed  that  the  amount  of  the  certificate  with 
accrued  interest,  although  not  due,  be  setoff  against  the  note. 
The  plaintiff  demurred  on  the  ground  that  the  answer  did 
not  state  facts  sufficient  to  constitute  a  counterclaim  or 
defense.  The  demurrer  was  sustained  and  the  defendants, 
James  Leck  and  Angus  McLeod,  appealed  from  the  order 
sustaining  the  demurrer. 

Gilfillan,  Belden  &  Willardy  for  the  appellants. 

H.  D.  Stocker,  for  the  respondent. 

•*  Collins,  J.  An  examination  of  the  adjudicated  cases 
on  the  question  now  before  us  will  disclose  that  the  position* 
assumed  by  the  counsel  for  the  respective  parties  to  this  con- 
troversy are  well  supported  by  the  authorities,  and  that  any 
attempt  to  reconcile  the  squarely  conflicting  views  found  in 
the  many  opinions  would  prove  futile.  Evidently  it  has 
been  regarded  as  an  open  question  in  this  state,  although  the 
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principle  involved  has  received  some  attention  in  Batch  v. 
Wilson,  25  Minn.  299;  33  Am.  Rep.  467;  Tripp  v.  Northwest- 
ern Nat.  Bank,  45  Minn.  383;  and  recently  in  Layhourn  v. 
Seymour,  53  Minn.  105;  39  Am.  St.  Rep.  579. 

That  the  insolvency  of  a  party  against  whom  a  setoff  is 
claimed  is  a  sufficient  ground  for  the  exercise  of  the  jurisdic- 
tion of  a  court  of  equity  in  allowing  a  setoflF  in  cases  not  pro- 
vided for  by  law,  or,  in  other  words,  that  insolvency  has  long 
been  recognized  as  a  distinct  equitable  ground  for  setoff,  can- 
not well  be  disputed.  Some  of  the  cases  supporting  this  doc- 
trine are  cited  in  Waterman  on  Setoff,  sections  431,  432.  See, 
also,  Kentucky  Flour  Co.  v.  Merchants'  Nat.  Bank,  90  Ky.  225, 
and  cases  hereinafter  mentioned.  From  these  authorities 
there  can  be  little  or  no  controversy  over  the  proposition  that 
had  the  bank  itself  while  insolvent,  and  prior  to  an  assign- 
ment, brought  an  action  upon  the  note  in  question,  defendant 
McLeod  could  have  invoked  the  power  of  the  court  in  his 
behalf,  and  couM  have  been  allowed  to  interpose  his  equitable 
setoff  arising  out  of  the  certificate  of  deposit,  although  it  had 
not  then  matured.  So  that  the  prominent  inquiry  now  is 
whether  this  equitable  power  of  the  court  was  impaired  by 
the  assignment  to  plaintiff  under  the  statute  of  1881  a  few 
days  before  the  note  became  due  and  several  months  prior  to 
the  maturity  of  the  certificate. 

Upon  principle,  it  is  difficult  to  see  why  a  setoff  which  a 
debtor  might  have  utilized  in  an  action  brought  against  him 
by  an  insolvent  creditor  cannot  be  made  available  when  the 
action  is  brought  by  an  assignee.  To  determine  that  it  can- 
not, it  must  be  held,  contrary  to  the  general  rule,  that,  by 
reason  of  the  assignment,  the  relations  between  the  parties 
have  been  radically  changed.  Just  how  this  change  is 
brought  about  is  not  clearly  pointed  out  in  any  of  the  cases 
cited  by  respondent's  counsel,  although  it  is  said  in  the  case 
mainly  relied  upon — Fera  v.  Wickham,  ••  135  N.  Y.  223 — 
that,  before  the  assignment,  an  equitable  adjustment  by  setoff 
may  be  made  without  interfering  with  the  equities  of  others, 
while  immediately  upon  the  passing  of  the  estate  to  an  as- 
signee the  formerly  existing  and  natural  equity  disappears  in 
superior  equities  resting  in  the  general  body  of  creditors;  the 
latter  are  then  interested,  says  the  court,  in  having  equality 
of  distribution. 

In  line  with  this  reasoning,  the  counsel  for  respondent  in 
the  case  at  bar  argues  that,  if  the  defendant  McLeod  can  be 
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allowed  to  set  off  the  certificate  to  the  amount  of  his  note,  he 
thereby  gains  the  preference  over  other  creditors  forbidden 
by  our  insolvency  law.  One  answer  to  this  line  of  argument 
is  that,  whenever  a  debtor  is  insolvent,  all  of  his  creditors 
are  interested  in  the  equality  of  distribution  referred  to.  The 
interest  in  having  the  estate  of  an  insolvent  ratably  distrib- 
uted among  all  of  his  creditors  arises  out  of  the  fact  of  his 
insolvency,  and  not  by  the  assignment.  If  the  general  body 
have  superior  equities  as  to  the  property  and  its  distribution 
over  the  equitable  rights  of  one  of  their  number,  they  must 
antedate  and  have  become  vested  before  the  assignment. 

It  seems  to  us  that  any  line  of  reasoning  based  upon  the 
proposition  that  these  superior  equities  are  not  brought  into 
existence  until  the  assignment  is  made,  and  then  suddenly 
come  to  life,  while  at  the  same  time,  all  as  if  by  the  wand  of 
the  magician,  the  former  and  natural  equity  of  the  single 
creditor  as  suddenly  disappears,  is  unsound.  We  are  con- 
vinced that  the  better  rule  is  that  an  equitable  setoff  which 
the  debtor  of  an  insolvent  has  at  the  time  the  latter  stops 
payment  is  not  affected  or  altered  by  an  assignment.  This 
statement  is  well  supported  by  authorities,  some  from  juris- 
'dictions  governed  by  statutory  provisions  similar  to  our  own: 
■Schuler  v.  Israel,  120  U.  S.  506;  Carr  v.  Hamilton,  129  U.  S. 
252;  Scott  v.  Armstrong,  146  U.  S.  499;  Merwin  v.  Austin,  58 
Oonn.  22;  Wagoner  v.  Paterson  Gas  Light  Co.,  23  N.  J.  L. 
.283;  Nashville  Trust  Co.  v.  Fourth  Nat.  Bank,  91  Tenn.  336; 
Barbour  v.  National  Exch.  Bank,  50  Ohio  St.  90. 

The  defendant  McLeod  being  the  principal  debtor,  and 
Leck  an  indorser  simply,  the  setoff  can  be  allowed,  although 
McLeod  alone  *'  owned  the  certificate:  Becker  v.  Northway^ 
44  Minn.  61;  20  Am.  St.  Rep.  543. 

Order  reversed. 

Buck,  J.,  absent,  sick,  took  no  part  in  this  case. 


Sktoff  after  Insolvency — General  Principles  Govbrnino  Equi« 
TABLE  Setoff. — Courts  of  chaucery  exercised  a  jurisdiction  upon  the  subject 
of  setoff  before  the  statute  of  setoff  existed.  The  English  statutes  of  set- 
off were  passed  mainly  to  obviate  the  necessity  of  a  resort  to  chancery  in 
every  case  of  mutual  independent  claims  upon  both  sides:  Blake  v.  Langdon, 
19  Vt.  485;  47  Am,  Deo.  701.  The  right  to  a  setoff  in  chancery,  therefore, 
•xists  independently  of  statute,  and  is  controlled  only  by  the  general  prin- 
ciples of  equity:  Jeffrieay  Evans,  6  B.  Mon.  119;  43  Am.  Dec.  158.  Courts 
of  equity,  however,  in  matters  of  setoff,  follow  the  courts  of  law,  except 
where  there  is  some  equitable  ground  growing  out  of  the  transactioa  or  the 
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relation  of  the  parties,  which  brings  the  case  within  the  general  jnrisdio- 
tion  of  a  court  of  equity,  and  justifies  fl;ranting  the  relief  beyond  the  rule 
of  law.  Equity  will  not  enlarge  the  right  of  setofif  at  law,  unless,  by 
agreement  or  otherwise,  an  equity  or  lien  exists:  Abbott  v.  Foote,  146  Mass. 
333;  4  Am.  St.  Rep.  314.  In  some  jurisdictions  setoff  in  equity  is  go7- 
erned  by  the  same  principles  as  at  law:  Jennings  v.  Webster,  8  Paige,  503; 
35  Am.  Dec.  722;  but  a  court  of  equity  will  not  allow  a  setoflF  where  a 
court  of  law  would  not,  unless  there  exist  special  equities  growing  out  of 
the  transaction  itself  which  require  it:  Lockwood  v.  Beckwith,  6  Mich.  168; 
72  Am.  Dec.  69.  Courts  of  equity  will,  under  circumstances  of  peculiar 
«quity,  entertain  a  bill  for  an  offset,  and  liquidate  the  matter,  or  allow  the 
party  to  proceed  at  law  and  obtain  a  liquidation,  and  then  decree  an  offset; 
Snuth  V.  Wainwriijht,  24  Vt.  97,  105;  but  a  party  seeking  to  establish  aright 
of  setoff  in  equity  beyond  that  given  by  the  statute  of  setoff  must  atfirma* 
tively  show  the  existence  of  those  facts  necessary  toraite  the  equity:  Lock- 
wood  V.  Beckwith,  6  Mich.  168;  72  Am.  Dec.  69.  Equity  will  extend  the 
doctrine  of  setoff  beyond  the  law  in  all  cases  where  peculiar  equities  inter- 
vene between  the  parties:  Ferris  v.  Burton,  1  Vt.  439;  Foot  v.  Ketchum,  15 
Vt.  258;  40  Am.  Dec.  678;  Lee  v.  Lee,  31  Ga.  26;  76  Am.  Dec.  681;  but  it 
will  not  extend  it  to  a  case  positively  prohibited  by  the  law;  Duncan  v. 
MageUe,  25  Tex.  245.  There  must  be  a  connection  between  the  demands  or 
some  extraneous  circumstance  to  authorize  •  setoff  in  equity:  Bobbitu  r, 
Holley,  1  T.  B.  Mon.  191. 

Insolvency  as  Ground  for  Eqditable  Relief. — Where  debts  are  not 
mutual,  insolvency  alone  has  been  held  insufficient,  even  in  a  case  of  posi- 
tive indebtedness,  to  authorize  an  equitable  setoff:  Lockwood  v.  Beckwith,  6 
Mich.  169;  72  Am.  Dec.  69;  Hale  v.  Holmes,  8  Mich.  37;  Watts  v.  Sayre,  76 
Ala.  397,  but  the  adjustment  of  demands  by  counterclaim  or  setoff  rather 
than  by  independent  suit  is  favored  and  encouraged  by  the  law,  to  avoid 
circuity  of  action.  Hence,  the  insolvency  of  the  party  against  whom  a  set- 
off is  claimed  is  a  sufficient  ground  for  equitable  interference:  North  Chicago 
Rolling  Mill  Co.  v.  St.  Louis  etc.  Steel  Co.,  152  U.  S.  596;  Scott  v.  Armstrong, 
146  U.  S.  499;  Bobbins  v.  Holley,  1  T.  B.  Mon.  191;  Nashville  Trust  Co.  v. 
Bank,9l  Tenn.  336,  347;  Layhoui-nv.  Seymour,  53  Minn.  105;  39  Am.  St. 
Rep.  579;  Bemis  v.  Smith,  10  Met.  194;  Marsliall  v.  Cooper,  43  Md.  46; 
Levy  v.  Steinbach,  43  Md.  212;  Fidelity  etc.  Co.  v.  Haines,  78  Md.  454;  Becker 
v.  Northway,  44  Minn.  61;  20  Am.  St.  Rep.  543;  White  v.  Wiggins,  32  Ala. 
424;  Farris  v.  Houston,  73  Ala.  250;  Coffin  v.  McLean,  80  N.  Y.  560;  David' 
son  V.  Alfaro,  80  N.  Y.  660;  Ainslie  v.  Boynton,  2  Barb.  258;  Lindsay  v. 
Jackson,  2  Paige,  581;  Conroy  v.  Dunlap,  104  Oal.  133.  Nonresidence  of  the 
party  against  whom  setoff  is  prayed  is  also  ground  therefor  in  some  juris- 
dictions: North  Chicago  Rolling  Mill  Co.  v.  St.  Louis  etc  Steel  Co.,  162  U.  S. 
596;  Bobbins  v.  Holley,  1  T.  B.  Mon.  191.  Cross-demands  and  counter- 
claims, whether  arising  out  of  the  same  or  wholly  disconnected  transac- 
tions, and  whether  liquidated  or  unliquidated,  may  be  enforced  by  way  of 
•etoff  whenever  the  circumstances  are  such  as  to  warrant  the  interference 
of  equity  to  prevent  wrong  and  injustice:  North  CJiicago  Rolling  Mill  Co.  v. 
St.  Louis  etc.  Steel  Co.,  152  U.  S.  596,  615.  The  impossibility  of  obtaining 
the  benefit  of  a  setoff  in  an  ordinary  suit  at  law  also  authorizes  a  court  of 
equity  to  enforce  it:  Ainslie  v.  Boynton,  2  Barb.  258,  263.  If,  however,  the 
demand  against  which  the  setoff  is  urged  has  been  assigned,  it  must  appear 
that  the  insolvency  or  removal  from  the  state  occurred  before  the  assign- 
ment: Bobbins  v.  Holley,  1  T.   B.  Mon.   191.     Cross-demands,   though  aa« 
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liquidated  by  judgment,  and  although  not  within  the  statute  of  setoff,  will, 
after  the  insolvency  of  one  of  the  parties,  be  set  off  in  eqnity  against  oue- 
another,  if,  from  the  situation  of  the  parties,  justice  cannot  otherwise  be  iloue: 
Davidson  v.  Al/aro,  80  N.  Y.  660.  If  the  plaintiff  is  a  married  woman, 
against  whom  a  personal  judgment  cannot  be  rendered,  a  court  of  equity 
will  set  off  a  debt  due  from  her  to  the  defendant  as  administrator,  against 
an  individual  debt,  though  the  two  demands  could  not  be  set  off  at  law,  tiia 
debts  not  being  due  in  the  same  right.  Nor  would  the  setoff  be  available 
in  equity  if  the  plaintiff  were  solvent  and  sat  juris  so  that  a  personal  juilg- 
ment  against  her  would  be  effective:  Farris  v.  BotistOH,  78  Ala.  250.  Tiie 
obligation  of  a  bankrupt  prior  to  his  discharge  cannot  be  set  off  against  a- 
claim  contracted  subsequent  to  his  discharge:  Petitpain  v.  Redeau,  6  La. 
Ann.  411;  and  if  a  creditor,  in  proving  his  claim  before  a  register  in  bank- 
ruptcy, fails  to  credit  the  bankrupt  with  an  unsatisfied  claim  against  him- 
self, he  cannot,  when  sued  by  the  assignee  for  such  claim,  plead  as  a  setoff 
the  amount  allowed  him  by  the  register.  A  party  defendant,  by  pleading 
a  setoff,  practically  brings  an  action  for  the  amount  of  that  setoff.  Conse- 
quently, the  creditor,  by  presenting  and  proving  his  claim  before  the  regis- 
ter, is  to  be  deemed  as  having  waived  "all  right  of  action  or  suit  against  the 
bankrupt"  under  the  statute,  and  the  creditor  will  not  be  allowed  to  da 
that  indirectly  which  the  statute  precludes  bim  from  doing  directly.  In 
other  words,  he  cannot  accomplish,  by  way  of  setoff,  that  which  he  would 
be  debarred  from  asserting  in  a  direct  action:  Russell  y.  Owen,  61  Mo.  185; 
Brown  v.  Farmers^  Bank,  6  Bush,  198.  But  in  Bemis  v.  Smitli,  10  Met.  194, 
199,  it  is  held  that  if  a  creditor  acts  unadvisedly  in  proving  hia  claim  against 
an  insolvent,  he  may  withdraw  it  so  far  as  he  is  allowed  so  to  do;  that  there 
seems  to  be  no  good  reason  why  his  legal  and  equitable  rights  should  be 
barred  by  a  mere  mistake,  and  that  the  defendant,  by  proving  his  debt  in. 
part  before  the  master,  is  not  precluded  from  his  claim  of  setoff  as  to  the 
part  so  proved.  To  make  a  setoff  after  insolvency  or  removal  from  the 
Btate  available  in  equity  the  allegation  of  insolvency  or  of  nonresidence 
should,  of  course,  be  properly  made.  The  fact  of  insolvency  or  of  non» 
residence  should  be  made  to  appear  clearly:  Duncan  v.  Magette,  25  Tex.  245,. 
249;  Levy  v.  Steinhach,  43  Md.  212,  217;  Marshall  v.  Cooper,  43  Md.  46,  57. 
Must  Dbmand  bb  Ddb  ? — Some  of  the  courts  hold  that  when  a  party  asks 
to  have  his  claim  against  an  insolvent  estate  set  off  against  a  demand  upon 
him  held  by  an  assignee  for  the  benefit  of  creditors,  it  will  not  be  allowed 
unless  his  claim  upon  the  estate  was  due  when  the  assignment  was  made. 
The  allowance  of  his  claim,  if  due,  is  placed  upon  the  ground  that,  by  rea- 
son of  the  existence  of  cross-demands  at  the  time  of  the  assignment,  which 
were  due,  or  might  have  become  due  at  the  creditor's  election,  an  equitable 
adjustment  by  way  of  setoff  is  made  without  interfering  with  the  equities 
of  others.  But,  after  the  estate  has  passed  to  an  assignee  upon  a  trust  t» 
hold  for  and  to  distribute  among  creditors,  it  is  said  that  the  former  and 
natural  equity  disappears  in  superior  equities  vesting  in  the  general  body 
of  creditors.  They  are  then  interested,  it  is  said  in  having  equality  of  distri- 
bution, and  if  a  creditor  who,  when  the  assignment  was  made,  had  no  right  of 
setoff,  is  allowed  it  afterward,  he  gains  a  preference.  By  the  intervention  of 
the  rights  of  third  persons,  under  the  assignment,  the  equities  change,  it  is 
claimed,  with  the  change  in  the  situation  of  the  original  parties,  to  the  mis^ 
fortune  of  the  creditor  holding  the.  demand  against  the  insolvent  estate,  but 
nevertheless  in  accordance  with  equitable  principles:  Fera  ▼.  Wickham.  135 
N.  Y.  223;  29  Abb.  N.  G.  200;  reversing  Fera  ▼.  Wick/iam,  61  Hun,  343^ 
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HvghUtv.  TJayes,  136  N.  Y.  163;  Newcomby.  Almy,  96  N.  Y.  30S;  Jordan 
■V.  National  Shoe  etc.  Bank,  74  N.  Y.  467;  30  Am.  Rep.  319;  Martin  v.  Kum>- 
muller,  37  N.  Y.  396;  10  Bosw.  16;  Bradley  v.  Angel,  3  N.  Y.  475;  Lay. 
bourn  V.  Seymour,  53  Miiiu.  105;  39  Am.  St.  Rep.  579;  Oatinan  v.  Batnvian 
Bank,  77  Wis.  501;  20  Am.  St.  Rep.  13G;  Spaiddiug  v.  Backus,  122  Mass. 
553;  L'3  Am.  Rep.  391;  Bosler  v.  Exchange  Bank,  4  Pa.  St.  32;  45  Am.  Dec. 
665;  Buie  v.  Aniea,  104  Mo.  91;  Lochwood  v.  Beckwith,  6  Mich.  168;  72  Am. 
Dec.  69;  Appeal  of  Farmers'  etc.  Bank,  48  Pa.  St.  57.  An  indebtedness, 
therefore,  of  an  insolvent  debtor  which  matures  after  his  assignment  for  the 
l>enefit  of  creditors  cannot  be  the  subject  matter  of  setoff  against  his 
assignee:  James  v.  McPhee,  9  Col.  486;  Martin  v.  Kunzmuller,  37  N.  Y.  396; 
Feia  V.  Wickkam,  135  N.  Y.  223;  29  Abb.  N.  C.  200;  reversing  Fera  v. 
Wickham,  61  Hun,  343;  Httse  v,  Ames,  104  Mo.  91;  and  it  follows  that  until 
a  claim  against  an  insolvent  debtor  has  matured  he  may  defeat  the  creditor's 
right  of  setoff  by  an  assignment  of  tiie  cross-demand:  Myers  v,  Davis,  22 
N.  Y.  489;  reversing  Myers  v.  Davis,  26  Barb.  367.  There  are  circumstances, 
however,  under  which  a  court  of  equity  may  restrain  a  credi  tor  of  the  insolv. 
ent  from  enforcing  a  definite  claim  against  him  until  an  undefined  indebted- 
ness due  from  the  insolvent  is  ascertained:  See  in/ra,  subdivision  *'  Ac- 
count," "Attachment,"  etc. 

A  setoff  is  enforceable  against  an  assignee  for  the  benefit  of  creditors  if 
it  is  a  demand  which  became  due  from  the  assis^nor  at  or  before  the  making 
of  the  assignment:  L'ty'iotirn  v.  Sei/motn;  53  Minn.  105;  39  Am.  St.  Rep, 
579;  Smith  v.  Spemjler,  83  Mo.  408;  Fera  v.  Wickham,  135  N.  Y.  223;  29 
Abb.  N.  O.  200;  reversing  Fej-a  v.  Wickham,  61  Hun,  343;  Armstrong  v. 
Warner,  49  Ohio  St.  376.  If  no  right  of  setoff  exists  when  an  assignment 
hy  an  insolvent  debtor  for  the  benefit  of  creditors  is  made,  it  cannot  after- 
ward arise  in  favor  of  one  in'lebted  to  the  insolvent  estate  who  is  also  a 
creditor.  If,  therefore,  there  was  among  the  assets  transferred  by  such  aa 
assignment  a  demand  against  one  who  at  the  time  the  assignment  was  made 
held  a  demand  against  the  assignor  which  had  not  then  matured,  he  is  not 
entitled  to  a  setoff,  although  his  claim  against  the  estate  matures  before 
that  against  him:  B'era  v.  Wickham,  135  N.  Y.  223;  29  Abb,  N.  0,  200;  re- 
versing  Fera  v.  Wickham,  61  Hun,  343.  In  the  administration  of  the  estate 
of  an  insolvent  debtor,  equality  among  creditors  is  equity  aa  a  general  rule; 
but  courts  are  not  required  to  ignore  the  principle  that  only  the  balance,  iu 
case  of  mutual  debts,  is  the  real  sum  owing  by  or  to  the  insolvent.  Courts 
of  equity  will  regard  claims  as  due  even  in  the  absence  of  a  technical  de- 
mand, if  equitable  considerations  require  that  they  should  be  applied  each 
to  the  other. 

Other  courts  make  a  distinction  between  cases  where  the  debt  of  the  ia« 
solvent  is  not  due  and  those  where  a  debt  owing  to  the  insolvent  is  not  due, 
and  will  allow  a  setoff  in  the  latter  class  of  cases:  Bradley  v.  Angel,  3  N.  Y. 
475;  Jones  v.  Piening,  85  Wis.  264;  Stephens  v.  Schuclimann,  32  Mo.  App, 
333;  Jones  v.  Bobinson,  26  Barb.  310;  Yardley  v.  ClUhier,  51  Fed.  Rep.  506; 
Drake  v.  Rollo,  3  Biss.  273;  Kentucky  Flour  Co.  etc  v.  Merchants'  Nat.  Bank, 
90  Ky.  225.  Otherwise  expressed,  a  setoff  will  be  allowed  in  equitj^on  the 
application  of  the  complainant,  where  the  defendant  is  insolvent,  althouoh 
the  debt  of  the  complainant  to  the  defendant  is  not  due;  but  it  will  not  be  al- 
lowed if  the  debt  of  the  defendant  to  the  complainant  is  paj'able  at  a  future 
day:  Bradley  v.  Angel,  3  N.  Y.  475;  Lindsny  v.  Jackson,  2  Paige,  581;  Cosier 
V.  Griswold,  4  Edw,  Ch,  304,  374;  Mel  v.  Holbrook,  4  Edw.  Ch,  539;  Chance 
V.  Isaacs,  5  Paige,  592.     Au  assiguee  of  au  iusolvent  debtor  "  has  oo  auihur- 
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ity  to  waive  the  time  of  credit  secured  for  the  sole  benefit  of  his  assignor, 
and  pay  a  debt  not  due,  with  credits  or  the  avails  of  credits  which  are  due 
to  the  assignor  at  the  time  of  making  the  assignment,  for  to  do  so  would 
tend  to  prejudice  the  creditors  of  the  insolvent's  estate;  but  a  debtor  to  such 
estate,  whose  debt  was  not  due  at  the  time  of  the  making  of  such  assign- 
ment,  has  the  authority  to  waive  the  time  of  credit  which  was  secured  for 
his  own  benefit,  and  pay  the  same  at  once  in  money  or  by  way  of  setoflF  of 
the  amount  due  him  from  such  estate  ":  Jones  v.  Piening,  85  Wis.  264,  267, 
per  Cassoday,  J.;  Hughitt  v.  Hayes,  136  N.  Y.  163.  On  the  other  hand,  the 
insolvency  of  a  party  is  held  to  be  good  ground  of  equitable  setoff,  eveu 
where  the  indebtedness  on  one  side  is  not  due,  and  that  it  makes  no  differ- 
ence in  which  party's  favor  is  the  immatured  debt:  Nashville  Trust  Co,  v. 
Bank,  91  Tenn.  336,  354.  It  is  said,  in  this  case,  that  the  supposed  hard* 
ship  or  injustice  resulting  from  the  anticipation  of  tlie  immatured  debt  may 
and  should  be  wholly  obviated  by  discounting  it  or  adding  interest  to  the 
due  debt  for  the  unexpired  time  of  the  debt  not  due,  and  iu  this  way  equal- 
ize the  interest.  The  allowance  of  the  equitable  setoff  in  a  case  where  the 
creditor's  claim  against  the  assignor  was  not  due  at  the  date  of  the  making 
of  a  general  assignment  is  not  supposed  to  be  iu  conflict  with  the  principle 
of  equal  and  ratable  distribution  of  the  assignor's  assets,  as  the  balance  du» 
constitutes  the  assets  for  distribution:  Nashville  Trust  Co.  v.  Bank,  91  Tean. 
336.  It  must  be  observed,  however,  that  cases  may  arise  in  which  there  i» 
as  strong  a  natural  equity  that  the  whole  of  the  estate  of  the  insolvent 
should  be  distributed  ratablj'  among  the  creditors,  as  that  part  of  the  asseta 
should  be  first  set  apart  and  applied  to  compensate  the  particular  debt  of 
the  complainant.  Where  the  equities  are  as  strong  on  one  side  as  on  the 
other,  the  legal  right  must  be  left  to  prevail:  Chance  v.  Isaacs,  2  Edw.  Ch, 
348. 

Purchase  of  Claim  with  Knowledge  of  Insolvency. — A  defendant, 
in  a  suit  by  an  assignee  in  insolvency  or  by  a  receiver,  will  not  be  allowed 
in  either  a  court  of  law  or  of  equity  to  interpose  as  a  setoff  or  counterclaim, 
by  reason  of  the  assignor's  insolvency^  a  claim  against  the  insolvent  pur- 
chased after  the  commencement  of  the  insolvency  proceedings  with  knowl- 
edge of  the  insolvency:  Smith  v.  Brinkerhoff,  6  N.  Y.  305;  affirming  same 
case,  8  Barb.  519;  Enter  v.  Qiiesse,  30  S.  C.  126;  14  Am.  St.  Rep.  891;  Case 
V.  Cannon,  2S  La.  Ann.  112;  Smilh  v.  Bill,  8  Gray,  572;  Colt  v.  Brown,  12 
Gray,  233;  Diven  v.  Fhdps,  34  Barb.  224;  Long  v.  Penn  Ins.  Co.,  6  Pa.  St. 
421;  Pond  v.  Hanvood,  139  N.  Y.  Ill;  Mayo  v.  Davidge,  44  Hun,  342.  But 
in  California  it  is  held  that  a  claim  against  an  insolvent,  purchased  by 
his  debtor  prior  to  the  adjudication  of  insolvency,  but  with  full  knowledge, 
at  the  time  of  the  transfer,  of  the  fact  of  the  insolvency,  may  be  set  off  by 
the  debtor  against  the  debt  due  from  him  to  the  insolvent:  Conroy  v.  Dun- 
lap,  104  Cal.  133. 

Dkfkat  or  Setoff  by  Assignment. — A  claim  which  a  party  has  a  right 
to  set  otf  may  be  assigned  and  enforced  as  a  setoff  in  the  name  of  the  assignee 
after  suit  brought:  Kinney  v.  Tabor,  62  Mich.  517;  Dingee  v.  Sheais,  29 
Hun,  209;  Levy  v.  Steinbach,  43  Md.  212;  but  until  a  claim  is  due,  the  right 
of  setoff  may  be  defeated  by  an  assignment  or  sale  of  tlte  cross-demand: 
Myers  v.  Davis,  22  N.  Y.  489;  reversing  same  case,  26  Barb.  367. 

Rights  and  Liabilities  oir  Assignee  or  Rkceiver. — An  assignee  for 
the  benefit  of  creditors  takes  the  debtor's  estate  subject  to  all  equities  exist- 
ing at  the  date  of  the  assignment.     He  is  not  a  purchaser  for  value  without 
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notice.  All  claims  due  the  insolvent  pass  to  his  assignee  subject  to  all  de- 
fenses which  existed  against  them  in  the  hands  of  the  bankrupt.  The 
assignee  is  the  mere  representative  of  the  assi<^'nor  and  bis  estate,  and  stands 
in  his  shoes:  Nashvillt  Trust  Co.  v.  Bank,  91  Tenn.  336;  Kentucky  Flour 
Co.  V.  Merchanla'  Nat.  Bank,  90  Ky.  225;  Green  v.  Conrad,  114  Mo.  051; 
Stow  V.  Yaitoood,  20  111.  497;  Merwin  v.  Austin,  58  Conn.  22.  Consequently, 
if  one  has  a  right  of  setoff  against  another,  who  makes  an  assignment  for  the 
benefit  of  his  creditors,  the  right  is  equally  available  against  the  assignee; 
Scammon  v.  Kimball^  92  U.  S.  362.  So  with  receivers;  they  are  not  re- 
garded as  purchasers  for  a  valuable  consideration,  but  as  the  voluntary 
assignees  and  personal  representatives  of  the  insolvent,  and  the  assignment 
to  them  passes  the  rights  and  property  of  the  insolvent  precisely  in  the  same 
plight  and  condition,  and  subject  to  the  same  equities,  as  they  were  held  by 
the  insolvent.  A  debtor  of  the  insolvent,  therefore,  has  the  same  equitable 
right  of  setoff  against  a  claim  of  the  receivers  that  he  had  against  tlie  insoU 
vent  debtor  at  the  time  of  his  insolvency:  Receivers  v.  Paterson  Qas  Lic/lU 
Co.,  23  N.  J.  L.  283;  SlepJiens  v.  Schmhmann,  32  Mo.  App.  333;  Scott  v. 
Armstrong,  146  U.  S.  499;  In  re  Assignment  of  Hamilton,  26  Or.  579.  Aa 
assignee  or  receiver  cannot  set  up  a  claim  or  right  to  retain  the  property  in 
his  hands,  or  its  proceeds,  in  opposition  to  the  title  which  it  apparently  con- 
fers. He  cannot  offset  his  own  debt  against  the  common  fund  extended  to 
him  for  distril>ution:  Henriqties  v.  Hone,  2  Edw.  Ch.  120;  Vincent  v.  Gan- 
dolfo,  12  La.  Ann.  526.  In  a  suit  by  the  assignee  of  an  insolvent  debtor,  on 
a  covenant  of  warranty  in  a  deed  of  land  made  to  such  debtor,  the  defend- 
ant may  set  off  notes  and  accounts  due  to  him  from  such  debtor.  Ue  may 
also  set  off  such  notes  and  accounts,  in  a  suit  on  such  covenant,  brought  by 
the  purchaser  of  the  land  at  the  assignee's  sale  thereof,  if  the  purchaser, 
when  he  boucht  the  land,  had  notice  that  the  defendant  claimed  such  setoff: 
Bemia  v.  Smith,  10  Met.  J 94.  If  a  bankrupt,  upon  the  eve  of  his  insolvency, 
fraudulently  delivers  goods  to  one  of  his  creditors,  the  assignee  may  disaf- 
firm the  contract,  and  recover  the  value  of  tlie  goods  in  trover;  but  if  he 
brings  assumpsit,  he  aflSrms  the  contract,  and  the  creditor  may  then  set  off 
his  debt:  Benoist  v.  Darby,  12  Mo.  196.  A  bond  due  from  a  bankrupt  can- 
not be  set  off  against  the  defendant's  note  to  a  third  person  assigned  to  the 
assignee  of  the  bankrupt's  effects  after  commission:  Mrlver  v.  Wilson,  1 
Cranch  C.  C.  423.  So,  where  an  assignment  is  made  for  the  benefit  of  cred- 
itors, to  be  sold  by  the  assignees  for  the  payment  of  debts,  the  creditors  of 
the  assignor  cannot  offset  their  demands  in  payment  of  articles  purcliased 
by  them  at  the  public  sale  of  the  goods  by  the  assignees:  Bateman  v.  Cou' 
HOT-,  6  N.  J.  L.  104. 

Account — Agency — Attachment — ArroRNEY's  Lien. — A  claim  against 
an  insolvent  for  goods  sold  and  delivered  is  a  subject  matter  of  setoff  if  the 
claim  is  due,  otherwise  not:  Myers  v.  Davits,  22  N.  Y.  489;  26  Barb.  ;^67. 
An  agent  cannot  set  off,  as  against  his  principal's  assignee  in  bankruptcy, 
claims  accruing  after  the  date  of  the  assignment,  and  not  originating  out  of 
the  duties  of  his  agency:  Croshie  v.  Leary,  6  Bosw.  312.  A  garnisliee  has  a 
right  to  set  up  any  defense  against  the  attacliment  process  which  he  could 
have  done  against  the  debtor  in  the  principal  action;  an<l  if  tl»e  debtor  is 
insolvent  and  owes  tlie  garnishee  on  a  note  not  due,  for  which  he  lias  no 
sufficient  security,  he  is  not  bound  to  risk  the  loss  of  Ins  debt  in  answer  to 
the  garnishee  proce-ss,  but  may  go  into  equity  for  relief  by  way  of  equitable 
setoff:  Scliuler  v.  Israel,  1:10  U.  S.  506;  commented  upon  in  Nortii  Chicatjo 
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JRolUng  MiU  Co.  v.  St.  Louis  etc.  Steel  Co.,  152  U.  S.  598,  616.  The  rights  of 
•  garnishor  do  not  rise  above  or  extend  beyond  those  of  his  debtor;  and  it  la 
a  recognized  principle  that  the  garnishee  shall  not,  by  operation  of  the  pro- 
ceedings against  him,  be  placed  in  any  worse  condition  than  he  would  have 
been  in  had  the  principal  debtor's  claim  been  enforced  against  him  directly; 
and  that  the  liability,  legal  and  equitable,  of  the  garnishee  to  the  principal 
debtor  is  a  measure  of  his  liability  to  the  attaching  creditor,  who  takes  the 
shoes  of  the  principal  debtor,  and  can  assert  only  the  rights  of  the  latter. 
Therefore,  a  garnishee  occupying  the  double  position  of  debtor  to  the  prin- 
cipal defendant  in  a  definite  or  ascertained  amount,  and  that  of  a  creditor  of 
such  principal  debtor,  by  way  of  unliquidated  damages  arising  out  of  the 
breach  of  a  contract  in  existence  when  the  garnishment  proceedings  were 
instituted,  can,  after  an  order  at  law  subjecting  the  defined  indebtedness  to 
the  payment  of  the  garnishor,  invoke  the  aid  of  a  court  of  equity  to  restrain 
the  garuisheeing  creditor  from  enforcing  the  payment  of  the  amount  due 
until  the  unliquidated  damages  can  be  ascertained  and  set  off  against  such 
indebtedness,  on  the  ground  that  the  principal  debtor  is  insolvent  and 
a  nonresident  of  the  state  in  which  the  garnishment  proceedings  are  had: 
North  Chicago  RolUng  MiU  Co.  v.  St.  Louis  etc.  Steel  Co.,  152  U.  S.  596.  As 
to  how  far  tlie  lien  of  an  attorney  for  professional  services  may  be  supported 
in  an  equitable  action  by  way  of  setoff  against  a  judgment,  compare  David- 
son V.  Alfaro,  80  N.  Y.  660;  Marshall  v.  Coopet-,  43  Md.  46;  Levy  v.  Steiri' 
bach,  43  Md.  212. 

Banks,  Generally. — (a)  Set-off  in  Favor  of  Bank,  when  Allowed  and 
when  not. — The  effect  of  the  insolvency  of  a  bank  closing  its  doors  and  .stop, 
ping  its  business  is  to  make  all  its  deposit  accounts  and  certificates  of  de- 
posit at  once  become  due  without  demand  or  notice,  and  in  settling  its  affairs 
equity  and  justice  rt^quire  that  the  receiver  shall  deduct  from  the  amount 
due  a  creditor  all  sums  for  which  he  is  a  debtor,  and  shall  allow  a  debtor 
credit  for  all  sums  as  to  wliich  he  is  a  creditor.  A  debtor  is  one  who, 
upon  the  appointment  of  the  receiver,  is  liable  to  the  bank  for  the  payment 
of  money,  whether  as  principal  or  surety,  or  whether  the  liability  be  ma- 
tured or  not;  and  a  creditor  is  one  to  whom  the  bank  is  indebted  at  the 
(late  of  such  appointment,  whether  the  debt  is  due  or  not.  The  creditor 
may  assign  his  claim  after  the  appointment  of  the  receiver,  but  such  assign- 
ment is  subject  to  the  receiver's  right  to  set  oft'  claims  the  bank  may  have 
against  the  creditor:  Davis  v.  Lidustrial  Mfg.  Co.,  114  N.  C.  321.  A 
bank  oflBicer  of  an  insolvent  bank  wrongfully  withholding  its  assets  cannot 
require  the  allowance  of  a  setoff  or  counterclaim  as  a  condition  precedent 
to  the  delivery  of  the  possession  of  such  assets:  State  v.  Commercial  etc. 
Bank,  37  Neb.  174. 

If  an  insolvent  debtor  who  makes  an  assignment  for  the  benefit  of  cred- 
itors is  indebted  to  a  bank  with  wliich  he  has  money  on  deposit,  it  has 
been  held  that  the  bank  may  apply  the  deposit  as  a  credit  on  its  debt, 
although  the  debt  had  not  matured  at  the  time  the  assignment  was  made, 
as  the  right  of  equitable  setoff  exists;  and  the  bank  may  so  set  off  when 
sued  by  the  assignee  for  tlie  benefit  of  creditors:  Kentucky  Flour  Co.  v. 
MercJiants'  Nat.  Bank,  90  Ky.  225;  Fisher  v.  Hanover  Nat.  Bank,  64  Fed. 
Rep.  832;  Pennsylvania  Bank  v.  Farmers'  etc.  Bank,  130  Pa.  St.  209;  Nash' 
ville  Trust  Co.  v.  Bank,  91  Tenn.  336;  Ford  v.  Thornton,  3  Leigh,  695;  Kneclit 
V.  United  States  Sav.  Inst.,  2  Mo.  App.  563;  State  Bank  v.  Armstrong,  4  Dev. 
L.  519;  Demmon  v.  Boylston  Bank,  5  Cush.  194;  Jones  v.  Robinson,  26  Barb. 
310.     But  a  setoff  la  favor  of  the  bank  in  such  cases  Las  been  denied  upoa 
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the  gronnd  that  the  debt  to  the  bank  was  not  dae:  Jordan  v.  National  Shoe 
etc  Bank,  74  N.  Y.  467;  30  Am.  Rep.  319. 

A  bank  does  not  have  a  right,  it  is  aaid,  to  retain  •  cnstomer's  deposit  ai 
against  an  assignee  for  creditors  to  pay  or  apply  apon  an  imlebteduess  of 
the  customer  to  the  bank  not  yet  matured:  Jordan  v.  National  Sfioe  etc 
Bank,  74  N.  Y.  407;  30  Am.  Rep.  319;  Beckwith  v.  Union  Bank,  9  N.  Y. 
211.  If  a  debt  owing  to  a  bank  by  an  insolvent  is  not  due,  it  cannot  be  set 
off  against  a  debt  due  from  the  bank  to  him,  and  his  assignee  in  insolvency 
may  consequently  sustain  an  action  against  the  bank  therefor:  Oatman  v, 
'  Bativian  Bank,  77  Wis.  501;  20  Am.  St.  Rep.  136;  Chipman  v.  Ninth  NaL 
£ank,  120  Pa.  St.  86;  Stetson  v.  Exchange  Bank,  7  Gray,  425. 

The  bink  cannot,  as  against  a  debt  due  from  it  to  an  assignor  for  the  bene- 
fit of  creditors,  and  matured  before  the  insolvency,  set  off  notes  or  drafts 
indorsed  by  and  discounted  for  the  assignor  before  the  assignment  for  the 
benefit  of  creditors,  but  maturing  afterward:  Chipman  v.  Ninth  Nat.  Bank^ 
120  Pa.  St.  86;  or  notes  left  with  it  for  discount,  but  which  it  refused  to 
discount:  Stetson  v.  Exchange  Bank,  7  Gray,  425.  A  bank  may,  however, 
set  np  by  way  of  counterclaim  that  an  assignment  was  fraudulent.  Thus, 
the  plaintiffs,  being  assignees  of  an  insolvent  debtor  for  the  benefit  of  cred- 
itors, made  a  general  deposit  of  the  proceeds  of  the  assigned  property  in  the 
■defendants'  bank.  The  defendants,  who  were  creditors  of  the  assignor,  sub- 
sequently brought  an  attachment  suit,  in  which  the  deposit  in  question  was 
Attached,  with  other  property,  and  obtained  judgment  therein,  on  which  exe- 
cution was  returned  unsatisfied;  and,  in  an  action  by  the  assignees  to  recover 
the  deposit,  it  was  held  that  the  defendants  might  set  up  by  way  of  counter- 
claim that  the  assignment  was  fraudulent  as  against  creditors,  and  seek  to 
apply  the  deposit  in  payment  of  their  debt:  Laioience  v.  Bank  of  the  Republic, 
3  Robt.  142.  The  receiver  of  an  insolvent  bank  may,  where  a  note  is  due 
to  it  in  a  few  days,  and  where  the  debtor  has  a  deposit  in  the  bank  to  his 
credit,  apply  the  deposit  in  satisfaction  of  the  debt  due  to  the  bank:  Jones 
▼.  Rohimon,  26  Barb.  310. 

(?/)  Setoff  against  Bank  Allowed  when  and  when  not. — The  right  of  the 
debtors  of  a  bank  to  an  equitable  setoff  of  their  demands  is  not  affected  by 
the  appointment  of  a  receiver  upon  its  stopping  payment:  In  re  Receiver  oj 
Middle  Diet.  Bank,  1  Paige,  585;  19  Am.  Dec.  452.  Therefine,  if  a  bank 
becomes  insolvent,  and  a  receiver  is  appointed,  or  its  assets  are  placed  in 
the  hands  of  commissioners  for  liquidation,  the  depositor  may  set  off  his 
deposit  against  his  notes  to  the  bank  or  other  indebtedness:  Yardley  v. 
Clothier,  49  Fed.  Rep.  337;  State  v.  Brobston,  94  Ga.  95;  47  Am.  St.  Rep.,  ante, 
p.  138,  and  note;  Hughiltv.  Hayes,  136  N.  Y.  163;  Beattyv.  Scudday,  10  La. 
Ann.  404;  McCagg  v.  Woodman,  2S  111.  84;  In  re  Van  Allai,  37  Barb,  225; 
Receiver  etc.  v.  Tartter,  54  How.  Pr.  3S5;  Colt  v.  Brown,  12  Gray,  233;  Clarke  v. 
Hatckins,  5  R  I.  219;  Finnellv.  Neshit,  16  B.  Mon.  351;  Third  Swedish  AT.  E. 
Church  V.  IVetheirll,  43  111.  App.  414;  Second  Nat.  Bank  v.  Hemingray,  34 
Ohio  St.  381;  Smith  v.  Spengler,  83  Mo.  408;  Jones  v.  Piening,  85  Wis.  264; 
Salladin  v.  Mitchell,  42  Neb.  S59.  Tlie  depositor  may,  of  course,  set  off 
against  the  bank  any  other  credit  due  him,  as  well  as  a  deposit,  when  sued 
by  the  receiver:  See  cases  last  cited.  Notes  and  other  evidences  of  debt 
held  by  the  bank  are  assets  of  the  bank  only  so  far  as  there  may  be  balances 
due  to  the  bank  thereon  after  deducting  the  amounts  of  the  respective  de- 
posits made  bona  fide  while  the  bank  did  business,  and  its  effects  were  under 
its  own  control:  Slate  v.  Brobston,  94  Ga.  95;  47  Am.  St.  Rep.,  ante,  p.  l.iS. 
The  maturity  of  the  indebtedness  due  to  the  bank  is  not  material.    In  Yard' 
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ley  V.  Clothier,  49  Fed.  Rep,  337,  a  depositor  in  an  insolvent  bank  who  had 
indorsed  a  note  that  was  subsequently  discounted  by  the  bank  was  allowed, 
in  a  suit  by  the  bank  to  recover  the  amount  of  the  note,  to  set  oflf  his  de- 
posit against  this  amount,  although  the  note  matured  after  the  insolvency 
of  this  bank.  Although  a  debt  owing  by  the  insolvent  may  not  be  due,  the 
creditor  may  waive  the  credit  and  a  court  of  equity  will  then  apply  it  upon 
the  debt  from  the  insolvent  if  that  has  matured:  Hughitt  v.  Tiayet,  136 
N.  Y.  163.  A  debtor  of  an  insolvent  bank,  whether  his  indebtedness  has 
actually  matured  or  not  at  the  time  of  the  insolvency,  may  set  off  against 
his  indebtedness  to  the  receivers  either  a  deposit  in  the  bank,  or  bills  of  > 
the  bank  received  by  him  in  good  faith  before  the  failure  of  the  corporation: 
Receivers  v.  Paterson  Oas  Lirjht  Co.,  23  N.  J.  L.  283;  Jones  v.  Pieniiig,  85 
Wis.  264.  The  right  of  setoff  against  an  insolvent  bank  also  exists  in  favor 
of  one  who  has  acquired  tlie  title  to  money  due  from  the  bank  on  a  certifi- 
cate of  deposit  issued  to  a  third  person  without  a  formal  assignment  by  tlie 
latter:  Salladin  v.  Mitcliell,  42  Neb.  859.  So,  if  one  of  several  indorsers  of 
a  note  of  an  insolvent  debtor  to  an  insolvent  bank  is  also  a  creditor  of  such 
bank  he  is  entitled  to  avail  himself  of  his  claim  in  settlement  of  his  pro- 
portionate part  of  his  liability  on  such  note,  which  will  be  greater  or  less 
according  to  the  solvency  or  insolvency  of  the  other  indorsers:  Davis  v.  In- 
dustrial Mfg.  Co.,  114  N.  C.  321. 

On  the  other  hand,  after  an  assignment  by  an  insolvent  bank,  if  the  as- 
signee of  a  claim  is  himself  a  debtor  of  the  bank,  he  cannot  use  the  assigned 
claim  as  a  setoff  against  the  bank:  Davis  v.  Industrial  Mfg.  Co.,  114  N.  C. 
321.  So,  if  stock  in  the  hands  of  an  insolvent  banker  is  converted  prior  to 
the  banker's  assignment,  though  on  the  same  day,  not  directly  by  the 
banker,  but  by  creditors  with  whom  he  has  pledged  it,  the  owner  of  the 
stock  is  not,  upon  the  theory  that  the  conversion  of  the  stock  was  a  breach 
of  trust  which  enables  him  to  follow  the  proceeds  specifically,  entitled  to 
payment  in  full  out  of  the  assigned  estate:  Jaminou's  Appeal,  163  Pa.  St. 
143,  156.  A  debtor  to  a  bank  cannot  set  off  against  it  the  dividend  that 
will  be  coming  to  him  as  a  stockholder  in  the  company  when  its  affairs  are 
wound  up:  Ruckersiulle  Bank  v.  Hemphill,  7  Ga.  395.  Neither  can  the 
debtor  of  an  insolvent  bank  set  off  against  it  a  check  drawn  in  his  favor  by 
another  depositor:  Buttenoorth  v.  Peck,  5  Bosw.  341.  So  a  debtor  of  a  sus- 
pended bank,  acquiring  a  check  or  certificate  of  deposit  thereon  with  knowl- 
edge of  the  suspension,  cannot  set  off  the  amount  thereof  against  his  debt, 
though  he  acquires  the  check  before  a  receiver  for  the  bank  is  appointed: 
Re  Assignment  oj  Hamilton,  26  Or.  579;  Stone  v.  Dodge,  96  Mich.  514.  The 
fact  that  a  bank,  after  its  receiver  is  appointed,  makes  an  assignment  f«  r 
the  benefit  of  creditors,  does  not  discharge  the  lien  in  favor  of  all  its  cred- 
itors which  attached  to  its  assets  upon  the  receiver's  appointirient,  so  as  to 
permit  a  debtor  of  the  bank  to  set  off  against  his  debt  the  amount  of  a  check 
drawn  on  the  bank  acquired  by  him  after  the  appointment  of  the  receiver, 
but  before  the  assignment.  On  the  contrary,  the  equitable  interest  acquired 
in  the  assets  of  an  insolvent  bank  by  a  receiver  appointed  in  an  action  for 
their  distribution  merges  into  a  legal  lien  for  the  benefit  of  creditors  upon 
the  discharge  of  the  receiver  and  the  appointvient  of  an  assignee  for  the 
benefit  of  creditors;  and  debtors  of  the  insolvent  bank  do  not  acquire  by 
such  appointment  any  right  of  offset  on  account  of  claims  as  to  which  such 
right  did  not  exist  against  the  receiver:  Re  Assignment  of  HamiUon,  26  Or. 
679.  The  debtor  of  an  insoLeut  bank  cannot  counterclaim  the  amount  of 
a  deposit  against  the  assignees  of  an  insolvent  banker  who  have  acquired 
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the  chose  in  action,  lach  as  a  mortgage,  aaed  npon  by  thain,  before  its  ma- 
turity,  though  it  did  not  become  due  until  after  the  execution  of  the  assign- 
meat  for  the  benefit  of  creditors:  Richarda  t.  La  Tourette,  63  Hun,  623. 
Neither  ii  there  any  right  of  setoff  against  a  certificate  of  deposit  in  ordi> 
nary  form,  indorsed  by  a  bank  which  afterward  beuoiues  iusolveat,  until  a 
demand  for  payment  has  been  made:  Munger  v.  Albany  City  Nat.  Bank,  85 
N.  T.  580.  Stock  in  bank  cannot  be  set  off  against  a  note  given  to  the 
bank:  Harper  v.  Calhoun,  7  How.  (Miss.)  203;  Whittington  v.  Farmers'  Bank, 
6  Har.  &  J.  489.  The  receiver  of  an  insolvent  bank  cannot  allow  a  setoff 
against  a  debt  owing  to  the  bank,  where  the  demand  sought  to  be  set  off 
was  assigned  to  the  debtor  for  that  purpose  after  his  appointment;  and 
what  the  receiver  cannot  thus  do  directly  cannot  be  done  by  way  of  ratifica* 
tion  or  waiver:  Van  Dyck  v.  McQuade,  85  N.  Y.  616;  and  in  a  suit  by  the 
receiver  of  an  insolvent  bank  against  a  stockholder  to  compel  him  to  pay  an 
unpaid  subscription  to  the  stock,  the  defendant  cannot  set  off  a  deposit  due 
him  from  the  bank,  as  the  other  creditors  have  a  right  to  rely  upon  his  pay- 
ing in  the  money  due  from  him  for  stock  as  part  of  the  fun  1  for  the  payment 
of  the  debts:  Williams  v.  Traphngen,  38  N.  J.  Eq.  67.  In  Ea»tfrn  Bank  v. 
Capron,  22  Conn.  639,  where  the  receivers  of  the  insolvent  bank  sued  the 
iudorser  of  a  note,  which  was  held  as  part  of  the  assets  of  the  bank,  the 
court  would  not  allow  bills  of  the  same  bank  to  be  set  off  a^ain^t  the  plain- 
tiffs' demand,  although  a  portion  of  the  bills  were  held  by  the  defendant  at 
the  time  of  the  bank's  failure  and  when  the  note  became  due.  In  this  case 
the  bank  failed  before  the  note  became  due.  As  to  national  and  savings 
banks  see  those  heads  infra. 

Corporations. — A  setoff  is  allowable  in  equity,  aft6r  insolvency,  though 
one  of  the  parties  to  the  claim  is  a  corporation  from  which  or  to  which 
something  is  due,  and  though  it  is  not  within  the  statutes  respecting  the 
allowance  of  setoffs:  Layhouni  v.  Seymour,  53  Minn.  105;  39  Am.  St.  Rep. 
579.  Thus,  if  persons  indebted  to  a  corporation  on  account  hold  its  express 
contract  to  deliver  a  certain  amount  of  manufactured  goods,  and  prior  to 
any  demand  being  made  for  the  goods  the  corporation  becomes  insolvent 
and  makes  a  general  assignment  for  the  benefit  of  creditors,  such  persons 
may,  in  a  suit  against  them  by  the  assignee  for  the  benefit  of  creditors  to 
recover  on  the  account,  set  off  their  demand  on  the  contract  against  the  in- 
•olvent:  Laybourn  v.  Seymour,  53  Minn.  105;  39  Am.  St.  Rep.  579.  A 
judgment  against  an  insolvent  corporation  merges  the  prior  proceedings 
leading  up  to  it,  and  constitutes  a  cause  of  action,  so  that  when  it  is  made 
the  foundation  of  a  suit  at  law  it  becomes  the  contract  in  suit,  and  is  sub- 
ject to  a  counterclaim,  although  the  original  claim  sued  on  may  have  been 
in  tort:  Gre<'n  v.  Conrad,  114  Mo.  651.  A  building  and  loan  association 
may  have  a  right  of  setoff  against  the  assignee  of  an  insolvent  shareholder 
therein.  Tlius,  if  one  of  its  by-lawa  prohibits  the  transfer  of  any  share  of 
stock  while  anything  due  upon  it  remains  unpaid,  a  lien  is  thereby  created 
in  favor  of  the  association  for  the  indebtedness  due  against  the  shareholder, 
which,  in  case  of  his  insolvency,  is  available  again.-st  his  assignee;  and  in  an 
action  by  the  assignee  of  an  insolvent  member  lor  the  withdrawal  value  of 
shares,  the  association  may,  under  such  a  by-law,  8et  off  an  amount  which 
the  association  had  on  deposit  with  the  assignor,  as  a  banker,  at  the  time  of 
his  assignment:  Wetherell  v.  Tliirty-Jirst  Street  etc.  Assn.,  153  111.  361.  A 
debt  due  a  corporation  may  sometimes  be  set  off  against  a  dividend.  For 
example,  if  a  heavy  stockholder  in  a  corporation  owes  it  a  large  amount  of 
money,  and  becomes  insolvent,  and  the  receiver  gathers  a  comparatively 
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■mall  amount  of  assets,  not  including  the  stock  of  such  debtor,  it  is  possible 
for  there  to  be  a  receivership  without  a  dissolution,  with  the  added  possi- 
bility that,  if  the  circumstauces  shall  be  found  to  justify  such  a  course,  the 
receivership  may  be  discharged,  and  the  corporation  allowed  to  resume  its 
functions  and  manage  its  own  affairs.  But,  in  such  a  ca:>e,  where  there  is  a 
fund  to  be  distributed,  equal  justice  and  equity  among  the  stockholders  re- 
quires that  the  fund  to  be  distributed  shall  he  made  to  repay  to  the  cor- 
poration, so  far  as  it  is  sufficient  to  do  so,  that  share  of  the  corporate  funds 
which  such  debtor,  by  becoming  indebted  to  the  corporation,  had  withdrawn 
fur  his  individual  use,  to  the  detriment  of  the  other  stockholders.  This,  it 
is  said,  is  plain  natural  equity,  and  his  insolvency  makes  it  impossible  to 
do  justice  to  the  other  stockholders  except  by  making  his  distributive  share 
of  this  fund  compensate,  so  far  as  it  will,  the  debt  which  he  owes  to  the  cor- 
poration, and  is  therefore  a  peculiar  circumstance  which  makes  it  the  duty 
of  a  court  of  equity  to  order  the  debt  to  be  setoff  against  the  dividend:  Mir- 
rill  V.  Cape  Ann  Oranlte  Co.,  161  Mass.  212,  218.  So,  where  a  stockholder 
is  indebted  to  an  insolvent  corporation  for  unpaid  shares.  The  unpaid  sub- 
scription to  stock  or  shares  constitutes  a  trust  fund  for  the  benefit  of  the 
general  creditors  of  the  corporation,  and  such  debtor  cannot  set  off  against  it 
a  debt  due  him  by  the  corporation.  The  fund  arising  from  such  unpaid 
shares  must  be  equally  divided  among  all  the  creditors:  Sawyer  v.  Hoag,  17 
Wall.  610;  Mathis  v.  Pridham,  I  Tex.  Civ.  App.  58.  A  corporation  is  en- 
titled to  set  off  calls  made  before  its  winding  up  upon  unpaid  shares  and  de- 
bentures, as  against  a  pledgee  of  the  debentures,  who  does  not  give  notice 
of  the  assignment  until  after  the  call  is  made;  but  it  cannot  set  off  calls 
made  in  the  winding  up  subsequent  to  such  notice  and  its  entry  on  the 
register  of  debentures:  Christie  v.  Taunton  (1893),  2  Ch.  175.  Again,  where 
a  creditor  waives  his  right  of  setoff  against  an  insolvent  corporation,  he  can- 
not afterward  assert  it.  To  allow  him  to  do  so  would  be  practicing  a  fraud 
upon  the  other  creditors  of  his  debtor:  Hall  v.  United  Stales  Itis.  Co.,  5  Gill, 
484. 

Executors  and  Administrators.  — A  claim  against  an  insolvent  estate 
of  a  decedent  may  be  set  off  in  chancery  against  one  in  favor  of  the  estate: 
Niinsv.  Rood,  11  Vt.  96;  34  Am.  Dec.  669;  Hosmerv.  Merriam,  1  Root,  427; 
although  the  claimant,  owing  to  an  agreement  of  the  administrator,  neglected 
to  present  his  claim  to  the  commissioners  of  the  estate:  Nims  v.  Rood,  11 
Vt.  96;  34  Am.  Dec.  669.  Thus,  the  maker  of  a  promissory  note,  the  payee 
having  died  insolvent,  is  entitled,  in  a  suit  upon  the  note  brought  by  the 
administrator  of  the  insolvent  estate,  to  set  off  demands  against  the  estate 
arising  out  of  a  breach  of  covenant  in  a  conveyance  in  consideration  whereof 
the  note  was  given,  even  though  he  has  not  filed  his  claim  before  the  com- 
missioners of  insolvency:  Morrison  v.  Jewell,  34  Me.  146.  Offsets  acquired 
subsequently  to  the  death  are,  however,  at  the  risk  of  the  purchaser,  and 
he  cannot  set  them  up  against  the  insolvent  estate,  as  he  would  thereby  gain 
a  great  advantage  over  other  creditors,  who  are  by  law  entitled  to  equal  pro- 
tection. It  would  be  throwing  open  the  door  to  fraud,  by  suffering  cred- 
itors to  effect,  by  transferring  their  claims  to  the  debtors  of  insolvent  estates, 
what  they  could  not  directly  do:  Whitehead  v.  Cade,  1  How.  (Miss.)  95; 
Happoldt  V.  Jones,  Harp.  109.  In  a  suit  brought  by  the  administrator  of 
an  insolvent  estate  a  setoff  of  a  demand  not  yet  due  from  the  estate 
has  been  denied:  Bradley  v.  Angel,  3  N.  Y.  475;  but  allowed  where  it  was 
not  due  at  the  time  of  the  death,  but  became  due  before  the  commencement 
•f  the  suit:  Bosler  r.  Exchange  Bank,  4  Pa.  St.  32;  45  Am.  Dec.  665;  or 
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pending  the  suit:  Bijelow  v,  Folger,  2  Met.  255.  In  an  action  against 
two  persons  by  the  administrator  of  an  insolvent  estate,  upon  a  joint 
debt,  the  defendants  cannot  set  oSf  their  several  claims  allowed  by  the 
commissioners  of  insolvency  against  such  estate:  Fuller  v.  Wright,  18  Pick. 
403. 

Insurance  Companies. —The  right  of  setoff  is  available  against  an  in> 
snranco  company  which  has  became  bankrupt,  and  equally  available  against 
its  assignee:  Scammon  v.  Kimball,  92  U.  S.  362;  Sovereign  Life  Assur.  Co.  ▼. 
Dodd  (1892),  1  Q.  B.  405.  A  claim  for  a  loss  under  an  insurance  policy 
may  be  set  off  by  the  insured  against  his  indebtedness  to  the  company.  If 
his  indebtedness  is  not  due,  and  the  company  is  insolvent,  a  bill  in  equity 
will  lie  to  establish  the  setoff:  Drake  v.  Hollo,  3  Biss.  273.  Thus,  a  claim 
for  loss  by  fire  against  an  insolvent  lire  insurance  company  may  be  set  off 
against  a  bond  and  mortgage  given  for  money  borrowed  of  the  company: 
In  re  Olobe  Ins.  Co.,  2Edw.  Cii.  S25.  The  obligation  of  an  insurer  upon  hia 
premium  note  could  not,  however,  be  set  off  against  his  claim  on  the  insol'- 
vent  company  for  a  loss:  Pardo  v.  Osgood,  2  Abb.  Pr.,  N.  S.,  365.  If  a  per. 
son,  as  to  an  insurance  company,  stands  in  the  double  relation  of  stockholder 
and  debtor,  and,  upon  the  company's  becoming  insolvent,  he  takes  an  aa- 
signment  from  a  stranger  of  an  unpaid  balance  due  on  a  policy  of  insurance 
by  the  company,  he  cannot  set  off  the  whole  demand,  thereby  decreasing 
the  fund  to  which  all  the  creditors,  pro  rata,  are  entitled:  Long  v.  Penn  Ins, 
Co.,  6  Pa.  St.  421.  One  who  borrows  money  from  an  insurance  company 
upon  an  endowment  policy  may  set  off  the  amount  of  the  policy  against 
the  loan  in  an  action  to  recover  it  after  the  policy  is  due  by  its  terms,  and 
a  winding-up  order  has  been  made  against  the  company,  notwithstanding 
an  arrangement  sanctioned  by  the  court  without  his  assent  by  which  all 
policies  of  such  company  were  transferred  to  another  company,  and  the 
holders  thereof  are  to  receive  a  less  sum  in  full,  which  in  his  case  would 
be  less  than  the  loan:  Sovereign  Life  Assur.  Co.  v.  Dodd  (1892),  I  Q.  B. 
405.  In  New  York,  a  defendant  held  two  paid-up  endowment  insur- 
ance policies,  payable  to  the  defendant's  wife  in  case  of  his  death  prior  to 
a  specified  date;  otherwise  to  the  defendant,  the  reserved  value  of  which 
was  two  thousund  seven  hundred  and  seventy-nine  dollars  and  ninety-five 
cents.  In  a  snit  by  the  receiver  of  the  company  on  certain  claims  held 
by  the  company  against  the  defendant  it  was  held  that  the  defendant 
was  not  entitled  to  set  off  the  said  reserve  value,  on  the  ground  that  at  the 
time  of  the  appointment  of  the  plaintiff  as  receiver  the  policies  had  not 
become  due,  and  that  it  was  not,  therefore,  known  to  whom  they  would  be 
payable:  Neiocomb  v.  Almy,  96  N.  Y.  308.  But  this  opinion  is  criticised  in 
Cai~r  V.  Hamilton,  129  U.  S.  252,  holding  that  when  a  life  insurance  com- 
pany becomes  insolvent  and  goes  into  liquidation  the  amount  due  on  an 
endowment  policy,  payable  in  any  event  at  a  fixed  time,  and  sooner  if  the 
party  dies  before  that  time,  should,  in  settling  the  company's  affairs,  be  set 
off  against  the  amount  due  on  a  mortgage  debt  from  the  holder  of  the  policy 
to  the  company,  by  way  of  compensation  or  reconversion.  The  New  York 
case  did  not  advert  "  to  the  fact  that  the  interests  of  all  the  parties  became 
fixed  by  the  insolvency  of  the  company,  and  must  be  computed  as  expec* 
tancies  reduced  to  present  values. "  If  a  life  insurance  company  becomes 
insolvent  before  the  time  fixed  for  the  termination  of  an  endowment  policy, 
payable  to  the  holder  in  case  of  survival  until  that  time,  or  to  his  children 
in  case  of  his  death  before  it,  the  contingent  interest  of  each  party  is  fixed 
by  the  insolvency,  to  be  determined  by  the  tablet  ordinarily  used  for  that 
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pnrpoae:  Carr  v.  Uamilton,  129  U.  S.  252.  A  banker,  who  is  a  director  of 
an  insurance  company,  can  set  off  against  its  demand  for  money  it  has  on 
deposit  with  him,  bearing  interest  and  payable  on  call,  the  amount  due  on 
its  policies  issued  to  and  held  by  him:  Scammon  v.  Kimball,  92  U.  S.  362. 
If  the  holder  of  a  life  policy  borrows  money  of  his  insurer,  it  will  be  pre- 
sumed prima  facie  that  he  does  so  on  the  faith  of  the  insurance  and  in 
expectation  of  possibly  meeting  his  own  obligation  to  the  company  by  that 
of  the  company  to  him:  Carr  v.  Hamilton,  129  U.  S.  252. 

Joint  and  Separate  Debts — JaoGMENTS. — At  law  joint  debts  cannot 
be  set  off  against  separate  debts,  nor  separate  debts  against  joint  debts, 
because  in  such  cases  the  parties  are  not  the  same:  See  monographic  note 
to  Oregg  v.  James,  12  Am.  Dec.  153,  on  setoff;  but  in  particular  cases  in 
equity  joint  and  separate  debts  mayTbe  set  off  against  each  other,  after  in- 
solvency, as  where  the  debts  are,  in  reality,  mutual,  though  prosecuted  in 
the  names  of  others  nominally  interested:  Blake  v.  Langdon,  19  Vt.  485; 
47  Am.  Dec.  701;  Chenault  v.  Bus?i,  84  Ky.  528.  An  individual  claim  can- 
not be  set  up  as  a  counterclaim  to  a  joint  indebtedness  without  alleging 
that  the  plaintiff  is  insolvent:  Collier  v.  Erviii,  3  Mont.  142;  but  if  it  is 
necessary  to  effect  a  clear  equity  or  to  avoid  irremediable  injustice,  a  setoff 
will  be  allowed  though  the  debts  are  not  mutual:  Cosgrove  v.  Gosbtf,  86  Ind. 
511.  The  merger  of  a  debt  into  judgment  is  not  so  perfect  in  equity  aa  to 
preclude  the  judgment  creditor  from  resorting  to  the  original  demand  and 
the  relations  of  the  parties  to  it,  for  the  purpose  of  enabling  him  to  disclose 
and  assert  an  equitable  setoff.  The  holder  of  a  promissory  note,  who  took 
it  after  maturity,  holds  it  subject  to  every  objection,  including  equitable 
setoff,  to  which  it  was  subject  in  the  hands  of  his  assignor.  Hence,  the 
maker  of  a  separate  note  in  suit,  who  holds  an  overdue  joint  note  made 
by  the  plaintiff  and  another,  who  are  both  insolvent,  may,  in  equity,  set  off 
the  joint  demand:  Baker  v.  Kitmey,  41  Ohio  St.  403.  Again,  if  two  parties, 
one  of  whom  is  insolvent,  hold  a  judgment  against  a  third,  and  he  has  a 
judgment  against  the  insolvent,  a  court  of  equity  to  prevent  injustice  will 
ascertain  the  interest  of  the  insolvent  plaintiff  in  the  former  judgment,  and 
will  set  off  against  his  interest  the  judgment  against  him:  Fulkerson  v. 
Davenport,  70  Mo.  541.  A  discharge  in  insolvency  of  one  of  two  joint  judg- 
ment debtors  transforms  the  debt  in  equity  into  a  several  one  against  the 
other,  so  that  an  assignee  may  make  it  a  setoff  against  a  judgment  held  by 
the  other  against  him,  and  thus  obtain  satisfaction  of  the  latter  judgment: 
Cosgrove  v.  Cosby,  86  Ind.  511. 

A  judgment  against  a  bankrupt,  pending  the  settlement  of  his  estate,  for 
conversion  is  not  a  proper  setoff  in  the  hands  of  an  assignee  thereof,  against 
whom  he  brings  suit  on  a  chose  in  action  set  off  to  him  by  the  bankrupt 
court  as  exempt  from  execution:  Weaver  v.  Voils,  68  Ind.  191.  A  judgment 
which  condemns  a  creditor  to  restore  property,  wrongfully  taken  to  satisfy 
his  claim  on  the  eve  of  his  debtor's  cession,  cannot  be  compensated  by  such 
claim:  Tale  v.  Nolan,  3  La.  Ann.  449.  A  judgment,  upon  which  the  defend- 
ant is  in  execution,  will  not  be  set  off  against  another  judgment  in  his  favort 
Cooper  V.  Bigalow,  1  Cow.  56;  but  after  the  defendant  is  discharged  from 
prison  under  the  insolvent  act,  the  judgments  may  be  set  off:  Cooper  v. 
Bigalow,  1  Cow.  206.  After  insolvency  a  judgment  for  costs  may  be  set  off 
against  another  judgment  or  claim:  Crocker  v.  Claughly,  2  Duer,  684; 
Mieklet  v.  Brayton,  10  Paige,  138.  The  assignee  of  a  dormant  judgment  as 
•gainst  a  defendant  who  is  alleged  to  be  insolvent  may  sustain  a  suit  to 
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have  it  reviVed  and  set  off  against  a  judgment  which  has  since  been  re* 
covered  against  him  by  the  defendant  in  the  dormant  judgment,  and  which 
the  latter  is  proceeding  to  enforce  by  executivo  process,  and  in  the  meaa 
time  execution  on  the  later  judgment  will  be  enjoined:  Simpson  v.  Huston, 
U  Tex.  476. 

Landlord  and  Tkmant. — If  a  lessor  makes  a  contract  to  lease  a  farm  for 
a  term  of  years,  and  dies  before  the  end  of  the  term,  the  rent  accruing  from 
such  lease  after  the  death  of  the  lessor  cannot  be  set  ofif  by  a  debt  due  to 
the  tenant  from  the  lessor  at  the  time  of  his  death,  although  the  estate  of 
the  lessor  is  insolvent.  The  creditor  must,  in  auch  a  case,  share  ratably 
with  the  other  creditors  in  the  proceeds  of  the  realty.  The  rents  and  profits 
of  the  realty  are  not  liable  for  the  debts  of  the  decedent  until  they  are 
seqnestered  by  the  court:    Washington  v.  Castleman,  31  W.  Va.  832. 

MoRTOAoB  Debts. — A  mortgagor  of  personal  property,  after  default  in 
the  payment  of  the  debt  secured,  but  before  any  action  has  been  taken  on 
account  of  such  default,  may  lawfully  procure,  by  purchase  and  assignment 
from  a  tiiird  person,  a  debt  due  from  the  mortgagee,  who  is  insolvent,  and 
if  the  latter  refuses  to  allow  the  assigned  debt  as  a  setoff,  the  mortgagor 
may  go  into  equity  to  establish  it,  and  enjoin  a  sale  under  the  mortgage: 
Martin  v.  Mohr,  56  Ala.  221.     Compare  subdivision  "Trusts,"  etc.,  infra. 

National  Banks. — The  closing  of  a  national  bank  by  order  of  the  exam* 
iner,  the  appointment  of  a  receiver,  and  its  dissolution  by  the  decree  of  a 
circuit  court  necessarily  transfer  the  assets  of  the  bank  to  the  receiver.  In 
such  a  case  the  receiver  takes  the  assets  in  trust  for  the  creditors,  and,  in 
the  absence  of  a  statute  to  the  contrary,  subject  to  all  claims  and  defenses 
that  might  have  been  interposed  against  the  insolvent  corporation.  In  case 
of  insolvency  the  ordinary  rule  of  equity  is,  that  where  the  mutual  obliga* 
tious  have  grown  oat  of  the  same  transaction,  insolvency,  on  the  one  baud, 
justifies  the  setoff  of  the  debt  due  on  the  other;  and  there  is  nothing  in  the 
•tatutes  relating  to  national  banks  which  prevents  the  application  of  that 
rule  to  the  receiver  of  an  insolvent  national  bank  under  the  circumstances 
stated.  Hence,  if  the  customer  of  a  national  bank  borrows  money  of  it  in 
good  faith,  and  gives  his  note  therefor  due  at  a  future  day,  and  deposits 
the  amount  borrowed  to  be  drawn  against,  he  has  an  equitable,  though  not 
a  legal,  right,  in  case  of  the  insolvency  and  dissolution  of  the  hank  and  the 
appointment  of  a  receiver  before  the  maturity  of  the  note,  to  have  the  bal- 
ance to  his  credit  at  the  time  of  the  insolvency  applied  to  the  payment  of  his 
indebtedness  on  the  note:  Scott  v.  Armstrong,  146  U.  S.  499;  Adams  v.  Spokane 
Drug  Co.,  57  Fed.  Rep.  888;  Armstrong  v.  Warner,  49  Ohio  St.  376;  Balch  v. 
Wilson,  25  Minn.  299;  33  Am.  Rep.  467.  It  has  been  held  that  a  depositor  of 
the  bank  cannot  set  off  his  deposit  against  his  indebtedness  to  the  bank,  as 
it  would  give  a  preference  to  one  creditor  of  the  bank  after  the  act  of  insol« 
vency:  Venango  Nat.  Bank  v.  Tayhyr,  56  Pa.  St.  14;  Stephens  v.  Schuchmann, 
32  Mo.  App.  333.  But  if  a  setoff  is  otherwise  valid,  "it  is  not  perceived," 
says  Fuller,  C.  J.,  in  ScoU  v.  Armstrong,  146  U.  S.  499,  510,  "how  its  allow- 
ance can  be  considered  a  preference,  and  it  is  clear  that  it  is  only  the  bal- 
ance, if  any,  after  the  setoff  is  deducted,  which  can  justly  be  held  to  form 
part  of  the  assets  of  the  insolvent."  "The  reqnirement "  of  the  statute  "  as 
to  ratable  dividends,"  said  he,  "is  to  make  them  from  what  belongs  to  the 
bank,  and  that  which  at  the  time  of  the  insolvency  belongs  of  right  to  the 
debtor  does  not  belong  to  the  bank."  The  indorser  of  a  note  which  is  dis- 
counted by  a  national  bank,  and  which  matures  after  the  bank  becomes  in* 
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■olvent  and  a  receiver  is  appointed,  may  set  off  against  the  note  the  amount 
of  bis  deposits  in  the  bank  at  the  time  of  its  failure:  Yardley  v.  Clothier,  51 
Fed.  Rep.  606.  A  stockholder  of  an  insolvent  national  bank  cannot,  of 
course,  though  he  happens  to  be  one  of  its  creditors,  cancel  or  diminish  the 
statutory  assessment  to  which  he  is  liable  by  offsetting  his  individual  claiiiv 
against  the  bank:  Hohart  v.  Gould,  8  Fed.  Rep.  57.  So  the  debts  of  a  partner 
and  his  firm  to  an  insolvent  national  bank  cannot,  in  equity,  be  set  off  by  a 
receiver  of  the  bank  against  trust  moneys  which  the  partner,  after  the  debt* 
were  contracted,  mingled  with  the  firm  deposits,  without  the  bank's  knowl- 
edge, and  the  whole  amount  of  which  remained  continuously  in  the  bank 
until  it  failed:  Fisher  v.  Knight,  61  Fed.  Rep.  491. 

Partnership. — A  debt  due  from  a  bankrupt  and  other  persons  as  part- 
ners may  be  set  off  against  a  demand  due  to  the  bankrupt  individually,  al- 
though the  suit  is  in  the  name  of  the  bankrupt's  assignee:  Bean  v.  Cabbaness, 
6  Ala.  343;  and  a  judgment  against  an  insolvent  firm  is  a  good  equitable  set- 
off to  a  debt  due  to  one  of  the  partners  from  the  judgment  creditor  or  his 
assignee:  Seligmann  y.  Heller,  69  Wis.  410.  A  solvent  firm  of  which  a  bank- 
rupt is  a  member  may  set  off  against  a  debt  due  the  bankrupt  a  debt  due  by 
the  bankrupt  to  the  firm:  Warren  v.  Btirnham,  32  Fed.  Rep.  579;  and  one 
member  of  a  firm  will  be  allowed,  in  equity,  to  offset  his  own  judgment 
against  an  insolvent  debtor  seeking  to  enforce  a  judgment  against  such  firm: 
Jeffries  v.  Evans,  6  B.  Mon,  119;  43  Am.  Dec.  158.  A  deposit  of  trust 
moneys  is  a  lawful  setoff  in  favor  of  the  trustees:  Shipman  v.  Lansing,  25 
Hun,  290.  But  a  debt  due  a  partnership  cannot  be  set  off  against  a  debt 
due  by  an  individual  partner:  Weil  v.  Jones,  70  Mo.  560;  and  money  of  a 
firm  which  one  partner,  without  authority,  pays  to  his  individual  creditor, 
which  is  received  by  the  latter  in  good  faith  and  applied  upon  the  individual 
indebtedness,  cannot  be  set  off  by  the  receiver  of  the  firm  against  such  cred- 
itor's claims  against  the  firm:  Newhall  v.  Wyatt,  139  N.  Y.  452;  36  Am.  St. 
Rep.  712.  The  equitable  interest  acquired  in  the  assets  of  an  insolvent 
partnership  by  a  receiver  appointed  in  an  action  for  their  distribution 
merges  into  a  legal  lien  for  the  benefit  of  creditors  upon  his  appointment  a» 
assignee  for  the  benefit  of  creditors;  and  debtors  of  the  insolvent  partner- 
ship do  not  acquire,  by  such  appointment,  any  right  of  setoff  on  account  of 
claims  aa  to  which  such  right  did  not  exist  against  the  receiver:  Re  Assign- 
ment of  Hamiltm,  26  Or.  679.  If  a  firm  owes  a  village  and  the  village  owe* 
a  member  of  the  firm,  and  gives  him  an  order  on  the  village  treasurer,  and 
the  firm  and  its  members  make  general  assignments  for  the  benefit  of  cred- 
itors, the  village  cannot  set  off  the  indebtedness  of  the  firm  to  it  against  the 
order  in  the  hands  of  the  assignees:  Richards  v.  Union,  48  Hun,  263.  At 
law,  a  judgment  against  one  partner  individually  is  not  available  as  a  set- 
off, in  whole  or  in  part,  against  a  judgment  in  favor  of  the  partnership,  the 
debts  not  being  mutual.  Neither  will  a  court  of  equity,  on  the  ground  of 
insolvency,  set  off  one  judgment  against  the  other,  to  the  extent  of  the  in- 
dividual partner's  interest  in  the  judgment  in  favor  of  the  partnership;  Watt* 
r.  Sayre,  76  Ala.  397;  McOraw  v.  PeUibone,  10  Mich.  530.  A  defendant  in 
a  suit  at  law  cannot,  in  equity,  set  off  a  debt  due  to  him  as  surviving  part- 
ner from  the  plaintiff:  Hughes  v.  Trahern,  64  111.  48. 

Pkincipal  and  Surety. — Wherever  a  principal  can  claim  a  right  of  setoff 
in  a  court  of  equity,  the  surety  is  entitled  to  the  same  benefit:  Darby  v. 
FrtedmavCs  etd.  Co.,  3  MacAr.  349.  So,  in  an  action  against  a  surety, 
if  the  principal  debtor  is  a  party,  and  he  is  insolvent,  the  surety  may  set  off 
•gainst  the  debt  sued  on  a  debt  due  from  the  plaintiff  to  the  principal  debtor: 


April,  1894.]     St.  Paul  etc.  Tkust  Co.  v.  Leck.  593 

Becker  v.  Northwny,  44  Minn.  61;  20  Am.  St.  Rep.  543;  Anmlrong  v.  War- 
ner, 49  Ohio  St.  376.  A  surety  oa  a  transferred  oMigatiou  may  enforce  a 
setoff  in  favor  of  his  principal  and  against  the  assignee  for  his  own  protec- 
tion if  the  principal  debtor  is  insolvent,  the  rule  not  applying,  of  course,  if 
the  thing  transferred  is  commercial  paper  and  tlie  assignee  becomes  the 
bona  fide  holder  thereof  for  value:  Armstrong  v.  Warner,  49  Ohio  St.  376. 
For  other  cases  illustrating  the  surety's  equitable  right  to  indemnity  and 
to  enforce  it  by  way  of  setoflF,  see  Mack  v.  Kitsell,  20  Abb.  N.  C.  293;  Mer- 
win  V.  Austin,  68  Conn.  22;  Coffin  v.  McLean,  80  N.  Y.  560.  A  surety, 
until  he  pays  the  money  for  his  principal,  has  no  available  demand  against 
him  which  amounts  either  to  a  setoff  or  an  equitable  discount.  Hence, 
the  insolvency  of  the  principal  at  the  time  he  assigns  a  note  held  by  him 
upon  the  surety  does  not  entitle  the  latter  to  an  equity  against  the  note  in 
the  hands  of  the  assignee,  he  not  having  paid  the  debt  for  which  he  was 
surety  until  after  he  had  had  notice  of  the  assignment.  The  mere  fact  that 
he  was  the  surety  of  the  assignor  on  another  note,  who  was  insolvent  at  th» 
time  the  note  sued  on  was  assigned  to  the  plaintiflF,  and  also  at  the  periods 
when  both  notes  were  executed,  would  not  entitle  the  defendant  to  a  set- 
off, nor  constitute  an  equitable  defense  to  an  action  on  his  note  either  in 
the  name  of  the  assignor  or  assignee:  Walker  v.  McKay,  2  Met.  (Ky.)  294. 
In  a  suit  by  an  assignee  for  the  benefit  of  creditors  for  a  sum  due  the  assignor, 
the  defendant  cannot  set  off  payments  made  by  him,  after  the  assignment, 
as  surety  for  the  assignor,  although  such  payments  were  made  on  debts 
past  due  when  the  assignment  was  executed:  Walker  v.  McKay,  2  Met, 
(Ky.)  294;  Huse  v.  Ames,  104  Mo.  91;  NeUlea  v.  Huggins,  8  Rich.  273.         , 

Promissory  Notes. — According  to  the  principles  governing  the  law  of 
equitable  setoff,  the  courts  after  insolvency  have,  in  some  cases,  allowed 
a  setoff  either  in  favor  of  or  against  the  holders  of  promissory  notes: 
Colyer  v.  Craig,  11  B.  Mon.  73;  Blackaby  v.  Sarten,  9  B.  Mon.  120;  Appeal 
of  Farmers'  etc.  Bank,  48  Pa.  St.  67;  Maaa  v.  Goodman,  2  Hilt.  275;  Mar- 
tin V.  PUlnbury,  23  Minn.  176;  Mwrow  v.  Bright,  20  Mo.  298;  and  in  other 
cases  have  refused  it:  Stryker  v.  Beekman,  8  N.  J.  L.  209;  Spaulding  v. 
Backus,  122  Mass.  553;  23  Am.  Rep.  391;  Fidelity  etc.  Co.  v.  Haines,  78 
Md.  454.  Thus,  the  insolvency  of  an  assignor  at  the  date  of  the  transfer 
of  a  note  is  good  ground  in  equity  to  authorize  a  setoff  by  the  obligor  of 
notes  due  to  him  by  the  assigor  nat  the  date  of  the  assignment  acquired  by 
purchase:  Colyer  v.  Craig,  UK  Mon.  73.  In  an  action  upon  a  joint 
note  against  two  ur  more  defendants  the  separate  demand  of  one  of  them 
against  the  plaintiff  may  be  set  off  against  plaintiff's  demand:  Blackaby 
V.  Sarten,  9  B.  Mon.  120.  A  negotiable  promissory  note  purchased  for  a 
Taluable  consideration,  without  notice  that  an  action  has  been  commenced 
on  a  debt  due  from  the  purchaser  to  the  maker,  and  before  the  first 
publication  of  notice  of  the  issuing  of  a  warrant  in  insolvency  against  the 
maker,  may  be  set  off  in  such  action  when  prosecuted  by  the  maker's  as- 
signee in  insolvency,  even  though  not  yet  payable:  Aldrich  v.  Campbell,  4 
Gray,  284. 

But  a  note  not  due  upon  the  maker's  iosolTency  cannot  be  set  off  against 
his  debt:  Kimey  v.  Ring,  83  Wis.  636;  Martin  v.  Kunzmuller,  37  N.  Y. 
396;  Lochvood  v.  BeckwU/i,  6  Mich.  168;  72  Am.  Dec.  69;  Keep  v.  Lord,  2 
Duer,  78;  Bicks  v.  McQrorty,  2  Duer,  295;  Chance  v.  Isaacs,  2  Edw.  Ch.  348. 
So  with  one  purchased  after  an  assignment  for  the  benefit  of  creditors: 
Johnson  v.  Bloodgood,  1  Johns.  Cas.  61;  1  Am.  Dec  93.    If  notes  are  pledged 
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by  a  debtor  to  his  creditor,  aa  collateral  security  for  a  specific  debt,  the 
creditor,  in  an  action  against  him  for  the  conversionof  the  securities,  can- 
not set  off  his  general  demand  against  the  plaintiff,  who  is  an  assignee  for 
the  benefit  of  creditors:  Lane  v.  Bailey,  47  Barb.  395. 

PaBCHASsR  AT  VoiD  Sheriff's  Salb. — If  the  purchaser  at  a  sheriff's  sale 
under  a  void  execution  is  sued  for  trespass  by  the  defendant  in  the  execu- 
tion, who  is  insolvent,  he  may  set  off  the  purchase  money  paid  by  him 
against  any  judgment  for  damages  on  account  of  the  trespass,  not,  however, 
with  the  effect  of  suspending  the  trial  of  a  legal  issue.  The  court  should 
order  the  equitable  issue  to  be  transferred  to  the  equity  docket,  leaving  the 
claim  for  damages  to  be  tried  by  a  jury  in  the  ordinary  action,  and  sus- 
pending any  judgment  which  may  be  obtained  therefor  until  tha  deter mi» 
nation  of  the  equitable  issue:  Oeoghegan  v.  Ditto,  2  Met.  (Ky.)  433;  74  Am. 
Dec.  413. 

Railroad  Compakibs. — The  appointment  of  receivers  for  a  railroad  sys- 
tem, and  their  taking  possession  of  a  leased  line,  does  not  of  itself  work  an 
assignment  or  adoption  of  the  lease  so  as  to  make  the  receivers  liable  for  the 
stipulated  rental.  The  receivers  of  a  railroad  system  cannot  set  off  as  against 
a  claim  for  rentals  accruing  to  a  leased  line  during  the  receivership,  any 
cross-demands  alleged  to  have  accrued  to  the  lessee  prior  to  the  receiver- 
ship, as  the  two  claims  arose  in  different  rights.  In  such  a  case  it  is 
immaterial  that  the  lessor  is  insolvent  when  the  lease  provides  for  an  arbi- 
tration of  the  matters  claimed  as  a  setoff,  and  expressly  declares  that  the 
pendency  of  such  arbitration  shall  not  interfere  with  the  operation  of  the 
lease,  and  that  all  payments  and  transactions  under  the  lease  shall  continue 
exactly  as  if  no  controversy  had  arisen:  Farmers'  Loan  etc  Co.  v.  Northern 
Pac.  R.  R.  Co.,  58  Fed.  Rep.  257.  If  a  railroad  company  assigns  an  ac- 
count due  to  it  to  one  of  its  creditors,  who  sues  the  original  debtor  in  the 
name  of  the  company  and  obtains  judgment,  and  pending  such  suit  the 
original  debtor  pays  for  the  company  a  large  debt,  as  its  surety,  which 
debt  existed  previous  to  the  assignment,  and  the  company  at  the  time  of 
the  assignment  is  insolvent,  the  original  debtor  can  set  off,  in  equity,  the 
money  paid  for  the  company  against  the  judgment  obtained  by  the  assignee 
of  the  account:  Tuscumbia  etc.  R.  R.  Co.  v.  Rhodes,  8  Ala.  206.  The  com- 
pany also  has  a  right  of  setoff  under  the  following  circumstances:  The 
conductor  of  a  freight  train  permitted  a  certain  person,  in  violation  of  a 
rule  of  the  company,  to  ride  on  the  train.  Both  the  licensee  and  the  con- 
ductor sustained  injuries  from  an  accident  chargeable  to  the  negligence  of 
the  company.  The  conductor  recovered  a  judgment  against  the  company  in 
a  Tennessee  court  for  eight  thousand  dollars.  At  this  time  a  suit  brought 
by  such  licensee  against  the  company  was  pending  in  a  Mississippi  court 
for  the  recovery  of  five  thousand  dollars.  The  company  tendered  three 
thousand  dollars  to  the  conductor,  and  asked  that  he  be  enjoined  from  en- 
forcing the  collection  of  the  rest,  so  that,  in  case  the  licensee's  suit  should 
go  against  the  company,  it  might  charge  the  conductor  with  the  amount 
recovered  by  the  licensee.  The  conductor  being  insolvent,  it  was  held  that 
the  company  was  entitled  to  the  relief  sought:  Railroad  v.  Oreer,  87  Tenn. 
698. 

Savings  Bakks. — A  depositor  in  an  insolvent  savings  bank,  who  is  also 
a  debtor  to  it  for  money  borrowed,  is  not  entitled  to  set  off  his  debt  against 
the  amount  of  his  deposit  at  the  time  when  the  decree  of  insolvency  is 
made.  The  ordinary  rules  of  setoff  between  debtor  and  creditor  do  not 
apply  to  the  case.    The  bank  is  an  agent  for  the  depositors,  reoeiring  and 
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loaning  their  money,  and  its  losses  are  their  losses,  and  are  to  be  borne  by 
them  equally,  according  to  their  interest:  Stocktonv.  Mechamca*  etc.  Sav.  Bank, 
32  N.  J.  Eq.  163;  Hannon  v.  Williams,  34  N.  J.  Eq.  255;  38  Am.  Rep.  378» 
Oaboj'n  v.  Byrne,  43  Conn.  155;  21  Am.  Rep.  641.  In  an  action  by  such  » 
bank  agaiast  two  persons,  upon  a  joint  and  several  promissory  note,  the 
defendants  cannot  set  off  the  amounts  severally  due  them  from  the  bank: 
Barnatahle  Sav.  Bank  v.  Snow,  128  Mass.  512.  If,  however,  a  person  in- 
debted to  a  savings  bank  as  a  borrower  deposits  an  amount  less  than  the 
debt,  intending  to  use  the  money  so  deposited  for  a  payment  upon  the  debt, 
he  will  be  allowed  to  set  off  the  amount  deposited  against  the  debt:  Oabom 
v.  Byrne,  43  Conn.  155;  21  Am.  Rep.  641. 

Tbusts,  etc. — The  trustee  of  an  insolvent  debtor  stands,  in  regard  to 
cross-demands,  in  the  same  position  as  the  debtor  himself;  and,  therefore, 
in  a  suit  by  such  trustee  to  recover  from  administrators  with  the  will  an> 
nexed  a  legacy  given  to  the  insolvent's  wife,  payments  made  by  the  defend* 
ants  for  the  insolvent  are  available  as  an  equitable  defense:  Kraitse  v.  Beitel, 
3  Rawle,  199;  23  Am.  Dec.  113.  A  married  woman  who  mortgages  her 
separate  estate  for  the  debt  of  her  husband  acquires  the  rights  and  privi- 
leges of  a  suret}';  and,  wherever  the  principal  may  claim  a  right  of  setoff 
in  a  court  of  equity,  the  surety  is  entitled  to  the  same  benefit  Hence,  if  a 
husband  and  wife  unite  in  executing  a  trust  deed  upon  his  property,  and  also 
upon  her  separate  estate,  to  secure  the  promissory  note  of  the  husband  to 
a  trust  company  which  afterward  becomes  insolvent,  having  in  its  hands 
at  the  time  of  its  failure  a  cash  deposit  of  the  wife,  the  claim  of  the  wife, 
after  the  death  of  the  husband,  may  be  set  off  against  that  of  the  trust  com- 
pany, and  the  latter  is  entitled  only  to  the  difference  between  the  two 
amounts:  Darby  v.  Frtedmana  etc  Co.,  3  MacAr.  349.  So,  if  the  trustee  of 
an  insolvent  debtor,  under  a  deed  of  trust  which  leaves  out  certain  credit- 
ors, buys  property  at  his  own  trust  sale  at  less  than  its  value,  but  without 
any  actual  fraud,  such  trustee,  in  a  suit  by  the  unsecured  creditors  to  com- 
pel a  resale  of  the  property  for  their  benefit,  is  entitled  to  have  bona  tide 
debts  due  him  from  the  trustor  satisfied  out  of  the  increased  price  obtained 
by  a  resale  of  the  property  before  the  unsecured  creditors  can  come  in:  Elliott 
V.  Pool,  6  Jones  Eq.  42.  A  deed  of  trust  for  the  benefit  of  creditors  vesta 
the  title  of  personalty  in  the  trustee  when  the  deed  is  recorded  and  the  bond 
properly  filed.  Qence,  a  note  given  for  the  purchase  price  of  chattels  is  not 
a  good  setoff  against  a  demand  by  the  maker's  trustee  for  the  benefit  of 
creditors  upon  tlie  seller  for  damages  for  wrongfully  replevying  the  chattels 
after  they  have  passed  into  the  trustee's  possession:  Fidelity  etc  Co.  v. 
Haines,  78  Md.  454.  So,  if  a  corporation  puts  money  in  the  hands  of  its 
general  agent  as  trustee  for  safe-keeping  and  disbursement  in  the  business,  and 
afterward  makes  a  general  assignment  for  the  benefit  of  creditors,  he  can> 
not  offset  a  debt  due  him  from  the  corporation:  First  Nat,  Bank  v.  Barnum 
etc  Iron  Works,  58  Mich.  124;  55  Am.  Rep.  660.  A  demand  by  the  United 
States  for  the  proceeds  of  Indian  trust  bonds,  unlawfully  converted  to  their 
own  use  by  persons  who  illegally  procured  and  sold  them,  and  afterward  be- 
come wholly  insolvent,  is  a  demand  arising  upon  an  implied  contract,  or  one 
which  may  be  so  treated  by  a  waiver  of  the  alleged  fraud  in  the  conversion 
of  the  bonds,  and  is  therefore  a  proper  subject  of  setoff  by  the  United 
States  to  a  demand  made  by  the  general  assignees  in  insolvency  of  the  par- 
ties who  converted  the  bonds  to  their  own  use  for  the  price  of  certain  prop- 
erty formerly  belonging  to  the  insolvents,  and  by  their  said  general  assigaea 
•old  to  the  United  States:  Allen  v.  United  Slates,  17  WalU  207. 
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[67  Minnesota,  115.] 

McKiciPAL  Corporations — Streets  and  Sidewalks. — It  is  the  positiv* 
duty  of  a  municipal  corporation  having  exclusive  control  of  its  street* 
and  sidewalks,  and  having  the  means  within  its  power,  to  keep  them 
in  reasonably  safe  condition. 

MvNioiFAL  Corporations  —  Liability  ior  Injuries  Dub  to  Defectivb 
Sidewalks. — A  municipal  corporation  is  liable  for  an  injury  caused 
by  an  unsafe  sidewalk,  the  condition  of  which  is  due  to  the  plan  adopted 
for  its  construction,  where  the  city  could  have  remedied  the  defe(;t,  but 
did  not  do  so. 

M.  R.  Everett  and  H.  S.  Oipson,  for  the  appellant. 

John  Moonan  and  F.  B.  Andrews,  for  the  respondent 

^^'^  Gilfillan,  C.  J.  The  defendant,  a  municipal  corpo- 
ration, required  an  owner  of  a  lot  abutting  on  one  of  its 
streets  to  construct  a  plank  walk  along  the  street  by  the 
side  of  his  lot,  and  he  constructed  it  on  a  grade  given  him 
by,  and  under  the  direction  and  with  the  approval  of,  de- 
fendant's street  commissioner.  As  constructed,  the  walk 
made,  at  the  junction  of  this  new  walk  with  the  walk  along 
the  remainder  of  the  block,  a  drop  or  step  seven  or  eight 
inches  in  height.  It  is  apparent  there  was  no  necessity  or 
reason  for  having  the  drop,  instead  of  gradually  sloping 
'  the  grade  of  the  new  walk  until  it  came  to  the  grade  of  the 
remainder.  It  is  also  apparent  that  so  sloping  it  would 
have  made  a  safe  walk,  and  that  the  drop  made  it  dangerous 
to  one  passing  along  it  in  the  dark.  After  the  walk  had 
been  in  that  condition  for  about  a  month,  plaintiff,  passing 
along  it  in  the  dark,  hit  his  foot  against  the  face  of  the  drop, 
and  fell,  and  was  injured,  and  brings  this  action  to  recover 
for  the  injury.  From  a  judgment  after  verdict  in  his  favor 
the  defendant  appeals. 

Unless  the  defendant  is  exempt  from  liability  on  the 
ground  claimed  by  it  as  hereinafter  stated,  the  existence  of 
the  drop  in  the  sidewalk  to  the  knowledge  of  defendant, 
through  its  street  commissioner,  was  sufficient  to  make  de- 
fendant's negligence  a  question  ***  for  the  jury;  Tahor  v. 
City  of  St.  Paul,  36  Minn.  188. 

The  defendant  claims  it  cannot  be  held,  because  the  defect 
in  the  walk  was  in  the  plan  on  which  it  was  constructed; 
that  the  adoption  by  a  municipal  corporation  of  a  plan  for  a 
public  improvement  is  a  legislative  or  discretionary  function, 
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and  that  the  corporation  is  not  liable  for  the  consequences  of 
any  error  in  the  discharge  of  such  functions. 

That  a  municipal  corporation  is  not  liable  for  consequen- 
tial injuries  arising  from  the  bona  fide  exercise  of,  or  omis- 
sion to  exercise,  those  powers  which  are  conferred  on  its 
council  or  legislative  body,  and  the  exercise  of  which  as  to 
the  time,  extent,  and  manner  is  left  to  the  discretion  or  judg- 
ment of  such  body,  has  been  fully  recognized  by  this  court: 
Lee  V.  City  of  Minneapolis,  22  Minn.  13;  Alden  v.  City  of 
Minneapolis,  24  Minn.  254. 

Most  municipal  public  improvements  come  within  such 
powers.  Thus,  unless  controlled  by  charter  provisions,  when 
street  grades  shall  be  established,  and  on  what  planes  or 
levels;  when  grades  shall  be  changed,  and  to  what  planes; 
when  streets  shall  be  paved,  and  with  what  kind  of  pave- 
ment; when  sidewalks  and  crosswalks  shall  be  laid,  and 
of  what  material;  what  sewers,  gutters,  and  catch-basins 
shall  be  made,  and  when  and  how — are  usually  left  to  the 
judgment  or  discretion  of  the  legislative  body  of  the  corpo- 
ration. And  while,  of  course,  it  is  expected  the  best  results 
to  the  people  of  the  corporation  will  follow  the  efforts  of  that 
body,  it  is  not  enjoined  as  a  duty  to  produce  any  particular 
result,  so  that  failure  to  bring  it  about  will  make  the  corpo- 
ration liable  for  consequential  injuries. 

The  matter  of  keeping  streets  and  sidewalks  in  safe  condi- 
tion stands  on  a  different  footing.  It  has  always  been  held 
in  this  state  that  a  municipal  corporation  having  exclusive 
control  of  its  streets,  when  the  means  are  within  its  power, 
has  imposed  on  it  a  positive  duty  to  keep  such  streets  in 
reasonably  safe  condition.  Scores  of  recoveries  for  injuries 
resulting  from  neglect  of  that  duty  have  been  sustained  in 
this  court.  The  first  formal  statement  of  the  rule  was  in 
Shartle  v.  City  of  Minneapolis,  17  Minn.  308,  in  these  words: 
"It  is  well  settled  that  a  municipal  corporation  having  the 
exclusive  control  of  the  streets  and  bridges  **•  within  its 
limits,  at  least  if  the  means  for  performing  the  duty  are 
provided  or  placed  at  its  disposal,  is  obliged  to  keep  them 
in  a  safe  condition;  and,  if  it  unreasonably  neglects  this 
duty,  and  injury  results  to  any  person  by  this  neglect,  the 
corporation  is  liable  for  the  damages  sustained." 
.  In  this  particular  there  is  not  only  a  power  conferred,  but 
there  is  also  a  duty  imposed,  to  use  the  power  with  a  view  to  a 
particular  result,  to  wit,  the  safe  condition  of  the  streets.    Of 
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this  duty  Dillon  on  Municipal  Corporations,  fourth  edition^ 
section  1023  a,  says:  "  Which  duty  is  not  legislative  or  judi- 
cial, but  rather,  in  its  nature,  ministerial."  It  is  therefore  not 
left  to  the  corporation's  legislative  body  to  determine  when 
or  to  what  extent  the  duty  shall  be  performed,  nor  to  deter- 
mine it  has  been  performed;  for,  if  it  were,  it  would  be  a  dis- 
cretionary, not  a  positive,  duty. 

That  the  safe  condition  of  streets  concerns  the  safety  of 
life  and  limb,  and  not  only  convenience  or  property,  is  a  rea- 
son for  imposing  a  duty  in  respect  to  it  greater  than  is  im- 
posed with  respect  to  other  matters  of  public  improvement. 

No  question  is  made,  nor  can  there  be,  on  the  decisions 
that,  if  a  dangerous  defect  is  due  to  wear,  decay,  accident,  or 
the  act  of  a  third  person,  the  corporation,  upon  notice  of  it> 
must  seasonably  repair  it.  In  this  case,  if  the  property  owner 
had,  without  authority,  constructed  the  sidewalk  with  the 
dangerous  defect,  it  would  have  been  the  duty  of  the  corpo- 
ration to  seasonably  remedy  it.  The  corporation  might  adopt 
or  ratify  the  plan  on  which  the  owner  constructed  the  walk; 
but  to  hold  that  by  so  adopting  or  ratifying  it  it  could  avoid 
the  duty  to  remedy  the  defect  would  enable  it  to  determine 
whether  it  would  perform  the  duty  imposed  on  it  or  not,  and 
it  would  cease  to  be  a  duty. 

And  if  the  corporation  is  not  liable  in  case  of  a  dangerous 
defect  in  a  street  or  sidewalk,  because  the  defect  is  in  the 
plan  previously  adopted  for  its  construction,  then,  although 
it  is  its  duty  to  keep  the  streets  in  safe  condition  as  against 
natural  causes  or  the  acts  of  third  persons,  it  is  not  its  duty 
to  keep  them  in  such  condition  as  against  its  own  acts.  And 
whether  it  is  its  duty  or  not  will  depend  on  whetlier  it  i» 
responsible  for  the  unsafe  condition;  and  if  it  may,  without 
liability,  determine  in  advance,  in  adopting  a  plan  for  con- 
struction, that  a  certain  condition  of  the  *""  street  or  walk 
will  be  safe  enough,  we  do  not  see  upon  what  principle  it  is 
to  be  liable  if,  after  the  condition  exists,  from  whatever  cause, 
it  determines  the  street  or  walk  to  be  safe  enough,  and  to 
need  no  repair. 

We  have  not  used  the  term  "positive  duty"  in  the  sense 
that  the  corporation  insures  the  safe  condition  of  its  streets^ 
or  that  it  is  bound  to  maintain  them  in  that  condition  with- 
out reference  to  the  difliculties  in  the  way  of  doing  so.  Tiiere 
may  be  defects  that  are  practically  irremediable.  The  topog- 
raphy of  the  ground  may  be  such  as  to  render  it  practically 


April,  1894.]     Blyhl  v.  Village  of  Watebvillb.  699 

impossible  to  have  the  streets  entirely  safe.  In  that  case  the 
people  must  accept  such  as  with  reasonable  efforts  can  be 
provided.  The  law  does  not  require  of  the  corporation  un- 
reasonable things,  but  only  that  it  shall  employ,  in  perform- 
ing its  duty  as  to  streets,  the  diligence,  care,  and  skill  that 
an  ordinarily  prudent  person  having  a  similar  duty  to  perform 
would  employ.  If  it  do  so,  there  is  no  unreasonable  neglect. 
So  far  as  concerns  the  safe  condition  of  a  street  or  sidewalk, 
the  same  requirement  applies  to  adopting  a  plan  either  for 
its  construction  or  repair.  Of  course  the  corporation  would 
not  be  liable  merely  because,  in  the  opinion  of  a  jury,  a  safer 
or  better  plan  might  have  been  adopted.  To  illustrate:  we 
may  suppose  a  not  uncommon  case,  where,  owing  to  the  char- 
acter of  the  surface,  a  sidewalk  must  be  constructed  on  one 
of  two  plans,  each  leaving  it  more  or  less  unsafe — one  requir- 
ing a  slope  so  steep  as  to  be  unsafe;  the  other,  steps  that  will 
make  it  unsafe.  The  corporation  would  not  be  liable  for  the 
dangers  in  the  plan  adopted  merely  because,  in  the  opinion 
of  a  jury,  the  other  would  have  been  safer.  To  make  the 
corporation  liable,  the  plan  adopted  would  have  to  be  so 
much  and  so  obviously  more  unsafe  than  the  other  as  to 
show  a  neglect  to  employ  the  diligence,  judgment,  and  skill 
in  determining  the  plan  which  ordinary  care  would  require. 

We  are  cited  to  some  decisions  in  Michigan,  New  York,  and 
Pennsylvania  to  tlie  effect  that  a  corporation  is  not  liable  for 
the  consequences  of  a  dangerous  defect  in  a  street  or  walk 
due  to  the  plan  adopted  for  its  construction,  because  it  is 
only  an  error  of  judgment  in  a  matter  resting  wholly  in  the 
judgment  or  discretion  of  the  corporation.  Those  deci- 
sions are  irreconcilable  in  principle  with  other  decisions  of 
the  same  courts,  and  inconsistent  •**  with  the  proposition 
that  keeping  streets  in  reasonably  safe  condition  is  a  matter 
of  positive  duty,  and  not  of  discretion. 

We  are  therefore  of  opinion  that  the  mere  fact  that  an 
unsafe  condition  of  a  street  is  due  to  a  defect  in  the  plan  for 
its  construction  will  not  shield  the  corporation  from  liability 
for  injuries  caused  by  such  unsafe  condition.  There  i0  no 
merit  in  any  of  the  other  points  made  by  appellant. 

Judgment  affirmed. 

Canty,  J.  I  agree  with  the  result  in  this  case  and  with  the 
foregoing  opinion,  except  that  it  seems  to  me  it  does  not 
sufficiently  linnt  the  right  of  the  courts  to  impeach  or  review 
the  legislative  judgment  in  adopting  the  plan  of  improve- 
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ment.  When  the  alleged  defect  appears  to  be  a  part  of  the 
plan,  it  sliould  be  presumed  to  be  of  legislative,  not  of  minis- 
terial, origin,  until  the  contrary  is  proved.  The  courts  can- 
not review  the  legislative  judgment  at  all.  They  can  impeach 
it  only  when  it  is  not  legislative  judgment  in  fact.  Unless  it 
appears  that  the  alleged  defect  is  of  ministerial  origin,  it 
must  appear  that  there  is  such  gross  mistake  in  the  adop- 
tion of  the  plan  as  would  imply  a  failure  to  exercise  the  leg- 
islative judgment.  If  two  reasonable  minds  might  have 
adopted  different  plans,  the  legislative  judgment  cannot  be 
impeached  for  having  adopted  either  one  of  these  plans. 

Municipal  Liability  for  Defective  Sidewalks. — A  city  must  keep  its 
sidewalks  in  good  repair,  and  if  a  person  is  injured,  without  fault  on  hia 
part,  by  its  failure  so  to  do,  the  city  will  be  liable:  Note  to  McClure  v.  City 
of  Sparta,  36  Am.  St.  Rep.  927;  monographic  note  to  Ooddard  v.  Inhabi- 
tants of  Harpawell,  30  Am.  St.  Rep.  385,  on  the  liability  of  cities  for  the 
negligence  and  other  misconduct  of  their  officers  and  agents.  It  should 
also  be  held  liable  if  the  plan  adopted  for  the  construction  of  the  sidewalk 
was  so  manifestly  dangerous  that  a  court,  upon  the  facts,  can  say  as  a  mat- 
ter of  law  that  it  was  dangerous  and  unsafe,  though  it  is  sometimes  said 
that  while  liability  may  exist  for  negligence  in  the  execution  of  a  plan,  it 
cannot  arise  from  a  defect  in  the  plan  itself:  See  monographio  note  to  Ood' 
dard  v.  InhaJbitarUa  qf  Harpswell,  30  Am.  St.  Rep.  387,  388. 


Thoen  v.  Koohb. 

[67  Minnesota,  135.] 
EviDSNCB  09  Common  Repute  as  to  a  Boundary  established  ander  the 
United  States  system  of  surveys  is  competent  where  the  monuments  set 
in  making  those  surveys  have  disappeared. 

Action  to  recover  possession  of  a  strip  of  ground.  The 
defendant  Roche  and  his  brother  each  owned  a  quarter  sec- 
tion of  land.  The  line  between  the  two  quarter  sections  was 
surveyed  in  1876,  and  a  highway  laid  on  the  line  as  then 
located.  One  of  the  brothers  afterward  sold  his  land  to  the 
plaintiff  who  had  the  land  resurveyed  in  1890.  The  original 
survey  was  found  to  be  inaccurate,  but  the  government  quar- 
ter stake  could  not  be  located,  and  the  plaintiff's  surveyor 
divided  the  half  section  equally  between  the  two  parties. 
This  gave  plaintiff  the  strip  of  land  in  controversy.  There 
was  a  verdict  for  the  defendant,  and  plaintiff,  Thoen,  ap- 
pealed from  an  order  denying  his  motion  for  a  new  trial. 
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Taylor,  Calhoun  &  Rhodes,  for  the  appellant. 
Q.  W.  Stewart,  for  the  respondent 

*•*  GiLFiLLAN,  C.  J.  Ejectment.  The  matter  at  issue  is 
the  location  of  the  boundary  line  between  the  northeast 
quarter,  owned  by  plaintiff,  and  the  southeast  quarter,  owned 
by  defendant,  of  section  31,  this  depending  on  the  proper 
location  of  the  quarter  section  post  on  the  east  side  of  the 
section  established  by  the  United  States  survey.  As  is  fre- 
quently the  case,  that  post  has  disappeared.  It  appears  that, 
some  sixteen  years  before  the  trial,  one  Garrison,  a  surveyor, 
made  a  survey  of  the  east  and  west  line  between  the  north 
and  south  half  sections,  and,  as  he  supposed,  found  where  the 
quarter  post  of  the  United  States  survey  had  been,  and  set  a 
stake  there;  also,  that  a  public  highway  running  through 
the  town  east  and  west  was  on  or  near  the  line  between  the 
north  and  south  halves  of  the  section. 

The  court  below  permitted,  against  objection,  a  witness 
who  was  with  Garrison  at  the  survey  to  answer  the  question, 
"  Did  you  find,  when  you  were  making  that  survey  with 
Mr.  Garrison,  the  quarter  post  on  the  east  side  of  section 
31?"  The  answer  to  such  a  question  was  proper  to  go  to 
the  jury,  for,  whatever  it  might  be  worth,  its  value  was  to  be 
tested  by  further  examination  as  to  details.  Such  posts  are 
set  with  a  view  to  their  being  found  and  recognized  on  future 
surveys,  and  the  parties  making  such  surveys  may  testify 
directly  that  they  found  them. 

The  court  also  admitted,  against  objection,  evidence  of  com- 
mon repute  in  the  neighborhood  that  the  stake  set  by  Garri- 
son located  correctly  the  quarter  section  post,  and  also  of 
common  repute  that  the  location  of  the  quarter  post  was 
right  in  the  center  of  the  highway.  The  questions  as  put  to 
the  witnesses  were  general  as  to  time,  and  included  the  time 
down  to  the  trial.  The  general  objection  "*  that  it  was 
incompetent  did  not  point  out  with  sufficient  definiteness  the 
objection  that  the  questions  included  time  after  action  brought. 
Had  the  attention  of  the  court  and  opposite  counsel  been  called 
to  that  objection,  it  might  have  been  avoided  by  a  slight 
change  in  the  form  of  the  questions.  Where  such  is  the  case, 
the  specific  objection  must  be  made. 

There  is  considerable  difference  between  the  English  and 
many  American  authorities  in  the  application  of  the  rule 
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which  admits  evidence  of  common  repute  on  the  question  of 
boundaries.  The  English  decisions  confine  it  to  cases  of 
boundaries  that  are  matters  of  public  or  common  interest^ 
such  as  boundaries  of  counties,  towns,  parishes,  or  manors. 
Many  American  decisions  go  beyond  this,  some  going  so  far 
as  to  apply  the  rule  to  cases  of  purely  private  boundaries^ 
where  no  one  has  any  interest  in  the  question  but  the  two 
owners  of  adjoining  estates.  Some  of  those  are  without  the 
support  of  the  reason  for  the  rule.  The  rule  rests  on  neces- 
sity, better  evidence  of  the  boundary  having  ceased  to  exist, 
and  is  justified  on  the  theory  that  where  many  persons, 
members  of  a  community  more  or  less  extensive,  are  inter- 
ested in  a  common  boundary,  they  will  know  where  it  is,  and 
their  common  assent  will  prove  what  they  know. 

Boundaries  and  monuments  for  boundaries  under  the 
United  States  system  of  surveys  come  within  the  reason  for 
the  rule,  and  within  its  application,  even  under  the  English 
decisions.  In  the  first  place,  the  establishment  of  such 
boundaries  is  a  public  act,  and  not  merely  a  private  act  or 
agreement  between  two  owners  of  contiguous  estates.  In  the 
second  place,  it  may,  and  usually  does,  come  to  afiFect  the 
interest  of  many  persons.  Thus,  the  location  of  the  quarter 
section  post  affects  a  boundary  of  eight  quarter  sections  and 
thirty-two  quarter  quarter  sections.  And,  in  the  third  place, 
highways  are  frequently  laid  out  and  school  districts  ma}' 
be  established  with  reference  to  such  boundary  lines.  We 
are  therefore  of  opinion  the  evidence  was  competent. 

The  evidence  as  to  an  agreement  between  the  plaintiff's 
predecessor  in  title  and  the  defendant  locating  the  line  be- 
tween them,  and  of  acquiescence  in,  and  building  fences  with 
reference  to,  the  line  so  located,  was  not  very  full,  but  there 
was  enough  to  authorize  the  jury  in  finding  an  agreement 
that  would  be  binding  within  **•  the  rule,  as  stated  in 
Beardsley  v.  Crane,  52  Minn.  537. 

Order  affirmed. 

Buck,  J.,  absent,  sick,  took  no  part. 


Sdbveys— EviDBNCE  OF  CoMMON  REPUTE.  —Where  the  monumenta  of  • 
survey  have  disappeared  aucieiit  reputation  is  admissible  to  prove  the  boun- 
daries: City  of  Racine  v.  Emerson,  85  Wis.  80;  39  Am.  St.  Rep.  819,  and 
note.  After  twenty-one  years,  the  lines  of  a  survey  are  conclusive  as  stated 
therein,  and  it  is  immaterial  whether  the  marks  mentioned  in  the  survey 
ean  be  found  on  the  land  or  not:  See  monographic  note  to  Johnson  v.  Archi' 
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bald,  22  Am.  St.  Rep.  35,  on  aanreys.  A  new  survey  will  not  prevail  as  to 
the  location  of  quarter  section  comers  over  the  direct  testimony  of  witnesses 
who  saw  the  corners  as  located  by  the  original  survey:  MilU  T.  Penny,  74 
Iowa,  172;  7  Am.  St.  Rep.  474. 


Dennis  v.  Jackson. 

[67  Minnesota,  286.] 

Negotiable  Instruments — Effect  of  Blank  Indorsemeht  BEfORB  Db- 
LIVKRY. — The  legal  effect  of  a  blank  iuJorsemeut  written  on  the  back  of 
a  promissory  note,  before  delivery  by  one  not  a  party  to  the  note,  is  to 
make  him  an  absolute  maker  or  promisor.  He  is  an  absolute  surety  on 
the  note,  and  not  a  conditional  one. 

Negotiable  Instruments— Indorsement  cannot  be  Varied  by  Parol 
Evidence. — The  legal  effect  of  a  blank  indorsement  written  on  a  prom« 
issory  note,  before  delivery,  by  one  not  a  party  to  the  note,  for  the  pur- 
pose of  giving  it  credit,  cannot  be  varied  by  proof  of  a  parol  agreement, 
made  at  the  same  time,  that  he  was  to  be  charged  as  indorser,  and  not 
as  maker,  though  be  was  indorser  of  a  prior  note  for  which  the  other 
was  substituted. 

Action  by  Dennis  against  Jackson  atid  Dunsmoor  on  a 
promissory  note.  Dunsmoor  alone  answered,  alleging  that  it 
was  agreed  between  him  and  Humphrey  when  he  wrote  his 
name  on  the  back  of  the  note  that  he  should  be  regarded 
and  treated,  not  as  maker,  but  as  indorser;  that  the  note  was 
given  in  renewal  of  one  on  which  he  was  indorser,  and  the 
agreement  was  that  he  should  remain  on  the  new  note  in  the 
Bame  situation  he  was  in  upon  the  old  note;  that  when  the  new 
note  fell  due  it  was  not  protested  for  nonpayment  or  notice 
given  him,  and  that  for  this  reason  he  was  discharged. 

C  A.  Bucknam,  for  the  appellant. 

Savage  and  Pardy,  for  the  respondent. 

**''  Canty,  J.  This  is  an  action  brought  on  a  promissory 
note  made  by  the  defendant  Jackson  to  one  Humphrey,  and 
on  the  back  of  which  it  is  alleged  the  defendant  Duns- 
moor wrote  his  name,  before  delivery  to  Humphrey,  for  the 
purpose  of  giving  it  credit.  The  complaint  further  alleges 
thnt  before  maturity  Humphrey  indorsed  and  transferred  the 
note  to  plaintiff. 

The  answer  of  defendant  Dunsmoor  admits  the  making  of 
the  note,  and  that  he  wrote  his  name  on  the  back  of  it  before 
delivery  to  Humphrey,  but  denies  that  it  was  for  the  purpose 
of  giving  it  credit;  and  alleges  as  a  defense  that  this  is  a 
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renewal  of  a  prior  note,  made  by  a  third  party  to  defendant 
Dunsraoor,  which  was  secured  by  mortgage,  ***  which  note 
he  (Dunsmoor)  sold,  indorsed,  and  delivered  to  Humphrey, 
and  also  assigned  to  him  the  mortgage;  that  this  note  and 
mortgage  came  due  on  December  20,  1889;  that  prior  to 
that  time,  on  December  2,  1889,  Jackson,  who  had  in  the 
mean  time  become  the  owner  of  the  mortgaged  real  estate, 
made  the  note  in  suit  to  Humphrey,  and  secured  it  by  a  new 
mortgage;  that  before  the  delivery  of  this  note  to  Humphrey, 
defendant  Dunsmoor  indorsed  it  on  the -back  of  it,  at  the 
request  of  Humphrey  to  make  the  same  indorsement  on  the 
back  of  the  new  note  that  he  had  on  the  old  one;  and  at 
the  time  the  note  was  indorsed  to  plaintiff  he  had  knowledge 
of  this  fact.  This  answer,  on  motion  of  plaintiff,  was  ordered 
to  be  stricken  out  as  sham  and  frivolous,  and  from  this  order 
Dunsmoor  appeals. 

We  are  of  the  opinion  that  the  order  appealed  from  should 
be  affirmed.  Appellant  admits  that  he  wrote  his  name  on 
the  back  of  this  note  before  delivery.  The  legal  effect  of  this 
was  to  constitute  him  an  absolute  maker  or  promisor,  and  an 
absolute  surety  on  the  note,  and  not  a  conditional  one.  He 
cannot  vary  the  legal  effect  of  his  written  contract  by  parol 
evidence.  This  applies  to  a  blank  indorsement  on  a  note  as 
well  as  it  does  to  a  contract  written  out  in  full.  A  defendant 
who  signed  his  name  on  the  back  of  a  note  before  delivery 
cannot  show  that  there  was  a  parol  agreement  made  at  the 
same  time  that  he  was  to  be  charged  as  indorser,  and  not  as 
maker:  Peckham  v.  Gilman,  7  Minn.  446.  It  is  always  com- 
petent to  prove  by  parol  the  time  of  delivery  of  a  written 
instrument,  even  though  such  proof  may  change  the  legal 
eflfect  of  the  instrument.  Thus  it  is  competent  to  prove  that 
a  contract  dated  on  Sunday  was  in  fact  made  and  delivered 
on  a  week  day:  State  v.  Young,  23  Minn.  551;  Schwab  v. 
Righy,  38  Minn.  395.  The  date  of  delivery  is  not  a  part  of 
the  written  instrument,  but  an  extrinsic  fact.  When  the 
time  of  delivery  is  ascertained  and  the  instrument  so  deliv- 
ered identified,  then  parol  evidence  cannot  go  further  and 
add  oral  words  to  the  written  words  identified.  If,  in  a  case 
like  the  present,  words  are  to  be  added,  the  law  alone  must 
add  them.  The  defendant's  answer  shows  that  his  contract 
as  to  the  second  note  was  different  from  that  as  to  the  first 
note,  and  also  that  he  signed  this  second  note  to  give  it  credit, 
though  in  form  he  denies  this. 
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'®®  No  point  18  made  as  to  whether  or  not  this  answer 
should  have  been  assailed  by  demurrer  instead  of  a  motion 
to  strike  it  out,  and  no  point  is  made  as  to  whether  or  not 
this  is  an  appealable  order,  and  we  are  not  to  be  understood 
as  deciding  either  point.     Order  aflBrmed. 

Buck,  J.,  absent,  sick,  took  no  part. 

Nkootiablb  Instruments — Blank  Indorskment — Parol  Evidkmob. — 
A  third  person  who  iudorses  a  note  in  blank  when  executed  and  before 
delivery  is,  aa  to  a  subsequent  bona  fide  holder  for  value,  liable  thereon  as  a 
joint  maker:  Saligbiiry  v.  First  Nat.  Bank,  37  Neb.  872;  40  Am.  St.  Rep. 
527;  but  the  effect  of  such  indorsement  may  be  varied  by  parol,  although 
the  general  rule  is  that  a  parol  contract  cannot  be  introduced  in  evidence  to 
change  the  legal  import  of  a  blank  indorsement:  Notes  to  Holmes  v.  First 
Nat.  Bank,  41  Am.  St.  Rep.  738;  Toungbergv.  Nelson,  38  Am.  St.  Rep.  498. 
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[57  Minnesota,  294.] 

MuKiciPAL  CoHFORATioNs— Damages  70r  Chanob  or  Street  Osads.— If 
a  city,  after  a  railroad  right  of  way  has  been  acquired  over  a  street, 
changes  its  grade,  so  as  to  make  it  cross  over  the  railroad  tracks  on  a 
bridge,  with  approaches,  instead  of  crossing  such  tracks  on  a  grade 
crossing,  the  railroad  company  is  under  no  obligation  to  pay  damages 
to  the  owners  of  permanent  buildings  abutting  on  such  approaches 
caused  by  such  change  of  grade.  The  statute  creating  liability  for 
such  damages  imposes  it  on  the  property  benefited  by  such  change  of 
grade. 

Municipal  Corporations — Damages  fob  Change  o»  Street  Grade— Ef- 
fect OF  City's  Assuming  Liability. — While  a  city  may,  by  contract 
with  a  railroad  company  having  a  right  of  way  over  one  of  its  streets, 
assume  all  liability,  as  between  itself  and  the  company,  for  damages 
caused  to  the  owners  of  property  by  changing  the  grade  of  a  street,  this 
will  not  relieve  the  property  benefited  from  the  statutory  liability  for 
«nch  damages,  especially  where  the  company  was  never  liable. 

Municipal  Corporations — Reconsideration  of  Vote  Ordering  Changs 
OF  Street  Grade.  —  The  provisioa  of  a  city  charter  giving  the  city 
council  a  right,  after  all  claims  for  damages  caused  by  changing  the 
grade  of  a  street  are  filed,  to  reconsider  the  vote  ordering  such  change, 
IB  a  privilege  to  be  exercised  by  the  council,  and  the  owners  of  the 
property  to  be  taxed  to  pay  such  damages  cannot  claim  that  the  spe> 
eial  assessment  upon  their  property  is  void  because  the  city  council  had 
put  itself  in  a  position  where  it  had  no  opportunity  to  reconsider  ita 
vote  when  the  time  to  file  claims  for  damages  had  expired. 

Statutes — Subject  of  Act  not  Expressed  in  Its  Title. — The  title  of  an 
ant,  entitled  "An  act  amending  section  2  of  chapter  8  of  the  charter  of 
the  city  of  Minneapolis,"  creating  liability  for  damages  caused  by  • 
change  of  street  grade,  and  providing  for  a  special  tax  or  assessment  oa 
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property  benefited  to  pay  {he  same,  is  sufficient,  and  the  l«.w  is  not 
unconstitutional  because  the  subject  thereof  is  not  expressed  in  its  title. 

IfUNIOIPAL    CORPORATIONa  —  CONaXITUTIONALITY     OF    AOT    PEOVIDINO    »0R 

Special  AsaKSSMBMT. — The  provisions  of  an  act  providing  for  a  special 
assessment  on  the  property  benefited  by  a  change  of  street  grade  are 
not  unconstitutional  because  they  do  not  give  the  owners  of  such  prop- 
erty a  right  to  be  heard  as  to  who  shall  be  appointed  assessors,  or  a  right 
to  appeal  from  such  appointment. 
MoNiciPAL  Corporations  —  Injunction— Special  Assessment. — Owners 
of  property  benefited  by  a  change  of  street  grade,  and  on  whom  it  is 
sought  to  levy  a  special  tax  or  assessment  to  pay  the  damages  caused 
by  such  change,  have  an  adequate  remedy  given  by  statute  to  defend 
in  the  proceedings  to  obtain  the  tax  judgment,  and  to  have  such  judg« 
inent  reviewed  in  the  supreme  court,  and  they  cannot,  therefore,  re- 
strain by  injunction  the  proceedings  to  assess  such  special  tax  for 
benefits  on  the  ground  of  irregularities  in  the  assessment  proceedings. 

Injunction  against  the  city  of  Minneapolis  and  its  citjr 
clerk.     Judgment  for  the  defendants. 

Kitchel,  Cohen  &  Shaw,  for  the  appellants 

David  F.  Simpson  and  L.  A.  Dunn,  for  the  respondents. 

***  Canty,  J.  This  is  an  appeal  from  an  order  denying 
plaintiffs'  motion  for  a  new  trial  in  an  action  brought  to 
enjoin  the  city  of  Minneapolis  from  assessing  and  collecting 
a  special  assessment  of  taxes  on  the  property  of  the  plaintiffs 
for  benefits  to  their  property  in  changing  the  grade  of  Fifth 
street  north  in  said  city,  where  it  approaches  and  crosses  over 
the  tracks  of  the  Great  Northern  Railway  ***  Company  (for- 
merly St.  Paul,  Minneapolis  &  Manitoba  Railwaj^  Company) 
and  the  Minneapolis  &  St.  Louis  Railway  Company.  This 
street  was  laid  out  as  a  public  street  before  these  railway 
companies  acquired  their  rights  of  way.  Their  charters  each 
provide,  in  substance,  that  the  railway  company  shall  have 
the  right  to  construct  its  tracks  across  any  such  street,  but 
that  it  shall  restore  the  street  to  such  condition  and  state  of 
repair  as  not  to  impair  or  interfere  with  its  free  and  proper 
use.  This  and  other  parallel  streets  crossed  these  tracks 
formerly  on  grade,  and  the  city  instituted  mandamus  pro- 
ceedings to  compel  these  companies  to  lower  their  tracks, 
and  carry  these  streets  over  them.  The  construction  of  these 
charter  provisions  and  the  history  of  these  proceedings  may 
be  found  in  the  cases  of  State  v.  St.  Paul  etc.  Ry.  Co.,  35  Minn. 
131,  69  Am.  Rep.  313,  38  Minn.  246,  and  State  v.  Minneapo- 
lis etc.  Ry.  Co.,  39  Minn.  219.  But,  after  the  last  of  these 
cases  was  decided,  and  while  it  was  pending  in  the  United 
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States  supreme  court  on  writ  of  error,  it  was  stipulated  by  all 
the  parties  to  it  that  such  writ  should  be  dismissed,  and  the 
final  judgment  in  the  district  court  in  that  proceeding  should 
be  modified  so  that  the  tracks  should  be  lowered  less,  and 
the  grade  of  the  street  at  the  crossings  and  approaches  ac- 
cordingly raised  more,  and  the  approaches  made  consequently 
longer.  The  city  further  stipulated  that  it  "  assumes  all  lia- 
bilities for  damages  to  the  property  of  adjoining  owners  under 
the  provisions  of  its  charter,  by  reason  of  the  change  of  the 
grade"  in  the  streets,  "  made  necessary  by  the  building  of  the 
approaches  to  the  bridges  on  said  streets,  the  same  as  though 
the  said  city  were  itself  doing  the  actual  work  of  constructing 
said  approaches  in  accordance  with  said  change  of  grade." 
The  final  judgment  was  modified  pursuant  to  this  etiola- 
tion, and  the  railroad  companies  proceeded  accordingly,  low- 
ered their  tracks,  and  built  the  bridges  over  them,  and  the 
approaches  to  these  bridges  at  each  end  of  the  same.  These 
approaches  on  Fifth  street  were  partly  filled  in  prior  to  Septem- 
ber 1,  1891,  when  the  city  council  voted  to  change  the  grade  of 
Fifth  street  to  the  grade  stipulated,  and  the  approaches  were 
afterward  completed  by  the  railroad  companies  to  conform 
to  this  grade.  By  an  amendment  (Special  Laws  of  1885,  c. 
5)  to  the  city  charter  it  is  provided  tiiat  when  any  perma- 
nent building  has  been  constructed,  **'  abutting  on  any 
street,  after  the  grade  has  been  once  established,  and  the  city 
council  afterward  votes  to  change  such  grade,  the  owner  of 
such  building  may,  within  twenty  days  thereafter,  file  objec- 
tions stating  his  claim  for  damages;  that  unless  the  city 
council,  within  a  certain  time  thereafter,  reconsiders  its  vote, 
it  shall  appoint  five  freeholders  to  ascertain  the  amount  of 
damages  to  such  buildings,  caused  by  reason  of  such  change 
of  grade,  and  award  compensation  therefor,  and  also  assess 
the  amount  of  such  compensation  upon  the  property  to  be 
benefited  by  such  change  of  grade,  and  report  all  of  the  same 
to  the  city  council,  who  may  confirm  the  same,  or  refer  it 
back  to  the  same  or  another  commission. 

Such  claims  were  filed  for  the  change  in  grade  of  Fifth 
street,  and  such  a  commission  was  appointed.  They  assessed 
the  damages  to  the  permanent  buildings  thus  damaged  in 
the  sum  of  twenty  thousand  dollars  in  the  aggregate,  and 
awarded  that  amount  as  compensation  to  the  owners  of  such 
buildings,  and  assessed  or  levied  the  amount  so  awarded 
against  the  lands  and  premises  of 'these  plaintifi^s  and  others 
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AS  benefits  which  they  would  receive  by  such  change  in  grade^ 
and  hence  this  suit. 

1.  On  the  authority  of  State  v.  St.  Paul  etc.  Ry.  Co.,  35- 
Minn.  131,  59  Am.  Rep.  313,  appellants  claim  that  the  obli- 
gation to  pay  these  damages  rested  on  the  railway  companies. 
That  case  does  not  so  hold.  It  holds  that  it  was  their  duty 
to  restore  the  crossing,  and  where,  to  accomplish  this,  it  was 
necessary  to  build  approaches,  it  was  their  duty  to  build 
them;  and  if,  in  the  prosecution  of  the  work,  it  became  nec- 
essary to  encroach  upon  private  property,  that  they  had  th© 
power  of  eminent  domain,  and  should,  at  their  own  expense, 
acquire  the  rights  necessary  in  order  to  restore  the  crossing. 

Neither  are  the  cases  of  Robinson  v.  Great  Northern  Ry.  Co.,  48 
Mimi.  445,  and  Parker  v.  Truesdale,  54  Minn.  241,  decisive  of 
the  question  of  the  liability  of  the  property  benefited  to  pay 
the  damages  here  awarded,  as  claimed  by  respondent  and 
held  by  the  court  below.  In  those  cases  the  owners  of  prop- 
erty abutting  on  the  app/oaches  brought  suit  against  the 
railroad  companies  for  damages  resulting  from  the  change  of 
grade.  As  to  those  cases,  it  is  only  necessary  to  suggest  that 
the  right  to  damages  for  a  change  of  the  grade  of  a  street  is 
purely  a  creature  ****  of  statute,  and  the  mode  of  procedure 
provided  by  the  statute  for  the  recovery  of  the  damages  i& 
exclusive.  The  railroad  company,  in  doing  the  work  of  mak- 
ing the  change  of  grade,  was  acting  for  the  city,  and  under 
its  authority  and  rights.  Then  it  necessarily  follows  that,  if 
such  abutting  owner  could  not  maintain  a  suit  against  the 
city  for  damages,  he  could  not  against  the  railroad  company. 
He  could  only  follow  the  exclusive  remedy  given  him  by  the 
statute.  But  these  plaintiffs  are  not  in  that  position.  They 
do  not  stand  upon  the  statute  for  their  rights,  while  repudiat- 
ing it  for  their  remedy;  they  do  not  stand  upon  or  claim  under 
this  statute  at  all. 

We  are  of  the  opinion  that  the  railroad  companies  were 
not  primarily  liable  for  the  damages  to  abutting  owners  re-^ 
suiting  from  the  change  of  grade  of  the  street.  The  right  to 
such  damages  is  one  that  did  not  exist  when  the  railroad 
charters  were  granted.  Then  the  obligation  to  pay  such 
damages  was  not  a  charter  obligation.  Whether  or  not  the 
legislature  could,  since  it  granted  the  charters,  and  the  com- 
panies accepted  and  acted  upon  them,  have  imposed  this 
obligation  on  the  companies,  it  is  not  necessary  to  consider.. 
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It  is  sufficient  to  say  that  the  legislature  has  not  imposed  it 
on  the  companies,  but  on  the  property  benefited. 

It  is  true  that  the  court  and  the  city,  if  they  had  both  so 
decided,  could  have  compelled  the  companies  to  lower  their 
tracks  so  low  as  to  run  under  the  street  without  any  change 
of  the  street  grade.  But  the  object  to  be  attained  was  not  the 
preservation  of  the  then  existing  street  grade,  or  the  ex- 
emption of  these  plaintiffs  from  liability  for  these  statutory 
damages,  but  the  restoration  of  thft  street,  not  to  as  good  a  con- 
dition as  if  the  railroads  did  not  run  there,  but  to  such  a 
condition  as  was  reasonable  and  proper,  under  all  the  cir- 
cumstances— to  such  a  condition  as  not  "to  interfere  with  its 
free  and  proper  use."  The  city  and  the  court  decided  what 
this  reasonable  and  proper  condition  was  to  which  the  street 
should  be  restored.  It  is  immaterial  whether  one  or  the 
other,  or  both,  ultimately  so  decided.  As  far  as  these  plain- 
tiffs are  concerned,  they  are  conclusively  bound  by  the  result, 
and  cannot  be  heard  to  say  that  there  was  no  public  ne- 
cessity for  the  change  of  grade.  If  an  incident  of  that  result 
is  to  throw  these  statutory  damages  upon  them,  that  is  their 
misfortune. 

*••  2.  It  is  also  claimed  that  the  city  assumed  the  liabil- 
ity for  these  damages  in  its  contract  of  settlement  with  the 
railroad  companies,  and  that,  therefore,  it  has  become  a  lia- 
bility of  the  city  at  large,  and  the  damages  should  be  paid 
out  of  the  general  funds.  If  the  railroad  companies  were 
never  liable  for  these  damages,  the  contract  of  the  city  can 
hardly  be  construed  as  anything  more  than  a  contract  to 
save  the  companies  harmless.  The  city  is  the  agent  of  and 
represents  its  wards,  districts,  and  inhabitants  in  such  pub- 
lic matters,  and  a  contract  by  it,  assuming  their  obligations, 
cannot  be  construed  as  a  contract  assuming  the  obligations  of 
third  parties,  which,  as  between  them  and  the  city,  relieves 
them  from  liability. 

3.  It  is  further  claimed  by  appellants  that  this  special 
assessment  upon  their  property  is  void  because  the  city  coun- 
cil had  put  itself  in  a  position  where  it  had  no  opportunity  to 
reconsider  its  vote  when  the  time  to  file  claims  for  damages 
had  expired.  The  charter  provides  that  the  council  may  at 
that  time  reconsider  its  vote  if,  from  the  amount  of  damages 
claimed,  it.  deems  it  unwise  to  make  the  change  of  grade. 
This  right  to  rescind  the  proceedings  is  in  the  nature  of  a 
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privilege  to  be  exercised  by  the  city  council.  The  statute 
does  not  say  that  the  work  of  grading  shall  not  be  commenced 
before  the  time  to  rescind  expires,  and  it  is  in  the  discretion  of 
the  council  how  far  it  will  proceed  before  the  time  to  recon- 
sider arrives.  Whether  or  not  the  change  is  apparently  un- 
wise, and  the  damages  likely  to  be  so  great  and  oppressive 
to  those  assessed  to  pay  them  as  to  make  it  an  abuse  of  dis- 
cretion for  the  council  to  proceed  until  the  claims  for  dam- 
ages have  all  been  filed,  and  as  to  whether  or  not,  in  such  a 
case,  the  court  would  grant  relief,  and  as  to  whether  or  not 
the  application  should  be  made  promptly  before  expense  is 
incurred  in  carrying  out  the  work,  are  all  questions  which  it 
is  not  necessary  here  to  consider.  Neither  the  agreement 
with  the  railroad  companies  nor  the  prosecution  of  the  work 
before  the  time  to  reconsider  arrived  destroys  the  validity  of 
the  assessment  proceedings. 

4.  The  charter  of  Minneapolis,  chapter  8,  section  9,  pro- 
vides that  bridges  crossing  railroad  tracks  and  the  approaches 
thereto,  when  not  chargeable  to  the  railway  companies,  shall 
be  built  and  maintained  by  the  city  as  a  general  city  charge. 
The  appellants  cite  this  as  showing  that  these  damages  are  a 
general  city  charge.  Other  parts  of  this  section  provide  that 
tlie  grading  of  streets  shall,  except  as  above  provided,  be  a 
80O  vvard  charge.  The  section  applies  merely  to  the  grading 
of  streets  and  the  keeping  of  them  in  repair,  and  not  to  the 
establishing  of  grades,  or  the  changing  of  grades  once  estab- 
lished, or  the  payment  of  damages  therefor,  which  is  all  pro 
vided  for  by  the  Special  Laws  of  1885,  chapter  5,  amending 
section  2  of  this  chapter  8. 

5.  Appellants  claim  that  said  chapter  5  of  the  Special 
Laws  of  1885  is  unconstitutional,  because  the  subject  of  the 
act  is  not  expressed  in  the  title.  The  title  to  the  act  is  *'An 
act  amending  section  2  of  chapter  8  of  the  charter  of  the  city 
of  Minneapolis."  The  title  is  sufficient:  State  v.  Madson,  43 
Minn.  438;  Willis  v.  Mabon,  48  Minn.  140;  31  Am.  St.  Rep. 
626. 

6.  Appellants  claim  that  the  statute  authorizing  these  as- 
sessments is  unconstitutional,  because  the  parties  whose  prop- 
erty is  assessed  have  no  opportunity  to  be  heard  as  to  who 
shall  be  appointed  on  the  assessing  commission,  and  no  appeal 
is  allowed  in  which  a  new  commission  may  be  appointed  by 
the  court  after  hearing.  It  is  well  settled  that,  as  against 
the  state,  property  owners  have  no  such  constitutional  rights, 
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whether  the  assessment  is  of  some  regular  tax  for  general 
purposes  upon  the  regular  tax  districts,  or  of  some  special 
tax  for  a  special  purpose  upon  the  district  specially  benefited: 
Hennepin  County  v.  Bartleson,  37  Minn.  343;  Carpenter  v. 
€ity  of  St.  Paul,  23  Minn.  232;  State  v.  District  Court  of  Ram- 
sey County,  33  Minn.  295;  City  of  St.  Paul  v.  Rogers^  22  Minn. 
494. 

7.  Appellants  further  claim  that  the  tax  districts  desig- 
nated by  the  commissioners  are  too  small;  that  a  large  area 
of  the  city  was  benefited  by,  and  should  be  assessed  for,  these 
improvements;  that  the  boundaries  of  the  district  are  arbi- 
trarily fixed;  and  that  property  within  the  district  has  been 
omitted  which  should  be  assessed.  It  may  be  well  to  remark 
that  the  size  and  shape  of  the  tax  districts  might  properly 
have  been  influenced,  to  some  extent,  by  the  fact  that  simi- 
lar improvements  were  at  the  same  time  being  made  on 
Third  and  Fourth  streets,  and  were,  by  the  mandamus  pro- 
ceedings, provided  for  on  Seventh  street,  all  of  which,  as  well 
as  the  improvements  on  this  street,  will  connect  North  Min- 
neapolis with  the  southern  part  of  the  city. 

But  injunction  will  not  lie  to  restrain  tax  proceedings  when 
there  is  an  adequate  remedy  provided  by  the  statute.  It  has 
been  held  '•*  that  certiorari  will  not  lie  to  the  board  mak- 
ing such  an  assessment  to  review  such  errors;  that  the  only 
remedies  for  reviewing  the  acts  of  the  assessing  board  are  the 
riglit  given  to  defend  in  the  proceedings  to  obtain  the  tax 
judgment,  and  the  remedies  allowed  for  reviewing  that  tax 
judgment  in  this  court:  State  v.  Board  of  Public  Works,  27 
Minn.  442. 

If  the  assessment  proceedings  cannot,  prior  to  the  final  de- 
termination and  entry  of  the  tax  judgment,  be  reviewed  for 
such  errors  by  the  direct  proceeding  of  certiorari,  how  can 
such  proceedings  for  such  errors  be  attacked  collaterally  by 
injunction?     The  other  assignments  of  error  have  no  merit. 

This  disposes  of  the  case,  and  the  order  of  the  court  below 
fihould  be  affirmed.     So  ordered. 

Buck,  J.,  absent,  sick,  took  no  part. 

McNiciPAi,  Corporations— Damaobs  tor  Chanok  or  Strsrt  Osadb. — 
When  the  right  to  compensatioa  for  a  change  of  grade  is  given  by  statute, 
the  adjoining  property  owner  is  entitled  to  damages,  if  injured  by  the 
change,  whether  the  work  is  negligently  done  or  not;  but,  to  entitle  him  to 
recover,  ha  must  show  soma  substantial  injury  peculiar  to  himaelf  aloua^ 
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and  not  suffered  by  the  public  in  general:  See  monographic  note  to  O'Brien 
V.  Philadelphia,  30  Am.  St.  Rep.  848,  on  liability  of  cities  for  a  change  of 
grade  of  streets. 

Statutes— Subject  of  Act  not  Expressed  in  Title. — An  amendatory 
act  which  merely  recites  in  its  caption  the  title  of  the  act  sought  to  bo 
amended,  without  enlarging  its  scope,  is  constitutional  and  valid,  provided 
its  purview  is  germane  to  the  title  of  the  original  act:  Philadelphia  v.  Ridge 
Avenue  Ry.  Co.,  142  Pa.  St.  484;  24  Am.  St.  Rep.  512. 

Municipal  Corporations  —  Special  Assessments  —  Injunction. — The 
expense  of  local  improvements  in  a  town  or  city  may  be  met  by  local  assess- 
ments, in  whole  or  in  part,  and  equity  will  not  enjoin  the  collection  of  such 
assessments  except  under  special  circumstances,  such  as  leave  the  complain- 
ant without  any  remedy  at  law,  and  bring  his  case  under  some  of  the  recog- 
nized heads  of  equity  jurisdiction,  or  where  it  is  clear  that  the  tax  has  been 
imposed  without  authority  and  is  absolutely  void:  Murphy  v.  Mayor  etc.  of 
Wilmington,  6  Houst.  108;  22  Am.  St.  Rep.  345.  Assessments  for  the  im- 
provement of  streets  may  be  made  against  the  property  peculiarly  benefited, 
but  to  the  extent  only  of  such  peculiar  benefits:  Note  to  Manldin  v.  City 
Council,  46  Am.  St.  Rep.  734;  monographic  note  to  New  Orleans  v.  Telephone 
etc.  Co.,  8  Am.  St.  Rep.  509,  on  what  is  a  tax,  and  what  impositions  may 
be  sustained  as  an  exercise  of  the  taxing  power.  The  collection  of  an 
assessment  will  not  be  enjoined  unless  some  special  reason  is  shown  for 
equitable  interference:  See  monographic  note  to  Holland  v.  Mayor,  69  Am. 
Dec.  199,  on  injunctions  to  restrain  collection  of  taxes  and  assessments. 
Proceedings  for  street  improvements  require  notice  and  hearing  where  the 
cost  of  such  improvement  is  to  be  apportioned  among  those  benefited;  but 
it  is  sufficient  if  ample  opportunity  is  afforded,  during  the  enforcement  of 
such  proceedings,  to  inquire  fully  into  the  legality  and  amount  of  the  assess* 
ment  levied:  Garvin  v.  Dausaman,  114  Ind.  429;  5  Am.  St.  Rep.  637. 


Ceookston  Improvement  Co.  v.  Marshall. 

[67  Minnesota,  833.] 

Dkeds — EviDBNCE  TO  Rbfobm. — One  who  seeks  to  have  a  deed  reformed  on 
the  ground  that  it  includes  land  not  intended  to  be  conveyed  must  es- 
tablish his  case  by  clear,  satisfactory,  and  convincing  proof.  A  mere 
preponderance  of  evidence  is  not  sufficient. 

Dbeds — Reformation  of,  fob  Mutual  Mistakb  of  Fact. — Though  the 
terms  of  a  deed  are  stated  according  to  the  intent  of  both  parties,  yet 
if  they  nse  the  description  they  do  because  of  their  mistake  in  respect 
to  the  land  to  which  that  description  applies,  this  is  a  mistake  of  faot 
justifying  a  reformation  of  the  deed. 

Deed— Reformation  of,  for  Mutual  Mistake  of  Fact — Illustration. — 
If  a  piece  of  unplatted  land  known  as  lot  4  lies  east  of  lots  6  and  7,  which 
last  two  lots  are  platted  and  constitute  a  town  addition,  having  dwell- 
ing-houses upon  them,  but  the  plat  laps  over  from  forty  to  seventy-five 
feet  eastward  upon  lot  4,  which  is  conveyed  by  deed  and  described  as 
lot  4,  the  parties  being  ignorant  of  the  fact  of  overlapping  and  suppos- 
ing that  the  west  line  of  the  unplatted  land  is  the  west  line  of  lot  4,  and 
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the  evidence  is  strong  that  what  the  grantor  agreed  and  intended  to 
convey  was  the  unplatted  portion  of  the  land,  the  deed  may  be  reformed 
so  as  to  except  therefrom  the  atrip  along  the  west  line  of  lot  4. 
Dkeds — Rkformation  of,  fob  Mistakk  Accompanied  bt  Fraud. — The 
mistake  of  a  grantor,  if  known  to  the  grantee,  who  conceals  the  truth 
from  the  grantor  in  order  to  secure  a  conveyance  of  land  from  him  which 
he  knows  the  grantor  never  intended  or  agreed  to  convey,  is  a  case  of 
a  mistake  of  one  party,  accompanied  by  fraud  or  inequitable  conduct 
of  the  other  party,  and  is  good  ground  for  a  reformation  of  the  instru- 
ment. 

Action  to  reform  a  deed.  The  plaintiff,  the  improvement 
•company,  conveyed  lot  4,  mentioned  in  the  opinion,  to  the 
defendants,  Marshall  and  others,  not  knowing  at  the  time 
that  the  platted  town  lots  overlapped  upon  the  western  bound- 
Ary  of  lot  4.  Upon  discovering  this  fact  the  improvement 
company  brought  an  action  to  reform  the  deed  so  as  to  ex- 
cept therefrom  the  strip  along  the  west  line  of  lot  4,  covered 
by  the  town  lots,  claiming  that  on  the  sale  its  agent,  Sampson, 
pointed  out  on  the  ground  to  the  defendant's  agent,  Munch, 
the  land  intended  to  be  conveyed  as  about  eleven  acres  in 
the  elbow  of  the  Red  Lake  river,  between  the  platted  town 
lots  and  the  river,  and  that  stakes,  fences,  and  improvements 
marked  the  line  between  the  platted  addition  and  the  un- 
platted land  to  the  east.  There  was  a  judgment  for  the 
plaintiff  and  the  defendants  appealed  from  an  order  denying 
.their  motion  for  a  new  trial. 

A.  A.  Miller',  for  the  appellants. 

H.  Steenerson,  for  the  respondent. 

836  Mitchell,  J.  Theonly  question  in  this  case  is,  whether 
the  evidence  justified  the  decision  of  the  trial  court  that  plain- 
tiff was  entitled  to  a  reformation  of  its  deed  to  defendants, 
having  in  mind  the  rule  that  to  entitle  a  party  to  such  relief 
the  proofs  must  be  clear,  satisfactory,  and  convincing — that 
&  mere  preponderance  of  evidence  will  not  suffice. 

One  Bjornstad  (plaintiff's  grantor)  owned  government  lots 
6  and  7  in  section  25,  and  lot  4  in  section  30,  lot  4  lying  im- 
mediately east  of  lots  6  and  7.  He  platted  Sampson's  Wood- 
land addition  to  Crookston  as  on  lots  6  and  7,  the  east  line 
of  the  addition  being  supposed  and  intended  to  be  the  line 
between  those  lots  and  lot  4,  but,  as  staked  out  on  the  ground, 
the  plat  in  fact  extended,  as  has  since  been  asoertained,  from 
forty  to  seventy-five  fe^at  eastward  over  upon  lot  4.  When 
the  survey  was  made,  stakes  were  stuck  at  the  corners  of  the 
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lots  and  blocks,  including  those  on  the  east  line  of  the  plat. 
What  was  east  of  the  platted  portion  was  marked  "Reserved 
for  '"'  Park,"  and  was  supposed  to  comprise  the  whole  of 
lot  4.  All  of  this  property,  both  platted  and  unplatted,  was 
subsequently  conveyed  to  defendant,  which  had,  prior  to  the 
deed  in  controversy,  conveyed  several  of  the  lots  on  the  east 
side  of  the  plat  to  various  parties,  who  had  erected  houses 
and  made  other  improvements  thereon. 

The  transaction  between  the  parties  to  this  suit  was  en» 
tirely  conducted  on  behalf  of  the  plaintiff  by  one  Sampson, 
its  president,  and  on  behalf  of  the  defendants  by  one  Munch. 

The  evidence  is  very  strong  to  the  effect  that  what  Samp- 
son agreed  and  intended  to  convey  was  the  unplatted  portion 
of  the  land,  he  supposing  that  ita  west  line  was  the  west  lin& 
of  lot  4,  or  substantially  so;  that  he  so  informed  Munch,  and 
pointed  out  to  him  the  stakes  on  the  east  side  of  the  plat  as 
being  the  line  of  the  land  proposed  to  be  sold  and  conveyed. 
Under  this  condition  of  things  the  deed  was  executed  de» 
scribing  the  premises  as  lot  4,  which,  for  the  reasons  stated,, 
includes  from  forty  to  seventy-five  feet  of  the  platted  ground. 
It  is  true  the  terms  of  the  deed  are  stated  according  ta 
the  intent  of  both  parties,  but  tliere  was  a  mistake  of  both 
(taking  the  view  of  the  facts  most  charitable  toward  Munch) 
in  respect  of  the  thing  to  which  those  terms  applied,  to  wit^ 
boundary. 

What  was  intended  was  to  convey  the  unplatted,  and  not 
any  part  of  the  platted,  land,  and  they  used  the  description 
they  did  because  of  their  mistake  in  supposing  that  the  west 
line  of  the  unplatted  land  was  the  west  line  of  lot  4.  This 
was  a  mistake  of  fact  which  would  justify  a  reformation  of 
the  deed:  2  Pomeroy's  Equity  Jurisprudence,  sec.  853.  The 
only  other  hypothesis  is  that  Sampson  was  laboring  under 
the  mistake,  and  that  Munch,  knowing  that  fact,  concealed 
the  truth  from  him  in  order  to  secure  a  conveyance  of 
land  which  he  knew  Sampson  never  intended  or  agreed  to 
convey.  This  would  be  a  case  of  a  mistake  of  one  party 
accompanied  by  fraud  or  inequitable  conduct  of  the  other 
party,  which  is  also  good  ground  for  reformation  of  a  written 
instrument:  3  Pomeroy's  Equity  Jurisprudence,  sec.  1376. 

Had  the  agreement  been  to  convey  lot  4,  and  had  there 
been  merely  a  mutual  mistake  as  to  its  boundaries,  this 
would  have  constituted  no  ground  for  a  reformation  of  the 
deed.     But,  assuming  the  presence  of  good  faith  oii  the  part 
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of  Munch,  it  seems  to  us  that  there  w^s  ample  proof  of 
mutual  mistake;  that  is,  that  there  was  "'*  a  meeting  of 
the  minds  of  both  parties — an  agreement  actually  entered 
into — that  it  was  the  unplatted  land  that  was  to  be  conveyed, 
but  that  they  used  the  description  they  did  because  of  a  mis- 
take in  respect  to  the  land  to  which  that  description  applied. 
With  knowledge  of  the  existence  of  the  improvements  made 
by  plaintiffs  grantees  on  several  of  the  lots  on  the  east  side 
of  the  plat,  it  is  hardly  possible  that  Munch  could  have 
honestly  believed  that  he  was  buying  or  that  Sampson  in- 
tended to  sell  those  lots. 
Order  affirmed. 

Buck,  J.,  absent,  sick,  took  no  part. 


Bkforhation  or  Debds. — A  deed  will  be  reformed  for  mistake  of  hot 
only  apoQ  clear,  satisfactory,  and  convincing  evidence  of  the  mistake: 
Turnery.  Shaw,  96  Mo.  22;  9  Am.  St.  Rep,  319,  and  note;  but  thii  rule 
does  not  extend  to  mistakes  of  law,  or  to  mistakes  in  the  intention  of  one  only 
of  the  parties  without  fraud  in  the  other:  Kuffner  v.  McConnel,  17  111.  212; 
63  Am,  Dec.  362.  The  rule  does  apply,  however,  where  the  other  party 
is  guilty  of  fraud:  Harding  v.  Long,  103  N.  C.  1;  14  Am.  St.  Rep.  775.  It 
is  the  rule  of  evidence  where  it  is  sought  to  reform  a  deed  so  as  to  make  it 
include  land  claimed  to  have  been  omitted  therefrom  by  mistake:  Turner 
y.  Shaw,  96  Mo.  22;  9  Am.  St.  Rep.  319.  A  deed  conveying  too  much  land 
may  also  be  reformed  for  mistake:  Gillespie  v.  Moon,  2  Johns.  Oh.  685;  7 
Am.  Dec.  559;  and  no  distinction  exists  between  the  principles  governing 
such  a  case  and  one  where  the  deed,  by  mistake,  omits  to  convey  land  in- 
tended to  be  conveyed:  Note  to  Elder  v.  Elder,  25  Am.  Dec.  212. 


Cleqhoen  V,  Minnesota  Title   Insubanob    and 
Trust   Company. 

•  [57  Minnesota,  341.] 

Pledgb.— Commercial  Paper  Pledged  as  Collateral  cankot  bb  Sold 
at  either  public  or  private  sale,  without  an  express  agreement  to  that 
effect. 

Pledge — Judicial  Sale  of. — A  court  of  eq  ity  may,  under  special  circum- 
stances, order  a  judicial  sale  of  commercial  paper  pledged  as  collateral. 
Thus,  if  the  pledgor  of  a  note  having  four  years  to  run  becomes  insol» 
Tent,  makes  an  assignment  for  the  benefit  of  creditors,  and  the  pledgee 
proves  his  claim  in  the  insolvency  proceedings,  there  should  be  a  jadi- 
eial  sale  of  the  note,  so  that  the  estate  of  the  insolvent  may  be  settled 
without  waiting  for  the  note  to  mature. 

Action  to  obtain  a  decree  for  the  judicial  sale  of  a  pledge. 
On  October  13,  1892,  the  defendant,  Whitney,  was  indebted 


616  Cleghorn  v.  Minnesota  T.  1.  &  T.  Co.        [Minn, 

to  the  plaintiff,  Cleghorn,  in  the  sum  of  six  thousand  dollars 
and  interest,  past  due.  Whitney,  at  that  time,  held  a  note 
and  mortgage  against  one  George  S.  Bicknell  for  seven 
thousand  dollars,  dated  August  25,  1892,  due  in  five  years, 
and  bearing  six  per  cent  interest.  Whitney  assigned  the  note 
and  mortgage  to  the  plaintiff  as  collateral  security.  On 
June  28,  1898,  Wiiitney,  being  insolvent,  made  an  assign- 
ment to  the  defendant,  the  Minnesota  Title  Insurance  and 
Trust  Company,  of  all  his  nonexempt  property  in  trust  for 
his  creditors,  and  it  accepted  the  trust.  Plaintiff  filed  his 
claim  with  the  assignee  on  October  25,  1893,  with  a  notifica- 
tion that  he  intended  to  exhaust  his  collateral  security  and 
look  to  the  assigned  estate  for  any  deficiency.  Plaintiff  then 
brought  an  action,  stating  these  facts  in  his  complaint,  and 
asked  judgment  against  Whitney  for  six  thousand  dollars 
and  interest;  that  the  note  and  mortgage  be  sold  by  the 
sheriff  at  public  auction;  that  the  proceeds  be  applied  upon 
the  judgment,  and  that  any  deficiency  be  allowed  as  a  claim 
against  Whitney's  estate.  The  trust  company  demurred  on 
the  ground  that  the  complaint  did  not  state  facts  suflQcient 
to  constitute  a  cause  of  action.  The  demurrer  was  overruled 
and  the  company  appealed. 

William  B.  Mclntyrs,  for  the  appellant. 

Henry  J.  Fletcher,  for  the  respondent. 

344  Mitchell,  J.  The  rule  of  law  undoubtedly  is,  that 
without  express  agreement  to  the  contrary,  commercial 
paper  pledged  as  collateral  cannot  be  sold  by  the  pledgee  at 
either  public  or  private  sale.  The  reason  for  this  is,  that  such 
paper  has  no  market  value,  and,  consequently,  if  exposed  for 
sale,  would  be  liable  to  be  sacrificed.  But  the  question  of  the 
right  of  a  pledgee  to  come  into  court  and  have  a  decree  for  a 
judicial  sale  of  the  pledge  is  an  entirely  different  question. 
This  was  always  a  well-recognized  head  of  equitable  jurisdic- 
tion even  where  the  pledgee  or  mortgagee  had  a  right  to  sell 
the  property.  The  sale  being  under  the  direction  and  con- 
trol of  the  court  it  has  the  power,  as  it  is  its  duty,  to  see  to  it 
that  the  property  shall  not  be  sacrificed;  and  hence  such  a 
sale  is  not  liable  to  the  evils  or  abuses  to  which  a  sale  by  a 
party  himself  is  subject.  Just  when  and  under  what  cir- 
cumstances a  court  would  or  should  order  a  sale  of  commer- 
cial paper  or  other  collateral  of  similar  character  it  is  not 
necessary  to  consider.     The  right  to  do  so,  at  least  under 
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special  circumstances,  is  undoubted:  Pomeroy's  Equity  Ju- 
risprudence, sees.  164,  1231;  Daniell  on  Negotiable  Instru- 
ments, sec.  833;  Jones  on  Pledges,  sec.  655;  Donohoe  v. 
Gamble,  38  Cal.  340;  99  Am.  Dec.  399. 

In  the  present  case  the  collateral  note  had  some  four  years 
to  run  before  it  matured.  The  pledgor  had  become  insolvent, 
and  had  made  a  general  assignment  for  the  benefit  of  all  his 
creditors.  The  plaintiff  had  proved  his  claim  in  the  insol- 
vency proceedings,  and  had  claimed,  as  he  might,  the  right 
to  participate  in  the  benefits  of  the  assignment  in  case  the 
pledged  property  proved  insufficient  to  satisfy  his  claim  in 
full.  Hence,  unless  the  collateral  should  be  sold,  the  final 
settlement  of  the  estate  of  the  insolvent  would  be  postponed 
for  several  years.  These  facts  made  a  proper  case,  even 
under  the  strictest  rule,  for  a  judicial  sale  of  the  collateral 
note. 

Counsel  for  defendant  argues  that  the  pledge  was  made 
\inder  a  contract,  implied  by  law,  that  the  paper  should  not 
be  sold,  but  that  '**  the  plaintiff  should  wait  until  its  ma- 
turity, and  then  collect  it  in  the  ordinary  way,  and  that  a 
•court  has  no  power  to  change  the  contract  of  the  parties. 
There  is  nothing  in  this  point.  The  question  is  one  of  rem- 
•edy,  rather  than  of  contract  right;  and  if  the  law  as  to  the 
manner  of  realizing  on  the  collateral  is  to  be  deemed  to  have 
entered  into  and  become  a  part  of  the  contract,  this  would 
be  as  applicable  to  the  rule  which  authorizes  a  judicial  sale 
as  it  is  to  the  rule  which  forbids  the  pledgee  himself  to  sell. 

Order  affirmed. 

Buck  and  Canty,  JJ.,  took  no  part, 


Fledqe — Sale — Judicial  Sale. — At  common  law  a  pledge  could  not  be 
«old,  except  under  a  judicial  decree,  in  the  absence  of  a  special  agreement 
to  the  contrary:  See  monographic  note  to  Robinson  v.  Hurley,  79  Am.  Dec 
fi03,  on  pledges;  Jeanes'  Appeal,  116  Pa.  St.  573;  2  Am.  St.  Rep.  624. 
The  pledgee  of  commercial  paper  may  obtain  its  sale  by  a  decree  in  equity, 
and  may  bring  suit  before  the  debt  secured  is  due.  Negotiable  instrumeuta 
may  be  thus  sold,  and  if  the  maker  of  such  an  instrument  resides  in  a  re- 
mote country,  or  in  a  di£ferent  state,  and  it  is  not  shown  that  he  has  any 
property  subject  to  seizure  and  sale  within  the  jurisdiction  of  the  forum, 
Huch  special  circumstances  are  presented  as  to  authorize  the  holder  of  the 
inatrament  given  in  pledge  to  resort  to  a  court  of  equity  for  a  foreclosure 
and  aale:  See  monographic  note  to  Robinson  ▼.  Hurley,  79  Am.  Dec.  604, 
605;  DoiuAoe  ▼.  Cktmble,  38  Cal.  341;  99  Am.  Dec.  399. 
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Davison  v.  Sherbdrnb. 

[67  MiKNESOTA,  355.] 

Pabtnbbshif— Statds  ov  Partmers  after  Dissolution. — A  firm,  even 

after  dissolution,  are  still  partuera  as  to  those  with  whom  they  bav* 
previously  dealt  as  partners,  and  who  have  no  notice  or  knowledge  of 
the  dissolution,  and  may  bind  each  other  in  matters  within  the  scope 
of  the  partnership  business. 

Partnership — Effect  of  Pari'ial  Payment  by  One  Partner  after 
Dissolution  of  Firu. — A  partial  payment  of  a  partnership  debt,  mad* 
by  one  of  the  firm  after  dissolution,  will  prevent  the  bar  of  the  statut* 
of  limitations  as  to  the  otiier  partners,  in  favor  of  a  creditor  who  has 
had  dealings  with  the  firm  and  no  notice  of  its  dissolution. 

Depositions — Error  in  Admitting. — It  is  reversible  error  to  admit  in 
evidence  a  deposition,  without  a  showing  by  the  party  wishing  to  use 
it  that  a  statutory  ground  existed,  and  still  exists,  for  taking  it. 

Action  on  a  promissory  note.  On  December  17,  1881, 
Elijah  A.  Harmon  and  Charles  K.  Sherburne  were  partners 
in  the  grocery  and  crockery  business  at  Minneapolis,  under 
the  firm  name  E.  A.  Harmon  &  Co.  On  that  day  they  bor- 
rowed two  thousand  two  liundred  and  twenty-one  dollars  of 
the  plaintiff,  Suviah  T.  Davison,  of  Hartford,  Connecticut, 
and  used  it  in  liquidation  of  the  partnership  business.  They 
gave  a  note  for  the  amount,  due  in  three  years  thereafter.  It 
was  not  signed  with  the  firm  name,  but  with  the  individual 
names  of  the  two  partners.  Harmon  was  a  relative  of  the 
plaintiff,  and  she  did  the  business  by  correspondence  with 
him.  At  various  times  Harmon  paid  the  interest  on  the 
note  down  to  December  17,  1889.  The  defendant,  Sherburne^ 
claimed  in  his  answer,  and  his  evidence  on  the  trial  tended 
to  prove,  that  the  firm  was  dissolved  in  June,  1881;  that  the 
note  to  plaintiff  was  the  individual  note  of  the  defendants, 
and  was  given  in  settlement  of  Harmon's  individual  debt  to 
her,  and  that  as  to  the  defendant,  Sherburne,  the  statute  of 
limitations  barred  a  recovery.  The  plaintiff  offered  in  evi- 
dence on  the  trial  in  June,  1893,  Harmon's  deposition  taken 
on  December  17,  1892,  at  his  residence  at  Minneapolis,  on 
notice  to  Sherburne.  The  admission  of  this  deposition  in 
evidence  was  objected  to  by  Sherburne  on  the  ground  that  it 
did  not  appear  that  Harmon  was  not  then  in  the  city  and 
could  not  be  procured.  The  objection  was  overruled  and 
Sherburne  excepted.  The  deposition  was  read  in  evidence. 
There  was  a  verdict  in  the  sum  of  two  thousand  seven  hun- 
dred and  sixty  dollars  and  forty-seven  cents  for  the  plaintiff. 
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and  the  defendant,  Sherburne,  appealed  from  an  order  over- 
ruling his  motion  for  a  new  trial. 

A.  Uelandj  for  the  appellant. 

Reed  &  Dougherty^  for  the  respondent. 

sas  Mitchell,  J.     We  are  inclined  to  the  opinion  that  the 

question  whether  the  note  in  suit  was  executed  during  the 
existence  of  the  copartnership  between  defendants,  and  for 
partnership  purposes,  was  for  the  jury;  although  it  must  be 
admitted  that  the  evidence  tended  very  strongly  to  show 
tliat  the  partnership  was  dissolved  the  previous  June,  when 
it  sold  out  its  mercantile  business,  and  that  thereafter  it  ex- 
isted only  for  the  purpose  of  winding  up,  byjcollecting  and 
distributing  its  assets  and  paying  its  debts. 

Tiie  fact  that  the  note  was  signed  by  defendants  in  their 
individual  names,  and  not  in  the  firm  name,  although  an  item 
of  evidence  of  some  weight,  was  not  controlling  or  conclusive. 

There  was,  however,  ample  evidence  to  justify,  if  not  to 
require,  '**  a  finding  that  the  partnership  was  dissolved  prior 
to  1886,  the  date  of  the  first  payment  on  the  note  relied  on 
to  prevent  the  bar  of  the  statute  of  limitations.  The  note  is 
confessedly  barred  as  to  Sherburne,  unless  taken  out  of  the 
statute  by  payments  made  by  Harmon;  and  there  is  evi- 
dence that  plaintifif  had  no  notice  or  knowledge  of  the 
dissolution  of  the  partnership  when  these  payments  were 
received,  and  but  for  them  the  note  would  have  been  barred. 

This  state  of  facts  presents  the  principal  legal  question  in 
the  case,  viz.,  whether  a  partial  payment  by  one  of  the  firm 
that  contracted  the  debt,  made  after  dissolution  of  the  part- 
nership, will  prevent  the  bar  of  the  statute  as  to  the  otlier 
partners,  in  favor  of  a  creditor  who  has  had  dealings  with 
the  firm,  and  has  had  no  notice  of  its  dissolution. 

It  is  the  settled  law  of  this  state  that  one  of  several  joint 
debtors  cannot,  from  the  mere  fact  of  the  existence  of  a  joint 
liability,  by  his  own  several  act  or  agreement,  extend  or 
renew  the  liability  as  against  his  co-obligors:  Willoughby  v. 
Iriah,  35  Minn.  63;  59  Am.  Rep.  297. 

The  power  of  one  partner  to  bind  the  others  rests  upon  the 
principle  that  each  partner  is,  in  contemplation  of  law,  the 
general  and  accredited  agent  of  the  whole  firm  in  all  matters 
within  the  scope  of  the  partnership  business;  and  it  follows 
that  this  power  terminates  with  the  dissolution  of  the  copart- 
nership. 
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And  many  cases  can  be  found  which  contain  the  general 
and  unqualified  statement  that  an  acknowledgment  of  a 
partnership  debt  by  one  partner  after  dissolution  will  not 
prevent  the  statute  from  running  as  to  the  other  partners. 

These  statements  are  usually  based  on  the  want  of  author- 
ity, which  terminates  with  dissolution.  In  most  of  these 
cases  it  will  be  found  that  the  creditor  had  notice  of  the  dis- 
solution, and,  as  applied  to  such  a  state  of  facts,  the  state- 
ment is  undoubtedly  correct.  But  in  some  instances  it  would 
seem  that  the  court  had  not  presently  in  mind  the  important 
fact  that,  under  some  circumstances,  notice  of  dissolution  ia 
necessary  to  terminate  the  partnership  as  to  third  parties,  or, 
more  accurataly  speaking,  to  terminate  the  power  of  one 
partner  to  bind  the  others.  This  is  frequently  illustrated  by 
cases  where  those  who  have  had  previous  dealings  with  the 
firm  give  new  credits  to  the  firm  without  notice  of  its  disso- 
lution. It  is  said  •*•  in  such  cases  that  the  person  has 
parted  with  something  of  value  on  the  credit  of  the  firm, 
whereas  in  the  case  of  a  part  payment  of  an  existing  partner- 
ship debt  the  creditor  parts  with  nothing,  but  in  fact  receives 
something. 

It  seems  to  us  that  this  is  more  plausible  than  sound.  We 
cannot  see  that  the  equity  of  one  who  sells  goods  on  the 
credit  of  a  firm  which  he  supposes  still  to  exist  is  any  stronger 
than  that  of  a  creditor  who,  having  no  knowledge  of  the  dis- 
solution, has  refrained  from  reducing  his  claim  to  judgment, 
in  reliance  on  part  payments  as  a  protection  from  the  statute. 

We  think  that,  upon  principle  as  well  as  authority,  the 
correct  rules  are  as  follows:  As  between  themselves,  neither 
partner  after  dissolution  has  any  power  to  act  for  or  bind 
the  other.  Neither  are  they  capable  of  doing  so  with  respect 
to  others  with  whom  the  firm  had  previous  dealings,  who  had 
received  notice  of  the  dissolution;  nor  with  respect  to  those 
with  whom  they  had  not  previously  dealt  as  partners  at  least 
after  public  notice  of  dissolution,  if  at  all.  But  with  respect 
to  those  with  whom  they  had  previously  dealt  as  partners, 
and  who  had  not  notice  or  knowledge  of  the  dissolution,  they 
are  still,  in  the  eye  of  the  law,  partners,  capable  of  binding 
one  another  in  matters  within  the  scope  of  the  partnership 
business.  Within  the  principle  of  this  last  proposition,  a 
partial  payment  by  a  partner  after  dissolution  of  the  firm 
will  prevent  the  bar  of  the  statute  as  to  the  other  partners,  in 
favor  of  a  creditor  who  has  had  dealings  with  the  firm,  and 
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has  had  no  notice  of  its  dissolution:  Kenniston^.  Aiery,  16 
N.  II.  117;  Tappan  v.  Kimball,  SO  N.  II.  136;  Sage  t.  Ensign, 
2  Allen,  245;  Buxton  v.  Edivards,  134  Mass.  567;  Gates  v. 
Fisk,  45  Mich.  522;  Clement  v.  Clement,  69  Wis.  599;  2  Am. 
St.  Rep.  7G0.  See,  also,  Leithauaer  v.  Baumeister,  47  Minn. 
151;  28  Am.  St.  Rep.  836. 

Counsel  for  appellant  is  in  error  in  saying  that  these  au- 
thorities are  from  jurisdictions  committed  to  the  doctrine  of 
Whitcomb  V.  Whiting,  2  Doug.  652,  that  a  payment  of  one 
joint  debtor  will  prevent  the  bar  of  the  statute  as  to  the  oth- 
ers. Most,  if  not  all,  of  them  are  from  states  where,  either 
by  statute  or  by  judicial  decision,  the  law  is  the  same  as  laid 
down  in  Willouyhby  v.  Irish,  35  Minn.  63;  59  Am.  Rep.  297. 
We  have  found  no  case  to  the  contrary,  except  Tate  v.  Clem' 
ents,  16  Fla,  339,  26  Am.  Rep.  709,  where  the  question  was 
directly  involved,  and  presently  in  the  mind  '•*  of  the  court. 
We  are  therefore  of  opinion  that  the  charge  of  the  court  was 
a  correct  exposition  of  the  law. 

But,  according  to  the  doctrine  o(  Atkinson  v.  Nash,  56  Minn. 
472,  the  court  erred  in  admitting  the  deposition  of  Harmon, 
taken  pursuant  to  the  general  statutes  of  1878,  chapter  73» 
section  36,  as  amended  by  the  Laws  of  1885,  chapter  53,  there 
being  no  showing  that  a  cause  existed  and  still  exists  for  tak- 
ing and  using  the  same.  We  do  not  think  the  record  justifies 
the  contention  of  respondent's  counsel  that  appellant's  coun- 
sel accepted  his  statement  on  the  trial  that  Harmon  was  "  not 
in  the  city  "  as  a  sufficient  showing.  For  this  error,  the  order 
denying  a  new  trial  is  reversed. 

Buck,  and  Canty,  JJ.,  took  no  part. 


Partnership  —  Status  of  Partners  AFrsR  Dissolution  —  Part  Pat- 
HBNT,  EFFECr  OF. — After  dissolutioa  each  member  of  a  partnership  has  the 
same  authority  as  before  to  represent  his  firm  in  all  acts  necessary  to  com. 
plete  business  which  was  unfinished  at  the  time  of  the  dissolution,  and  those 
who  dealt  with  the  firm  before  dissolution  are  entitled  to  hold  all  the  part- 
ners liable  for  debts  contracted  afterward  in  good  faith  in  the  belief  that 
the  firm  still  continued.  As  to  such  customers  actual  notice  is  required  to 
exempt  from  liability  any  member  of  the  firm,  though  he  has  retired  there- 
from: See  monographic  note  to  O'dmore  v.  Ham,  40  Am.  St  Rep.  568,  573. 
All  partners  are  bound  on  a  firm  note,  if  a  promise  to  pay,  a  partial  pay- 
ment, or  an  acknowledgment  of  the  note  is  made  by  one  of  them  after  the 
dissolution  of  the  firm,  but  within  the  period  of  the  statute  of  limitations, 
and  the  holder  of  the  note  at  the  time  of  its  execution  has  no  notice  of  the 
dissolution  of  the  firm.  Part  payment  of  a  firm  note  by  one  of  the  partners 
before  the  atatate  of  limitations  has  attached,  though  after  diasolutiou  of 
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th«  firm,  of  which  the  payee  has  no  notice,  forms  a  new  point,  from  which 
the  statute  begins  to  run  as  to  all  the  partners:  Clement  r.  Clement,  69  Wis. 
699;  2  Am.  St.  Rep.  760. 

Deposition — Basis  for  Admission  of. — Depositions  are  admissible  by 
force  only  of  statutes  under  which  they  are  allowed  to  be  taken,  and  are 
inadmissible  unless  there  has  been  a  full  compliance  with  the  actual  and 
positive  requirements  of  the  law:  Simpson  v.  Carleton,  1  Allen,  109;  79  Am. 
Dec.  707.  Some  cases  hold  that  a  deposition  is  inadmissible  where  the  wit* 
ness  is  living,  without  proving  his  inability  to  attend  court:  Jackson  v.  Rice, 
3  Wend.  180;  20  Am.  Dec.  683;  Cordon  v.  Little,  8  Serg.  &  R.  533;  11  Am. 
Dec.  632;  others,  that,  if  it  is  properly  taken  a  short  time  before  the  trial 
on  the  ground  that  the  witness  is  about  to  depart  from  the  jurisdiction  of 
the  court,  they  may  be  admitted  in  evidence  without  proof  that  he  cannot 
be  brought  to  testify  in  person;  and  that  the  party  objecting  to  the  use  of 
the  deposition  must  show  that  the  presence  of  the  witness  could  have  been 
procured  at  the  trial:  Hennessy  v.  Niagara  Fire  Ins.  Co.,  8  Wash.  91;  40 
Am.  St.  Rep.  892.  The  deposition  may  be  admitted  without  any  showing 
that  the  oral  testimony  of  the  witness  could  not  be  procured  if  no  objec- 
tion was  urged  against  it  for  this  reason,  and  the  reasons  given  for  the 
objection  that  was  urged  were  insufficient:  Missouri  Pac  By.  Co.  T.  Neia- 
toanger,  41  Kan.  621;  13  Am.  St.  Bep.  304. 


Davis  v.  Crookston  Water  Works,  Power,  and 
Light  Company. 

[67  Minnesota,  402.] 

Mechanic's  Lien — Effect  of  Assigning  Claim  as  Collateral  Secdritt. 
Though  one  entitled  to  a  mechanic's  lieu  assigns  the  sum  due  him  to 
another  as  collateral  security  for  the  payment  of  a  debt,  he  still  has 
sufficient  interest  to  entitle  him  to  file  a  lien  statement  afterward 
within  the  statutory  time,  which  will  secure  his  equitable  rights  in  the 
claim  assigned,  and  also  inure  to  the  benefit  of  his  assignee. 

Mechanic's  Lien — Effect  of  Absolute  Assignment  of  Claim. — If  one 
entitled  to  a  mechanic's  lien  makes  an  absolute  assignment  of  the  sum 
due  him,  and  not  merely  as  security,  a  lien  statement  filed  by  liim  on 
his  own  account  after  such  assignment,  though  within  the  statutory 
time,  is  void,  and  will  not,  therefore,  inure  to  the  benefit  of  his  as- 
signee. 

Eyiuencb. — It  hat  be  Shown  bt  Parol  that  an  instrument  absolute  on 
its  face  was  intended  merely  as  security  for  the  payment  of  a  debt. 

Evidence. — It  may  be  Shown  by  Oral  Evidence  that  a  written  assign- 
ment, absolute  in  form,  by  a  mechanic's  lien  claimant,  of  the  sum  due 
him  was  in  fact  intended  merely  as  security. 

Contracts — Delay  in  Performance — Stipulated  Damages. — A  stipula- 
tion in  a  contract,  to  be  performed  on  or  before  a  day  named,  that  a 
certain  sum  per  day  shall  be  paid  for  each  day's  delay  thereafter  does 
not  apply  if  the  delay  is  caused  by  the  failure  of  the  other  party  to 
the  contract  to  perform  on  bis  part. 
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Action  by  the  plaintiff,  Davis,  to  foreclose  a  mechanic's 
lien.  Hugh  Thompson  intervened.  The  substance  of  the 
findings  of  fact  numbered  from  17  to  21,  inclusive,  and 
the  third  subdivision  of  the  conclusions  of  law  mentioned  in 
the  opinion,  was  that  Nolan  and  Davis  made  and  filed  a  lien 
statement  claiming  a  lien  for  seven  thousand  and  fifty-two 
dollars  and  twenty-seven  cents  on  the  power-house  of  de- 
fendant; that  Nolan  assigned  his  interest  therein  to  Davis, 
and  that  Davis  assigned  the  entire  demand  absolutely  to 
Thompson. 

R.  J.  Montague  and  W.  F.  McNally,  for  the  appellant. 

H.  Steenerson,  for  the  plaintiff,  Davis. 

E.  M.  Stanton^  for  the  intervenor,  Thompson. 

*•*  Canty,  J.  This  is  an  action  commenced  by  plaintiff 
to  foreclose  a  mechanic's  lien.  Plaintiff  alleged  that  he 
and  one  Nolan  entered  into  a  contract  with  defendant  to 
erect  a  power-house  for  it  at  Crookston,  and  furnish  a  part  of 
the  material  for  the  same;  that  they  performed  the  contract, 
arid  filed  the  lien  statement  within  the  statutory  time;  and 
that  afterward  Nolan  assigned  all  his  right  and  interest 
therein  to  plaintiff.  The  defendant  answered,  and,  among 
other  things,  alleged  that,  before  the  commencement  of  this 
action,  the  plaintiff  and  Nolan  assigned  this  claim  and  de- 
mand to  Thompson,  and  that  plaintiff  had  no  right  or  inter- 
est therein.  The  answer  did  not  allege  that  this  assignment 
was  made  before  the  lien  statement  was  filed. 

Thompson  intervened,  and  alleged  an  assignment  to  him 
by  plaintiff  and  Nolan,  before  the  completion  of  the  work,  of 
all  the  sums  earned,  and  to  be  earned  by  them,  under  the 
contract,  and  demanded  judgment  in  his  favor  for  the  sum 
claimed  to  be  due.  The  cause  was  tried  before  the  court  with- 
out a  jury.  The  court  found  for  the  intervenor,  and  ordered 
judgment  declaring  the  sum  found  due  a  lien  on  the  prem- 
ises, and  ordered  the  same  to  be  foreclosed  and  sold  ***  to 
pay  such  sum,  and,  from  an  order  denying  its  motion  for  a 
new  trial,  plaintiff  appeals. 

1.  On  the  trial  a  written  assignment,  absolute  in  form,  to 
Thompson  from  plaintiff  and  Nolan,  of  all  their  right,  title, 
and  interest  in  the  contract  for  the  erection  of  the  power- 
bouse,  was  given  in  evidence.    This  assignment  was  made 
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and  dated  soon  after  the  work  commenced,  and  long  before^ 
it  was  finished. 

It  is  contended  by  appellant  that,  after  plaintiff  and  Nolan 
had  assigned  this  contract,  they  could  not  make  or  file  a 
statement  of  lien,  and  that  they  could  not  enforce  any  such 
statement  made  and  filed  by  them,  and  that  the  making  and 
filing  of  the  same  by  them  would  not  inure  to  the  benefit  of 
the  assignee,  Thompson;  that  an  inchoate  right  of  lien  can- 
not, be  assigned,  but  that,  if  it  can,  the  lien  statement  should 
be  made  by  the  assignee,  and  for  his  benefit,  while  this  lien 
statement  appears  to  be  wholly  for  the  benefit  of  the  as- 
signors. 

It  appeared  by  the  evidence  that  the  assignment  was 
merely  as  collateral  security  to  secure  tlie  repayment  of 
money  advanced  by  Thompson  to  plaintiff  to  enable  him  to 
carry  on  the  work.  This  left  suflBcient  interest  in  the  plain- 
tiff and  Nolan  to  enable  them  to  file  the  lien  in  their  own 
names,  and  the  benefit  of  it  would  inure  to  Thompson.  On 
the  same  principle,  plaintiff  had  sufficient  interest  in  this 
controversy  to  commence  this  foreclosure  suit  in  his  own 
name.  Thompson  was  a  necessary  party  to  it,  and  plaintiff's 
failure  to  make  Thompson  a  party  was  cured  by  Thompson's 
own  intervention. 

It  is  also  true  that  Thompson  pleads  an  absolute  assign- 
ment to  himself  of  all  sums  earned,  and  to  be  earned,  under 
this  contract.  Under  this  pleading,  he  could  not,  for  the 
purpose  of  sustaining  the  lien  statement  filed  by  plaintiff 
and  Nolan,  prove  that  this  assignment  was  merely  for  the 
purpose  of  security.  But  the  failure  to  allege  that  the  as- 
signment was  made  merely  for  the  purpose  of  security  was 
cured  by  the  evidence. 

On  the  cross-examination  of  plaintiff  as  a  witness  on  behalf 
of  himself  it  was  brought  out  by  the  questions  of  defendant 
counsel  and  the  questions  of  the  court,  without  objection^ 
that  this  assignment  was  given  merely  as  security.  Thomp- 
son also  testified  to  the  same  effect,  and  his  testimony  on  this 
point  was  objected  to  *•*  as  incompetent,  and  tending  to 
contradict  a  written  instrument,  but  not  on  the  ground  that 
it  was  inadmissible  under  the  pleadings. 

2.  Neither  was  it  incompetent  as  contradicting  a  written  in- 
strument. It  is  well  established  that  an  instrument  absolute 
on  its  face  may  be  shown  to  be  intended  merely  as  security 
for  the  payment  of  a  debt. 
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3.  The  contract  provided  that  Davis  and  Nolan  should 
entirely  complete  the  power-house  by  August  1,  1892;  that 
there  should  be  deducted  from  the  contract  price  twenty-five 
dollars  per  day  for  every  day  thereafter  that  they  were  in  de- 
fault in  completing  the  contract;  and  the  contract  further 
provided  "  that  they  shall  assume  all  risks  from  floods  or 
casualties  of  every  description,  and  shall  make  no  charge 
for  detention  from  any  cause,  but  that  they  shall  be  entitled 
in  case  of  detention  from  any  such  cause  to  an  extension  of 
time  for  the  completion  of  said  work  equal  to  the  amount  of 
such  damages."  In  section  34  of  the  specification  it  is  also 
provided  that  in  such  case  the  contractor  '*  will  be  entitled  to 
an  extension  of  time  equal  to  the  amount  of  such  detention 
for  the  completion  of  the  work. 

The  work  was  not  substantially  completed  until  December 
24,  1892,  and  appellant  claims  that  it  should  be  allowed  the 
stipulated  damages  for  all  of  this  time.  To  excuse  this  de- 
lay, the  plaintiff  and  intervenor  offered  evidence  to  prove, 
and  the  court  found,  that  defendant  failed  to  furnish  the  con- 
tractors certain  materials,  which  by  the  contract  it  agreed  to 
furnish,  at  the  time  they  were  needed  in  the  prosecution 
of  the  work,  thereby  delaying  the  completion  of  the  building, 
and  that  alterations  in  the  plans  and  specifications  made  by 
defendant,  and  other  extra  work  ordered  by  defendant,  further 
delayed  the  work,  and  that  high  water,  floods,  and  other  cas- 
ualties further  delayed  the  completion,  and  that  by  reason  of 
all  of  these  causes  the  completion  was  so  delayed  until  De- 
cember 24th  as  aforesaid. 

We  are  of  the  opinion  that  there  is  sufl&cient  evidence  to 
sustain  these  findings,  and  that  they  are  a  sufiJcient  defense 
to  the  claim  for  damages  for  the  delay.  Neither  is  it  nec- 
essary to  consider  whether  the  evidence  showing  excuses 
for  these  delays  was  admissible  under  the  pleadings.  No 
such  objection  was  made  on  the  trial. 

4.  Neither  was  it  error,  as  contended  by  appellant,  for  the 
court  to  refuse  to  permit  it  to  prove  its  actual  damages  caused 
by  this  delay.    *•''  If  it  was  entitled  to  offset  any  damages 
they  were  the  stipulated  damages  of  twenty-five  dollars  per 
day,  and  not  the  actual  damages. 

5.  There  was  also  sufficient  evidence  to  show  that  the  con- 
tract was  substantially  performed,  and  that  defendant  waived 

a  more  complete  performance.     But  we  are  of  the  opinion 
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that  the  findings  of  fact  will  not  sustain  a  judgment  declar- 
ing the  sum  found  due  to  be  a  lien  on  the  premises. 

6.  The  court  finds  the  assignment  of  the  intervenor,  Thomp- 
son, to  be  an  absolute  assignment  of  all  the  money  earned,  or 
to  be  earned,  under  the  contract,  and  not  an  assignment  merely 
for  the  purpose  of  security,  though  the  uncontradicted  evi- 
dence showed  it  was  for  the  purpose  of  security.  Whether 
such  an  inchoate  right  of  lien  is  assignable  it  is  not  necessary 
to  decide.  Neither  is  it  necessary  to  decide  whether  such  an 
assignee  could  file  a  lien  statement  in  his  own  behalf.  In 
this  case  he  has  not  done  so.  The  assignors,  making  such 
an  absolute  assignment  of  the  money  earned  on  the  contract* 
would  have  no  further  interest  whatever  in  the  contract  after 
they  had  performed  it  on  their  part,  but  would  then  be 
strangers  to  the  claim,  and  could  not  invoke  the  statutory 
remedy  to  secure  it  any  more  than  they  could  maintain  an 
action  to  recover  it,  and  could  not  on  their  own  behalf  file  a 
statement  of  lien.  Whether  they  could  file  one  on  behalf  of 
the  assignee  it  is  not  necessary  to  decide.  In  such  a  case  it 
would  at  least  have  to  appear  somewhere  on  the  statement 
that  it  was  so  made  on  behalf  of  the  assignee:  Griffin  v. 
Chadbourne,  32  Minn.  126.  It  does  not  so  appear  in  this 
case.  The  court  having  found  that  the  assignment  of  the 
claim  was  an  absolute  one,  this  necessarily  renders  void  the 
lien  statement  found  to  have  been  made  and  tiled  by  Davis 
and  Nolan,  and  for  this  reason  the  order  appealed  from  must 
be  reversed  in  part. 

The  subdivisions  of  the  findings  of  fact  from  Nos.  17  to 
21,  inclusive,  are  vacated,  and  so  is  the  third  subdivision  of 
the  conclusions  of  law,  and  a  new  trial  is  granted  as  to  all 
the  issues  now  in  the  case,  or  that  may  be  made,  except  those 
covered  by  the  other  findings  of  fact. 

So  ordered. 

Buck,  J.,  absent,  sick,  took  no  part. 

MscHANio'a  Lien — Assignment  of. — A  perfected  mechanic's  lien  may  be 
aasigned,  and  the  assignee  may  maintain  an  action  in  his  own  name  for  its 
enforcement:  TuUle  v.  Howe,  14  Minn.  145;  100  Am.  Dec.  205,  and  note; 
note  to  The  Victorian,  46  Am.  St.  Rep.  619.  The  assignee  succeeds  to  all 
the  rights  of  the  mechanic:  laege  v.  Bossieux,  15  Gratt.  83;  76  Am.  Dec. 
189.  The  claimant  of  a  mechanic's  lien  may  assign  both  the  debt  and  the 
lien:  Note  to  TuUle  v.  Howe,  100  Am.  Dec.  211;  but  it  has  been  held  that 
the  assignment  of  the  debt  destroys  the  lien:  See  monographic  note  to 
Ooble  V.  Qaie,  11  Am.  Deo.  223,  on  waiver  of  mechanic's  lien. 
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Evidence. — Parol  Evidkncb  is  admissible  to  show  that  an  instrumeut 
Absolute  oa  its  face  waa  intended  merely  as  security  for  the  payment  of  a 
debt:  Knapp  v.  Bailey,  79  Me,  195;  1  Am.  St.  Rep.  295;  Stoart  v.  Service, 
HI  Wend.  36;  34  Am.  Dec.  211,  and  note.  It  is  admissible  to  explain  the 
object  of  an  assignment  absolute  on  its  face:  Moaea  v,  MurgcUroyd,  1  Johns. 
€h.  119;  7  Am.  Deo.  478,  and  note. 

C!oNTRACT3— Delay  in  Performance — Stipulated  Dauaqks. — An  agree- 
ment to  pay  so  much  unless  a  contract  is  performed  by  a  certain  day  is  one 
for  stipulated  or  liquidated  damages:  See  monographic  note  to  WiUiuma  v. 
Vance,  30  Am.  Rep.  31,  discussing  the  subject.  The  prevention  of  perform- 
ance of  a  written  contract  by  the  defendant  excuses  performance  on  the 
part  of  the  party  prevented,  and  the  latter  may  maintain  his  action  imme- 
diately: Rankin  v.  Darnell,  11  B.  Mon.  30;  52  Am.  Dec.  557.  One  who 
prevents  the  performance  of  a  condition,  or  makes  it  impossible  by  his  own 
«ct,  shall  not  take  advantage  of  its  nonperformance:  Cape  Fear  etc.  Nav. 
Co.  V.  Wilcox,  7  Jones,  481;  78  Am.  Deo.  260;  Jonea  v.  Walker,  13  B.  Mou. 
163;  56  Am.  Dec.  557. 
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Public  NniaANCK — Plbauinq — What  13  Special  Damage  not  Common 
TO  General  Public. — A  complaint  asking  damages  for  a  public  nui- 
sance states  a  cause  of  action  and  sufficiently  shows  that  the  plaintiff 
has  sustained  special  damage  not  common  to  the  general  public  where 
it  appears  that  his  lot  fronted  on  a  street  as  well  as  on  a  public  alley 
running  through  the  block  from  street  to  street  that  the  defendant 
wrongfully  obstructed  the  alley  by  erecting  a  l)uilding  across  one  end 
of  it;  that  it  was  too  narrow  to  permit  teams  drawing  vehicles  to  enter 
at  the  other  end  and  turn  around  in  it,  and  that,  for  this  reason,  access 
was  largely  cut  off  from  the  rear  of  plaintiff's  lot  on  which  he  resided. 

Real  Property — What  will  hot  Render  a  Lawful  Business  Unlaw- 
ful.— The  business  usually  carried  on  in  a  roundhouse  and  machine- 
shop,  though  smoke,  dirt,  and  soot  are  emitted  therefrom,  is  in  itself 
lawful,  and  the  fact  that  the  building  in  which  it  is  carried  on  is  partly 
in  a  public  alley  does  not  render  the  business  itself  unlawful. 

S.  L.  Perrin,  for  the  appellant. 

John  W.  Lane  and  Ambrose  Tighe,  for  the  respondent. 

**'  Canty,  J.  This  is  an  appeal  from  an  order  overruling 
a  demurrer  to  the  complaint  on  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action. 

The  complaint  alleges  that  the  plaintiff  is  the  owner  of  a 
city  lot  twenty-five  feet  wide,  the  rear  end  of  which  abuts  on 
a  public  alley,  twenty  feet  wide,  running  through  the  block 
from  street  to  street,  and  that  prior  to  June  1,  1891,  said 
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alley  was  open  for  public  use  throughout  its  full  extent,  and 
was  a  means  of  access  to  plaintifiTs  lot;  that,  at  said  time, 
defendant  erected  across  the  end  of  said  alley  a  building  used 
as  a  roundhouse,  and  machine  and  repair  shops,  and  has  ever 
since  maintained  the  same,  and  kept  said  alley  closed;  that,, 
for  the  last  three  years,  plaintiff  has  occupied  his  said  lot, 
and  resided  in  his  dwelling-house  thereon,  and  said  acts  of 
defendant  have  cut  off  his  access  to  the  rear  of  said  lot;^ 
that  said  obstructions  completely  ***  cut  off  access  to  said 
alley  from  one  of  said  streets,  and  that  the  alley  is  so  nar- 
row that  it  does  not  permit  of  the  turning  in  it  of  a  vehicle- 
drawn  by  beasts  of  burden;  that  plaintiff  was  damaged  by 
reason  of  said  acts  in  a  sum  named,  and  demanded  judgment. 

It  appeared  by  the  complaint  that  the  plaintiff's  lot  fronted 
on  a  street,  and  also  that  one  end  of  the  alley  was  open,  and 
for  this  reason  it  is  contended  by  appellant  that  it  does  not 
appear  that  plaintiff  has  sustained  any  special  or  peculiar 
damage  not  common  to  the  general  public. 

We  are  not  of  that  opinion.  What  constitutes  special  or 
peculiar  damage,  for  which  the  private  owner  may  maintain 
an  action,  is  not  always  easy  to  determine.  No  general  rule 
for  determining  it  has  been  laid  down  which  can  readily 
be  applied  to  every  case.  Where  to  draw  the  line  between 
cases  where  the  injury  is  more  general  or  more  equally  dis- 
tributed, and  cases  where  it  is  not,  where,  by  reason  of  local 
situation,  the  damage  is  comparatively  much  greater  to  the 
special  few,  is  often  a  diflficult  task.  In  spite  of  all  the  re- 
finements and  distinctions  which  have  been  made,  it  is  often  a 
mere  matter  of  degree,  and  the  courts  have  to  draw  the  line  be- 
tween the  more  immediate  obstruction  or  peculiar  interference^ 
which  is  a  ground  for  special  damage,  and  the  more  remote 
obstruction  or  interference,  which  is  not.  It  seems  to  us  that 
in  this  case  the  obstruction  is  sufficiently  immediate,  and  the 
interference  sufficiently  peculiar  to  plaintiff  to  constitute  spe- 
cial damage  to  him. 

It  can  readily  be  seen  that  obstructing  at  one  point  an  alley 
only  twenty  feet  wide  may  render  it  practically  useless  at  all 
other  points  in  the  same  block,  as  it  is  too  narrow  to  drive  in 
and  turn  around  in  it.  To  say  that  the  abutting  owner  is  not 
specially  damaged  by  obstructing  access  to  his  lot  in  the  rear 
when  he  has  access  to  it  by  a  street  in  the  front,  is  much  the 
same  as  saying  that  he  is  not  damaged  by  obstructing  the 
back  door  to  his  house  when  he  has  a  front  door.     The  rear 
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«ntrance  to  the  lot  is  generally  used  for  different  purposes 
from  the  front  entrance.  Besides,  a  public  alley  is  gener- 
ally used  more  by  the  abutting  owners,  and  less  by  the  pub- 
lic, than  an  ordinary  street.  As  held  in  Aldrich  v.  Wetmore, 
52  Minn.  164,  it  is  not  necessary  that  access  to  the  street  be 
■wholly  and  completely  cut  off  to  cause  the  abutting  owner 
special  damage.  We  cannot  see  that  the  allegation  that  the 
roundhouse  and  other  structures  *'•  partly  on  this  alley 
«mit  smoke,  dirt,  and  soot  alleges  any  element  of  damage. 
As  far  as  appears  by  the  complaint,  the  defendants  are  car- 
rying on  a  lawful  business,  partly  on  other  premises,  and  we 
cannot  see  that  the  fact  that  the  structures  in  which  the  bus- 
iness is  carried  on  are  partly  on  this  alley  will  render  this 
business  itself  unlawful. 

The  order  appealed  from  should  be  affirmed.     So  ordered. 

Collins  and  Buck,  JJ.,  absent. 

Nuisance — Obstruction  or  Allby. — In  some  }arisdictions  alleys  ar» 
held  not  to  be  primarily  designed  as  streets,  bat  simply  as  a  meaas  of  looal 
convenience  to  a  limited  neighborhood,  and  that  an  obstruction  thereon  ia 
not  a  nuisance  in  itself:  Bagley  v.  People,  13  Mich.  355;  38  Am.  Rep.  192; 
Beerherv.  People,  38  Mich.  289;  31  Am.  Rep.  316.  But  the  streets  and 
alleys  of  a  town  are  generally  re;^arded  as  highways:  See  monographic  note 
to  Mnyheio  v.  Norton,  28  Am.  Dec.  303,  on  highways;  NVilelt  v,  Niishville, 
12  Heisk.  684;  27  Am.  Rep.  755.  Tlie  ovrners  of  lands  bounded  ou  an  alley, 
who  have  free  use  thereof,  have  the  same  rights  therein  that  the  public  heis 
in  its  highways,  and  closing  the  alley  may  properly  be  assumed  to  be  a  nai- 
eance  per  se  in  an  action  tu  recover  damages  for  its  continuance:  Blli^  v. 
American  Academy  of  Music,  120  Pa.  St.  608;  6  Am.  St.  Rep.  739.  Any 
unauthorized  permanent  structure  materially  encroaching  upon  a  highway, 
or  impeding  or  interfering  with  travel,  is  a  nuisance  per  se:  Savage  v.  City  of 
Salem,  23  Or.  381;  37  Am.  St.  Rep.  692,  and  note. 

Damages  for  Nuisance  Created  by  Lawful  Business. — Lawful  busi- 
nesses must  be  so  conducted  as  not  to  constitute  nuisances,  such  as  the  cre- 
ation of  smoke,  soot,  cinders,  etc.:  Note  to  Sullivan  v.  Royer,  1  Am.  St.  Rep. 
54.  A  trade  or  business,  though  lawful  and  useful,  is  a  nuisance  if  it  inter- 
feres with  the  reasonable  enjoyment  of  neighboring  property,  or  injures  the 
property  itself:  Susquehanna  Fertilizer  Co.  v.  Malone,  73  Md.  268;  25  Am.  St. 
Rep.  595;  Robb  v.  Carnegie,  145  Pa.  St.  324;  27  Am.  St.  Rep.  694.  And  one 
who  sustains,  by  reason  of  a  public  nuisance,  a  special  damage  different  from 
that  which  is  common  to  all  may  maintain  an  action  for  such  damage,  though 
there  are  many  other  persons  injured  to  the  same  extent  as  himself:  WyLie 
V.  Elwood,  134  III.  281;  23  Am.  St.  Rep.  673;  Jackson  v.  Kiel,  13  Col.  378; 
16  Am.  St.  Rep.  207.  The  action  lies  without  regard  to  the  locality  where 
the  business  is  carried  on;  Susquehanna  Fertilizer  Co.  v.  Malone,  73  Md.  268; 
25  Am.  St.  Rep.  595;  but  in  determining  the  question  of  nuisance  from 
•moke^  cinders,  or  noxious  vapor,  reference  must  be  bad  to  the  character 
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and  manner  of  using  the  property  producing  the  injnry  complained  of.  Iik 
such  cases  trifling  annoyances  and  inconveniences  sufiFered  by  persons  dwell- 
ing in  cities  will  not  be  regarded  as  nuisances:  Euler  t.  Sullivan,  76  Md.' 
616;  32  Am.  St.  Rep.  420. 
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[57  Minnesota,  493.] 

Tbial. — A  ViKW  0»  THB  Pkemisks  is  allowed,  not  for  the  purpose  of  fur- 
nishing evidence  upon  which  a  verdict  is  to  be  found,  but  solely  for  the 
purpose  of  l)etter  enabling  the  jury  to  understand  and  apply  the  evi- 
dence given  in  court. 

Afp£al — View  of  Premises — Instructions. — It  is  reversible  error  to  ia« 
struct  the  jury  that  they  may  use  as  evidence  in  the  case  what  they^ 
saw  or  learned  upon  a  view  of  the  premises. 

Real  Property. — The  Right  of  Lateral  Support  is  an  absolute  right 
if  property,  and  the  owner  has  a  legal  remedy  against  one  who  remove* 
the  natural  support  of  the  soil,  which  is  based,  not  upon  negligence^ 
but  upon  the  violation  of  the  right  of  property. 

Real  Property. — The  Right  of  Lateral  Support  applies  only  to  tho 
land  itself,  and  not  to  the  buildings  or  other  artificial  structure* 
thereon. 

Real  Property — Lateral  Support — Actionable  Wrong. — If  one,  by  dig- 
ging in  his  own  land,  causes  the  adjoining  land  of  another  to  fall,  the 
actionable  wrong  is  not  the  excavation,  but  the  act  of  allowing  the- 
other's  land  to  fall. 

Damages — Removal  of  Lateral  Support. — The  measure  of  damages  for 
causing  the  soil  of  another  to  fall  by  removing  its  lateral  support  i* 
the  diminution  of  the  value  of  the  laud  by  reason  of  such  fall,  where  th» 
fall  is  the  natural  and  proximate  result  of  such  removaL 

Action  to  recover  damages  for  removal  of  lateral  support^ 
There  was  a  verdict  for  the  plaintiff,  Katharine  Schultz,  and 
the  defendant  appealed  from  an  order  denying  his  motion  for 
a  new  trial. 

Liltle  &  Nunn,  for  the  appellant. 

M.  C.  Brady,  for  the  respondent. 

495  Mitchell,  J.  This  was  an  action  for  damages  for  the- 
wrongful  act  of  the  defendant  in  removing  the  lateral  sup- 
port of  plaintiff's  soil  from  the  adjacent  land,  causing  it  ta 
tall.  The  jury  was  sent  out  to  view  the  premises.  This  is  al- 
lowed, not  for  the  purpose  of  furnishing  evidence  upon  which 
a  verdict  is  to  be  found,  but  solely  for  the  purpose  of  better 
enabling  the  jury  to  understand  and  apply  the  evidence 
given  in  court:  Chute  v.  State.  19  Minn.  271;  Brakken  v. 
Minneapolis  etc.  By.  Co.,  29  Minn.  43. 
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"When  the  court  sent  the  jury  out,  he  instructed  them  to 
carefully  view  the  premises,  so  as  to  form  an  opinion  for 
themselves,  in  connection  with  the  evidence,  of  what  the  dam- 
ages were;  and  in  the  charge  the  jury  were  told  that  they 
had  been  permitted  to  look  the  premises  over,  so  that  they 
might  have  another  standard  by  which  to  gauge  the  evidence 
they  had  heard  in  court;  that  it  might  perhaps  help  them 
in  determining  whether  the  witnesses  for  the  plaintiff  or  the 
witnesses  for  the  defendant  had  more  nearly  told  the  truth 
in  regard  to  the  damages  to  the  premises.  And  again,  when 
asked  by  a  juror  whether  "  they  had  to  go  according  to  the 
evidence  or  not,"  the  court  told  them  they  had  to  go  by 
the  evidence,  but  added  that  testimony  was  one  thing  and 
evidence  was  another;  that  "  testimony"  was  the  words  they 
heard  in  court,  and  "  evidence"  what  they  considered  it  worth; 
that  they  were  not  bound  to  accept  as  true  the  statements 
of  witnesses  as  to  the  damages,  but  had  a  right  to  weigh 
them  with  their  common  sense,  judgment,  and  experience, 
aided  by  what  they  saw  on  the  premises;  that  they  were 
not  sent  out  to  go  blindfolded,  and  see  nothing,  but  to  see 
what  they  could,  as  business  men,  in  the  light  of  their  expe- 
rience; and  that  they  must  determine  the  issue  in  the  case 
by  the  evidence  given  in  court,  "  and  in  the  light  of  what 
they  saw  there." 

While  the  court  did,  in  the  course  of  the  charge,  instruct 
the  jury  in  general  terms  that  they  should  be  guided  by  the 
evidence  given  in  court — that  that  was  the  evidence  by  which 
they  were  bound  if  they  believed  it  to  be  true — yet  the  in- 
structions which  we  have  referred  to  were  not  withdrawn,  or 
in  any  way  expressly  modified. 

*'*  Our  opinion  is  that,  taking  the  charge  as  a  whole,  its 
fair  import  is  that  the  jury  might  use  what  they  saw  or  sup- 
posed they  had  learned  on  the  view  as  evidence  in  the  case, 
at  least  for  some  purposes.  This,  we  think,  is  the  way  it 
would  be  naturally  understood  by  the  jury.  This  was  error, 
for  wliich  a  new  trial  must  be  granted. 

There  are  one  or  two  suggestions  as  to  the  law  of  such 
cases  which  it  may  be  well  to  make  in  view  of  a  second  trial. 
The  right  of  lateral  support  from  the  adjacent  soil  is  an  ab- 
solute right  of  property;  and,  as  a  consequence  of  this  princi- 
ple, it  follows  that  for  any  injury  to  his  soil,  resulting  from 
the  removal  of  the  natural  support  to  which  it  is  entitled,  by 
means  of  excavation  ou  an  adjoining  tract,  the  owner  has  a 
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legal  remedy  against  the  party  by  whom  the  mischief  has 
been  done.  This  does  not  depend  upon  negligence,  but  upon 
the  violation  of  the  right  of  property:  Nichols  v.  City  of  Du- 
luth,  40  Minn.  389;  12  Am.  St.  Rep.  743;  Foley  v.  Wyeth,  2 
Allen,  131;  79  Am.  Dec.  771;  Gilmore  v.  Driscoll,  122  Mass. 
199;  23  Am.  Rep.  312;  McGuire  v.  Grant,  25  N.  J.  L.  362;  67 
Am.  Dec.  49.  This  unqualified  or  absolute  right  of  lateral 
support  applies  only  to  the  land  itself,  and  not  to  the  build- 
ings or  other  artificial  structures.  Where  one,  by  digging  in 
his  own  land,  cauges  the  adjoining  land  of  another  to  fall, 
the  actionable  wrong  is  not  the  excavation,  but  the  act  of 
allowing  the  other's  land  to  fall:  Sedgwick  on  Damages,  sec. 
925. 

Hence,  the  measure  of  damages  is  the  diminution  of  the 
value  of  the  land  by  reason  of  the  falling  of  the  soil;  and  it 
is  immaterial  whether  this  falling  be  called  "caving"  or 
"washing,"  provided  it  is  the  natural  and  proximate  result 
of  removing  the  lateral  support. 

Order  reversed. 

Collins  and  Buck,  JJ.,  absent,  took  no  part. 

Tkial — View  of  Premises. — The  object  of  allowing  a  view  of  the  prem- 
ises is  not  to  furnish  evidence  upon  which  a  verdict  may  be  found,  but 
to  enable  the  jury  better  to  understand  and  apply  the  evidence  given  in 
court.  They  must  not  base  their  verdict  in  any  degree  upon  the  inspection 
itself.  Even  the  impression  made  upon  their  minds  by  it  is  not  evidence 
in  the  case,  and  cannot  be  considered  in  making  up  their  verdict:  See  mou- 
ographic  note  to  Erivin  v.  Bulla,  92  Am.  Dec.  343,  345,  discussing  the  sub- 
ject. The  jury  have  no  right  to  base  their  finding  on  evidence  not  adduced 
in  court,  nor  upon  a  view  not  authorized  by  the  court:  Peppercorn  v.  City 
of  Black  River  Falls,  89  Wis.  38;  46  Am.  St.  Rep.  818. 

Real  Property— Lateral  Support. — Forany  injury  to  his  soil  resulting 
from  the  removal  of  the  natural  support  to  which  it  is  entitled,  by  means 
of  excavation  on  the  adjoining  tract,  the  owner  has  a  legal  remedy  in  an 
action  at  law  against  the  party  by  whom  the  work  has  been  done  for  the 
mischief  thereby  occasioned.  This  does  not  depend  upon  negligence  or  un- 
skillfulness,  but  upon  the  violation  of  a  right  of  property  which  has  been 
invaded  and  disturbed.  This  rule,  however,  is  limited  to  injuries  caused  to 
the  land  itself,  and  does  not  afford  relief  for  damages  by  the  same  means  to 
artificial  structures.  The  measure  of  damages  is  the  diminution  in  the 
value  of  the  lot  by  reason  of  the  defendant's  acts,  and  not  what  it  will  cost 
to  restore  the  lot  to  its  former  condition:  See  monographic  note  to  Larson 
V.  Metropolitan  Street  By.  Co.,  33  Am.  St.  Rep.  472,  475,  on  the  right  to 
lateral  support. 
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Oatb  City  Building  and  Loan  Association  v. 
National  Bank  op  Commeeob. 

[126  missourt,  82.] 
Banks  and  Banking — Power  of  Agent  to  Indorse  Check — Misapplica- 
tion OF  Monet. — The  secretary  and  active  manager  of  a  building  associ- 
ation who  is  also  its  general  financial  agent  and  custodian  of  its  securities, 
with  power  to  collect  them  and  "  to  receive  all  moneys  and  pay  the  same 
over  to  the  treasurer,"  has  implied  power  to  indorse  a  check  payable  to 
the  order  of  the  association,  and  if,  after  such  indorsement,  he  deposits 
the  check  to  the  credit  of  his  personal  account,  the  bank  receiving  the 
deposit  in  good  faith  and  due  course  of  business  is  not  liable  for  his 
misappropriation  of  che  money  paid  out  on  his  individual  checks. 

C.  S.  Owsley,  and  Lathrop,  Morrow,  Fox  &  Moore,  for  the 
appellant. 

E.  Robinson,  for  the  respondent. 

®*  Brace,  J.  This  is  an  appeal  from  a  judgment  in  favor 
of  the  defendant  in  the  Jackson  county  circuit  court. 

The  plaintiff  is  a  building  and  loan  association  organized 
under  the  laws  of  this  state,  of  which,  at  the  time  of  the  trans- 
iiction  in  question,  E.  E.  Richardson  was  president,  Benjamin 
Holmes,  treasurer,  and  George  L.  Harris,  secretary.  In  June, 
1887,  the  association  made  a  loan  to  Richardson  of  four  thou- 
sand dollars  evidenced  by  his  bond,  and  secured  by  a  deed  of 
trust  on  some  property  in  Kansas  City.  In  June,  1888,  Rich- 
ardson concluded  to  pay  off  this  loan,  and  made  an  arrange- 
ment with  Judge  Brumback  for  that  purpose,  who,  on  the  19th 
of  June,  1888,  drew  his  own  check  of  that  date  for  three  thou- 
«and  six  hundred  and  seventy -six  dollars  and  seventy-four 
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cents,  the  balance  due  thereon,  "  on  Armour  Bros.  Banking 
Company,"  payable  to  "  Gate  City  Building  and  Loan  Asso- 
ciation," and  delivered  the  same  to  the  said  Harris  in  pay- 
ment thereof,  who  indorsed  said  check  "  Gate  City  B.  &  L. 
Assn.,  by  George  L.  Harris,  secretary";  and  on  the  next  day 
presented  the  same  to  the  defendant  bank,  in  which  *'  was 
then  being  kept  an  account  in  the  name  of  said  association, 
as  also  an  individual  account  in  the  name  of  said  Harris  for 
deposit  on  his  personal  account.  Thereupon  the  check  was 
credited  to  Harris  on  his  individual  account,  and  collected  by 
the  bank,  through  the  clearing  house  of  Armour  Bros.  Bank- 
ing Company,  on  the  21st  of  June,  1888.  Afterward,  the 
proceeds  thus  placed  to  the  credit  of  Harris  on  his  personal 
account  were  checked  out  by  him  on  his  individual  checks, 
for  what  purposes  does  not  appear,  except  that  on  the  same 
day  of  the  deposit  there  was  deposited  to  the  credit  of  the 
association  on  its  account  the  sum  of  five  hundred  and  ninety 
dollars  and  thirtj^-three  cents,  the  exact  amount  of  one  of  his 
checks  on  that  day  charged  to  him  on  his  individual  account. 

On  the  same  day  the  check  was  given  by  Brumback  the 
following  written  statement  was  made  upon  the  face  of  the 
bond  of  Richardson:  "Received,  June  19,  1888,  payment  in 
full  by  E.  E.  Richardson,  per  J.  Brumback,  $3,676.74.  Geo. 
L.  Harris,  secretary."  And  -the  deed  of  trust  was  satisfied 
of  record  by  a  deed  of  quitclaim  executed  by  the  vice-presi- 
dent of  the  association  in  pursuance  of  a  special  order  of  the 
board  of  directors. 

Harris,  the  secretary,  was  the  active  manager  of  the  asso- 
ciation, and,  under  its  by-laws,  the  custodian  of  its  bond?, 
notes,  mortgages,  and  other  securities,  the  keeper  of  its  ac- 
counts with  its  ofiScers  and  members  and  those  having  deal- 
ings with  the  association,  whose  duty  it  was  "  to  receive  all 
moneys  and  pay  the  same  over  to  the  treasurer,"  and  ''at  all 
meetings  of  the  board  of  directors  furnish  a  statement  of  the 
financial  condition  of  the  association,  and  give  a  detailed 
statement  tliereof  at  each  annual  meeting,  and  make  a  semi- 
annual report  for  publication  in  January  and  July  of  each 
year."  The  treasurer  was  the  custodian  of  the  money  of  the 
association,  whose  duty  it  was  **  to  ®®  receive  from  the  secre- 
tary all  money  paid  into  the  association,"  to  "  pay  all  orders 
issued  by  the  board  of  directors,  signed  by  the  president  and 
countersigned  by  the  secretary,"  and  to  keep  his  accounts 
**open  at  all  times  to  the  inspection  of  the  president  and 
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board  of  directors,"  and,  when  demanded  by  them,  "  to  give 

eatisfactory  proof  that  the  money  and  other  assets  are  actu- 
ally in  hand  in  accordance  with  his  own  books  and  those  of 
the  secretary."  It  was  the  duty  of  the  board  of  directors  to 
hold  monthly  meetings  for  the  transaction  of  the  business  of 
the  association,  not  otherwise  provided  for,  on  the  first  Mon- 
day evening  of  each  month. 

In  the  account  of  Holmes,  the  treasurer,  kept  by  the  secre- 
tary in  the  ledger  of  the  association,  appears  the  following 
entry:  "October  1,  1888.  Cash,  E.  E.  Richardson,  loan  re- 
turned, thirty-seven  hundred  dollars." 

The  evidence  further  tends  to  prove  that  Harris  made  the 
deposits  to  the  credit  of  the  association's  account  in  the  bank; 
that  he  was  the  only  one  that  came  to  the  bank  to  attend  to 
its  business;  that  prior  to  tliis  transaction  Harris  had  been 
making  deposits  both  on  his  own  account  and  on  the  account 
of  the  association;  that  he  was  in  the  habit  of  depositing 
checks  payable  to  the  association  indorsed  as  this  one  was, 
and  no  cliecks  came  to  the  bank  indorsed  in  any  other  way; 
that  he  made  other  deposits  to  his  own  credit  in  the  same 
way;  that  he  "used  very  often  to  deposit  the  entire  receipts 
to  his  own  credit  and  then  give  the  company  a  check  to  cover 
it,  and  deposit  it  to  the  credit  of  the  association";  that  no 
objection  was  ever  made  by  any  of  the  officers  of  the  associa- 
tion to  his  n:iode  of  doing  the  business  at  the  bank,  and  this 
check  was  not  deposited  otherwise  than  in  the  regular  course 
of  his  business  with  the  bank. 

*''  It  further  appears  from  the  evidence  that,  in  April  or 
May,  1889,  Harris  absconded,  and  it  was  thereafter  discovered 
by  tlie  association  that  there  was  a  shortage  in  his  accounts, 
and  that  the  check  in  question  had  been  deposited  by  him 
to  the  credit  of  his  individual  account.  In  July  thereafter, 
a  demand  was  made  on  the  bank  for  the  return  of  the  money 
collected  thereon,  and  on  the  28th  of  September,  1889,  this 
suit  was  instituted  for  its  recovery,  in  the  form  of  an  action 
for  money  had  and  received  to  the  use  of  the  association. 

At  the  close  of  all  the  evidence  the  court  instructed  the 
jury  to  find  for  the  defendant;  plaintiflf  tliereupon  took  a 
nonsuit,  and,  the  court  refusing  to  set  the  same  aside,  the 
plaintiflf  appeals. 

The  law  of  the  case  seems  to  be  within  a  narrow  compass. 
There  is  not  a  particle  of  evidence  tending  to  prove  that  the 
bank  did  not  act  in  perfect  good  faith  in  this  transaction,  iu 
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respect  of  which  it  occupied  no  fiduciary  relation  to  plaintiff. 
It  does  not  appear  from  the  evidence  to  what  purpose  the  pro- 
ceeds of  the  check  were  ultimately  applied  by  Harris — it  may 
have  been  to  his  own  or  to  those  of  the  association — nor  is 
this  a  ruatter  of  any  importance  upon  the  present  issue.  The 
bank  was  not  responsible  for  the  proper  application  of  those 
proceeds  by  him:  Rev.  Stats.  1889,  sec.  8691.  The  check 
was  a  negotiable  instrument:  Famous  etc.  Co.  v.  Crosswhite, 
124  Mo.  34;  46  Am.  St.  Rep.  424.  The  credit  given  to  the 
account  of  Harris  was  the  same  as  if  the  money  had  been 
paid  him  on  the  check  and  had  been  immediately  placed 
back  by  him  and  credited  on  his  own  account:  Benton  v. 
German- American  Nat.  Bank,  122  Mo.  332;  Oddie  v.  City 
Nat.  Bank,  45  N.  Y.  735;  6  Am.  Rep.  160;  2  Morse  on  Banks 
and  Banking,  3d  ed.,  sec.  451.  The  bank  thereby  became  a 
purchaser  for  value,  in  the  ordinary  course  of  business  of  the 
instrument,  and  entitled  to  collect  the  proceeds  thereof  to 
its  own  account  if  it  acquired  plaintiff's  title  by  indorsement. 
So  that  the  *®  only  question  is,  Did  Harris  in  his  official 
capacity  as  secretary  have  power  to  transfer  the  check  by 
indorsement? 

By  the  by-laws  the  secretary  was  made  the  general  fiscal 
agent  of  the  association — the  custodian  of  all  its  securities, 
whether  bonds,  bills,  notes,  drafts,  checks,  or  whatever  their 
form  might  be.  To  him  and  to  him  alone  was  intrusted  the 
duty  of  keeping  the  accounts  of  the  association  and  of  col- 
lecting all  moneys  due  or  coining  to  the  association  on  ac- 
count of  such  securities  or  from  any  other  source.  All 
moneys  were  to  pass  through  his  hands  into  those  of  the 
treasurer,  whose  only  authority  was  to  receive  the  moneys  of 
the  association  from  the  secretary  and  pay  the  same  out  in 
the  manner  prescribed  by  the  by-laws.  The  by-laws  were 
of  course  made  for  an  association  to  be  conducted  in  ac- 
cordance with  the  business  principles  of  the  age,  and  it 
would  be  a  strange  construction  of  those  by-laws,  in  an  nge 
in  which  nine-tenths  of  the  business  of  the  country  is  trans- 
acted through  the  medium  of  bills  of  exchange,  inland 
drafts,  and  bank  checks,  to  hold  that  this  secretary,  who  it 
is  conceded  had  full  power  to  collect  the  loan  from  Richard- 
eon,  and  in  doing  so  to  receive  the  check  of  Brumback 
therefor  payable  to  the  association,  and  who  had  full  power 
to  collect  said  check,  had  not  the  power  to  indorse  the  check 
for  the  association  in  order  that  he  might  have  in  hand  the 
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actual  money  which  he  was  required  to  receive  and  to  pay 
over  to  the  treasurer.  Although  the  by-laws  do  not  in  express 
terms  give  the  power  to  indorse  checks  or  to  give  acquittances 
for  money  received  on  account  of  the  association,  yet  these 
powers  are  necessaril}'  implied  in  the  power  given  to  the  sec- 
retary to  collect  its  securities,  and  pay  the  money  for  the 
same  to  the  treasurer. 

While  by  the  by-laws  all  moneys  are  to  pass  through  the 
hands  of  the  secretary  into  those  of  the  treasurer,  *•  and 
he  must  have  all  the  power  necessary  to  enable  him  to  collect 
the  money  for  such  securities  and  have  it  on  hand  for  that 
purpose,  they  do  not  contemplate  that  it  shall  remain  in  his 
hands  for  any  considerable  length  of  time,  or  that  it  shall 
be  paid  out  by  him  at  all,  and  in  order  that  no  loss  or 
inconvenience  may  result  therefrom,  the  accounts  showing 
the  condition  of  its  treasury  were  open  at  all  times  to  the 
inspection  of  the  board  of  directors,  whose  duty  it  was  each 
month  to  meet,  ascertain  the  amount  in  the  treasury,  and 
loan  the  same  if  practicable.  Had  these  officers  discharged 
their  duties  the  exact  condition  of  the  fund  arising  from  the 
collection  of  the  loan  to  Richardson  would  have  been  known 
to  them  within  ten  or  fifteen  days  after  it  had  been  received 
by  Harris,  and  they  could  have  then  taken  such  measures 
for  its  disposal  and  the  protection  of  the  association,  as  to 
them  might  have  seemed  necessary  and  proper.  If  the  asso- 
ciation has  met  with  any  loss  by  reason  of  a  misapplication 
of  that  fund  it  must  be  charged  to  a  breach  of  the  trust 
reposed  in  one  of  its  officers  and  the  neglect  of  duty  by  the 
others.  It  cannot  be  charged  to  the  bank  on  account  of  this 
transaction  had  with  its  secretary,  who  therein  acted  clearly 
within  the  scope  of  his  authority. 

The  judgment  is  affirmed. 

All  concur.  

AoBKCT — Indobsbmbnt  ot  Checks  bt. — ^The  authority  to  indorse  com- 
mercial paper  as  the  agent  of  the  owner  will  not  be  implied  from  some  other 
express  authority  unless  shown  to  be  strictly  necessary  to  the  complete  exe- 
cution of  the  express  power:  Jackson  ▼.  Bank,  92  Tenn.  154;  36  Am.  St. 
Rep.  81,  and  note.  See,  also,  the  extended  note  to  Huntley  t.  Machiaa,  47 
Am.  Rep.  520. 


C38    LovELACB  V.  Travelers'  Protective  Assn.     [Missouri, 
Lovelace  v.  Travelers'  Protective  Assn. 

[126  MiSSOTJBI,  104.] 
Contracts — Constritction. — Contracts  must  be  interpreted  so  as  to  give 

effect  to  the  reasonable  and  natural  iutentioa  of  the  parties  as  expressed 

by  the  language  they  have  used. 
Imsurance. — Death  by  "Accident'  means  death  from  any  unexpected 

event  which  proceeds  from  an  unknown  and  unforeseen  cause,  happen- 

ing  without  the  design  of  the  person  acted  upon. 
Insurance — Accident.— Death  from  Direct  Violence  of  a  third  party 

may  be  an  accident  within  the  meaning  of  a  policy  insuring  the  Ufa  of 

the  deceased. 
Insurance — Accident. —  Gross  Negligence  of  the  insured  does  not  defeat 

recovery  upon  an  accident  insurance  policy. 
Insurance — Accident,  What  is. — A  hotel  guest,  who  during  the  illness 

and  absence  of  the  proprietor  voluntarily  attempts  to  remove  a  third 

person  from  the  hotel  oflSce   by  force  for  boisterous  conduct,  and  is 

killed  by  him  in  the  attempt,  suffers  death   by  accident  within  the 

meaning  of  a  policy  merely  insuring  against  "death  by  accident." 

H.  T.  Kent,  for  the  appellant. 
V.  Reyburn,  for  the  respondent. 

*•*  Barclay,  J.  This  is  an  action  upon  a  benefit  certifi- 
cate, in  the  nature  of  an  insurance  policy,  issued  to  Charles 
H.  Lovelace  by  the  Travelers'  Protective  Association  of 
America,  the  defendant,  a  benevolent  association,  incorpo- 
rated under  the  laws  of  Missouri.  The  pleadings  need  not 
be  recited.  No  point  is  raised  touching  the  formal  presenta- 
tion of  the  case. 

Counsel  for  both  parties,  with  commendable  frankness  and 
brevity,  have  put  the  material  facts  into  compact  form  to 
facilitate  the  solution  of  the  controversy.  It  was  submitted 
to  the  trial  judge,  without  a  jury,  upon  an  agreed  statement 
and  depositions.  The  only  question  now  urged  is  a  question 
of  law.  Mr.  Lovelace  was  a  member  in  good  standing  in  the 
defendant  association  when  he  met  with  his  death,  August 
8,  1892.  The  plaintiff  is  his  mother,  the  beneficiary  in  his 
membership  certificate.  The  contract  of  insurance  is  con- 
tained in  the  certificate  and  in  parts  of  the  constitution  of 
the  association,  which,  counsel  mutually  agree,  control  the 
issue  of  the  litigation.  In  the  statement,  introducing  the 
report  of  the  case,  copies  of  these  documents  are  given.  No 
point  is  raised  touching  proofs  of  loss,  notice,  or  any  formal 
matter.     The  defendant  meets  the  case  broadly  on  its  merits. 

The  decisive  question  before  us  is,  Was  the  death  of  the 
assured  an  "accident"  within  the  true  meaning  of  the  con- 
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tract  of  insurance?  The  question  was  presented  by  an  in- 
struction that,  under  the  evidence,  plaintiff  was  not  entitled 
to  recover;  which  the  trial  court  refused  to  give.  On  the 
contrary,  the  court  *••  found  for  the  plaintiff,  and  gave 
judgment  accordingly  for  four  thousand  one  hundred  and 
nineteen  dollars  and  thirty  cents  (which  included  some 
interest).  Defendant  then  appealed,  after  the  usual  prelim- 
inaries. 

The  following  facts  show  the  circumstances  of  the  death  of 
Mr.  Lovelace:  He  was  a  commercial  traveler.  On  the  fifth 
day  of  August.  1892,  he  came  as  a  guest  to  the  hotel  in  Hazel- 
hurst,  Mississippi.  He  was  a  friend  of  the  proprietor,  and 
spoke  to  some  member  of  the  latter's  family  on  the  porch  of 
the  hotel  before  entering  the  office.  Another  man  named 
Graves  was  in  the  office  of  the  hotel,  making  more  or  less 
noise,  and  cursing  at  times,  when  Lovelace  arrived,  about 
half  past  eleven  o'clock  at  night. 

Tlie  only  witness  besides  Graves  who  saw  the  killing  was 
one  Scott.  From  his  testimony  it  seems  that  that  night  the 
proprietor,  Mr.  Brown,  was  sick,  and  there  was  no  one  in 
charge  of  the  office.  Scott  was  putting  in  the  chairs  from 
the  porch  when  Lovelace  walked  in  and  said:  '*  Who  has  got 
charge  of  the  office  to-night?"  Scott  answered,  no  one,  and 
that  he  was  going  to  bed.  Lovelacethen  said:  "It  looks  like 
somebody  ought  to  be  about  it."  And  Lovelace  then  turned 
to  Graves  and  said:  "  Look  here,  young  man,  you  have  got  to 
get  out  of  here,  drinking  and  cursing  that  way  ";  and  Graves 
replied,  "What  have  you  got  to  do  with  it?"  Lovelace  an- 
swered, "I  am  a  guest  at  the  hotel,  and  I  think  a  heap  of  the 
family;  and  I  think,  in  the  absence  of  Mr.  Brown,  it  is  sorter 
my  duty  to  see  after  things."  Graves  said,  *'  You  had  better 
put  me  out";  Lovelace  replied,  "I  will  do  it  in  a  pair  of 
minutes."  And  Graves  said,  with  an  oath,  "he  would  like 
to  see  him  [Lovelace]  put  him  out."     Lovelace  said,  "  I  will 

do  that quick."     Scott  then  walked  between  them  and 

separated  them. 

***  Lovelace  started  upstairs,  but  it  seems  that  he  turned 
again  and  went  back  to  the  register.  Lovelace  then  said,  with 
an  oath,  "  Don't  you  shake  your  hand  in  my  face."  (Graves 
had  made  a  gesture  which  Lovelace  interpreted  as  he  stated.) 
They  were  then  a  few  feet  apart.  Graves  replied,  "You  put 
me  outi  You  have  not  got  any  more  to  do  with  this  than  I 
have."    Lovelace  then  declared  he  would  slap  Graves,  and 
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applied  an  opprobrious  epithet  to  him.  Lovelace  thea  slapped 
and  puslied  Graves  back  until  the  latter  struck  the  wall,  or 
door  which  was  closed;  and  whilst  they  were  thus  together, 
Graves  drew  a  pistol  from  his  pocket,  and  shot  Lovelace  sev- 
eral times,  in  consequence  of  which  he  afterward  died.  Love- 
lace weighed  one  hundred  and  seventy-five  pounds.  He 
would  have  pushed  Graves,  who  was  much  lighter  and 
smaller,  out  of  the  door,  if  it  had  been  open.  Lovelace  did 
not  know  Graves  at  the  time.  The  next  day  he  asked  what 
boy  that  was  that  shot  him. 

The  foregoing  gives  a  sufficient  description  of  the  scene,  aa 
defendant  claims  it  occurred.  The  substance  of  the  conten- 
tion on  that  side  is,  that  Mr.  Lovelace  lost  his  life  at  the  hand* 
of  Graves  in  a  fight  with  the  latter,  brought  on  by  the 
language  and  acts  of  the  former.  It  was  not  claimed,  how- 
ever, that  Lovelace  knew  that  Graves  was  armed  when  the 
difficulty  began. 

The  defendant  asserts  that  "  it  is  not  an  accidental  killing, 
such  as  to  make  the  defendant  liable,  where  the  death  was 
the  result  of  a  rencounter,  or  where  the  party  killed  was  the 
voluntary  agent  in  bringing  on  the  difficulty  resulting  in  his 
death,  or  placed  himself  in  such  a  position  as  to  induce  it." 
On  the  other  hand  the  plaintiff  insists  that  the  occurrence 
was  an  "  accident." 

***  The  contract  in  this  case  is  to  be  interpreted  so  as  to 
give  effect  to  the  intention  of  the  parties,  as  expressed  by  the 
language  they  have  used.  That  intention  is,  moreover,  to  be 
construed  as  the  reasonable  and  natural  one  imported  by 
their  words:  Rutherforth's  Institutes,  2d  Am.  ed.,  413.  "In 
case  of  death  by  accident,"  is  the  language  immediately  in 
view.  In  the  same  contract  we  note  that  the  defendant  was 
to  pay  one  hundred  dollars  "  in  case  of  his  death  from  natural 
causes." 

The  form  of  the  contract  is  very  simple.  It  is  free  from 
those  limiting  terms,  which,  in  two  of  the  three  cases  cited 
by  the  defendant,  formed  the  basis  of  the  judgments  therein.. 
We  are  merely  called  on  to  say  whether  his  death  was  by 
"  accident "  within  the  intention  of  these  parties.  They  did 
not  define  the  term,  further  than  its  use,  in  contradistinction 
to  '*  death  from  natural  causes,"  may  be  considered  as  havings 
some  significance.  We,  hence,  should  give  the  word  its 
usual,  natural,  and  popular  meaning,  there  being  nothing  ta 
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indicate  a  different  purpose  in  its  use.  In  that  sense,  was 
Lovelace's  death  an  accident? 

We  find  the  following  definitions  of  "  accident"  in  the  law 
dictionaries:  *'  Death  by  accident  means  death  from  any 
unexpected  event  which  happens  as  by  chance,  or  which 
does  not  take  place  according  to  the  usual  course  of  things": 
Anderson's  Law  Dictionary  (1889).  "An  unusual  or  unex- 
pected event":  Abbott's  Law  Dictionary  (1879).  "An  un- 
foreseen event,  occurring  without  the  will  or  design  of  the 
person  whose  mere  act  causes  it;  an  unexpected,  unusual,  or 
undesigned  occurrence":  Black's  Law  Dictionary  (1891).  **' 
"An  event  which,  under  the  circumstances,  is  unusual  and 
unexpected  by  the  person  to  whom  it  happens":  Bouvier's 
Law  Dictionary  (1883).  "A  casualty;  an  act  of  Providence; 
an  event  that  takes  place  without  one's  foresight  or  expecta- 
tion": Burrill's  Law  Dictionary  (1887).  "An  extraordinary 
incident;  something  not  expected  ":  Wharton's  Law  Lexi- 
con (1883). 

The  larger  dictionaries  of  the  English  language  furnish 
these  among  other  definitions  of  "accident,"  viz:  "In  gen- 
eral, anything  that  happens  or  begins  to  be  without  design, 
or  as  an  unforeseen  effect;  ....  Specifically,  an  undesir- 
able or  unfortunate  happening;  ....  a  casualty  or  mi- 
hap":  Century  Dictionary  (1889).  "  Literally,  a  befalling; 
an  event  that  takes  place  without  one's  foresight  or  expecta- 
tion; an  undesigned,  sudden,  and  unexpected  event;  .... 
often  an  undesigned  and  unforeseen  occurrence  of  an  afflictive 
or  unfortunate  character;  a  casualty;  a  mishap;  as,  to  die  by 
an  accident":  Webster's  International  Dictionary  (1892). 
"An  event  proceeding  from  an  unknown  cause,  or  happening 
without  the  design  of  the  agent;  an  unforeseen  event;  inci- 
dent; casualty;  chance":  Worcester's  Dictionary   (1888). 

On  several  occasions  the  courts  have  approved  or  quoted 
some  of  the  foregoing  definitions,  in  dealing  with  the  subject 
of  accident  insurance:  ScJineider  v.  Provident  Life  Ins.  Co. 
(1869),  24  Wis.  30;  1  Am.  Rep.  157;  Providence  etc.  Co  v. 
Martin  (1869),  32  Md.  315;  Ripley  v.  Railway  etc.  Assur.  Co. 
(1870),  Fed.  Cas.  No.  11,854;  2  Bigelow's  Life  Insurance 
Reports,  741;  North  American  etc.  Co.  v.  Burroughs  (1871), 
69  Pa.  St.  51;  8  Am.  Rep.  212;  Supreme  Council  v.  Garrigus 
(1885),  104  Ind.  140;  54  Am.  Rep.  298.  In  other  cases  tliey 
have  freely  used  tlie  word  in  decisions  in  the  broad  meaning 
which  those  definitions  express:    VincerU  v.  Stinehour  (1835), 
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7  Vt.  62;  29  Am.  Dec.  145;  Bostwick  "»  v.  Stiles  (1868), 
35  Conn.  195;  Clements  v.  Railway  Co.  (1894),  2  Q.  B.  Div. 
482. 

Some  special  cases  on  accident  policies  different  from  that 
now  before  us  furnish,  nevertheless,  opinions  of  learned 
judges  which  cast  some  useful  light  on  the  present  contro- 
versy. 

In  Sinclair  v.  Assurance  Co.  (1861),  4  L.  T.  Rep.,  N.  S., 
15,  a  case  wherein  the  court  of  queen's  bench  denied  a  right 
of  recovery  for  death  caused  by  a  sunstroke  sustained  by  the 
master  of  a  ship  in  China,  holding  that  such  death  was  not 
*'a  personal  injury  arising  from  an  accident  at  sea,"  it  was 
said  by  Chief  Justice  Cockburn:  "It  is  difficult  to  define 
the  term  'accident,'  as  used  in  a  policy  of  this  nature,  so  as 
to  arrive  with  perfect  accuracy  at  the  boundary  line  between 
death  from  accident  and  death  from  natural  causes.  At  the 
same  time,  we  think  we  may  safely  assume  that  in  the  terra 
'  accident,*  as  so  used,  some  violence,  casualty,  or  vis  major 
is  necessarily  involved." 

In  Fenwick  v.  Schmalz  (1868),  L.  R.  3  Com.  P.  313,  Willes, 
J.,  held  that  a  snowstorm  was  not  an  accident  (as  mentioned 
in  a  charter  party),  because  it  is  one  of  the  ordinary  oper- 
ations of  nature.  He  said  it  "is  an  incident  rather  than 
accident."  He  then  remarked:  "An  accident  is  not  the 
same  as  an  occurrence,  but.  is  something  that  happens  out 
of  the  ordinary  course  of  things." 

In  Ripley  v.  Railway  etc.  Assur.  Co.  (1870),  Fed.  Cas.  No. 
11,854,  2  Bigelow's  Insurance  Reports,  741,  already  cited,  it 
is  said:  "In  the  more  popular  and  common  acceptation  of 
the  word  'accident,'  if  not  in  its  precise  meaning,  includes 
any  event  which  takes  place  without  the  foresight  or  expec- 
tation of  the  person  acted  upon  or  affected  by  the  event." 
Death  by  drowning  {Wlnspear  v.  Accident  Ins.  Co.  (1888), 
6  Q.  B.  Div.  42)  and  by  fright  {McGlinchey  y.  Fidelity  etc.  Co. 
(1888),  80  Me.  251;  6  Am.  St.  Rep.  190)  have  been  held  to 
be  ***  deaths  by  accident  under  policies  of  much  narrower 
scope  than  that  now  before  the  court. 

We  have  quoted  these  various  cases,  definitions,  and  com- 
ments, not  with  a  view  to  approve  or  criticise  any  one  of 
them,  but  to  indicate  the  very  wide  range  of  meaning  borne 
by  the  word  "  accident,"  when  unaccompanied  with  any  limi- 
tation in  the  context.  We  shall  not  attempt  to  furnish  any 
general  definition  of  an  accident  in  the  particular  case  before 
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us,  further  than  the  conclusion  we  shall  announce  may  im- 
ply- 

The  learned  counsel  for  defendant  concedes  the  force  of 
the  argument  deduced  from  the  ordinary  meanings  of  the 
word,  but  insists  that  they  cannot  apply  where  the  insured 
has  voluntarily  assumed  the  risk  which  proves  to  be  fatal, 
in  this  instance,  by  entering  into  the  altercation  which  led 
to  his  death. 

But  there  is  one  weak  point  in  that  contention.  There  is  no 
proof  whatever  that  the  insured  had  any  cause  or  reasonable 
ground  to  anticipate  that  he  would  be  shot  or  killed  when  he 
undertook  to  attempt  to  eject  Graves  from  the  hotel.  There 
is  no  proof  that  Graves  exhibited  a  weapon,  or  made  any 
remarks  indicating  a  purpose  to  shoot,  before  the  affray. 
The  mere  fact  that  Lovelace  engaged  in  or  brought  on  a  fight 
in  the  manner  described  did  not  of  itself  indicate  that  he 
sought  death,  or  had  reason  to  expect  it  as  a  consequence  of 
his  action. 

In  Schneider  v.  Provident  Life  Ins.  Co.  (1869),  24  Wis.  28, 
1  Am.  Rep.  157,  a  party  was  allowed  to  recover  upon  an  ac- 
cident policy,  though  it  appeared  he  had  been  negligent  in 
attempting  to  board  a  moving  train  of  cars.  The  court  said: 
"There  is  nothing  in  the  definition  of  the  word  'accident' 
that  excludes  the  negligence  of  the  injured  party  as  one  of 

the  elements  contributing  to  produce  the  result An 

accident  may  happen  from  ***  an  unknown  cause,  but  it  is 
not  essential  that  the  cause  should  be  unknown.  It  may  be 
an  unusual  result  of  a  known  cause,  and  therefore  unex- 
pected by  the  party.  And  such  was  the  case  here,  conceding 
that  the  negligence  of  the  deceased  was  the  cause  of  the  ac- 
cident." That  decision  was  approvingly  followed  in  the 
case  from  the  seventy-second  Maryland  report  already  cited. 

In  Keene  v.  New  England  Mut.  Accident  Assn.  (1894),  161 
Mass.  149,  a  recovery  on  an  accident  policy  was  sustained 
where  the  assured  was  run  down  while  passing  over  a  street 
crossing  of  a  railway  track  in  front  of  a  moving  freight-car, 
notwithstanding  the  policy  required  the  assured  "  to  use  all 
due  diligence  for  personal  safety." 

In  Cornish  v.  Insurance  Co.  (1889),  23  Q,  B.  Div.  453,  it 
appeared  that  the  insured  met  his  death  by  attempting,  in 
broad  daylight,  to  cross  the  main  line  of  a  railway  in  front 
of  a  coming  train,  which  struck  and  killed  him.  The  Eng- 
lish court  of  appeal  held  that  there  could  be  no  recovery  upon 
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a  policy  which  excepted  from  the  risks  insured  against  acci- 
?lents  happening  by  "exposure  of  the  insured  to  obvious  risk 
of  injury."  But  Lindley,  L.  J.  (who  delivered  the  leading 
opinion),  placed  the  ruling  upon  the  language  just  quoted, 
remarking,  in  so  doing:  "  We  accept  the  view  of  the  jury  that 
this  accident  may  be  called  an  ordinary  misadventure,  but 
the  question  is,  whether  the  policy  covers  it."  *  He  tluis  char- 
acterized the  mishap  as  an  "accident,"  notwithstanding  thfr 
gross  negligence  of  the  insured. 

In  Travelers'  Ins.  Co.  v.  McConkey  (1888),  127  U.  S.  661,. 
where  the  insured  had  been  killed  by  a  shot  (whether  fired 
by  himself  or  by  another  was  in  issue),  the  supreme  court  of 
the  United  States  based  a  similar  ruling,  denying  a  recovery, 
on  the  express  terras  of  the  ***  policy,  excepting  from  it* 
scope  "intentional  injuries,  inflicted  by  the  insured  or  any 
other  person." 

A  like  ruling  was  made  in  construing  the  same  language 
of  an  accident  policy  in  this  state:  Phelan  v.  Travelers'  Ins. 
Co.  (1890),  38  Mo.  App.  640.  In  other  cases  it  has  beerv 
held  that  death  produced  by  the  direct  violence  of  a  third 
party  is  none  the  less  an  accident  (as  regards  the  insured), 
because  the  injury  was  intentionally  inflicted  by  the  third 
party:  Hutchcraft' v.  Travelers'  Ins.  Co.  (1888),  87  Ky.  300^ 
12  Am.  St.  Rep.  484;  Richards  v.  Travelers'  Ins.  Co.  (1891), 
89  Cal.  170;  23  Am.  St.  Rep.  455.  But  in  the  former  case  a 
recovery  was  denied  because  of  a  clause  in  the  policy  similar 
to  that  quoted  above  from  Travelers'  Ins.  Co.  v.  McConkey,  127 
U.  S.  661. 

It  has  been  declared,  with  reference  to  fire  insurance,  that 
even  gross  negligence  of  the  insured  will  not  defeat  a  recovery 
in  the  absence  of  stipulations  having  such  an  effect:  Shaw  v. 
Robherds  (1837),  6  Ad.  &  E.  75;  St.  Louis  Ins.  Co.  v.  Glas- 
gow  (1844),  8  Mo.  713;  41  Am.  Dec.  661;  Johnson  v.  Berkshire 
Ins.  Co,  (1862),  4  Allen,  388;  Enterprise  Ins.  Co.  v.  Parisot 
(1878),  35  Ohio  St.  35;  35  Am.  Rep.  589. 

In  Supreme  Council  v.  Garrigus  (1885),  104  Ind.  133,  54 
Am.  Rep.  298,  it  was  ruled  that,  where  the  insured  engaged 
in  a  fight,  without  fault  on  his  part,  in  consequence  of  which 
he  received  injuries  resulting  in  his  death,  the  latter  was  an 
"  accident "  within  the  meaning  of  a  benefit  certificate. 

In  view  of  the  definitions  and  legal  precedents  above  quoted 
and  cited,  and  of  the  very  general  terms  of  the  policy  under 
consideration,  we  conclude  that  its  reasonable  and  natural 
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ineaning  includes,  within  the  term  "accident,"  such  a  death 
as  Lovelace  met. 

Whether  he  acted  lawfully  as  a  guest  of  the  hotel,  during 
the  absence  and  illness  of  the  proprietor,  in  attempting  to 
remove  Graves  from  the  hotel  office  by  force,  we  think  need- 
less to  investigate.  It  may  be  assumed  that,  by  his  course 
of  conduct,  he  voluntarily  **'  assumed  the  risks  of  a  fight. 
But  there  is  nothing  in  the  circumstances  to  show  that  he 
voluntarily  assumed  the  risk  of  death. 

We  consider  his  killing  an  "accident,"  in  the  popular 
and  ordinary  sense  in  which  that  word  is  generally  used.  It 
certainly  was  an  accident,  so  far  as  he  was  concerned.  We 
do  not  doubt  that  such  should  be  the  construction  given  to 
the  word  in  the  contract  in  suit;  and  that,  in  so  concluding, 
•we  give  effect  to  the  true  purpose  and  intent  of  the  parties  to 
the  document. 

The  learned  trial  judge  reached  the  same  conclusion. 

The  judgment  is  affirmed. 

Black,  C.  J.,  and  Brace  and  Macparlane,  JJ.,  concur. 


Contracts — Construction — Intent.— A  written  contract  should  be  con- 
■■trued  according  to  the  obvious  intention  of  the  parties:  Monmouth  Park 
Jssn.  V.  WalliM  Iron  WoiJix,  55  N.  J,  L.  132;  39  Am.  St.  Rep.  626,  and 
note.  See,  also,  the  notes  to  Cravens  v.  Eaijle  Cotton  Mills  Co.,  16  Am.  St. 
Rep.  306,  and  CMsm  v.  Scliipper,  14  Am.  St.  Rep.  675. 

Insurance —Death  by  "Accident." — The  word  "accident "is  constrned 
to  include  a  casualty,  or  something  out  of  the  usual  course  of  events,  which 
happens  without  any  design  on  the  part  of  the  person  injured:  Ricliards  r. 
Travelers'  Lis.  Co.,  89  Cal.  170;  23  Am.  St.  Rep.  455,  and  note;  Paul  r. 
Travelers'  Ins.  Co.,  112  N.  Y.  472;  8  Am.  St.  Rep.  758,  and  extended  note. 

Insurance — Accident — Death  by  Violence  of  Third  Pehson. — Where 
«  policy  of  insurance  contains  a  provision  that  it  only  covers  injuries  effected 
through  "accidental  means,"  an  injury  not  anticipated,  and  not  naturally 
to  be  expected  by  the  insured,  though  intentionally  inflicted  by  another,  is 
An  accidental  injury  within  the  meaning  of  the  policy:  Insurance  Co.  V.  Ben- 
nett, OOTenn.  256;  25  Am.  St.  Rep.  685,  and  note;  Richards  v.  Travelers'  Ins. 
Co.,  89  Cal.  170;  23  Am.  St  Rep.  455.  Death  by  being  waylaid  and  assas* 
sinated  authorizes  a  recovery  under  a  policy  insuring  the  person  so  killed 
against  death  "through  external,  violent,  or  accidental  means":  Hutc/icra/l 
V.  Travelers'  Ins.  Co.,  87  Ky.  300;  12  Am.  St.  Rep.  484,  and  note.  See, 
also,  the  extended  note  to  Paul  v.  Travelers'  Ins.  Co.,  8  Am.  St.  Rep.  766. 

Insurance — Accidbnt. — Effect  of  Voluntary  Exposure  to  Unnecbs- 
SARY  Danger  is  discussed  in  the  extended  note  to  Travelers'  Ins.  Co.  v,  Jones, 
12  Am.  St.  Rep.  272. 
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Barker  v.  St.  Louis  Iron  Mountain  and  South- 
ern Railroad  Company. 

[126  MISSOTJBI,  143.] 

EviDENCK — Declarations  or  Admissions  as  Part  of  Res  Gestae.— Dec- 
larations by  a  train  conductor  as  to  his  motives  of  hostility  in  ejecting 
a  passenger,  made  to  another  passenger  eight  or  ten  minutes  after  th* 
ejectment,  are  not  admissible  against  the  railway  company,  either  a» 
an  admission  or  as  part  of  the  res  gestae. 

Evidence — Declarations. — A  railway  company  is  not  bound  by  declara- 
tions made  by  its  train  conductor  as  to  his  motives  which  do  not  ac- 
company or  form  part  of  some  act  or  transaction  within  the  apparent 
line  of  service  for  which  he  is  employed. 

Evidence — Declarations  as  Part  of  Res  Gest^. — The  expression  of  mere- 
thoughts  or  feelings  engendered  by  a  certain  occurrence  or  fact  does 
not  form  a  sufficiently  substantial  connecting  link  between  the  fact 
and  the  subsequent  statement  of  an  eyewitness  about  it  to  make  that 
statement  admissible  in  evidence  as  part  of  the  res  gestae. 

Appeal — Ik  Incompetent  Evidence  has  been  Admitted  against  Objec- 
tion, the  objecting  party  may  cross-examine  upon  or  otherwise  combat 
it  without  waiving  his  right  to  have  the  objection  reviewed  on  appeaL 

H.  S.  Priest  and  M.  L.  Clardy,  for  the  appellant. 

W.  Moore  and  J.  A.  Boone,  for  the  respondent. 

***  Barclay,  J.  This  is  an  action  to  recover  damage* 
for  personal  injuries  sustained  by  plaintiff  by  reason  of  his- 
alleged  unlawful  ejection  from  defendant's  train.  The  de- 
fense is  that  plaintiff  was  justifiably  ejected,  and  that  no  un- 
necessary force  was  used  in  putting  him  off.  The  defensive 
allegations  were  put  in  issue  by  plaintiff's  reply.  The  cause 
then  came  to  trial  in  due  course.  The  jury  found  for  plain- 
tiff in  the  sum  of  seven  thousand  five  hundred  dollars  under 
instructions  which  need  not  be  closely  examined,  since  the- 
cause  should  go  back  for  another  reason,  and  the  objection- 
able features  of  the  old  instructions  can  be  removed  in  event 
of  another  trial. 

It  may  be  well,  however,  to  mention  (before  leaving  the 
subject  of  the  instructions)  that  they  were  framed  so  as  tO' 
authorize  the  jury  to  award  not  merely  compensatory  dam- 
ages for  plaintiff's  injuries,  but  also  exemplary  damages,  in 
the  discretion  of  the  jury,  if  they  found  that  the  conductor 
and  other  agents  of  defendant  acted  wantonly  and  mali- 
ciously in  ejecting  him  from  the  cars.  There  was  evidence 
given  by  plaintiff  and  defendant,  respectively,  tending  to 
support  their  several  theories  of  the  case  already  outlined. 

Plaintiff's  testimony  was  to  the  effect  that  he  was  ejected 
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from  the  rear  platform  of  the  last  car  of  one  of  defendant's 
passenger  trains,  by  the  conductor  and  brakeman,  one  dark 
night,  about  10  or  11  o'clock,  in  September,  1890,  without 
cause,  while  the  train  was  in  motion  and  la  a  dangerous 
place. 

On  the  other  hand,  defendant's  evidence  accounted  for  the 
ejection  by  plaintifl's  refusal  to  pay  fare,  **''  insulting  con- 
duct on  his  part  toward  fellow-passengers,  particularly 
women;  negatived  all  unnecessary  force  and  any  unlawful 
act  by  defendant's  agents,  and  especially  denied  that  be  was 
ejected  while  the  train  was  in  motion. 

During  plaintiff's  case,  one  of  his  witnesses  was  allowed  to 
testify  that  he  (the  witness)  was  in  the  smoking-car  when  a 
stop  occurred.  After  that  stop  the  witness  started  back  to 
the  rear  of  the  train.  He  met  a  man  on  the  way,  who  told 
him  of  the  fact  that  plaintiff  had  been  ejected.  Witness  then 
entered  the  last  car,  from  the  rear  end  of  which  plaintiff  had 
been  put  off,  and  his  testimony  then  goes  on  thus:  "I  went 
right  in;  I  rushed  in  the  car  and  asked  Mr.  Howe  if  he  put 
that  man  off,  and  he  said  he  did.  I  asked  him  to  stop  and 
get  him;  I  told  him  I  was  afraid  he  was  hurt,  and  he  just 
remarked  that  he  ought  to  have  broke  his  darned  neck,  or 
damned  neck,  I  could  n't  say  for  certain  which  it  was."  This 
testimony  was  objected  to  as  incompetent,  irrelevant,  and  cal- 
culated to  mislead  the  jury;  but  the  objection  was  overruled 
and  defendant  duly  excepted.  The  court  remarked,  in  mak- 
ing the  ruling,  "  The  declarations  of  Captain  Howe  are  com- 
petent." 

The  witness  above  quoted  testified,  on  his  direct  examina- 
tion, that  this  conversation  with  the  conductor,  Mr.  Howe, 
took  place  about  eight  or  ten  feet  from  the  front  door  of  the 
rear  passenger-car;  and  that  the  train  "had  stopped  some 
time  before  that."  On  his  cross-examination,  he^urther  said, 
on  this  point,  in  answer  to  a  question  as  to  the  interval  of 
time  between  the  stopping  of  the  train  and  his  start  from  the 
smoking-car,  that,  to  the  best  of  his  knowledge,  it  was  eight 
or  ten  minutes. 

This  statement  is  thought  by  some  of  my  learned  col- 
leagues to  have  been  intended  by  the  witness  to  ***  refer  to 
some  other  "stop"  than  that  at  which  plaintiff  was  put  off. 
At  all  events,  it  is  clear  that  the  conversation  with  the  con- 
ductor was  not  later  than  these  eight  or  ten  minutes  after  the 
ejectment.     It   may  have  been   earlier,  but  it  was  plainly 
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after  the  fact — after  the  conductor  had  finished  the  act,  and 
had  gone  to  the  other  end  of  the  car  where  lie  met  Mr.  John- 
son, the  witness.  The  whole  evidence  does  not  bring  that 
conversation  into  any  other  relation  to  the  act  of  plaintifiTs 
ejection  than  is  indicated  by  the  facts  given  above. 

The  question  then  is,  Was  the  conversation  admissible? 
The  main  ground  on  which  plaintiff  seeks  to  justify  its 
admission  is  that  it  formed  a  part  of  the  res  gestae.  On  that 
ground  my  learned  brother,  Macfarlane,  has  sustained  its 
admissibility,  though,  it  seems  to  me,  he  apparently  experi- 
ences some  difficulty  in  reaching  that  result. 

In  Missouri  it  is  too  well  settled  by  precedents  to  admit  of 
doubt  that  no  such  conversation  could  be  given  in  evidence 
with  the  force  of  an  admission  by  defendant:  Price  v.  Thorn- 
ton (1846),  10  Mo.  135;  Rogers  v.  McCune  (1854),  19  Mo. 
558;  McDermott  v.  Hannibal  etc.  R.  R.  Co.  (1881),  73  Mo. 
516;  39  Am.  Rep.  526;  Adams  v.  Hannibal  etc.  R.  R.  Co. 
(1881),  74  Mo.  553;  41  Am.  Rep.  333;  Aldridge  v.  Midland 
etc.  Co.  (1883),  78  Mo.  559;  Devlin  v.  Wabash  etc.  Ry.  Co. 
(1885),  87  Mo.  545. 

The  conductor  was  employed  to  represent  the  company  in 
the  management  and  control  of  its  train.  The  company  was 
answerable  for  his  actions  within  the  fair  scope  of  that 
employment.  But  the  company  was  certainly  not  bound  by 
any  declaration  of  his  motives  which  did  not  accompany,  or 
form  part  of  some  act  or  transaction  within  the  apparent  line 
of  the  service  for  which  he  was  employed. 

But  it  is  needless  to  again  go  over  the  ground  **•  which 
the  last  group  of  decisions  covers.  Under  those  cases  it  is 
plain  that,  if  the  conversation  between  the  witness  and  the 
conductor  in  this  case  has  any  proper  standing  as  evidence, 
it  cannot  be  as  an  admission,  but  must  be  as  a  part  of  that 
essential  or^descriptive  matter  belonging  to  the  main  trans- 
action itself  which  the  law  calls  res  gestae,  for  want  of  any 
English  term  equally  expressive. 

It  is  far  from  my  present  purpose  to  attempt  any  sort  of 
definition  of  res  gestae.  Definitions  are,  no  doubt,  useful  and 
necessary  to  impart  general  conceptions  of  the  subjects  with 
which  jurisprudence  deals;  but  they  do  not  always  suffice  to 
solve  the  difficulties  met  in  the  practical  administration  of 
law. 

In  the  case  at  hand,  the  trainmen  ejected  the  plaintiff  from 
the  train  a  few  minutes,  at  least,  before  the  conversation  in 
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question  took  place.  The  former  act  is  the  fact  with  which 
the  conversation  must  be  connected  as  a  circumstance,  to 
bring  the  conversation  properly  into  the  res  gestee. 

The  conversation  had  two  distinct  bearings  as  a  piece  of 
■evidence:  1.  It  embraced  an  implied  admission  that  the  con- 
ductor had  put  the  plaintiff  off  the  train;  and  2.  It  indicated 
motive,  that  is  to  say,  hostility  to  plaintiff.  Proof  of  the  for- 
mer we  might  overlook  as  harmless,  having  no  prejudicial 
effect  on  defendant's  rights;  for  both  sides  admitted  that 
plaintiff  was  ejected  from  the  train:  La  Duke  v.  Township  of 
Exeter  (1893),  97  Mich.  450;  37  Am.  St.  Rep.  357. 

But  upon  the  question  of  the  conductor's  motive  of  hostil- 
ity to  plaintiff  in  ejecting  him,  the  conversation  was  vitally 
material,  and  could  not  justly  be  considered  harmless,  in 
view  of  the  issue  of  exemplary  damages  which  the  court  saw 
fit  to  submit  to  the  jury.  The  plaintiff  was  not  entitled  (as 
iagainst  the  present  **•  defendant)  to  prove  that  motive  by 
a  declaration  of  the  conductor  after  the  fact,  as  the  Missouri 
cases  already  mentioned  show. 

The  interval  of  time  after  the  main  fact  is  not,  of  itself,  of 
controlling  importance,  though  entitled  to  weighty  consid- 
eration in  determining  what  are  res  gestae.  The  testimony 
indicates  that  the  conversation  of  the  witness  with. the  con- 
ductor had  no  connection  whatever  with  the  scene  out  of 
which  the  alleged  cause  of  action  arises.  Nor  was  the  con- 
ductor's statement  in  any  way  connectible  with  that  scene 
as  a  circumstance  of  it.  It  was  an  entirely  independent 
event,  notwithstanding  it  occurred  within  a  comparatively 
short  time  after  the  act  in  which  plaintiff  played  a  part. 
But,  so  far  as  concerns  any  relation  between  the  ejection  of 
plaintiff  and  the  conversation,  the  latter  might  as  well  have 
occurred  eight  or  ten  days,  as  two  or  three  or  ten  minutes, 
afterward. 

Mere  thoughts  or  feelings,  engendered  ty  a  particular 
occurrence  or  fact,  do  not,  in  my  opinion,  form  of  themselves 
a  sufficiently  substantial  connecting  link  between  the  fact 
and  the  subsequent  talk  of  an  eyewitness  about  it  to  make 
that  talk  a  part  of  the  res  gestae  of  the  fact.  The  suggestion 
to  that  effect  in  the  learned  opinion  of  my  brother  Macfar- 
lane  does  not,  with  due  respect,  seem  to  me  maintainable  in 
its  application  to  the  case  at  bar. 

Without  attempting  to  declare  any  general  rule  as  to  what 
matters  constitute  res  gestae,  and  contining  the  ruling  to  the 
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immediate  facts  of  this  case,  it  would  seem  to  me  very  clear 
(were  it  not  for  the  contrary  opinion  of  some  of  my  associ- 
ates) that  the  conductor's  declaration  is  no  part  of  the  rea 
gestae  in  the  case  before  us. 

***  In  my  opinion  the  court  should  have  excluded  it. 

2.  Nor  can  it  matter  in  the  result  that  the  defendant's 
counsel  on  cross-examination  asked  the  witness  to  repeat 
his  account  of  the  interview  with  the  conductor.  That  course 
did  not  amount  to  a  waiver  of  the  right  to  urge  the  excep- 
tion already  saved  to  the  ruling  of  the  court  in  admitting 
that  interview. 

Counsel  might  properly  conform  to  that  ruling  for  the  pur- 
poses of  the  trial,  without  thereby  waiving  the  right  to  review 
the  admission  of  incompetent  evidence  that  had  come  in, 
over  his  objection.  After  that  evidence  was  before  the  jury 
he  might  then  combat  it,  or  meet  it,  as  best  he  might,  with- 
out waiving  the  exception  already  taken:  Tobin  v.  Missouri 
Fac.  R.  R.  Go.  (Mo.,  Nov.  23, 1891),  18  S.  W.  Rep.  996;  Martin 
V.  New  York  etc.  R.  R.  Co.  (1886),  103  N.  Y.  626. 

In  my  opinion  the  judgment  should  be  reversed  and  the 
cause  remanded  for  the  reasons  above  given. 

It  is  so  ordered. 

Gantt,  Sherwood,  and  Burgess,  JJ.,  concur. 

Black,  C.  J.,  and  Brace  and  Macfarlane,  JJ.,  dissent. 


Mr.  Justice  M-vcfarla^sk  diRsented,  and  contended  that  the  declaration* 
of  the  conductor  made  after  the  act  of  expulsion  of  the  passenger  had  beea 
completed  were  admissible  in  evidence  as  part  of  the  res  gestae.  He  said: 
"As  a  rule,  derivative,  or  hearsay,  evidence  is  not  admissible  to  prove  the 
fact  admitted  or  declared.  The  person  who  makes  the  statement  should 
be  called  to  testify  to  the  fact  in  order  that,  by  the  test  of  an  oath  and  of 
cross-examination  all  the  circumstances  may  be  developed,  and  the  weight 
to  be  given  to  the  evidence  determined.  Giving  in  evidence  the  uncorrobo- 
rated anil  interested  declaration  of  a  third  person  for  the  purpose  of  prov. 
ing  the  truth  of  the  fact  declared,  and  thereby  binding  a  party  to  the  suit, 
eliould  never  be  permitted,  unless  the  declaration  was  made  at  such  a  tiinft 
and  under  such  circumstances  as  will  raise  the  presumption  that  the  one 
making  it  spoke  the  truth.  All  the  authorities  agree  that  such  declaration* 
are  admissible  when  they  form  a  part  of  and  characterize  the  fact  or  trans- 
action to  be  proved.  They  then  become  verbal  acts,  and  are  admissible  as 
Bucli,  and  not,  strictly  speaking,  as  declarations  or  admissious.  Thej'  form 
a  part  of  the  res  gestae. 

*•  One  of  the  exceptions  to  the  general  rule,  that  hearsay  evidence  ia  not 
admissible,  is  applied  to  the  declarations  and  admissions  of  an  agent  when 
oflfered  to  prove  an  act  or  transaction  with  which  the  principal  is  charged. 
The  exception  is  only  made  whea  the  declaration  constitutes  a  part  of  th« 
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principal  fact  to  be  proved.  The  declaration  of  an  agent  is  not  binding  on 
the  principal,  nnless  it  falls  within  this  exception.  What  constitutes  a  part 
of  the  res  gestae,  in  any  case,  whether  affecting  the  admissibility  of  the 
declarations  of  an  agent  or  of  the  declaratioua  of  third  persons,  is  deter> 
mined  by  precisely  the  same  rules.  .... 

"The  rule  is  that  evidence  of  words  or  acts  may  be  admissible  (notwith* 
standing  the  general  rule  against  derivative  evidence)  on  the  ground  that 
they  form  part  of  the  res  gestae,  provided  that  the  act  which  they  accom- 
pany  is  itself  admissible  in  evidence,  and  that  they  reflect  on  or  qualify 
that  act.  But  they  must  be  so  connected  with  the  main  fact  under  consider* 
ation  as  to  illust]*ate  its  character,  to  further  its  object,  or  to  form,  in  con- 
junction with  it,  one  continuous  transaction.  If  declarations  are  made  some 
time  before  the  act,  and  stand  alone  by  themselves,  they  are  not  within 
the  rule  and  are  not  admissible But  if  declarations  of  a  past  occur- 
rence are  made  under  such  circumstances  as  will  raise  the  reasonable  pre- 
sumption that  they  are  the  spontaneous  utterances  of  thoughts  created  by, 
or  springing  out  of,  the  transaction  itself,  and  so  soon  thereafter  as  to  ex« 
elude  the  presumption  that  they  are  the  result  of  premeditation  and  design, 
they  will  be  admissible  as  part  of  the  res  gestae:  21  Am.  &  Eng.  Ency.  of 
Law,  99. 

"  Wiien  the  declaration  of  an  agent  is  offered  to  prove  and  charge  the 
principal  with  an  act,  resulting  in  personal  injury  to  another,  all  the  circum- 
stances should  be  considered,  the  time  and  place  at  which  made,  the  nature 
aud  effect  of  the  act  and  injury,  the  excitement,  fright,  and  other  mental 
conditions  of  the  agent  making  the  declaration,  and  of  other  persons.  If, 
from  all  these  circunistauces,  the  court  is  satisfied  that  the  agent,  without 
time  to  premeditate,  expressed  truly  and  spontaneously  his  thoughts  in  re- 
gard to  a  fact  within  his  knowledge  aud  in  issue,  and  to  prove  which  he 
would  have  been  a  competent  witness,  the  evidence  would  be  admissible. 

"It  will  be  seen  that  exact  coincidence  of  time  between  the  act  and  decla- 
ration, though  an  important  circumstance,  cannot  be  made  a  positive  test 
of  the  admissibility  of  such  declarations.  In  case  of  a  derailment  of  s 
train,  or  a  collision,  there  is  often  no  time  for  previous  declarations,  but  in 
view  aud  presence  of  the  excitement,  the  horror  and  the  sympathy,  spon- 
taneous declarations  of  the  agent,  as  to  the  cause  of  the  disaster,  would 
catry  with  them  convictions  of  their  truth. 

"That  coincidence  of  time  is  not  the  true  test  may  be  drawn  from  oar 
own  decisions.  In  Han-imaii  v.  Stowe,  57  Mo.  93,  admissions  made  an  hour 
or  more  after  the  accident  were  admitted.  This  case  goes  beyond  any  rec- 
ognized rule,  and  would  not  probably  be  followed  under  any  circumstances. 
In  Adams  v.  Railroad,  74  Mo.  553,  41  Am.  Rep.  333,  after  deceased  had 
been  struck,  after  the  traiu  had  been  stopped,  two  of  the  trainmen  went 
back  to  the  place  of  the  collision.  Held,  that  statements  then  made  by 
them  were  not  admissible.  And  generally  it  has  been  said,  though  prob- 
ably unnecessary  to  the  particular  decision,  that  such  declarations  to  be 
aiimissible  should  be  coincident  with  the  events  to  which  they  relate:  Devlin 
V.  Jiaihoad,  87  Mo.  545;  Aldridge  v.  Midla/id  etc.  Co.,  78  Mo.  5G5;  McDcT' 
motl  V.  Railroad,  87  Mo.  298. 

"The  question  was  last  considered  and  the  authorities  reviewed  in  Leahejf 
V.  Railroad,  97  Mo.  172,  10  Am.  St.  Rep.  300.  While  the  declarations  in 
that  case  were  those  of  the  injured  person,  the  principle  upon  which  they 
are  made  adinissihle  is  the  same.  The  court,  after  a  careful  consideration, 
reached  the  following  couclusion:  "The  better  reasooiag  is,  that  the  decla- 


652       Barker  v.  St.  Louis  I.  M.  &  S.  R.  R.  Co.     [Missouri, 

ration,  to  be  a  part  of  the  res  gestae,  need  not  be  coincident,  in  point  of 
time,  with  the  main  fact  to  be  proved.  It  is  enough  that  the  two  are  so 
clearly  connected  that  the  declaration  can,  in  the  ordinary  course  of  affairs, 
be  said  to  be  the  spontaneous  explanation  of  the  real  cause.  The  declara- 
tion is  then  a  verbal  act,  and  may  well  be  said  to  be  a  part  of  the  main  fact 
or  transaction.  Again,  if  the  subsequent  declaration  and  the  main  fact  at 
issue,  taken  together,  form  a  continuous  transaction,  then  the  declaration  is 
admissible.  Much,  therefore,  depends  upon  the  nature  and  character  of  the 
transaction  in  question,  for  it  may  be,  and  often  is,  of  a  continuing  charac- 
ter. It  cannot  be  said  that  a  mere  subsequent  declaration  will,  of  itself, 
furnish  a  sufficient  connecting  circumstance.* 

"Now  let  us  apply  these  principles  to  this  case.  The  principal  fact  to  b« 
proved  was  the  manner  in  which  plaintiff  was  ejected  from  the  train.  Evi- 
dence that  the  expulsion  was  wantonly  done  was  admissible.  The  con- 
ductor was  a  competent  witness  to  prove  the  manner  in  which  the  expulsioa 
was  made,  and  he  had  knowledge  of  the  fact.  Evidence  by  the  conductor 
that,  when  he  ejected  plaintiff,  he  was  indifferent  as  to  the  consequences  to 
him  would  have  been  competent.  Declarations  of  the  conductor  made 
while  in  the  act  of  the  expulsion,  which  were  indicative  of  malice  and  wanton- 
ness, could  have  been  proved  under  all  the  authorities. 

"We  are  of  the  opinion,  taking  into  consideration  the  time  and  place  in 
which  it  was  made,  the  character  of  the  act,  and  all  the  circumstances  sur- 
rounding it,  that  the  declaration  admitted  in  evidence  was  so  connected 
with  the  expulsion  of  the  plaintiff,  as  to  show  that  what  was  said  on  the  oc- 
casion was  the  spontaneous  expression  of  the  thoughts  and  feelings  of  the 
conductor  at  the  time  the  act  was  done,  and  to  characterize  the  act  itself. 
The  conversation  occurred  within  a  few  seconds  after  plaintiff  was  put  off. 
The  conductor  leaving  the  scene  and  Johnson  approaching  it,  they  met 
before  the  former  had  passed  the  length  of  the  car.  The  conductor  was 
required  to  use  some  force,  and  was  necessarily  more  or  less  excited. 
The  night  was  dark  and  stormy.  The  train  was  running  on  an  embankment 
three  feet  high.  When  plaintiff  was  expelled  he  fell  upon  the  ground 
seven  feet  from  the  track  and  his  leg  was  broken  in  two  places.  The  evi- 
dence tends  to  prove  that  while  the  conductor  signaled  the  engineer  to  stop 
the  train  plaintiff  was  expelled  before  it  came  to  a  stop.  In  these  circum- 
stances, almost  in  the  very  presence  of  the  scene  of  the  expulsion,  with 
the  train  leaving  plaintiff  in  the  storm  and  darkness,  the  witness  expressed 
sympathy  for  him,  and  a  fear  that  he  had  been  injured,  and  asked  that  he 
be  taken  on  board  again.  In  these  circumstances  the  declaration,  which 
ehows  anger,  ill-will,  and  perfect  indifference  to  the  result,  is  made  by  the 
conductor. 

"I  experience  no  difficulty  whatever  in  reaching  the  conclusion  that  the 
declaration  was  sufficiently  connected  with  the  fact  to  be  proved  to  form  a 
part  of  the  act  itself,  and  to  characterize  it.  Indeed,  to  reach  any  other 
conclusion,  under  the  evidence  sts  contained  in  the  record,  would  result  in 
overruling  the  latest  and  most  carefully  considered  cases  of  this  court,  and 
in  setting  at  naught  well-established  principles  of  the  law  of  evidence,  aa 
declared  by  the  most  respectable  courts  and  text-writers  of  this  country. 
Black,  C.  J.,  and  Brace,  J.,  agree  with  me." 

Agency. — Statements  Made  by  an  Agent  are  admissible  in  evidence 
only  when  they  form  part  of  the  res  gestae  and  are  made  dum  fei-vet.  opu*: 
Summers  v.  Hibbard,  153  111.  102;  46  Am,  St,  Rep.  872,  and  note,  with  the 
eases  collected.     The  foregoing  doctrine  as  applied  especially  to  the  agentl 
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or  servants  of  railroad  companies  is  treated  at  length  in  the  notes  to  Ourkee 
r.  Central  Pac.  S.  R.  Co.,  68  Am.  Rep.  565,  and  Hawker  v.  Baltimore  etc. 
R.  R.  Co.,  36  Am.  Rep.  829. 

Evidence — Declarations  when  Part  of  the  Res  Gesta — To  mak* 
a  declaration  a  part  of  tbe  res  gestss  it  must  be  a  part  of  the  principle  act, 
and  so  a  part  of  the  act,  itself.  Therefore,  an  insulting  remark  made  by 
a  brakeman  immediately  after  the  infliction  of  an  injury  by  his  negligent 
act  is  not  admissible  against  his  employer  unless  calculated  to  qualify  the 
principal  act:  Butler  v.  Manhattan  Ri/.  Co.,  143  N.  Y.  417;  42  Am.  St.  Rep. 
738,  and  note.  See,  also,  Erie  etc.  R.  R.  Co.  v.  Smith,  125  Pa.  St.  259;  11 
Am.  St.  Rep.  895,  and  note,  and  the  extended  note  to  People  v.  Vej'non,  95 
Am.  Dec.  52,  and  the  note  to  Chattanooga  etc  B.  B.  Co.  r.  Liddell,  21  Am. 
St.  Rep.  178. 
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Evidence. — Courts  Take  Judicial  Notice  of  the  fact  that  Texas  cattle 
have  some  contagious  or  infectious  disease  commnnicative  to  native 
cattle  outside  that  state. 

Railroads— Neglioence—" Texas  Fever." — A  railroad  company  negli- 
gently permitting  Texas  cattle  to  escape  from  its  custody  while  in  trans- 
portation is  liable  in  damages  for  the  loss  of  native  cattle  thereby 
infected  with  "Texas  fever." 

Constitutional  Law— Part  of  a  Statute  may  be  Unconstitutional 
and  void  and  another  part  valid,  even  though  the  incongruous  pro- 
visions be  contained  in  the  same  section,  if  when  the  unconstitutional 
portion  is  stricken  out  that  which  remains  is  complete  in  itself  and 
capable  of  being  enforced  according  to  the  legislative  latent,  independ- 
ent of  that  wliich  is  rejected.  A  statute  may  also  be  valid  as  to  some 
classes  of  cases,  and  void  as  to  others. 

Constitutional  Law  —  Interstate  Commerce. — A  statute  forbidding 
transportation  of  diseased  or  infected  livestock  througli  the  state  is 
void  as  an  attempt  to  regulate  or  prohibit  interstate  commerce. 

Constitutional  Law. — Importation  of  Diseased  or  Infected  Livf.3tock 
into  the  state  may  be  prohibited  by  statute,  wliich  may  prescribe  the 
kind  of  cars  to  be  used  for  their  transportation,  as  well  as  other  reason- 
able and  precautionary  measures. 

Constitutional  Law  —  Interstate  Commerce  —  Diseased  Animals.  — 
Although  a  state  has  no  power  to  prohibit  the  transportation  of  infected 
livestock  through  it  by  common  carriers,  it  has  the  rignt  to  restrict  tbe 
manner  and  mode  of  such  transportation  to  railroads  and  steamboats, 
if  necessary  to  p|-event  the  spread  of  contagion  and  disease. 

Jackson  &  Montgomery,  for  the  appellants. 

R.  N.  Bodine  and  Stocking  &  Alexander^ior  the  respondent. 

*'*  Burgess,  J.  This  is  an  action  to  recover  the  value  of 
ft  cow  alleged  to  have  died  from  Texas  fever  contracted  from 
cattle  shipped  over  the  Missouri,  Kansas  &  Texas  Railway, 
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while  the  same  was  being  operated  by  the  defendants  as  re- 
ceivers. The  suit  was  commenced  before  a  justice  of  the 
peace  in  Monroe  county,  and  appealed  to  the  circuit  court. 
The  statement  is  in  two  counts,  and,  leaving  oflf  the  caption, 
is  as  follows: 

"Plaintiff  says  that  the  Missouri,  Kansas  &  Texas  Rail- 
way Company  was,  on  and  after  the  day  hereinafter  men- 
tioned, and  now  is,  a  railroad  corporation  organized  under 
the  laws  of  the  state  of  Kansas,  and  that  at  the  time  herein- 
after mentioned  defendants  *"  Geo.  A.  Eddy  and  H.  C. 
Cross  were,  and  now  are,  receivers  of  the  said  Missouri, 
Kansas  &  Texas  Railway  Company,  appointed  by  the  United 
States  circuit  court  for  the  eighth  judicial  eircuit,  and  as  such 
receivers  were  at  said  date,  and  now  are,  in  possession  of  the 
railroad  of  said  corporation  known  as  the  Missouri,  Kansas 
&  Texas  Railroad,  running  through  the  county  of  Monroe  in 
the  state  of  Missouri,  and  as  said  receivers  engaged  in  run- 
ning and  operating  the  same,  and  doing  a  general  railroad 
business  over  and  on  said  railroad. 

"  Plaintiff  states  that  on  or  about  the day  of  May, 

1890,  defendants,  as  such  receivers,  were  engaged  in  trans- 
porting upon  said  railroad,  and  had  upon  their  cars  while  so 
transporting  through  Monroe  county,  Missouri,  a  large  num- 
ber of  Texas  cattle,  said  cattle  being  at  said  time  infected 
with  a  deadly  disease  known  as  Texas  fever;  that  all  Texas 
cattle  during  the  spring  and  summer  months,  whether  per- 
ceptibly affected  by  said  disease  or  not,  communicate  the 
same  to  all  cattle  raised  in  Missouri  passing  over  land  pre- 
viously passed  over  by  such  Texas  cattle;  that  defendants  at 
said  time  well  knew  that  said  cattle  were  Texas  cattle,  that 
they  were  infected  with  said  disease,  and  of  the  liability 
aforesaid  to  communicate  said  disease  to  Missouri  raised 
cattle  by  leaving  the  germs  of  said  disease  upon  the  ground 
over  which  they  traveled,  and  that  defendants  as  such  re- 
ceivers, 80  knowing,  and  while  said  Texas  cattle  were  by 
them  being  transported  across  Monroe  county,  Missouri, 
wrongfully  and  negligently,  by  their  servants  and  employees, 
permitted  said  Texas  cattle,  so  infected  with  said  disease, 
and  so  liable  to  communicate  said  disease  as  aforesaid, 
whether  apparently  affected  themselves  or  not,  to  escape 
from  the  control  and  custody  of  said  defendants  and  run  at 
large  over  a  large  area  of  land  in  Monroe  county,  Missouri, 
including  public  highways,  for  a  space  of  *■"  twelve  hours 
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or  more;  and  that  plaintiff  then  and  there  being  the  owner 
of  a  certain  Missouri  raised  cow  of  the  value  of  one  hundred 
and  twenty-five  dollars,  the  same,  without  any  fault  or  negli- 
gence of  plaintiff,  passed  over  the  ground  over  which  said 
Texas  cattle  had  passed  as  aforesaid,  and  thereby  the  said 
disease  of  Texas  fever  was  communicated  to  plaintiff's  cow, 
whereby  she  sickened  and  died,  so  that  she  was  wholly  lost 
to  plaintiff,  whereby  he  was  damaged  in  the  sum  of  one  hun- 
dred and  twenty-five  dollars,  for  which  he  asks  judgment. 

'*  Plaintiff,  for  another  cause  of  action  against  defendants, 
as  receivers  as  aforesaid,  states  that  the  Missouri,  Kansas  & 
Texas  Railway  Company  was,  on  and  after  the  days  herein- 
after mentioned,  and  now  is,  a  railroad  corporation  organized 
under  the  laws  of  the  state  of  Kansas,  and,  at  the  time  here- 
inafter mentioned,  defendants  were,  and  now  are,  the  receivers 
of  the  said  Missouri,  Kansas,  &  Texas  Railway  Company, 
appointed  by  the  United  States  circuit  court  for  the  eighth 
judicial  circuit,  and,  as  such  receivers,  were,  at  said  dates 
and  now  are,  in  possession  of  the  railroad  of  said  corporation 
known  as  the  Missouri,  Kansas  &  Texas  Railroad,  running 
through  the  county  of  Monroe  in  the  state  of  Missouri,  and, 
as  such  receivers,  engaged  in  running  and  operating  the  same 
and  doing  a  general  railroad  business  over  and  on  said  rail- 
road.    Plaintiff  states  that  on  or  about  the day  of  May, 

1890,  defendants,  as  such  receivers,  were  engaged  in  trans- 
porting upon  said  railroad,  and  had  upon  their  cars  while  so 
transporting  through  Monroe  county,  Missouri,  a  large  num- 
ber of  Texas  cattle,  at  said  time  being  affected  with  the  dis- 
ease known  as  Texas  fever;  that  defendant  at  said  time  well 
knew  that  said  cattle  were  Texas  cattle,  and  were  affected 
with  Texas  fever;  that  said  cattle,  while  being  so  transported 
by  defendants,  were  permitted  by  defendants  to  escape  from 
the  cars  in  said  Monroe  county,  and  to  run  at  large  over  a 
*'*  large  area  of  land  in  said  county  along  the  route  and  in 
the  vicinity  of  said  railroad,  including  public  highways,  for 
the  space  of  twelve  hours  or  more,  and  that  plaintiff  then  and 
there  being  the  owner  of  a  certain  native  Missouri  raised  cow 
of  the  value  of  one  hundred  and  twenty -five  dollars,  the  same, 
without  any  fault  or  negligence  on  the  part  of  the  plaintiff, 
passed  over  the  ground  over  which  said  Texas  cattle  had 
passed,  as  aforesaid,  and  thereby  the  said  disease  of  Texas  fever 
was  communicated  to  plaintiff's  said  cow,  whereby  she  sick- 
ened and  died,  so  that  she  was  wholly  lost  to  plaintiff,  whereby 
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he  was  damaged  in  the  sum  of  one  hundred  and  twenty-five 
dollars;  wherefore  plaintiflf  says  that  under  the  provisions  of 
sections  953  and  954  of  the  Revised  Statutes  of  Missouri,  1889, 
he  is  entitled  to  recover  from  defendants  the  sum  of  one  hun- 
dred and  twenty-five  dollars,  for  which  he  asks  judgment." 

To  the  statement  defendants  filed  an  answer  denying  all 
the  allegations  contained  therein.  A  separate  trial  was  had 
on  each  count,  resulting  in  a  verdict  and  judgment  for  plain- 
tiff on  both  counts. 

It  was  by  stipulation  admitted  that  the  cattle,  which  it 
is  claimed  caused  the  injury,  were  shipped  from  Sinton,  in 
San  Patricio  county,  Texas,  over  a  line  of  railroad  connect- 
ing with  that  operated  by  the  defendants  at  West  Point,  Texas,^ 
and  then  delivered  to  the  defendants,  consigned  to  Chicago,. 
Illinois.  Said  cattle  were  shipped  May  16, 1890,  and  reached 
Paris,  Monroe  county,  on  the  morning  of  May  21,  1890,  while- 
en  route  to  Chicago.  As  the  cars  going  eastward  toward  the 
depot  passed  over  the  switch,  they  were  wrecked.  The  en- 
gine and  several  cars  loaded  with  coal  went  over  the  switch 
safely,  but  the  rear  trucks  of  one  coal-car  and  the  cars  in 
which  these  cattle  were  loaded  were  thrown  from  the  track 
and  the  balance  of  the  train  remained  standing  on  the  track 
in  a  westerly  direction  from  the  wreck.  One  of  the  *'*  cat- 
tle cars  was  broken  in  at  one  end,  and  some  of  the  cattle 
escaped  in  this  way.  The  cars  were  thrown  over  to  one  side,^ 
and  the  cattle  all  thrown  together  at  one  end,  and  it  became 
necessary  to  remove  them  speedily  to  prevent  them  smother- 
ing. This  was  done  by  opening  the  side  doors,  pulling  them 
out  with  ropes,  etc. 

The  town  of  Paris  lies  nearly  wholly  south  of  the  railway, 
and  there  is  no  street  across  the  railway  track  west  of  where 
the  wreck  occurred.  The  depot  and  stockyard  are  east  of 
the  place  of  the  wreck;  the  stockyard  on  the  north  side  of  the 
track.  At  the  place  of  the  wreck  the  right  of  way  on  the 
north  side  abuts  upon  inclosed  land,  and  just  east  of  the  wreck^ 
and  opposite  where  the  forward  part  of  the  train  stood,  is 
located  a  section-house  and  tool-house.  The  right  of  way 
opposite  the  wreck  was  also  inclosed  ground.  The  wrecked 
cars  were  thrown  toward  the  south,  a  coal-car  striking  a  tel- 
egraph pole,  and  bearing  it  down  upon  the  wire  fence  close  to 
where  it  stood.  The  train  in  the  rear  of  the  wreck  stood  on 
the  track  reaching  back  the  length  of  some  fifteen  or  sixteen 
cars  to  a  trestle  or  fill.     So  that,  between  the  wreck  and  the- 
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fill,  there  was  no  way  to  pass  from  the  south  side  of  the  track 
to  the  north  side,  because  of  the  cars  in  the  train  standing 
on  the  main  track.  A  short  distance  west  of  the  wreck,  and 
south  of  the  railway,  is  a  little  open  piece  of  ground  through 
which  a  road  runs  from  its  connection  with  the  regularly 
laid  out  streets  of  the  town  to  a  road  crossing  the  railway, 
through  a  gate  into  private  grounds  lying  north  of  the  track. 
The  cars  of  the  train  not  wrecked  stood  across  this  crossing. 
As  the  cattle  escaped  from,  or  were  removed  from  the  wrecked 
cars,  they  were  scattered  along  the  right  of  way  south  of  the 
track,  and  between  the  wreck  *''*  and  the  road  crossing 
west  of  the  wreck  about  one  hundred  and  fifty  feet.  ; 

PlaintiflTs  evidence  showed  no  efiForts  of  anyone,  save  tho 
trainmen  and  railroad  employees,  to  stop  the  cattle  from 
wandering  oflf.  They  did  nothing  with  the  cattle  that  nighty 
as  they  were  wild,  vicious,  and  unmanageable.  By  daylight 
the  next  morning  the  cattle  had  wandered  out  over  the  streets 
of  Paris,  and  upon  open  grounds,  some  going  as  far  as  a  mile 
in  the  country,  and  it  was  10  o'clock  a.  m.  before  they  were 
all  driven  into  the  railroad  stockpens  by  horsemen. 

The  testimony  showed  that  all  Texas  cattle  contain  in 
their  system  a  parasite  or  germ  which  is  harmless  to  them; 
that  it  simply  acts  upon  their  system  as  vaccine  does  upon 
a  human  being,  inoculating  them,  and  rendering  them  free 
from  all  danger  from  the  disease;  that  they  are  not  diseased 
themselves,  but,  on  the  contrary,  are  inoculated  against  the 
disease,  and  do  not  die  from  it,  unless  they  are  brought  to  a 
colder  climate,  and  get  rid  of  the  parasite,  and  are  then  again 
subject  to  the  disease,  in  which  event  it  is  as  fatal  to  them 
as  it  is  to  native  cattle.  There  was  no  indication  of  any 
disease  in  the  Texas  cattle  that  escaped  at  Paris.  The  evi- 
dence also  showed  that  native  cattle  walking  over  the  same 
ground  where  the  Texas  cattle  had  been,  or  eating  from  the 
same  hay,  or  drinking  from  the  same  pool  of  water,  would 
contract  the  Texas  fever,  and  that  over  twenty  head  belong- 
ing to  different  persons  in  Paris,  and  which  had  thus  been 
exposed  to  the  disease,  did,  in  a  few  days  thereafter,  con- 
tract and  die  from  the  Texas  fever,  and,  among  the  rest,  the 
cow  of  plaintiff. 

Tlie  evidence  on  the  part  of  the  defendants  showed  that, 
at  the  time  of  the  wreck,  the  train  was  running  at  the  rate 
of  eight  to  ten  miles  per  hour;  that  the  engine  and  three  or 
four  cars  passed  over  the  switch  safely,  but  that  the  rear 
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trucks  of  a  coal-car  went  on  the  *'"'  switch  track  and  the 
forward  trucks  on  the  main  line,  and  the  wreck  resulted. 
An  examination  of  the  switch  revealed  the  fact  that  the  rod 
connecting  the  switch  with  the  target  and  shaft  had  been 
detached.  The  pin  which  held  the  gooseneck  with  whicli 
the  connection  had  been  made  had  been  removed,  and  car- 
ried or  thrown  away,  and  the  connection  made  by  the  goose- 
neck broken.  The  result  was  that  the  moving  cars  passing 
over  the  track  at  the  switch  misplaced  or  opened  the  switch, 
and  the  forward  trucks,  passing  over  in  safety,  remained  on 
the  main  track,  but  the  rear  trucks  of  the  same  car  were,  by 
reason  of  the  moving  of  the  switch,  sent  on  the  switch  track. 
The  stone  used  in  separating  the  connection  was  found, 
and  the  marks  on  it  and  the  iron  connection  were  plainly 
seen.  Similar  wrecks  and  attempts  at  wrecks  had  been 
made  on  the  line  of  defendants'  railway  during  the  same 
season,  and  in  the  same  location.  As  soon  as  they  could  do 
8o,  defendants  had  the  cattle  collected,  and  placed  in  the 
stockpens  of  the  railroad  company. 

At  the  close  of  plaintifTs  evidence,  defendants  interposed  a 
demurrer  thereto,  which  was  overruled.  Under  the  instruc- 
tions of  the  court  there  was  a  verdict  for  plaintiff  on  each 
count  in  the  complaint.  Defendants  then  filed  a  motion  for 
new  trial  and  in  arrest  of  the  judgment,  which  being  over- 
ruled, they  appealed  to  this  court. 

The  first  contention  of  defendants  is,  that  the  demurrer  to 
the  evidence  under  the  first  count  in  the  statement  should 
have  been  sustained,  for  the  reason  that  it  failed  to  support 
the  averments  in  the  statement  in  that  it  failed  to  show  that 
the  Texas  cattle  which  were  permitted  to  escape  were  in- 
fected with  a  dangerous  or  deadly  disease,  and  that  the  defend- 
ants knew  it,  and  *''*  that  they  negligently  permitted  the 
cattle  to  escape  from  their  custody  or  control. 

The  cause  of  action  stated  in  the  count  now  under  consid- 
eration being  one  at  common  law,  before  plaintiflf  was  entitled 
to  recovery  thereunder  it  devolved  upon  him  to  show,  not 
only  that  the  Texas  cattle  were  infected  with  a  dangerous  and 
deadly  disease,  microbe,  or  parasite,  and  that  the  disease  was 
communicated  to  his  cow,  by  reason  of  which  she  died,  but 
it  devolved  upon  him  to  show  that  defendants  knew,  or  that 
it  was  a  notorious  fact,  that  all  Texas  cattle  were  so  diseased 
or  so  infected,  and  that  it  was  by  their  negligence,  or  that  of 
their  employees,  that  they  were  permitted  to  escape  from  their 
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custody  or  control.  While  the  proof  did  not  show  that  the 
cattle  were  themselves,  in  fact,  diseased,  it  is  of  general  noto- 
riety that  all  cattle  in  that  part  of  Texas  from  which  these 
cattle  were  shipped  are  infected  with  a  microbe  or  germ  of 
disease  which  is  taken  in  by  Missouri  cattle  by  injection;  that 
is,  taken  into  the  system  through  the  stomach  by  eating  grass 
over  which  Texas  cattle  have  traveled,  or  by  drinking  water 
from  pools  or  streams  through  which  they  have  passed  and 
deposited  the  germ  by  dropping,  or  from  ticks. 

Plaintiff  undertook  to  fix  notice  on  defendants  of  the  infec- 
tion of  the  cattle  by  proof  of  notoriety  of  the  fact  that  all 
Texas  cattle  are  affected  with  what  is  called  Texas  fever, 
and  will  impart  that  fever  to  native  cattle  under  certain  con- 
ditions. 

In  respect  of  animals  of  a  wild  nature,  such  as  beasts  of 
prey,  or  animals  by  nature  vicious,  the  owner  is  responsible 
for  any  damages  occasioned  by  them,  whether  or  not  he  knew 
of  their  habits  or  disease:  Canefox  v.  Crenshaw,  24  Mo.  199; 
69  Am.  Dec.  427. 

While  at  common  law  it  was  the  duty  of  every  man  to 
restrain  his  cattle  within  his  own  inclosure  and  *''®  for  fail- 
ing to  do  so  he  was  liable  for  their  trespasses  and  for  injuries 
resulting  from  disease  communicated  by  them,  whether  he  vol- 
untarily permitted  them  to  go  at  large  or  not  (Cooley  on  Torts, 
2d  ed.,  397),  as  to  domestic  animals,  the  common  law  does  not 
fix  any  liability  on  the  owner  for  damages  done  by  them 
when  at  large  on  the  ground  of  negligence,  unless  it  be  proven 
that  the  owner  knew  that  the  animals  were  mischievous  or 
dangerous:  Lyke  v.  Van  Leuven,  4  Denio,  127;  Cooley  on 
Torts,  2d.  ed.,  *  341,  *  343;  Dearth  v.  Baker,  22  Wis.  73;  Vroo' 
man  v.  Lawyer,  13  Johns.  339;  Missouri  Pac.  Ry.  Co.  v.  Ftn- 
ley,  38  Kan.  550;  Patee  v.  Adar)xs,  37  Kan.  133. 

In  Bradford  v.  Floyd,  80  Mo.  207,  which  was  an  action  for 
damages  occasioned  to  plaintiff's  cattle  by  contact  with  what 
were  known  as  Texas  cattle,  it  was  held  that,  while  the  evi- 
dence showed  that  the  defendant  knew  that  they  were  Texas 
cattle,  before  defendant  could  be  held  liable  for  damages 
caused  by  disease  communicated  by  them  to  plaintiff's  cattle, 
it  must  be  shown  that  defendant  knew  that  his  cattle  were 
diseased.  The  same  rule  was  announced  in  Missouri  Pac, 
Ry.  Co.  V.  Finley^  38  Kan.  550,  and  Patee  v.  Adams,  37  Kan. 
133. 

Since   those   cases   were  decided,  Bcientific  investigatioa 
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demonstrated,  and  it  is  now  a  matter  of  general  information 
or  knowledge,  that  Texas  cattle  are  not,  in  fact,  diseased 
themselves,  so  as  to  render  them  unhealthy  for  food,  but  that 
all  Texas  cattle  are  infected  in  their  systems  with  a  parasite 
or  germ,  which  is  harmless  to  them,  but  wliich  when  taken 
into  the  stomach  by  native  cattle  produces  what  is  known  as 
Texas  fever.  In  Kimmish  v.  Ball,  129  U.  S.  217,  it  was  said: 
"That  cattle  coming  from  those  sections  of  the  country  dar- 
ing the  spring  and  summer  months  are  often  infected  with  a 
contagious  and  dangerous  fever  is  a  notorious  fact." 

**•  If,  then,  it  be  a  notorious  fact,  courts  will  take  judicial 
notice  thereof,  and  no  proof  is  required.  So  it  is  said  that^ 
"Courts  will  generally  take  notice  of  wliatever  ought  to  h& 
generally  known  within  the  limits  of  their  jurisdiction": 
Greenleaf  on  Evidence,  14th  ed.,  sec.  6.  "If  a  fact,  alleged 
to  exist,  and  upon  which  the  rights  of  parties  depend,  is 
within  common  experience  and  knowledge,  it  is  one  of  which 
courts  will  take  judicial  notice":  Minnesota  v.  Barber,  136 
U.  S.  313)  Brown  v.  Piper,  91  U.  S.  37-42;  Phillips  v.  Detroit,. 
Ill  U.  S.  604,  606.  • 

Whatever  difference  of  opinion  may  have  at  one  time  ex- 
isted as  to  the  cause  and  cliaracter  of  what  is  known  as  Texas 
fever,  and  the  manner  in  which  it  is  communicated  to  native 
cattle  of  the  state,  yet  the  fact  is  of  common  knowledge  that 
the  disease  is  imparted  under  certain  conditions  by  Texas 
cattle.  This  peculiar  characteristic  and  its  notoriety  is  recog- 
nized by  this  and  many  other  states,  as  is  shown  by  the 
various  legislation  with  respect  thereto  as  well  as  by  regula- 
tions in  the  markets  of  the  country  which  require  this  class 
of  cattle  to  be  kept  separate  from  others. 

From  these  considerations  it  would  seem  that  the  case  of 
Bradford  v.  Floyd,  80  Mo.  207,  in  so  far  as  it  holds  that  courts 
will  not  take  judicial  notice  of  the  fact  that  Texas  cattle 
have  some  contagious  or  infectious  disease  communicative  to 
native  cattle,  should  be  overruled. 

Plaintiff  was  permitted  to  prove,  over  the  objections  of  de- 
fendants, that  it  was  a  matter  of  universal  knowledge  that 
Texas  cattle  were  infected  with  an  infectious  disease  com- 
municable to  native  cattle,  and  while,  from  what  has  been 
said,  such  proof  was  entirely  unnecessary,  it  is  impossible  to 
see  how  defendants  could  have  been  prejudiced  thereby. 

As  the  railway  company  owed  no  duty  to  the  plaintiff, 
what  produced  or  caused  the  wrecking  of  the  train  ***  was- 
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of  no  consequence,  except  for  the  purpose  of  showing  how 
the  cattle  escaped  from  the  custody  of  defendants  or  their 
employees,  the  inquiry  being  whether  the  escape  was  because 
of  their  carelessness  or  negligence.  If  so,  as  it  was  a  notorious 
fact  that  the  cattle  were  infected  with  microbes  or  parasites 
■which  were  liable  to  communicate  to  domestic  cattle  traveling 
over  the  ground  after  them,  or  eating  grass  over  which  they 
had  passed  or  their  droppings  had  fallen,  the  Texas  fever,  and 
the  plaintiflTs  cow  had  contracted  the  disease  in  that  way, 
from  which  she  died,  the  plaintiff  is  entitled  to  recover. 

As  to  whether  or  not  the  cattle  were  permitted  to  escape 
from  the  custody  of  defendants'  employees  after  the  wreck, 
by  reason  of  their  carelessness  or  negligence,  was  one  to  be 
passed  upon  by  the  jury  under  proper  instructions  from  the 
court,  and  we  are  not  prepared  to  say  that  there  was  not  suf- 
ficient evidence  upon  which  to  predicate  such  instructions. 

The  instructions  that  were  given  under  this  count  in  the 
complaint  presented  the  law  of  the  case  very  fairly  to  the 
jury. 

The  second  count  of  the  statement  is  predicated  upon  sec- 
tions 953  and  954  of  the  Revised  Statutes  of  1889.  They 
read  as  follows: 

*'  Sec.  953.  Every  person  shall  so  restrain  his  diseased 
or  distempered  cattle,  or  such  as  are  under  his  care,  that 
they  may  not  go  at  large  off  his  own  premises  or  the  land 
to  which  they  belong;  and  no  person  shall  drive  any  dis- 
eased or  distempered  cattle  affected  with  what  is  commonly 
known  as  Texas  or  Spanish  fever,  or  any  other  infectious 
disease,  into  or  through  this  state,  or  from  one  place  therein 
to  another,  unless  it  be  to  remove  them  from  one  piece  of 
ground  to  another  of  the  same  owner;  and  no  railroad  com- 
pany or  owners  of  a  steamboat,  or  any  other  compaxiy  or 
person,  shall  ****  bring  into  or  transport  through  this  stat6, 
or  from  one  part  thereof  to  another,  any  Texas,  Mexican, 
Cherokee,  or  Indian  cattle  aflfected  with  what  is  commonly 
known  as  Texas  or  Spanish  fever,  or  any  other  contagious 
■disease,  epidemic,  or  pestilence." 

"  Sec.  954.  Any  person  or  persons,  railroad  company,  or 
owner  or  owners  of  any  steamboat,  who  shall  offend  against 
or  violate  any  of  the  provisions  of  the  next  preceding  section, 
shall  be  liable  for  all  damages  sustained  on  account  of  such 
Texas  or  Spanish  fever,  or  other  infer^ious  disease,  being 
communicated  from  any  such  diseased  animal  or  cattle  to 
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any  other  animal  or  cattle  in  the  neighborhood  or  along  thfr 
line  of  such  transportation,  or  removal  of  such  diseased  ani- 
mal or  cattle  into  or  through  this  state,  or  from  one  part 
thereof  to  another;  and  the  existence  or  presence  of  such 
Texas  or  Spanish  fever,  or  other  contagious  or  infectious 
disease,  among  the  native  cattle  of  this  state,  on  the  same 
range  with  or  in  the  vicinity  of  any  such  Texas,  Mexican, 
Cherokee,  or  Indian  cattle,  or  along  the  line  or  route  over 
which  they  were  removed  or  transported,  shall  be  prima 
facie  evidence  that  the  same  were  affected  with  such  disease 
at  the  time  of  being  so  removed  or  transported,  and  com- 
municated it  to  such  native  cattle  so  affected  therewith." 

It  is  claimed  by  defendants  that  the  statute  is  unconsti- 
tutional and  void  as  being  an  attempt  to  regulate  commerce 
between  the  states;  that  the  clause  in  the  statute  making 
the  existence  of  Texas  or  Spanish  fever,  or  other  contagious 
or  infectious  diseases,  among  the  native  cattle  along  the  line 
of  railways  along  which  Texas  cattle  may  be  transported, 
prima  facie  evidence  that  the  cattle  being  so  transported 
were  diseased,  include  a  condition  or  affection  which  is  the 
normal  or  natural  state  of  all  Texas,  Mexican,  Cherokee,  or 
Indian  cattle,  and  that,  as  the  evidence  shows  that  all  such 
*®'  cattle  are  alike  affected,  that  they  all  have  the  parasite 
in  their  system,  which  communicates  a  disease  called  Texas 
fever  to  native  cattle  (and  if  the  language  of  the  statute  is 
broad  enough  to  cover  such  a  construction),  then  it  is  a  regu- 
lation of  commerce,  under  the  decision  in  Railroad  Co.  v, 
Ilusen,  95  U.  S.  465. 

It  was  held  in  that  case  that  a  statute  which  prohibited 
driving  or  conveying  any  Texas,  Mexican,  or  Indian  cattle 
into  this  state,  between  the  first  day  of  March  and  the  first 
day  of  November  in  each  year,  was  in  conflict  with  the  clause 
of  the  constitution  that  provides  that  Congress  shall  have 
power  to  regulate  commerce  with  foreign  nations,  and  among 
the  several  states,  and  with  the  Indian  tribes.  But  in  the 
same  opinion  the  right  of  a  state  to  pass  laws  to  prevent  ani- 
mals suffering  with  contagious  or  infectious  diseases  from 
being  brought  into  such  state  and  to  exclude  them  therefrom 
is  recognized.  The  court  says:  "It  may  also  be  admitted 
that  the  police  powers  of  a  state  justifies  the  adoption  of  pre- 
cautionary measures  against  social  evils.  Under  it  a  state 
may  legislate  to  prevent  the  spread  of  crime,  or  pauperism^ 
or  disturbance  of  the  peace.     It  may  exclude  from  its  limits 
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convicts,  paupers,  idiots,  and  lunatics,  and  persons  likely  to 
Decome  a  public  charge,  as  well  as  persons  afflicted  by  con- 
tagious or  infectious  diseases — a  right  founded,  as  intimated 
in  The  Passenger  cases,  7  How.  283,  by  Mr.  Justice  Greer,  in 
the  sacred  law  of  self-defense:  See  Tomlinson  v.  Hewitty  2 
Saw.  283.  The  same  principle,  it  may  also  be  conceded, 
would  justify  the  exclusion  of  property  dangerous  to  the  prop- 
erty of  citizens  of  the  state;  for  example,  animals  having 
contagious  or  infectious  diseases.  All  these  exertions  of 
power  are  in  immediate  connection  with  the  protection  of 
persons  and  property  against  noxious  acts  of  other  persons, 
or  such  a  use  of  property  as  is  injurious  to  the  property  of 
others.  They  are  *®*  self-defensive":  See,  also,  Minnesota  v. 
Barber,  136  U.  S.  313;  Kimniish  v.  Ball,  129  U.  S.  217. 

In  the  case  last  cited,  the  court,  in  speaking  of  Railroad 
Co.  v.  Husen,  95  U.  S.  465,  says:  "  The  decision  in  that  case 
rested  upon  the  ground  that  no  discrimination  was  made  by 
the  law  of  Missouri  in  the  transportation  forbidden  between 
Bourid  cattle  and  diseased  cattle;  and  this  circumstance  is 
prominently  put  forth  in  the  opinion."  Since  the  decision  in 
the  Husen  case  the  statute  has  been  amended,  and  section 
953  provides  that  "every  person  shall  so  restrain  his  dis- 
eased or  distempered  cattle,  or  such  as  are  under  his  care, 
that  they  may  not  go  at  large  off  his  own  premises  or  the 
land  to  which  they  belong;  and  no  person  shall  drive  any 
diseased  or  distempered  cattle  affected  with  what  is  com- 
monly known  as  Texas  or  Spanish  fever,  or  any  other  infec- 
tious disease,  into  or  through  this  state,  or  from  one  place 
therein  to  another,  unless  it  be  to  remove  them  from  one 
piece  of  ground  to  another  of  the  same  owner,  and  ho  rail- 
road company  or  owners  of  a  steamboat,  or  any  other  com- 
pany or  person,  shall  bring  into  or  transport  through  this 
state,  or  from  one  part  thereof  to  another,  any  Texas,  Mexi- 
can, Cherokee,  or  Indian  cattle  affected  with  what  is  com- 
monly known  as  Texas  or  Spanish  fever,  or  any  other 
contagious  disease,  epidemic,  or  pestilence." 

In  Gihnan  v.  Philadelphia,  3  Wall.  713,  730,  it  is  held  that, 
'under  quarantine  laws,  a  vessel  registered  or  enrolled  and 
licensed  may  be  stopped  before  entering  her  port  of  destina- 
tion, ....  and  fl  bale  of  goods  upon  which  the  duties  have 
or  have  not  been  paid  laden  with  infection  may  be  seized 
under  *  health  laws,'  and,  if  it  cannot  be  purged  of  its  poison, 
may  be  committed  to  the  flames." 
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The  purpose  of  the  statute  is  not  to  interfere  with  the  com- 
merce between  the  states,  but  is  to  exclude  '*'  from  the  state 
and  to  prohibit  the  importation  thereto  of  cattle  having  con- 
tagious or  infectious  diseases,  and  therefore  exclusively  for 
the  protection  of  the  property  of  the  citizens  of  this  stato 
against  the  acts  of  such  persons  as  use  their  property  in  such 
a  way  as  is  dangerous  and  detrimental  to  the  interest  of 
others.  In  speaking  of  the  Kansas  statute,  enacted  for  the 
same  purpose,  in  Missouri  Pac.  Ry.  Co.  v.  Finley,  38  Kan. 
650,  it  is  said:  "If  this  law  is  not  constitutional  and  within 
the  police  power  of  the  state,  then  the  state  is  absolutely 
powerless  to  protect  the  property  of  its  citizens.  If  this  and 
similar  statutes  are  in  conflict  with  the  constitution  of  the 
United  States,  the  state  is  wholly  disarmed  and  defenseless 
to  exclude  property  from  the  state  that  is  dangerous  and 
injurious  to  the  property  of  its  citizens." 

But  it  is  argued  that,  as  all  Texas  cattle,  though  not  dis- 
eased, have  the  means,  power,  or  quality,  by  reason  of  their 
nativity  and  their  usual  and  normal  condition,  to  communi- 
cate disease  to  native  cattle,  then  it  must  include  all  cattle 
coming  from  the  south,  and  amounts  to  an  absolute  inhibi- 
tion of  their  shipment  into  or  through  this  state.  Grant  it 
that  such  is  the  effect,  yet  it  seems  clear  that  if  they  are  dis- 
eased, or  infected  with  a  parasite  which  they  communicate 
to  and  which  destroys  native  cattle,  the  state  has  the  same 
right,  as  a  police  regulation  for  the  protection  of  the  property 
of  her  citizens,  to  prohibit  their  importation  into  the  state  as 
it  would  have  to  prohibit  the  importation  of  persons  affected 
or  infected  with  sonje  contagious  and  deadly  disease. 

A  part  of  a  statute  may  be  unconstitutional  and  another 
part  valid,  even  though  the  incongruous  provisions  be  con- 
tained in  the  same  section,  or  it  may  be  unconstitutional 
with  respect  to  its  effect  upon  certain  subjects  or  things 
embraced  within  its  scope  and  ***  application,  and  constitu- 
tional as  to  others.  If,  when  the  unconstitutional  portion  is 
stricken  out,  that  which  remains  is  complete  in  itself,  and 
capable  of  being  enforced  according  to  the  legislative  intent, 
independent  of  that  which  is  rejected,  to  the  extent  of  the 
conflict  and  repugnancy  it  may  not  be  enforced,  while  it  is 
otherwise  as  to  the  provisions  not  repugnant  to  the  constitu- 
tion. 

Thus,  that  part  of  the  statute  which  prohibits  any  railroad 
company,  or  owner  of  a  steamboat  or  any  other  company  or 
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person  from  bringing  into  this  state,  for  the  purpose  of  trans- 
portation through  the  same,  any  of  the  diseased  cattle  of  the 
kind  and  character  mentioned  in  the  act,  may  be  held  un- 
constitutional, and  that  part  which  prohibits  the  bringing 
into  the  state,  or  the  driving  on  foot,  of  such  cattle  from  one 
part  of  it  to  another  may  be  upheld  as  a  police  regulation. 
Shipping  such  cattle  by  railroad  or  steamboat  is  attended 
■with  but  little,  if  any,  danger,  as  it  is  only  when  they  come 
in  contact  with  the  ground  with  their  feet,  or  by  their  drop- 
pings on  the  ground,  that  they  are  capable  of  imparting  the 
fever  to  native  cattle.  While  the  state  has  no  power  to  pro- 
hibit the  transportation  of  articles  of  commerce  through  it  by 
common  carriers,  railroads,  and  steamboats,  it  has  the  right 
to  restrict  the  manner  and  mode  of  taking  animals  infected 
"with  parasites,  by  which  they  communicate  disease  to  native 
cattle,  and  to  confine  that  mode  to  railroads  and  steamboats, 
if  necessary,  in  order  to  prevent  the  spread  of  disease  and  con- 
tagion which  results  in  the  destruction  of  the  property  of  her 
citizens. 

"  To  the  extent  of  the  [such]  collision  and  repugnancy  the 
law  of  the  state  must  yield,  and  to  that  extent,  and  no  fur- 
ther, it  is  rendered  by  such  repugnancy  inoperative  and 
void":  Commonwealth  v.  Kimball,  24  Pick.  359;  35  Am.  Dec. 
326.  It  was  held  in  Donnersberger  v.  ^^'^  Frendergast,  128  111. 
229,  that  "  because  a  portion  of  a  statute  is  unconstitutional 
it  does  not  follow  that  the  court  may  declare  its  other  provi- 
sions void,  if  they  are  separable,  and  the  valid  portions  are 
capable  of  enforcement,  independently  of  such  void  provision, 
unless  it  shall  appear  that  all  of  the  provisions  of  the  act  so 
depend  on  each  other,  operating  together  for  the  same  pur- 
pose, or  are  otherwise  so  connected  together  in  meaning  that 
it  cannot  be  presumed  the  legislature  would  have  passed  the 
one  without  the  other."  *'A  legislative  act  may  be  entirely 
valid  as  to  some  classes  of  cases  and  clearly  void  as  to  others": 
Cooley's  Constitutional  Limitations,  6th  ed.,  213.  Thus  it 
has  been  held  that  the  law  prohibiting  the  sale  of  liquors  may 
be  void  as  to  imported  liquors  and  valid  as  to  all  other:  State 
y.  Amery,  12  R.  I.  64;  Tieman  v.  Rinker,  102  U.  S.  123. 

The  power  to  prevent  the  importation  of  diseased  or 
infected  cattle  into  the  state,  and  the  power  to  prevent  tiie 
transportation  of  such  cattle  through  the  state  over  the  great 
thoroughfares,  railroads,  or  by  river,  rest  upon  very  different 
principles;  the  one,  as  has  been  seen,  may  be  regulated  or 
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prohibited  by  the  state  in  the  exercise  of  its  police  power, 
while  the  other  is  a  plain  regulation  of  interstate  conmierce, 
a  regulation  extending  to  prohibition.  Cattle  thus  trans- 
ported are  articles  of  commerce,  and  whatever  may  be  the 
power  of  the  state  over  commerce  that  is  altogether  confined 
within  its  borders,  it  cannot  prohibit  or  regulate  that  which 
is  interstate.  Texas  cattle,  as  a  general  thing,  while  having 
that  peculiarity,  not  possessed  by  native  cattle,  of  transmit- 
ting or  communicating  to  them,  through  a  microbe  or  para- 
site carried  in  their  bodies,  the  Texas  fever,  are  wholesome 
food  and  extensively  used  for  that  purpose,  and  are  to  be 
found  for  sale  as  beef  in  many  of  the  markets  of  the  different 
states.  *®®  The  burdens  imposed  upon  railroads  for  trans- 
porting them  through  the  state  are  onerous  because  of  their 
liability  to  escape  from  the  cars,  and  in  that  way,  and  other- 
wise, communicate  disease  to  native  cattle,  and,  to  prevent 
such  occurrence,  the  state,  as  a  police  regulation,  would  clearly 
have  the  right  to  prescribe  the  kind  of  cars  in  which  they 
shall  be  transported,  and  such  precautionary  measures  as 
may  be  reasonably  necessary  for  that  purpose.  The  trans- 
portation of  property  from  one  state  to  another  is  clearly  a 
branch  of  interstate  commerce,  and  the  statute  is  unquestion- 
ably a  plain  interference  with  such  transportation — in  fact, 
an  absolute  inhibition  against  it.  The  effect  of  the  statute 
is  to  obstruct  interstate  commerce,  and  to  discriminate 
between  the  property  of  one  state  and  that  of  citizens  of  other 
states,  and,  in  so  far  as  it  prohibits  the  transportation  of 
Texas,  Mexican,  Cherokee,  and  Indian  cattle  through  the 
state  by  railroads  and  steamboats,  conflicts  with  that  pro- 
vision of  the  constitution  that  provides  that  "Congress  shall 
have  the  power  to  regulate  commerce  with  foreign  nations, 
and  among  the  several  states,  and  with  the 'Indian  tribes": 
Leisy  v.  Hardin,  135  U.  S.  132;  Minnesota  v.  Barber,  13S 
U.  S.  313;  Crutcher  v.  Kentucky,  141  U.  S.  47. 

Tiie  first  clause  of  section  953,  which  provides  that  "  every 
person  shall  so  restrain  his  diseased  or  distempered  cattle,  or 
such  as  are  under  his  care,  that  they  may  not  go  at  large  off 
bis  own  premises  or  the  land  to  which  they  belong,"  has  no 
application  whatever  to  a  case  like  the  one  in  hand.  It  is 
evident,  from  a  casual  reading  of  it,  that  it  only  has  applica- 
tion to  cattle  that  are  kept  or  herded  upon  some  particular 
tract  of  land  or  premises. 

The  mischief  intended  to  be  prevented  by  the  act  was  the 
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importation  into  this  state  of  Texas,  Mexican,  **•  Cherokee, 
and  Indian  cattle,  by  which  a  disease,  commonly  called  and 
known  as  Texas  fever,  is  communicated  to  domestic  cattle, 
and,  although  the  statute  mentioned  cattle  affected  or  in- 
fected with  Texas  or  Spanish  fever,  the  evident  intention  of 
the  legislature  was  to  include  such  cattle  as  were  infected 
with  microbes  or  parasites,  by  which  said  fever  is  commu- 
nicated. The  act  is  entitled  "  An  act  to  amend  section  4358 
of  article  two  of  chapter  eighty-seven  of  the  Revised  Statutes 
of  Missouri,  entitled  '  Of  the  restraint  of  diseased  and  Texas 
cattle'":  Laws  1881,  p.  40.  Mr.  Kent,  in  his  Commen- 
taries, volume  1,  star  page  461,  says:  "In  the  exposition  of 
statutes  ....  the  intention  of  the  law-giver  will  prevail  over 
the  literal  sense  of  the  terms;  and  its  reason  and  intention 
will  prevail  over  the  strict  letter.  When  the  words  are  not 
explicit,  the  intention  is  to  be  collected  from  the  context, 
from  the  occasion  and  necessity  of  the  law,  from  the  mis- 
chief felt,  and  the  objects  and  the  remedy  in  view;  and  the 
intention  is  to  be  taken  or  presumed,  according  to  what  is 
consonant  to  reason  and  good  discretion."  We  must,  there- 
fore, hold  that  the  statute  is  broad  enough,  when  the  object 
of  the  legislature  is  taken  into  consideration,  to  embrace  cat- 
tle infected  with  microbes  or  parasites  by  which  Texas  fever 
is  communicated  to  domestic  cattle. 

The  judgment  as  to  the  first  count  is  afl&rmed.  As  to  the 
second  count,  the  judgment  is  reversed. 

All  concur. 

Barclay,  J.,  concurs  in  the  result. 


Animals  —  Damages  fob  Causing  Sprkad  of  Diseass  among.  —  The 
principle  is  well  established  that  the  persoa  by  whose  fault  animals  suf- 
fering from  a  contagious  disease  are  placed  in  a  position  where  they  will,  in 
the  natural  course  of  things,  communicate  the  disease  to  other  animals 
must  respond  in  damages  to  the  owner  of  the  latter  if  he  is,  on  his  part, 
free  from  negligence:  Extended  note  to  Oilson  v.  Delaioare  etc.  Canal  Co.,  36 
Am.  St.  Rep.  831,  and  note  on  Quarantine  and  Health  Laws,  aiite,  pp.  533- 
552. 

Statutes  Void  ii»  Part. — Statutes  partly  void  and  partly  valid  may  be 
enforced  as  to  the  valid  part,  provided  it  is  separate  from  the  void:  Bh'ming- 
ham  etc.  B.  B.  Co.  v.  Parsons,  100  Ala.  662;  46  Am.  St.  Rep.  92,  and  note. 

Interstate  Commerce  —  What  is. — From  the  moment  that  an  article 
of  commerce  commences  to  move  from  one  state  to  another  it  becomes  a 
subject  of  interstate  commerce,  and,  as  such,  is  subject  only  to  national 
legislation:  Bennett  v.  American  Exp.  Co.,  83  Me.  236;  23  Am.  St.  Rep. 
774.  This  question  is  thoroughly  discussed  in  the  extended  note  to  People 
T.  Wemplei  27  Am.  St.  Rep.  658;  wb«re  the  farther  question  as  to  the  police 
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power  of  a  state  to  pass  laws  restrict'ng  the  transportaUtm  of  artioles  from 
one  state  to  another  is  also  discussed. 

Tkxas  Fever — Liability  for  Sprkad  ot. — Any  person  having  in  hia 
possession  Texas  cattle  shall  be  liable  for  any  damages  that  may  accrue  from 
allowing  such  cattle  to  run  at  large,  and  thereby  spread  among  other  cattle 
the  disease  known  as  "Texas  fever":  Kimmish  v.  Ball,  127  U.  S.  219,  cited 
in  the  note  to  SUtU  ▼.  Qoodwill,  25  Am.  St  Rep.  885. 


WiTTB    V.    StIFBL. 

[126  Missouri,  295.] 
Nboligbkcb — Injury  to  Trbspassinq  Child. — ^The  owner  of  a  dty  lot  on 
which  he  is  constructing  a  building  is  not  liable  for  injury  to  a  tres- 
passing child  caused  by  the  falling  of  building  stone  while  playing  on 
the  lot  without  the  knowledge  of  the  owner,  or  any  express  or  im- 
plied invitation  or  inducement  to  enter  upon  the  premises. 

Dodge  &  Mulvihill  and  C.  F.  Joy,  for  the  appellants. 

Labke  &  Muench,  F.  A.  C.  MacManuSf  and  J.  H,  Grimms 
for  the  respondents. 

*•*  BuBGEss,  J.  This  action  was  instituted  in  the  cir- 
cuit court  of  the  city  of  St.  Louis  by  plaintiffs,  father  and 
mother,  to  recover  five  thousand  dollars  statutory  damages 
for  the  death  of  their  son,  Robbe  F.  Witte,  about  seven 
years  and  nine  months  of  age,  alleged  to  have  been  occasioned 
by  the  negligence  of  defendants.  Upon  a  trial  had,  at 
the  close  of  the  evidence,  the  court,  at  the  instance  of  all  the 
defendants,  sustained  a  demurrer  thereto,  and  instructed  the 
jury  that  plaintiffs  could  not  recover;  whereupon  plaintiffs 
took  a  nonsuit,  with  leave  to  move  to  set  the  same  aside,  and, 
their  motion  to  that  end  being  overruled,  they  appealed  to 
this  court. 

The  boy  had  gone  to  meet  his  father,  who  was  a  paper- 
hanger,  on  his  return  home  from  his  day's  work,  and  did 
meet  him  about  one-half  block  from  home  in  front  of  the 
building  where  the  accident  happened.  The  father  met  a 
gentleman  at  this  point,  and  stopped  to  talk  with  him,  dur- 
ing which  time  the  boy  went  a  short  distance  further  oti 
down  the  street,  and  the  father  went  on  home.  As  the  boy 
returned  a  few  minutes  after,  he  met  some  other  boys  in 
front  of  the  building,  ***  and  stopped  to  play  with  them  ia 
front  of  it  on  a  pile  of  sand. 

The  cellar  walls  of  the  building  were  of  stone,  and  about 
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completed,  the  window  frames  were  in,  stones  placed  over 
ihem,  and  the  joists  were  laid.  The  building  stood  about 
three  feet  back  from  the  street  or  building  line,  and  the  top 
of  the  wall  was  about  three  or  four  feet  above  the  surface  of 
the  ground.  There  were  two  windows  in  the  wall  fronting 
the  street,  and  over  each  there  was  a  large  flat  cut  stone, 
which  would  weigh  about  six  hundred  pounds,  loose,  not  be- 
ing placed  in  mortar.  The  lad  went  to  one  of  the  windows, 
placed  his  feet  upon  the  sill,  his  hands  upon  the  stone  over 
the  window  as  if  to  pull  himself  up,  when  it  fell  upon  him 
and  killed  him  almost  instantly.  His  weight  was  about 
sixty-five  pounds.  The  accident  occurred  near  the  sidewalk 
on  one  of  the  thoroughfares  in  the  city  of  St.  Louis.  No 
brick  had  been  laid  on  the  building  at  the  time  of  the  acci- 
dent. There  was  no  fence  to  keep  out  persons,  nor  was  there 
any  warning  of  danger. 

The  defendant  Michael  Kriesky  had  nothing  to  do  with 
the  building,  in  any  manner,  until  several  months  after  the 
accident,  when  he  rented  and  began  to  occupy  it.  Defend- 
ant Otto  F.  Stifel,  in  writing,  contracted  for  the  erection  of 
this  house  by  defendant  Schott,  according  to  plans  and  speci- 
fications prepared  by  defendants  Beinke  &  Wees,  architects, 
and  the  contract  provided  that  these  architects  should  super- 
intend the  construction  of  the  building  in  accordance  with 
these  plans  and  specifications. 

There  was  no  evidence  to  show  that  defendant  Stifel,  in 
any  way,  took  part  in  the  construction  of  the  building  beyond 
the  letting  out  of  the  contract  therefor  to  defendant  Schott 
and  the  taking  of  the  latter's  bond  with  satisfactory  sure- 
ties for  the  faithful  performance  '***  of  the  contract.  There 
was  also  no  evidence  to  show  that  the  architects  did  any- 
thing more  about  the  construction  of  the  building  than  the 
preparation  of  the  plans  and  specifications  and  the  assump- 
tion of  the  duty  of  superintending  the  construction  in  ac- 
cordance therewith. 

The  evidence  showed  that  defendant  John  Schott  is  a  car- 
penter; that  he  undertakes  the  entire  construction  of  build- 
ings; that  he  was  invited  to  the  office  of  the  architects, 
Beinke  &  Wees,  and  there  examined  the  plans  and  specifica- 
tions; that  he  then  took,  from  different  mechanics,  subbids 
for  such  of  the  work  and  material  needed  to  put  up  the 
building  as  did  not  fall  within  the  line  of  bis  trade  as  car- 
penter, and  that  after  he  had  all  these  subbids   be   made 
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one  bid  for  the  whole  work,  and  was  accepted  as  the  original 
or  principal  contractor. 

Among  these  subbids  were  those  of  defendants  Molitor 
&  Schwarz  for  the  rubble  or  rough  masonry,  and  of  defend- 
ant John  King  for  the  cut  stonework.  These  bids  Schott 
accepted  when  he  was  awarded  the  entire  contract.  Defend- 
ants Molitor  &  Schwarz  had  finished  the  rubble  masonry  of 
the  building  when  the  boy  was  injured. 

Defendant  John  King,  as  the  subcontractor  for  the  cut 
stonework,  had,  some  days  before  the  accident,  laid  or  set 
the  stone  which  the  boy  threw  down  upon  himself.  The 
evidence  as  to  whether  the  stone  had  been  laid  in  mortar  or 
not  was  conflicting. 

It  may  be  conceded  as  a  well-settled  proposition  of  law 
that  where  no  duty  is  owed  there  is  no  liability.  But  there 
is  another  rule  of  law,  equally  as  well  settled;  that  is,  that  he 
who  owns  property  must  so  use  it  as  not  to  unnecessarily  in- 
jure others.  That  neither  the  defendants  in  this  case,  nor 
any  of  them,  owed  the  deceased  any  duty  is  very  evident, 
the  only  question  '®'  being.  Were  they  guilty  of  negligence 
in  leaving  the  stone  in  the  condition  that  it  was  in,  so  near 
the  public  street  in  the  city,  under  the  circumstances  in 
proof,  and,  if  so,  were  they  liable  in  an  action  for  damages 
for  the  death  of  the  deceased  occasioned  by  such  negligence? 
It  was  not  claimed  that  the  plaintiflfs  were  guilty  of  any  neg- 
ligence in  allowing  the  boy  to  go  upon  the  street  or  the  lot 
where  he  met  his  death  at  the  time  that  he  received  the  in- 
jury, from  the  effects  of  which  he,  within  thirty  minutes 
thereafter,  died.  The  deceased  was  not  traveling  along  the 
street  at  the  time  of  the  accident,  but  had  entered  upon  the 
lot  upon  which  the  house  was  being  builded  without  invita- 
tion, voluntarily,  and  was  at  most  a  mere  intruder. 

In  Birge  v.  Gardiner,  19  Conn.  507,  50  Am.  Dec.  261,  the 
defendant,  who  put  a  heavy  gate  on  his  own  land,  beside  a 
passway  which  was  used  by  children  going  to  and  from  the 
public  road,  but  left  it  so  carelessly  that  it  fell  upon  a  child 
between  six  and  seven  years  of  age,  who  placed  his  hands 
upon  it  and  shook  it  in  passing,  was  held  to  be  liable  for  the 
injury. 

In  Bransom  v.  Labrot,  81  Ky.  638,  60  Am.  Rep.  193,  de- 
fendants had  possession  and  control  of  an  unfenced  lot  in  a 
city,  upon  a  public  street,  on  which  they  had  stacked  a  large 
quantity  of  lumber  in  one  large  and  irregular  pile,  knowing 
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that  children  were  iri  the  habit  of  congregating  there.  The 
piling  of  the  lumber  was  so  negligently  and  badly  done  that 
as  the  decedent,  an  infant,  was  playing  near  it,  one  of  the 
limbers  fell  upon  him  and  killed  him,  and  it  was  held,  upon 
demurrer  to  the  petition,  that  defendants  were  prima  facie 
liable:  See,  also,  Earl  v.  Crouch,  61  Hun,  624;  16  N.  Y.  Supp. 
770. 

So,  in  Hydraulic  Works  Co.  v.  Orr,  83  Pa.  St.  332,  the  de- 
fendant company  was  using  a  building  as  a  factory  in  which 
several  kinds  of  business  were  carried  on  in  different  stories, 
requiring  the  use  of  a  hoisting  '•*  apparatus  above  an  in- 
clined plane  below  for  the  easy  carriage  of  heavy  articles  of 
machinery,  etc.,  into  and  out  of  the  factory.  Children  were 
in  the  habit  of  going  into  the  private  grounds  of  defendant, 
and,  with  their  knowledge,  playing  under  the  hoisting  appa- 
ratus, which  came  down  upon  plaintiflfs  son,  six  years  of  age, 
and  injured  him  so  that  he  died  shortly  thereafter,  and  it  was 
lield  that  the  negligence  of  defendants  was  a  question  to  prop- 
erly be  submitted  to  a  jury. 

The  cases  cited  are  more  favorable  to  the  plaintiff  than  any 
others  to  which  our  attention  has  been  called,  or  that  we 
have  been  able  to  find.  But  in  all  of  them  the  object  which 
caused  the  injury  was  a  dangerous  object  left  exposed,  with- 
out guard  or  attendant,  in  a  place  of  public  or  common  resort 
for  children,  whose  natural  instincts  prompted  them  to  med- 
dle and  play  with  it.  These  cases  seem  to  reach  the  limit  of 
liability.  Besides,  Hydraulic  Works  Co.  v.  Orr,  83  Pa.  St.  332, 
was  subsequently  overruled  in  Gille82)ie  v.  McGowan,  100  Pa. 
St.  144,  45  Am.  Rep.  365,  in  which  it  is  held  that  a  child  be- 
tween seven  and  eight  years  of  age  may  be  a  trespasser,  and 
subject  to  the  rules  of  law  relating  to  trespassers.  It  is  only 
in  case  of  attractive  machinery,  or  other  objects  similar  in 
their  effect,  that  children,  when  injured  without  fault  or 
negligence  on  their  part,  are  entitled  to  recover  for  personal 
injuries  occasioned  thereby,  or  in  case  of  their  death,  their 
legal  representatives,  and  even  then  such  right  seems  to  be 
predicated  of  the  fact  that  children  are  in  the  habit  of  re- 
sorting to  such  places  for  play,  with  the  knowledge  of  those 
in  charge  of  such  object  or  machinery:  Railroad  Co.  ▼.  Stout, 
17  Wall.  657,  and  cases  of  like  character. 

In  the  case  at  bar  the  stone  which  occasioned  the  injury 
had  only  been  placed  on  the  wall  about  five  days  at  the  time 
the  injury  occurred,  and  the  evideaoa  did  not  show  that  de- 
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fendants,  or  any  of  them,  knew  of  its  '"'  dangerous  condi- 
tion, or  that  chikiren  were  in  the  habit  of  resorting  to  the 
buihling  for  play,  nor  can  it  be  said  that  the  construction  of 
the  basement  of  a  building  like  that  where  the  injury  oc- 
curred, in  a  large  city  like  St.  Louis  where  so  many  residences- 
are  always  in  process  of  construction,  has  about  it  anything 
unusual  or  unique  which  would  be  attractive  to  children^ 
There  is,  then,  nothing  to  bring  this  case  within  the  rule  an- 
nounced in  either  of  the  cases  hereinbefore  referred  to. 

The  son  of  the  plaintiffs,  at  the  time  of  the  accident,  was  a 
mere  intruder  and  trespasser  upon  the  lot  upon  which  the 
house  was  being  built.  No  inducement  or  invitation,  im- 
plied or  otherwise,  had  been  held  out  to  him,  but,  for  his  own 
amusement,  he  was  attempting  to  draw  himself  up,  by  plac- 
ing his  hands  upon  the  stone,  which,  by  reason  of  the  pres- 
sure thereon,  fell  upon  him  and  killed  him.  The  defendants 
owed  him  no  duty,  except  the  negative  one  not  to  wantonly 
or  maliciously  injure  him. 

The  deceased  had  left  the  sidewalk,  and  stepped  over  the 
bounds,  and  passed  the  limits  to  which  he  was  restricted  by 
the  street  and  sidewalk,  and,  therefore,  his  case  does  not  come 
within  the  rule  which  requires  one  person  to  protect  a  build- 
ing upon  his  own  premises,  or  of  which  he  may  be  in  control 
which  is  dangerous  to  others  passing  along  upon  a  public 
street.  In  2  Shearman  and  Redfield  on  Negligence,  fourth 
edition,  page  596,  section  715,  it  is  said:  "The  occupant  of 
land  is  under  no  obligation  to  strangers  to  place  guards 
around  excavations  made  by  him,  unless  such  excavations 
are  so  near  a  public  way  as  to  be  dangerous,  under  ordinary 
circumstances,  to  persons  passing  upon  the  way  and  using 
ordinary  care  to  keep  upon  the  proper  path,  in  which  case  he 
must  take  reasonable  precautions  to  prevent  injuries  to  such 
persons":  See,  also,  Overholt  v.  Vieths,  93  Mo.  422;  3  Am.  St. 
Rep.  557,  and  authorities  cited. 

»«*  So  in  Beck  v.  Carter,  68  N.  Y.  283,  23  Am.  Rep.  175, 
it  was  held  that  "  where  the  owner  of  land  expressly,  or  by 
implication,  invites  others  to  come  upon  his  land,  if  he  per- 
mits  anything  in  the  nature  of  a  snare  to  exist  thereon,  which 
results  in  injury  to  one  availing  himself  of  the  invitation,  and 
who,  at  the  time,  is  exercising  ordinary  care,  such  owner  i& 
answerable  for  the  consequences.  If,  however,  he  gives  but 
a  bare  permission  to  cross  the  premises,  the  licensee  takes 
the  risk  of  accidents  in  using  the  premises  in  the  conditioa 
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in  which  they  are."     But  in  this  case  there  was  no  invitation 
to  deceased,  nor  was  there  anything  from  which  a  license 
could  be  inferred  to  enter  upon  the  lot  and  buiMing  which 
was  under  process  of  construction. 
The  judgment  is  aflBrmed. 

All  of  this  division  concur. 

Thb  Case  op  Barney  v.  Hannibal  etc.  R.  R.  Co.,  126  Mo.  372,  was  an 

action  by  a  boy  about  six  years  old  against  a  railroad  company  to  recover 
for  an  injury  to  his  foot,  requiriu>^  amputation.  The  defendant  company 
■was  the  owner  of  large  unfenced  railway  yards  in  the  city  of  St.  Joseph, 
Missouri,  and  in  such  yards  were  unoccupied  spaces,  to  which  the  children 
in  the  neighborhood  resorted  for  the  purpose  of  play.  They  would  fre« 
quently  get  on  cars  as  trains  moved  through  the  yards  or  as  they  were  being 
made  up.  Sometimes  they  rode  on  top  of  the  cars,  but  moat  frequently  they 
would  catch  hold  of  the  stirrup  or  lower  round  of  the  ladder  on  the  side  of 
the  cars  with  their  hands,  and,  placing  their  feet  against  the  truck  of  the- 
car,  would  ride  in  that  way.  Plaintiff  was  a  habitue  of  the  yards,  and  oftea 
indulged  in  the  perilous  sport  of  riding  on  moving  cars  in  the  manner  abov» 
indicated,  and,  while  so  riding  on  one  of  defendant's  freight  trains,  received 
the  injury  complained  of.  These  boys,  including  the  plaintiff,  had  been  ia 
the  habit  of  frequenting  the  yards,  without  any  license  or  invitation  of  any 
nature  from  the  defendant  company.  On  the  contrary,  it  had  instructed 
its  employees  to  keep  them  out  of  the  yard,  but  the  men  found  it  impossi< 
ble  to  do  this  and  attend  to  their  other  duties.  Plaintiff  recovered  a  ver- 
diet  for  five  thousand  dollars,  and  appealed  from  an  order  granting  a  new 
trial. 

In  passing  upon  the  questions  presented  for  review  upon  appeal  the  su- 
preme court  decided  that,  "  in  the  first  place  the  rule  in  what  are  known  aa 
the  '  turntable  cases'  has  no  application  to  cases  of  this  sort.  Railroad  cars 
and  similar  machinery  are  not  'dangerous  machines'  within  the  meaning 
of  the  rule,  as  is  abundantly  and  exhaustively  shown,  both  directly  and  in- 
directly, in  the  following  cases:  Bishop  v.  Union  R.  R.  Co.,  14  R.  I.  314; 
61  Am.  Rep.  386;  CJucago  etc.  R.  R.  Co.  v.  McLaughlin,  47  111.  265;  Oavin 
V.  Chicago,  97  111.  66;  37  Am.  Rep.  99;  CatUtt  v.  Railway  Co.,  57  Ark.  461; 
38  Am.  St.  Rep.  254;  Ruahenherg  v.  St.  Louis  etc.  Ry.  Co.,  109  Mo.  112.  If 
a  person,  no  matter  what  his  age,  is  upon  the  track  or  yard  of  a  railroad 
company  without  inducement  or  invitation,  express  or  implied,  for  him  to 
enter,  and  he  is  neither  a  passenger  nor  on  his  way  to  become  one,  but  '\»  ' 
there  merely  for  his  amusement  and  using  the  track  or  yard  as  a  play- 
ground, he  is  a  mere  intruder  and  trespasser,  to  whom  the  railway  company 
owes  no  duty,  except  the  negative  one  not  maliciously,  or  with  gross  or  reck- 
less carelessness,  to  run  over  or  injure  him.  In  case  of  an  accident  the  com- 
pany is  not  liable  for  injury  to  one  so  upon  its  property,  unless  it  is  guilty 
of  gross  negligence:  Morriasey  v.  Eastern  R.  R.  Co.,  126  Mass.  377;  30  Am. 
Rep.  686;  Bishop  v.  Union  R.  R.  Co.,  14  R.  I.  314;  51  Am.  Rep.  386;  Restore 
ville  etc  Ry.  Co.  v.  Connell,  88  Pa.  St.  520;  32  Am.  Rep.  472;  Snyder  v.  ZTan- 
nibal  etc  R.  R.  Co.,  60  Mo.  413;  Emerson  v.  Peteler,  35  Minn.  481;  69  Am. 
Rep.  337;  McEachem  v.  Boston  etc.  R.  R.  Co.,  150  Mass.  515;  Kay  v.  Penn- 
tylvania  R.  R.  Co.,  65  Pa.  St.  269;  3  Am.  Rep.  628;  Central  etc  B.  R.  Co.  r, 
Au.  tiT.  &XP.,  You  XLVIL— 4S 
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Htnigh,  23  Kan.  347;  33  Am.  Rep.  167;  Curley  ▼.  Missouri  etc.  By.  Co.,  98 
Mo.  13;  Chicago  etc.  R.  R.  Co.  t.  Stumps,  69  111.  409. 

"It  is  claimed  that  it  was  the  duty  of  the  defendant  company  to  fence  its 
yards.  While  cases  may  be  found  requiring  the  performance  of  such  a 
duty  when  it  is  imposed  by  special  statutory  provision,  yet  no  case  has  been 
encountered  where,  in  the  absence  of  such  statutory  provision,  it  has  been 
adjudicated  that  the  duty  of  fencing  exists,  because  the  common  law  recog- 
nizes no  such  obligation.  And  railroad  corporations  stand,  in  this  regard, 
on  the  same  footing  as  individuals:  Illinois  etc.  R.  R.  Co.  v.  Carraher,  47 
111.  333;  Hughes  v.  Hannibal  etc.  R.  R.  Co.,  66  Mo.  325;  Hayes  v.  Midiigan 
etc.  R.  R.  Co.,  in  U.  S.  228. 

"  If  a  railroad  car  or  train  is  not  to  be  regarded  as  a  dangerous  machine, 
as  has  been  decided,  then  no  necessity  exists  to  place  a  barrier  to  prevent 
trespassers  on  the  private  yards  of  a  railroad  company  from  being  injured. 
To  such  trespassers,  no  matter  wliat  their  age,  the  railroad  company,  not 
having  invited  or  encouraged  their  coming,  owes  no  duty,  except  that  of 
not  wantonly  or  recklessly  injuring  them  after  having  discovered  them  to 
be  in  peril:  Williams  v.  Kansas  City  etc.  Ry.  Co.,  96  Mo.  283;  Cauley  v. 
Cincinnati  etc.  Ry.  Co.,  95  Pa.  St,  398;  40  Am.  Rep.  664." 

Even  as  to  a  licensee,  the  rule  is  that  "  no  duty  is  imposed  by  law  upon 
the  owner  or  occupant  to  keep  his  premises  in  a  suitable  condition  for  those 
who  come  there  solely  for  their  own  convenience  or  pleasure,  and  who  are 
not  either  expressly  invited  to  enter  or  induced  to  come  upon  them  by  the 
purposes  for  which  the  premises  are  appropriated  and  occupied,  or  by  some 
preparation  or  adaptation  of  the  place  for  use  by  customers  or  passengers, 
which  might  naturally  and  reasonably  lead  them  to  suppose  that  they 
might  properly  and  safely  enter:  Straub  v.  Soderer,  53  Mo.  43." 

In  short,  mere  passive  acquiescence  of  the  occupier  in  a  certain  use  of  hii 
land  by  others  generates  no  liability  on  his  part:  Moore  v.  Wabash  etc 
Ry.  Co.,  84  Mo.  485. 

And  the  same  principle  which,  under  the  authorities  cited,  would  deny 
the  necessity  for  guards  to  keep  trespassing  children  from  boarding  moving 
cars  would  equally  reject  the  necessity  of  barriers  when  demanded  in  place 
of  such  guards.  There  are  cases  where  fences  are  needed  and  where  liabil- 
ity arises,  where  injury  occurs  in  consequence  of  their  not  being  built,  but 
that  is  only  where,  as  for  instance,  the  owner's  premises  extend  up  to  the 
public  highway  and  a  dangerous  excavation  exists  in  close  proximity  to  such 
thoroughfare. 

"If  it  be  true,  as  shown  by  the  authorities,  that  plaintiff  was  a  trespasser 
to  whom  defendant  owed  no  duty  except  that  of  not  wantonly  or  recklessly 
injuring  him,  after  discovering  his  peril,  then,  of  course,  no  duty  existed 
outside  of  that  exception  between  the  defendant  corporation  and  the  plain- 
tiff, and  if  no  duty,  then  no  negligence,  because  the  latter  must  have  the 
former  as  its  inevitable  and  indispensable  predicate:  Hallihan  v.  Railroad, 
71  Mo.  113. 

"But  plaintiff,  in  the  particular  act  which  resulted  in  the  accident,  was 
a  trespasser,  made  so  by  the  statute  as  well  as  by  the  ordinance  of  St. 
Joseph.  Section  3927  of  the  Revised  Statutes  of  1889  makes  it  a  misde- 
meanor for  'any  person,  minor,  or  adult  to  climb  upon,  hold  to,  or  in  any 
manner  attaoh  himself  to  any  locomotive  engine  or  car,  while  the  same  is 
n  motion,  or  running  into  or  through  any  city  or  town  in  this  state.*  Th« 
ordinance  is  of  similar  import. 

"Plaintiff  being  a  trespasser,  a  violator  of  law,  could  have  no  ground 
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of  recovery  based  on  his  own  dereliction.  Bat  it  is  claimed  for  plaintiff 
that  these  regulations  of  the  law  do  not  apply  to  'babies.'  While  the  law 
may  not  apply  in  a  criminal  proceeding  to  a  child  of  very  tender  years,  yet 
still,  for  the  purposes  of  a  civil  action,  the  consequences  of  the  unlawful 
act  must  be  the  same  iu  the  case  of  an  infant  even  of  very  tender  years  as 
in  the  case  of  an  adult.  In  a  word,  the  act  of  the  iufant  in  consequence 
of  his  tender  years,  though  noncriminal,  yet  is  wrongful  iu  the  sense  of 
being  an  invasion  of  the  rights  of  another,  just  as  much  so  as  though  done 
by  an  adult.  And  a  landowner  is  under  no  duty  to  a  mere  trespasser .  to 
keep  his  premises  safe;  and  the  fact  that  the  trespasser  is  an  infant  does 
not  raise  a  duty  where  none  otherwise  exists:  Frost  v.  Railroad,  64  N.  H. 
220;  10  Am.  St.  Rep.  396,  and  cases  cited. 

"  But  plaintiff's  counsel  says  that  defendant  assumed  the  duty  of  keep- 
ing its  yards  clear  of  boys  by  giving  instructions  to  its  yard  hands;  but 
that  this  duty  was  neglected,  and  therefore  a  cause  of  action  arises  alone 
from  this  neglect.  But  if  the  prior  duty  did  not  exist  to  keep  the  boys  out 
of  the  yards,  then  the  mere  assumption  of  a  nonexistent  duty  would  be 
but  a  gratuity,  with  no  precedent  or  concurrent  consideration  on  which  to 
base  it,  and  therefore  no  liability  would  follow  such  assumed  and  preter* 
mitted  duty.  Mere  pretermissiou  of  a  self-imposed  precaution  does  not 
constitute  actionable  negligence:  SkeUon  v.  Railroad,  L.  R.  2  C.  P.  636; 
Campbell  on  Ifegligence,  2d  ed.,  sec.  41." 

Real  Property— Landowner's  Liabilitt  to  Trespassing  Childrrn. 
The  owner  of  land  is  not  required  to  provide  against  remote  and  improbable 
injuries  to  children  trespassing  thereon,  but  he  is  liable  for  injuries  to  chil- 
dren trespassing  upon  his  private  grounds  if  it  is  known  to  him  that  they 
are  accustomed  to  go  upon  such  grounds,  and  that  from  the  peculiar  nature 
and  exposed  condition  of  something  thereon  it  is  attractive  to  children, 
and  he  ought  reasonably  to  anticipate  such  an  injury  to  a  child  as  that 
which  in  fact  occurred:  Brinkley  Car  Co,  r.  Cooper,  60  Ark.  545;  46  Am.  St. 
Rep.  216,  and  note. 


Johnson-Brinkman  Commission  Company  v.  Mis- 
souri Pacific  Eailway  Company. 

[126  MISSOTTBI,  344.] 

ELECriON — ^Inconsistent  Remedies. — One  who  having  a  right  to  pursue 
one  of  two  inconsistent  remedies  makes  his  election,  institutes  suit, 
and  prosecutes  it  to  final  judgment,  or  receives  anything  of  value  under 
the  claim  thus  asserted,  is  estopped  to  thereafter  pursue  another  and 
inconsistent  remedy. 

Election  —  Estoppel  —  Inconsistent  Remedie.s. — An  attachment  suit 
brought  by  a  vendor  of  personal  property  against  his  vendee,  if  dis- 
missed before  final  judgment,  docs  not  estop  him  from  subsequently 
maintaining  an  action  of  replevin  to  recover  the  chattels  in  the  absence 
of  any  intervening  rights,  injury,  or  change  of  position  of  the  parties  by 
reason  of  the  attachment. 

Election — Inconsistent  Remedies. — A  creditor  having  simply  elected  to 
pursue  one  of  two  inconsistent  remedies  is  not  bound  thereby,  but  may 
subsequently  dismiss  and  abandon  before  final  judgment  the  one  first 
chosen,  and  then  pursue  the  other  in  the  absence  of  intervening  rights^ 
injury,  or  benefit. 
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Lathropf  Morrow  &  Fox,  for  the  appellant. 

E.  Robin8ori  and  J.  S.  Laurie,  for  the  respondent. 

•**  BuuGESs,  J.  This  is  an  action  of  replevin  for  three 
carloads  of  wheat.  On  a  trial  before  a  jury,  in  the  circuit 
court  of  Jackson  county,  there  was  a  demurrer  interposed  by 
defendant  to  the  evidence,  which  was  ***  sustained,  final 
judgment  rendered  for  defendant  against  plaintiff  for  the 
value  of  the  wheat  at  the  time  of  the  trial,  which  was  fixed 
at  twelve  hundred  and  thirty-seven  dollars  and  thirty-four 
cents,  and  ninety-two  dollars  and  eighty  cents  for  damages 
for  its  wrongful  taking  and  detention.  From  the  judgment 
plaintiff  appealed  to  the  Kansas  City  court  of  appeals,  where 
the  judgment  was  affirmed,  but  that  court  certified  the  cause 
to  this  court  because  of  the  opinion  of  that  court  being  in 
conflict  with  the  opinion  of  the  St.  Louis  court  of  appeals  in 
Anchor  Milling  Co.  v.  Walsh,  20  Mo.  App.  107,  and  Lapp  v. 
Ryan,  23  Mo.  App.  436. 

On  September  1,  1890,  the  Imboden  Commission  Company 
was  a  corporation  engaged  in  the  grain  business  at  Kansas 
City,  Missouri.  In  the  latter  part  of  August  of  that  year  the 
plaintiff  sold  and  delivered  to  the  Imboden  company  a  num- 
ber of  cars  of  wheat,  among  which  were  included  the  three 
cars  here  in  controversy,  which  were  then  in  the  freight-yard 
of  the  defendant  company  at  that  city.  The  sale  was  for 
cash  on  delivery.  According  to  the  custom  which  prevailed 
among  grain  dealers  in  Kansas  City,  the  plaintiff  furnished 
to  the  Imboden  company  elevator  receipts,  certificates  of 
weight,  inspection  certificate  as  to  grade,  invoices,  and  bills 
of  lading,  the  bill  of  lading  being  issued  by  the  defendant 
company.  Immediately  upon  the  receipt  of  said  bill  of  lad- 
ing Imboden  surrendered  it  to  the  defendant  company,  and 
obtained  from  said  defendant  company  in  lieu  thereof  an- 
other bill  of  lading  for  said  wheat  whereby  the  wheat  was  to 
be  delivered  upon  the  order  of  the  Imboden  company  to 
C.  H.  Albers  &  Company  at  St.  Louis. 

As  soon  as  Imboden  received  the  bill  of  lading,  he  took  it 
to  the  Central  Bank  in  Kansas  City,  and  indorsed  and  de- 
livered it  to  said  bank  with  a  draft  thereto  attached  upon 
Albers  &  Company  for  thirteen  hundred  and  eighty-three 
dollars  and  sixty-two  cents,  which  was  signed  by  the  Imbo- 
den company,  and  made  '*''  payable  to  said  bank.  During 
the  afternoon  of  the  same  day  the  Imboden  Commission  Com- 
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pany  sent  its  check  drawn  on  the  Central  Bank  for  thirteen 
hundred  and  seventy-four  dollars  and  eighty-two  cents,  the 
contract  price  for  the  wheat  to  the  Johnson-Brinkman  Cora- 
mission  Company.  The  Imboden  company  kept  its  account 
with  the  Central  Bank,  and  on  September  1st  its  account  was 
overdrawn  several  thousand  dollars. 

In  the  afternoon  of  September  1st  plaintiff,  becoming  ap- 
prehensive that  the  check  it  had  received  from  the  Imboden 
Commission  Company  was  likely  to  be  dishonored,  Johnson, 
in  company  with  Imboden,  went  to  the  Central  Bank,  pre- 
sented the  check,  and  demanded  its  payment  or  a  surrender 
of  the  Albers  draft  and  bill  of  lading,  but  the  bank  declined 
to  do  either  one.  Johnson  and  Imboden  then  went  to  the 
latter's  office,  and,  at  Johnson's  request,  Imboden  turned  over 
to  him  for  the  Johnson-Brinkman  Commission  Company  all 
its  office  furniture  to  protect  it  on  account  of  the  sale  of  its 
wheat,  Johnson  taking  possession  of  the  office  and  putting  a 
notice  on  the  door.  They  then  went  to  the  telegraph  office, 
and,  at  Johnson's  request,  Imboden  telegraphed  Albers  & 
Company  to  pay  no  more  drafts.  Johnson  also  immediately 
thereafter  notified  the  superintendent  of  defendant's  freiglit- 
yard  at  Kansas  City  to  hold  the  wheat  until  further  orders 
from  the  Johnson-Brinknian  Commission  Company. 

During  the  same  evening  Johnson  went  to  the  office  of  his 
attorneys,  and,  after  a  short  conference  with  them,  sued  out 
an  attachment  in  the  name  of  the  Johnson-Brinkman  Cora- 
mission  Company  as  plaintiff  and  against  the  Imboden  Com- 
mission Company  as  defendant.  The  petition  alleged  the  sale 
and  delivery  of  the  wheat,  and  the  affidavit  for  attachment 
averred  that  the  sale  was  for  cash  on  delivery,  and  that  the 
Imboden  Commission  Company  had  failed  to  pay  for  the  same. 
•**  A  writ  of  attachment  was  then  issued  by  the  proper  offi- 
cer, and  the  wheat  seized  by  the  sheriff. 

On  September  9,  1890,  plaintiff  dismissed  the  attachment 
suit,  and  afterward,  on  the  same  day,  began  the  present  action 
to  recover  possession  of  said  wheat,  and  the  same  was  deliv- 
ered to  it  in  pursuance  of  an  order  of  delivery  issued  herein. 

On  September  1st  the  Central  Bank  sent  the  bill  of  lading 
and  draft  upon  Albers  &  Company  to  its  correspondent  in  St. 
Louis  for  collection.  On  the  following  day  it  was  presented 
for  payment;  but  Albers,  having  in  the  meantime  been  noti- 
fied by  Imboden  to  pay  no  more  drafts,  declined  to  pay  it  at 
that  time,  but  subsequently  paid  it  at  the  request  of  the  Cea^ 
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tral  Bank.  This  was  after  the  cashier  of  the  Central  Bank 
had  gone  to  St.  Louis  and  assured  Albers  that  Imboclen  had 
no  interest  in  the  wheat;  that  the  bank  was  the  owner  thereof, 
and  that  he,  Albers,  should  receive  the  wheat  if  paid  for.  It 
was  after  this  assurance,  and  relying  thereupon,  that  Albers, 
without  any  knowledge,  as  claimed  by  him,  of  the  claim  of 
Johnson-Brinkman  Commission  Company,  paid  the  draft. 

Plain tiflF's  first  contention  is  that  the  court  erred  in  ruling, 
as  a  matter  of  law,  that  the  mere  act  of  plaintiff  in  bring- 
ing an  attachment  suit  against  the  Iraboden  Commission 
Company  and  attaching  the  wheat  as  its  property,  and  sub- 
sequently dismissing  it  before  final  judgment,  and  the  com- 
mencement of  this  action,  was  a  conclusive  election  between 
inconsistent  remedies  and  a  complete  bar  to  this  action. 

Upon  this  question  there  is  a  direct  conflict  in  the  opinion 
rendered  in  the  case  by  the  Kansas  City  court  of  appeals: 
{Johnson-Brinkman  etc.  Co.  v.  Missouri  Pac.  Ry.  Co.,  52  Mo. 
App.  407),  and  the  decisions  of  the  St.  Louis  court  of  appeals 
in  Anchor  Milling  Co.  v.  Walsh,  20  Mo.  App.  107,  and  Lapp  v. 
Ryan,  23  Mo.  App.  436.  It  was  held  by  the  Kansas  City 
court  of  '*•  appeals  in  this  case  that,  as  the  plaintiff  had  an 
election  between  inconsistent  remedies,  as  where  one  action 
is  founded  on  an  affirmance  of  a  voidable  sale  or  contract, 
any  decisive  act  of  affirmance  or  disaffirmance,  if  done  with 
knowledge  of  the  facts,  determines  the  legal  rights  of  the 
parties  once  for  all;  and  that  the  institution  of  the  attach- 
ment suit  by  plaintiff  against  the  Imboden  Commission 
Company  was  such  a  decisive  act,  and  a  bar  to  this  suit, 
while  in  Anchor  Milling  Co.  v.  Walsh,  20  Mo.  App.  107,  it 
was  held  that  the  levy  of  an  attachment  upon  chattels  as  the 
defendant's  property  does  not  prevent  the  plaintiff  from  sub- 
sequently seizing  the  same  property  in  replevin  as  his  own. 
This  case  was  followed  and  approved  by  the  same  court  in 
Lapp  v.  Ryan,  23  Mo.  App.  436.  Both  of  the  cases  last  named 
were  followed  and  approved  by  this  court  in  Johnson- Brink' 
man  etc.  Co.  v.  Central  Bank^  116  Mo.  558;  38  Am.  St.  Rep. 
615. 

But  it  is  insisted  by  counsel  for  defendant  that  the  three 
cases  last  named  are  not  in  accord  with  the  great  weight  of 
authority,  which  is,  as  he  claims,  as  announced  in  this  case 
(Johnson-Brinkman  etc.  Co.  v.  Missouri  Pac.  Ry.  Co.,  52  Mo. 
App.  407),  and  should  be  modified  or  overruled.  It  is  well- 
Bettled  law  that  where  a  party  has  the  right  to  pursue  one  of 
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two  inconsistent  remedies,  and  he  makes  his  election  and 
institutes  his  suit,  in  case  the  action  thus  begun  is  prosecuted 
to  final  judgment,  or  the  plaintiff  has  received  anything  of 
value  under  a  claim  thus  asserted,  he  cannot  thereafter  pur- 
sue another  and  inconsistent  remedy:  Nanson  v.  Jacob,  93 
Mo.  331;  3  Am.  St.  Rep.  531;  Estes  v.  Reynolds,  75  Mo.  563; 
Stoller  V.  Coates,  88  Mo.  514;  Bradley  v.  Brigham,  149  Mass, 
141;  Farwell  v.  Myers,  59  Mich.  179;  Ewing  v.  Cook,  85  Tenn. 
332;  4  Am.  St.  Rep.  765;  Bank  of  Beloit  v.  Beale,  34  N.  Y. 
473;  Fields  v.  Bland,  81  N.  Y.  239;  Boots  v.  Ferguson,  46 
Hun,  129;  Carter  v.  Smith,  23  Wis.  497;  Wheeler  v.  Dunn,  13 
Col.  428;  Thomas  v.  Joslin,  36  Minn.  1;  1  Am.  St.  Rep.  624; 
Fowler  v.  Bowery  Sav,  Bank,  113  N.  Y.  450;  10  Am.  St.  Rep. 
479. 

'*•  There  is  also  another  class  of  decisions  which  holds 
that  a  creditor  having  siuiply  elected  to  pursue  one  of  two 
inconsistent  remedies  is  bound  thereby,  and  that  he  cannot 
subsequently  abandon  the  one  first  chosen  and  pursue  the 
other.  Thus  it  is  held  in  O'Donald  v.  Constant,  82  Ind. 
212,  that,  "  While  a  creditor  of  whom  the  debtor  had  bought 
goods,  not  intending  to  pay  for  them,  but  to  use  them  in  pre- 
ferring other  creditors,  may  doubtless  disaffirm  the  sale,  and 
recover  his  goods,  unless  resold  to  an  innocent  purchaser,  yet, 
by  bringing  an  attachment  suit  against  his  debtor,  he  affirms 
the  sale  and  takes  the  place  of  an  ordinary  creditor"  :  See, 
also,  Lehman  v.  Van  Winkle,  92  Ala.  443;  Morris  v.  Rexfordy 
18  N.  Y.  552;  Moller  v.  Tuska,  87  N.  Y.  166;  Meld  v.  Burton, 
49  Mich.  53;  Bauman  v.  Jaffray,  6  Tex.  Civ.  App.  489; 
Crompton  v.  Beach,  62  Conn.  25;  36  Am.  St.  Rep.  323. 

The  authorities,  however,  upon  this  proposition  are  not 
quite  uniform.  Thus,  ki  Equitable  Foundry  Co.  v.  Hersee,  33 
Hun,  169,  it  was  held  that  when  the  plaintiflf  had  instituted 
a  suit  in  affirmance  of  the  contract,  but  had  dismissed  the 
same  before  judgment,  and  before  having  derived  any  bene- 
fit therefrom,  and  which  had  inflicted  no  injury  upon  the 
defendant,  such  action  did  not  constitute  an  absolute  election 
of  inconsistent  remedies  whereby  plaintifif  was  afterward 
precluded  from  prosecuting  a  new  suit  upon  another  and  in- 
consistent remedy. 

So  in  Johnson  v.  Frew,  33  Hun,  193,  plaintiff  sued  defend- 
ant to  recover  possession  of  a  harness  which  one  Galitz 
fraudulently  induced  the  plaintiff  to  sell  and  deliver  to  him 
on  credit.    Plaintiff  afterward   took  the  harness  from  do- 
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fendant's  possession  and  carried  it  away,  but  before  doing  so 
he  procured  an  attachment  from  a  justice  of  the  peace  upon 
an  aflBdavit  alleging,  among  other  things,  that  Galitz  was  in- 
debted to  him  for  the  unpaid  portion  of  the  purchase  price  of 
the  harness,  which  '**  attachment  Quaint,  the  constable, 
had  with  him  when  the  harness  was  taken  from  the  depot 
where  defendant  had  left  it.  Smith,  P.  J.,  in  speaking  for 
the  court  said:  "It  is  contended  by  the  appellant's  counsel 
that  the  plaintiff,  by  his  attachment  proceeding,  elected  to 
aflfirm  the  contract.  That  would  be  the  case  if  the  attach- 
ment was  issued  in  an  action  which  had  been  prosecuted  to 
judgment  or  was  pending  at  the  time  of  the  trial.  But  of 
that  there  is  no  proof.  ....  It  was  not,  therefore,  conclusive 
against  the  plaintiff  as  matter  of  law.  At  most,  the  plain- 
tiff's affidavit  and  his  proceedings  under  the  attachment, 
even  if  he  be  assumed  to  take  the  harness  by  virtue  of  it, 
raised  a  question  of  fact  as  to  whether  he  affirmed  the  con- 
tract." 

In  an  action  to  recover  damages  for  the  fraud  of  defendant 
in  obtaining  certain  goods  from  the  plaintiffs  under  a  con- 
tract induced  by  the  false  and  fraudulent  representations  of 
the  defendant,  a  writ  of  attachment  was  issued  and  levied 
upon  a  portion  of  the  goods  alleged  to  have  been  so  obtained, 
together  with  other  goods  of  the  defendant;  and  it  was  held 
that  such  levy,  and  a  sale  thereunder,  did  not  necessarily 
constitute  a  waiver  of  the  fraud  and  an  affirmance  of  the  con- 
tract by  the  plaintiff:  Dean  v.  Yates,  22  Ohio  St.  388;  see, 
also,  Peters  v.  Ballistier,  3  Pick.  495. 

But  the  authorities  which  hold  that,  when  an  election  of 
remedies  has  been  made  which  are  inconsistent,  in  order  to 
amount  to  an  estoppel  it  must  be  made  with  full  knowledge 
of  all  the  facts  in  the  case:  Black  v.  Miller,  75  Mich.  323; 
Bulkley  v.  Morgan,  46  Conn.  393;  Connihan  v.  Thompson,  111 
Mass.  270;  Terry  v.  Munger,  121  N.  Y.  161;  18  Am.  St.  Rep. 
803;  Conrow  v.  Little,  115  N.  Y.  387;  Equitable  etc.  Foundry 
Go.  v.  Hersee,  103  N.  Y.  25;  Thompson  v.  Howard,  31  Mich. 
309;  O'Bryan  v.  Glenn,  91  Tenn.  106;  30  Am.  St.  Rep.  862. 
It  has  also  been  said  that  "  the  mere  fact  that  a  party  mis- 
takes his  remedy,  '**  believing  he  has  two  or  more  remedies 
when  he  has  not,  and  pursues  the  wrong  one,  will  not  of  itself 
prevent  him  from  subsequently  obtaining  redress  by  the 
proper  remedy":  1  Elliott's  General  Practice,  sec.  276.  In 
Snow  V.  Alley,  156  Mass.  193,  it  is  said:  "Election  exists 
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when  a  party  has  two  alternative  and  inconsistent  rights, 
and  it  is  determined  by  a  manifestation  of  choice:  Metcalf  y. 
Williams,  144  Mass.  452,  454.  But  the  fact  that  a  party 
wrongly  supposes  that  he  has  two  such  rights,  and  attempts 
to  choose  the  one  to  which  he  is  not  entitled,  is  not  enough  to 
prevent  his  exercising  the  other  if  he  is  entitled  to  that. 
There  would  be  no  sense  or  principle  in  such  a  rule." 

The  question  then  arises.  How  was  it,  or  by  whom  was  it, 
to  be  determined  that  the  plaintiff  herein  mistook  his  remedy 
in  bringing  the  attachment  suit?  It  will  not  be  contended, 
we  presume,  that  after  it  had  been  instituted,  and  although 
plaintiff's  attorney  had  become  fully  satisfied  that  the  action 
had  been  improvidently  brought,  yet  that  it  was  necessary  in 
order  to  save  to  his  client  the  right  to  sue  in  replevin,  that  he 
should  at  his  expense  prosecute  the  case  to  final  judgment, 
in  order  to  settle  that  question.  Nor  do  we  for  one  moment 
suppose  that  that  issue  could  be  tried  in  this  controversy. 
It  necessarily  follows  that  plaintiff  must  have  determined 
for  himself  upon  the  advice  of  his  attorney,  just  as  he  did  do, 
whether  he  would  proceed  with  the  attachment  suit  to  final 
judgment  or  not,  and  having  determined  to  dismiss  it,  that 
he  was  not,  by  reason  of  having  instituted  it,  estopped  from 
bringing  this  action.  We  are  aware  that  it  was  otherwise 
held  in  O'Bryan  v.  Glenn,  91  Tenn.  106,  30  Am.  St.  Rep.  862, 
but  that  case  seems  to  be  so  inconsistent  with  reason  and 
justice  that  we  must  decline  to  give  it  our  approval. 

'*'  The  authorities  which  hold  that  a  person  having  two 
inconsistent  remedies,  and  electing  to  pursue  one,  cannot 
thereafter  pursue  the  other,  do  so  upon  the  ground  of  elec- 
tion, or,  as  most  courts  put  it,  estoppel.  As  was  said  in 
Anchor  Milling  Co.  v.  Walsh,  20  Mo.  App.  106:  "There  is  no 
element  of  estoppel  in  the  case.  There  is  no  estoppel  by 
record,  for  the  attachment  suit  has  not  proceeded  to  judg- 
ment. There  is  no  estoppel  in  pais,  for  the  defendant  has 
not  taken  such  action  in  consequence  of  the  suing  out  of  the 
attachment  that  he  will  receive  detriment  in  a  legal  sense 
from  the  conduct  of  the  plaintiff  in  changing  his  position 
and  pursuing  a  different  remedy." 

There  were  no  intervening  rights  in  this  case  from  the  time 
of  suing  out  the  attachment  until  that  suit  was  dismissed, 
nor  is  it  claimed  that  the  defendant  therein  was  by  reason 
thereof  induced  to  change  his  position  with  respect  of  the 
wheat  in  controversy.     "Estoppel  in  pais  may  be  defined  to 
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be  a  right  arising  from  acts,  admissions,  or  conduct  which 
have  induced  a  change  of  position  in  accordance  with  the 
real  or  apparent  intention  of  the  party  against  whom  they 
are  alleged":  Bigelow  on  Estoppel,  4th  ed.,  445. 

The  attachment  suit  was  brought  hastily  and  without  time, 
as  appears  from  the  record,  for  the  attorneys  who  brought  it 
to  investigate  the  facts  in  the  case,  who  after  having  done 
so  came  to  the  conclusion  that  it  was  improvidently  brought, 
and  dismissed  it;  and  to  hold,  under  such  circumstances, 
that  plaintiff  is  estopped  by  his  election  in  that  case  from 
prosecuting  this,  in  the  absence  of  intervening  rights,  injury, 
or  change  of  position  by  anybody,  by  reason  thereof,  would 
be,  we  think,  invoking  a  harsh  and  very  unjust  rule. 

But,  aside  from  any  misconception  as  to  the  institution  of 
the  attachment  suit,  as  it  was  dismissed  ***  before  judg- 
ment, before  the  rights  of  others  had  intervened,  and  as  the 
defendant  therein  was  in  no  way  injured  in  consequence 
thereof,  we  are  not  inclined  to  hold  that  plaintiff  is,  by  rea- 
son of  the  institution  of  that  suit,  estopped  from  prosecuting 
this:  Anchor  Milling  Co.  v.  Walsh,  20  Mo.  App.  107;  Lapp  v. 
Ryan,  23  Mo.  App.  436;  Johnson-Brinkman  Co.  v.  Central 
Bank,  116  Mo.  558;  38  Am.  St.  Rep.  615. 

It  is  insisted  by  counsel  for  defendant  that  the  judgment 
was  for  the  right  party  and  should  for  that  reason  be  affirmed. 
While  it  may  be  conceded  that  plaintiff's  right  to  rescind  the 
sale  of  the  wheat  was  subject  to  any  rights  that  may  have 
accrued  in  favor  of  third  parties  during  the  interval  between 
the  sale  and  the  time  that  it  was  replevied,  yet  as  to  whether 
Albers  &  Company,  in  good  faith,  and  witliout  notice,  paid 
the  draft  drawn  on  them  by  the  Imboden  Commission  Com- 
pany, which  was  attached  to  the  bill  of  lading  accompanying 
the  wheat,  was  a  question  to  be  passed  upon  by  the  jury, 
under  the  evidence,  and  there  was  some  evidence  which 
tended  to  show  that  they  paid  the  draft  with  notice  of  plain- 
tiff's claim  to  the  wheat,  and  upon  the  assurance  of  the  Cen- 
tral Bank  that  if  they  paid  the  draft  they  should  have  the 
wheat. 

The  judgment  of  the  court  of  appeals  iB  reversed,  with  di- 
rections to  reverse  the  judgment  of  the  circuit  court,  and  to 
remand  the  cause,  to  be  tried  in  conformity  with  the  views 
herein  expressed. 

All  of  this  division  concur. 
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Election  bbtwken  Inconsistent  Remedies — Estoppbl, — Where  one  has 
a  choice  between  two  inconsistent  rights  or  remedies,  and  deliberately  makes 
his  choice,  snch  election  becomes  conclasive  npon  him  and  precludes  him 
from  subsequently  pursuing  the  other  right  or  remedy:  Crook  v.  First  Nat' 
Baiik,  83  Wis.  31;  35  Am.  St.  Rep.  17,  and  note.  An  election  of  a  remedy 
once  fairly  made  by  a  party  having  the  right  to  make  it  is  final  and  irrevo- 
cable: MoUne  Plow  Co.  v.  Rodgtrs,  53  Kan.  743;  42  Am.  St.  Rep.  317.  See, 
further,  the  extended  notes  to  Fowler  v.  Bowery  Sav.  Bank,  10  Am.  St.  Rep. 
487;  and  Thomas  v.  JosUn,  1  Am.  St.  Rep.  626. 

Estoppel — Election  of  Remedies. — On  a  sale  of  goods  for  cash  and  a 
failure  of  payment,  the  rendor,  by  bringing  an  action  by  attachment  against 
the  purchaser  to  recover  the  purchase  price,  is  not  estopped  from  dismissing 
that  action  before  judgment,  and  then  maintaining  an  action  for  the  con* 
version  of  the  goods:  Johnson-Brinkman  etc  Co.  ▼.  Central  Bank,  116  Ma 
668;  38  Am.  St.  Rep.  616,  and  note. 
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Smiley  v.  MacDonald. 

[42  Nebraska,  5.] 

COHSTTTUTIOyAL  LaW — EXCLUSIVE  FRANCHISE  BT   MUNICIPALITY. — A  COn- 

atitutional  provision  prohibiting  the  legislature  from  granting  *'  any 
special  or  exclusive  privileges,  immunity,  or  franchise  whatever,"  is 
not  a  restriction  upon  the  power  of  the  legislature  over  the  subject 
involved,  but  is  a  limitation  upon  the  manner  of  exercising  such  power, 
and  does  not  prohibit  a  city  of  the  metropolitan  class  from  contracting 
for  the  removal  therefrom  of  dead  animals,  garbage,  and  other  noxious 
and  unwholesome  matter,  though  the  privilege  thereby  conferred  upon 
the  contractor  is  exclusive. 
Polios  Power— Restriction  upon  Regulations. — The  legislature  cannot, 
under  the  guise  of  police  regulations,  arbitrarily  invade  personal  rights 
and  private  property,  but  it  should  appear  to  the  court,  when  such 
regulations  are  called  in  question,  that  they  have,  in  fact,  some  relation 
to  the  public  health  or  public  welfare,  and  that  such  is  the  end  sought 
to  be  attained  thereby. 

Saunders,  Macfarland  &  Dickey,  for  the  appellant. 

Breckenridge  &  Breckenridge,  for  the  appellee. 

•  Post,  J.  This  is  an  appeal  from  a  decree  of  the  district 
court  for  Douglas  county,  restraining  the  defendant  from 
proceeding  under  a  contract  with  the  city  of  Omaha  pro- 
viding for  the  removal  of  the  garbage,  offal,  dead  animals, 
etc.,  from  said  city.  In  view  of  the  importance  of  the  ques- 
tion at  issue  it  is  deemed  proper  to  copy  at  length  from  the 
petition,  to  wit: 

'*  The  plaintiff  states  to  the  court  that  he  is  a  citizen  and 
resident  of  the  city  of  Omaha,  Nebraska,  and  a  taxpayer 
therein,  and  has  been  such  resident  of  the  city  of  Omaha  and 
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a  taxpayer  therein  for,  to  wit,  the  period  of  eight  years,  and  he 
brings  this  action  in  said  capacity,  as  a  taxpayer  and  citizen 
of  said  city,  against  this  defendant,  Alexander  MacDonald, 
and  states  to  the  court  the  following  facts: 

"That  on  the  2l8t  day  of  July,  1893,  said  Alexander  Mac- 
Donald, the  defendant  herein,  made  and  entered  into  a  pre- 
tended contract  or  agreement  with  the  city  of  Omaha,  under 
and  by  the  terms  of  which,  for  a  period  of  ten  years  from  and 
after  January  1,  1894,  said  Alexander  MacDonald,  in  consid- 
eration of  being  allowed  the  right  to  remove  dead  animals, 
garbage,  offal,  night  soil,  etc.,  within  the  city  of  Omaha,  for 
the  period  of  ten  years  from  and  after  January  1,  1894,  under 
the  terms  and  stipulations  contained  in  said  pretended  con- 
tract, a  copy  of  which  is  hereto  attached,  marked  *  Exhibit 
A,'  and  made  a  part  hereof  as  though  incorporated  at  length 
in  the  body  of  this  petition,  agreed  to  pay  the  said  city  of 
Omaha,  annually,  for  such  privilege,  at  the  end  of  each  year, 
during  the  existence  of  said  contract,  the  sum  of  $250, 

*•  PlaintiflF  alleges  that  under  and  by  virtue  of  the  terms 
of  said  pretended  contract  the  defendant  is  given  an  exclu- 
sive privilege  and  right,  which  is  illegal  and  contrary  to  • 
law,  and  is  permitted  thereunder  to  make  large  profits  in  the 
transaction  of  the  business  therein  specified,  and  that  the 
compensation  fixed  by  said  contract  or  agreement  is  burden- 
some upon  the  taxpayers  of  said  city,  and  is  in  excess  of  the 
reasonable  value  of  the  services  to  be  so  rendered. 

"  The  plaintiflT  further  says  that  the  contract  as  aforesaid 
is  unlawful  in  this,  to  wit,  that  the  privilege  of  removing 
garbage,  dead  animals,  offal,  night  soil,  etc.,  necessary  to  be 
removed,  under  the  requirements  of  the  board  of  health,  as 
set  out  in  said  pretended  contract  or  agreement  with  said 
city  and  the  defendant,  is  a  franchise,  and  that  no  authority 
to  grant  said  franchise  to  said  defendant  Alexander  Mac- 
Donald was  ever  voted  by  the  citizens  and  legal  voters  within 
and  for  said  city  of  Omaha,  Nebraska,  and  that  the  city 
council  and  the  municipal  authorities  of  said  city  of  Omaha 
had  no  right  or  authority  whatever  to  make  and  enter  into 
any  such  contract. 

"  Plaintifi"  says  that  he  is  informed  and  believes  that  the 
said  defendant  is  about  to  enter  upon  the  execution  of  his 
said  pretended  contract  with  the  said  city,  and  if  permitted 
to  do  so  will,  under  color  of  authority  as  shown  by  said  pre- 
tended contract,  levy  and  assess  upon  said  taxpayers  of  the 
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city  of  Omaha  and  this  plaintiflF  unlawful  dues  for  the  re- 
moval of  garbage,  dead  animals,  offal,  night  soil,  ets. 

"  Plaintiff  alleges  that  he  is  without  remedy  at  law. 

"Wherefore  plaintiff  prays  that  said  pretended  contract 
between  the  said  city  of  Omaha  and  said  Alexander  Mac- 
Donald  be  declared  null  and  void  and  set  at  naught,  and 
that  the  defendant,  his  agents,  employees,  and  servants,  be 
perpetually  enjoined  from  proceeding  under  said  pretended 
contract  to  remove  dead  animals,  garbage,  offal,  night  soil, 
etc.,  or  any  other  filth  required  to  be  removed  by  board  of 
health  or  the  ordinances  of  said  city  of  Omaha,  and  for  such 
other  relief  as  to  the  court  may  seem  meet." 

The  contract  to  which  reference  is  therein  made  is  as  fol- 
lows: 

lo  «  This  agreement,  made  and  entered  into  this  21st  day 
of  July,  1893,  by  and  between  the  city  of  Omaha,  party  of 
the  first  part,  and  Alexander  MacDonald,  party  of  the  second 
part, 

"Witnesseth:  That  the  party  of  the  second  part,  in  con- 
sideration of  being  allowed  to  remove  and  make  use  of  all 
the  dead  animals,  garbage,  offal,  night  soil,  etc.,  necessary  to 
be  removed,  as  may  be  required  by  the  board  of  health  or 
ordinances  of  said  city  of  Omaha,  during  the  period  of  ten 
years  commencing  January  1,  1894,  or  from  such  time  prior 
to  said  date  as  may  be  required  by  the  mayor  and  council, 
hereby  agrees,  in  accordance  with  the  ordinances  of  said  city 
now  existing  or  hereafter  passed,  and  in  accordance  with  the 
rules  and  regulations  of  the  board  of  health  of  said  city,  and  as 
may  be  required  by  the  commissioner  of  health  upon  payment 
of  the  charges  herein  authorized,  to  remove  to  some  place  or 
places  at  least  two  and  one-half  miles  outside  of  the  corporate 
limits  of  said  city,  and  if  within  three  miles  of  the  corporate 
limits  of  said  city  to  such  place  or  places  as  may  be  designated 
by  said  board  of  health,  and  dispose  of  the  same  in  such 
manner  as  not  to  cause  or  create  a  nuisance,  all  dead  animals, 
garbage,  manure,  ashes,  filth,  offal,  night  soil,  etc.,  as  may 
now  or  hereafter  during  the  existence  of  this  contract  be  re- 
quired to  be  removed  by  said  ordinances,  rules,  or  regulations 
at  not  exceeding  the  prices  following,  to  wit: 

"  Each   dead  animal   weighing  over  500  pounds,  $2.00. 

"  Whenever  the  owner  of  any  dead  animals  found  in  the 
public  streets  or  at  any  public  place  is  unknown,  the  said 
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party  of  the  first  part  agrees  to  pay  to  said  party  of  the  sec- 
ond part  the  sum  above  specified  for  removing  such  animals 
upon  satisfactory  proof  being  furnished  of  the  removal  of  any 
such  animals  and  that  the  owner  thereof  is  unknown. 

"It  is  further  understood  and  expressly  agreed  that  for 
**  the  privileges  herein  granted  the  party  of  the  second  part 
shall  annually  pay  to  the  said  party  of  the  first  part  at  the 
end  of  each  year  the  sum  of  two  hundred  and  fifty  ($250) 
dollars. 

"  It  is  further  understood  and  expressly  agreed  by  said 
party  of  the  second  part  that  at  all  times  during  the  exist- 
ence of  this  contract  he  shall  be  subject  to  the  orders  of  said 
board  of  health  and  to  the  ordinances  of  said  city,  and  that 
he  will  promptly  and  faithfully  comply  with  the  same. 

"  It  is  further  understood  and  agreed  that  said  party  of  the 
second  part,  for  the  purpose  of  removing  said  dead  animals, 
garbage,  manure,  ashes,  filth,  offal,  night  soil,  etc.,  shall  be 
permitted  to  load  the  same  upon  cars  at  five  places  as  near 
equally  distant  from  each  other  as  is  practicable,  such  places 
for  loading  cars  to  be  approved  by  the  board  of  health  of  said 
city,  and  to  be  subject  to  change  from  time  to  time  as  said 
board  of  health  may  require." 

To  the  foregoing  petition  a  general  demurrer  was  interposed, 
which  was  overruled,  and  the  defendant  refusing  to  plead 
further,  a  decree  was  allowed  as  prayed,  and  which  is  the 
decree  involved  in  this  appeal. 

The  issue  involved  is  thus  ters'ely  stated  by  counsel  for 
plaintiflF:  "  There  is  one  question  only  presented  by  the  de- 
murrer, and  that  is  whether  the  contract  is  an  exclusive  fran- 
chise." The  plaintiflf  has  assumed  the  afiirmative  of  that 
position,  and  asserts  that  said  contract  is  in  contemplation 
of  law  a  franchise,  and  therefore  within  the  prohibition  con- 
tained in  seciion  15  of  article  3  of  the  constitution.  The 
provision  of  said  section  which  is  invoked  in  this  action  is  as 
follows:  "  The  legislature  shall  not  pass  local  or  special  laws 
in  any  of  the  following  cases,  that  is  to  say:  ....  Granting 
to  any  corporation,  association,  or  individual  any  special  or 
exclusive  privileges,  immunity,  or  franchise  whatever.  In  all 
other  cases  where  a  general  law  can  be  made  applicable,  no 
special  law  shall  be  enacted."  *'  From  a  careful  analysis 
of  that  provision  it  would  seem  that  it  was  intended,  not  as 
a  restriction  upon  the  power  of  the  legislature  over  the  sub- 
ject involved,  but  rather  as  a  limitation  in  respect  to  the 
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manner  of  the  exercise  of  that  power.  The  precise  limita- 
tion of  the  legislative  power  to  confer  by  general  law  privi- 
leges in  their  nature  exclusive  is  foreign  to  our  present  inquiry. 
It  is  sufficient  for  the  purpose  of  this  controversy  that,  ac- 
cording to  recognized  rules  of  construction,  the  people  of  the 
state  nuist  be  understood  to  have  conferred  upon  the  legisla- 
ture all  of  the  sovereign  power  resting  in  them,  subject  only 
to  the  limitations  of  the  state  and  national  constitutions,  for, 
as  said  by  Judge  Redfield  in  Thorpe  v.  Rutland  etc.  R.  R.  Co., 
27  Vt.  140,  72  Am.  Dec.  625,  the  American  legislatures  have 
the  same  unlimited  power,  except  when  restrained  by  written 
constitutions,  as  the  British  parliament.  We  might  safely 
rest  our  conclusion  upon  the  reasons  stated,  but  there  are 
other  considerations  suggested  by  the  record  which  it  ia 
deemed  proper  to  notice. 

It  will  be  observed  that  no  claim  is  made  to  the  effect 
that  the  contract  complained  of  is  unauthorized  by  the  ordi- 
nances of  the  city  of  Omaha.  The  inference,  therefore,  is  that 
it  was  executed  in  pursuance  of  an  ordinance  having  at  least 
the  form  of  law.  The  question  is  thus  presented  whether  th& 
contracting  for  the  removal  of  the  garbage,  offal,  and  other 
unwholesome  substances  by  contract  for  a  term  of  years  is  an 
assumption  of  power  by  the  city  in  excess  of  that  conferred 
by  chapter  12  a  of  the  Compiled  Statutes,  entitled  "  Metro- 
politan Cities,"  and  which,  for  convenience,  will  be  referred 
to  as  its  "  charter."  By  section  23  thereof  it  is  provided  that 
"  the  mayor  and  council  shall  have  power  to  make  and  enforce 
all  police  regulations  for  the  good  government,  general  welfare, 
health,  safety,  and  security  of  the  city  and  the  citizens  thereof, 
in  addition  to  the  police  powers  expressly  granted  herein, 
and  in  the  exercise  of  the  police  power  may  pass  all  needful 
*'  and  proper  ordinances,"  etc.  By  section  27  it  is  provided 
that  "  the  mayor  and  council  shall  have  power  to  prevent 
any  person  or  persons  from  bringing,  depositing,  having,  or 
leaving  upon  or  near  his  premises  or  elsewhere  within  the  city 
any  putrid  or  diseased  carcass,  or  any  putrid,  diseased,  or 
unsound  beef,  pork,  poultry,  fish,  hides,  or  skins  of  any  kind, 
or  any  other  unwholesome  substance,  and  to  compel  the 
removal  of  the  same  at  the  expense  of  such  person  or  per- 
sons." It  requires  no  argument  to  prove  that  the  subject  of 
the  contract  before  us  is  within  the  strict  letter  of  these  pro 
visions  of  the  charter.  The  boundary  line  which  divides  the 
police  power  of  the  state  from  the  other  functions  of  govern- 
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ment  is  often  difficult  to  discern.  As  said  by  Shaw,  C.  J.,  in 
Commonwealth  v.  Algety  7  Gush.  85:  "  It  is  much  easier  to 
perceive  and  realize  the  existence  and  sources  of  this  power, 
than  to  mark  its  boundaries,  or  prescribe  limits  to  its  exer- 
cise." It  may,  however,  with  safety  be  asserted  that  the 
legislature  cannot,  under  the  guise  of  police  regulations,  arbi- 
trarily invade  personal  rights  and  private  property.  On  the 
other  hand,  it  should  appear  to  the  court,  when  such  regula- 
tions are  called  in  question,  that  they  have,  in  fact,  some  rela- 
tion to  the  public  health  or  public  welfare,  and  that  such  is  the 
end  sought  to  be  attained  thereby  {In  re  Jacob,  98  N.  Y.  98; 
50  Am.  Rep.  636;  Millett  v.  People,  117  111.  303;  57  Am.  Rep. 
869);  but  the  removal  of  the  noxious  and  unwholesome  mat- 
ter mentioned  in  the  contract  tends  directly  to  promote  the 
public  health,  comfort,  and  welfare,  and  is,  therefore,  a  proper 
exercise  of  the  police  power.  Nor  is  the  fact  that  in  this 
instance  the  city  has  by  contract  conferred  an  exclusive 
privilege  material.  From  the  power  .tlius  conferred  upon 
the  city  is  implied  the  duty  to  determine  the  means  and 
agencies  best  adapted  to  the  end  in  view.  The  means  adopted 
appear  to  be  not  only  a  reasonable  and  necessary  regulation, 
but  a  judicious  exercise  of  the  discretion  conferred  upon  the 
city.  That  the  object  of  all  such  regulations  can  be  best  at- 
tained by  intrusting  the  **  work  in  hand  to  a  responsible 
contractor  who  possesses  the  facilities  for  carrying  it  on  with 
dispatch  and  with  the  least  possible  inconvenience  to  the  pub- 
lic is  apparent  to  all.  In  the  case  of  Vayidiney  Petitioner^  6 
Pick.  187,  17  Am.  Dec.  351,  Putnam,  J.,  referring  to  a  similar 
regulation  of  the  city  of  Boston,  said:  "It  seems  to  us,  how- 
ever, that  the  city  authorities  have  judged  well  in  the  matter. 
They  prefer  to  employ  men  over  whom  they  have  an  entire 
control  by  night  and  by  day,  whose  services  may  be  always 
had,  and  who  will  be  able  from  habit  to  do  this  work  in  the 
best  possible  way  and  time.  Practically,  we  think  the  main 
object  of  city  government  will  be  better  accomplished  by  the 
arrangement  adopted,  than  by  relying  upon  the  labor  of  others 
against  whom  the  government  would  have  no  other  remedy 

that  by  a  suit  for  breach  of  contract We  are  satisfied 

that  the  law  is  reasonable,  and  not  only  within  the  power  of 
the  government  to  prescribe,  but  well  adapted  to  preserve  the 
health  of  the  city  ":  See,  also.  River  Rendering  Co.  v.  Behr,  7 
Mo.  App.  345;  Walker  v.  Jameson  [Ind.,  May  9,  1894],  37  N.  E. 
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Rep.  402;  Tiedeman  on  Limitations  of  Police  Power,  316;  and 
also,  as  applicable  in  principle,  Boehm  v.  City  of  Baltimore^ 
61  Md.  259;  State  v.  Lowery,  49  N.  J.  L.  391;  People  v.  Qor- 
don,  81  Mich.  306;  21  Am.  St.  Rep.  524;  Kilvington  v.  City  of 
Superior,  83  Wis.  222.  The  alleged  excess  of  power  is  a  mere 
sanitary  measure,  as  obviously  so  as  the  familiar  and  neces- 
sary quarantine  for  the  detention  of  persons  exposed  to  con- 
tagious diseases.  In  either  case,  the  privilege,  although 
exclusive,  is  but  an  incident  to  the  proper  exercise  of  the 
general  police  power  of  the  state.  The  judgment  of  the  dis- 
trict court  is  therefore  reversed  and  the  cause  remanded  for 
further  proceedings  therein. 
Reversed.  •  ^^^ 

CONSTITCTTIOKALITT  OV  SPECIAL  OR  LoCAL  STATUTES. — It  U  DO  objeotioQ 

to  a  statute  that  it  is  special  or  local,  "  if  all  persons  subject  to  it  are  treated 
alike  uuder  similar  circumstances  and  conditious  iu  respect  both  to  the  priv* 
ileges  conferred  and  the  liabilities  imposed  ":  See  monographic  note  to  Utate 
V.  Goodwill,  25  Am.  St.  Rep.  884,  on  the  fourteenth  amendment  considered 
with  relation  to  special  privileges,  burdens,  and  restrictions. 

Police  Power. — Although  the  police  power  primarily  inheres  in  the 
state,  the  legislature  may  delegate  a  large  measure  of  it  to  municipal  corpo- 
rations; and  the  power  thus  delegated  may  be  conferred  in  express  terms, 
or  it  may  be  inferred  from  the  mere  fact  of  the  creation  of  the  corporation: 
City  of  Craw/ordsville  y.  Braden,  130  Ind.  149;  30  Am.  St.  Rep.  214;  Syare 
Boiough  V.  Phillips,  148  Pa.  St.  482;  33  Am.  St.  Rep.  842,  and  note,  showing 
that  pursuant  to  the  authority  delegated  to  it  a  municipal  corporation  may 
pass  ordinances  having  the  same  force  within  the  corporate  limits  as  a  stat- 
ute  passed  by  the  legislature.  While  the  legislature  has  a  wide  discretion 
in  the  exercise  of  its  police  power,  it  is  not  the  exclusive  judge  of  what  is 
needful  or  proper,  and  it  is  always  a  judicial  question  whether  any  partic- 
ular regulation  of  the  right  is  a  valid  exercise  of  the  power:  Exftartt  Whit- 
well,  98  Cal.  73;  35  Am.  St.  Rep.  152;  Health  Department  v.  Rector,  145 
N.  Y.  32;  45  Am.  St.  Rep.  579.  The  police  power  has  limitations,  and  caa> 
not  be  arbitrarily  exercised  so  as  to  deprive  the  citizen  of  his  liberty  or  prop- 
erty:  See  monographic  note  to  State  v.  Goodwill,  25  Am.  St.  Rep.  880;  Health 
Department  v.  Rector,  145  N.  Y.  32;  45  Am.  St.  Rep.  579;  monographic  note 
to  Butler  v.  Chambers,  1  Am.  St.  Rep.  645,  on  power  of  the  state  to  regulate 
or  prohibit  the  ule  or  manufacture  of  artiolea. 
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[42  Nebbaska,  80.] 

Vendor  and  Purchaser— Right  of  Purchaser  to  Rely  upon  Vendor's 
Representations. — A  purchaser  ot  real  estate  has  a  right  to  believe  aad 
rely  upon  representations  made  to  him  by  his  vendor  as  to  the  charao< 
ter,  quality,  and  location  of  the  property  when  the  facta  concerning 
which  the  representations  are  made  are  unknown  to  the  vendee,  although 
they  are  a  matter  of  public  record. 

Right  of  One  Party  to  Contract  to  Rely  upon  Repbesentations 
Made  bt  the  Other — Negligence. — An  omission  by  one  of  the  par* 
ties  to  an  agreement  to  make  inquiries  as  to  the  truth  of  facts  stated 
by  the  other  cannot  be  imputed  to  him  as  negligence.  Every  contract* 
tng  party  has  an  absolute  right  to  rely  on  the  express  statement  of  aa 
•xistiog  fact,  the  truth  of  which  is  known  to  the  opposite  party  and 
unknown  to  him,  as  the  basis  of  a  mutual  agreement 

Vendor  and  Purchaser — Misrepresentation — Laches. — If  a  vendor  o£ 
real  estate  makes  material  representations  as  to  the  character,  quality, 
or  location  of  his  land,  and  the  vendee  believes,  relies,  and  acts  on  such 
representations,  which  prove  to  be  false,  the  vendor  cannot  shield  him- 
self from  the  consequences  of  his  fraudulent  conduct  by  interposing  the 
plea  of  laches  on  the  part  of  his  vendee. 

Vendor  and  Purchaser — Rescission  of  Contract  of  Sale  for  Mis- 
representation— Illustration. — If  one  wishing  to  buy  two  lots  in  a 
city  addition  for  building  purposes  is  shown  corners  and  stakes  by  the 
owner's  agent,  who  represents  that  one  is  a  corner  lot,  which  is  false, 
that  the  other  is  contiguous  thereto,  and  that  both  front  on  a  certain 
■treet,  but  the  streets  have  not  been  opened  through  the  addition,  and 
the  prospective  purchaser,  believing  and  relying  on  the  truth  of  such 
representations,  enters  into  a  written  contract  with  the  owner,  agree- 
ing to  purchase  and  to  pay  for  the  lots,  such  representations,  under  the 
circumstances,  are  material,  and  entitle  the  former  to  a  resoissioa  of 
the  contract. 

O.  A,  Rutherford,  for  the  appellant. 

George  M.  O'Brien  and  Moses  P.  O'Brien,  for  the  appellee. 

*'  Ragan,  C.  On  the  twenty-fourth  day  of  June,  1887, 
Agnes  B.  Hoock,  by  her  contract  in  writing  of  that  date, 
agreed  to  sell  and  convey  to  Anna  K.  Bowman  lots  1  and  2, 
in  Hoock's  subdivision  of  lots  15  and  16,  in  Brookline,  Doug- 
las county,  Nebraska.  At  the  time  of  the  making  and  deliv- 
ery of  the  contract  Mrs.  Bowman  paid  one  hundred  dollars 
of  the  purchase  money,  the  contract  providing  that  the  re- 
mainder should  be  paid  in  three  equal  annual  installments; 
and  when  such  payments  were  made  Mrs.  Hoock  was  to  exe- 
cute to  Mrs.  Bowman  a  deed  of  conveyance  for  the  property 
mentioned  in  the  contract.  Default  in  the  payments  having 
occurred,  Mrs.  Hoock  brought  this  suit  to  the  district  court 
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of  Douglas  county  against  Mrs.  Bowman  for  an  accounting  of 
the  amount  due  her  from  Mrs.  Bowman  on  the  contract,  and 
for  a  decree  ordering  the  property  sold  to  pay  the  amount 
found  due.  Mrs.  Bowman,  as  a  defense  to  this  action,  pleaded 
that  prior  to  the  execution  of  the  contract  sued  upon  the- 
plaintiff  represented  to  her  that  said  lot  1  was  a  corner  lot^ 
bounded  on  the  north  by  Park  street  and  on  the  east  by  Saw- 
yer street,  and  that  lot  2  was  contiguous  to  lot  1,  and  both 
fronted  on  Sawyer  street;  that  she,  Mrs.  Bowman,  relied  upon, 
these  representations  and  believed  the  same  to  be  true;  and^ 
in  consequence  of  the  statements  and  ®'  her  belief  in  their 
truth,  she  entered  into  the  contract  sued  upon,  agreeing  to- 
purchase  the  lots.  She  then  averred  that  the  representations 
made  by  plaintiff  were  false,  and  known  by  her  to  be  false  at 
the  time  they  were  made,  and  that  they  were  made  bj*^  the 
plaintiff  with  intent  to  deceive  the  defendant;  and  that  since 
her  discovery  that  the  representations  made  by  the  plaintiflF 
as  to  the  situation  of  the  lots  were  false,  she,  the  defendant, 
had  refused  to  make  any  further  payments  under  the  con- 
tract. She  prayed  for  a  rescission  of  the  contract  and  for  a 
judgment  against  Mrs.  Hoock  for  the  money  she  had  paid  on 
the  lot.  The  district  court  specially  found  that  this  defense 
of  Mrs.  Bowman  was  sustained  by  the  evidence,  and  also 
found  that  the  lots  were  not  worth  as  much  by  twenty-five 
dollars  as  they  would  have  been  had  they  been  located  as  the 
plaintiff  represented  them  to  be;  but  refused  the  appellant  a 
decree  rescinding  the  contract,  and  deducted  from  the  amount 
due  Mrs.  Hoock  on  the  contract  the  twenty-five  dollars,  and 
rendered  a  decree  ordering  the  lots  to  be  sold  for  the  payment 
of  the  remainder.  From  this  decree  Mrs.  Bowman  prosecutes 
an  appeal  to  this  court. 

.1.  This  appeal  presents  only  the  question  of  the  correctness 
of  the  conclusion  of  law  made  by  the  court  on  the  finding. 
The  question  is,  Were  the  false  representations  made  by  ap- 
pellee as  to  the  situation  of  these  lots  of  such  materiality  as 
to  entitle  the  appellant  to  a  rescission  of  the  contract?  The 
appellant  desired  these  lots  for  the  purpose  of  building 
thereon.  This  fact  was  known  to  the  appellee.  The  appel» 
lee's  agent  showed  these  lots  to  the  appellant,  pointed  out  the 
corners  and  stakes,  represented  that  lot  No.  1  was  a  corner 
lot,  that  No.  2  was  contiguous  thereto,  and  that  both  fronted 
on  Sawyer  street.  The  addition  of  which  the  lots  were  a  part 
bad  been  platted  by  the  appellee,  but  the  streets  had  not 
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been  opened.  We  think  these  representations,  under  the  cir- 
cumstances, were  material;  and  since  they  were  believed, 
relied,  and  acted  upon  by  the  appellant,  she  was  entitled  to  a 
rescission  of  the  contract;  but  if  ®'  she  chose  to  ratify  the 
contract,  she  might  have  done  so  and  sued  the  appellee  for 
damages  and  recovered  the  difference  between  what  the  lots 
were  worth  as  located,  and  what  they  would  have  been  worth 
bad  they  been  located  as  represented. 

In  Delorac  v.  Conna,  29  Neb.  791,  S.  resided  in  California, 
and  owned  a  piece  of  land  in  this  state  worth  twenty-five 
dollars  per  acre,  which  land  she  had  never  seen,  and  of 
whose  location  and  value  she  had  no  knowledge.  C.  falsely 
represented  to  S.  that  the  land  was  wild  and  unproductive, 
and  that  ten  dollars  per  acre  was  far  above  its  real  value. 
Believing  these  representations,  8.  sold  and  conveyed  the 
land  to  C.  It  was  held  that  S.  was  entitled  to  a  rescission  of 
the  contract. 

In  Cruess  v.  Fessler,  39  Cal.  336,  it  was  held  that  a  misrep- 
resentation of  the  value  of  a  business  and  goodwill  know- 
ingly made  by  the  vendor  was  fraudulent,  and  entitled  the 
purchaser  to  a  rescission  of  the  contract. 

In  Livingston  v.  Peru  Iron  Co.,  2  Paige,  390,  the  vendee 
applied  to  the  vendor  to  purchase  a  lot  of  wild  land,  and 
represented  to  him  that  it  was  worth  nothing  except  for  the 
purpose  of  a  sheep  pasture,  the  vendee  knowing  at  the  time 
that  there  was  a  valuable  mine  on  the  land,  of  the  existence 
of  which  the  vendor  was  ignorant.  It  was  held  that  the  rep- 
resentations made  by  the  vendee  as  to  the  value  of  the  land, 
and  his  concealment  from  the  vendor  of  the  existence  of  the 
mine,  were  fraudulent,  and  entitled  the  vendor  to  a  rescission 
of  the  conveyance  he  had  made  to  the  vendee. 

In  Stevens  v.  Oiddings,  45  Conn.  507,  the  plaintiff  offered  a 
city  lot  for  sale  at  auction.  The  auctioneer  at  the  sale  rep- 
resented that  the  lot  had  a  depth  of  one  hundred  feet.  The 
purchaser  relied  upon  this  representation  in  buying  the  lot. 
It  turned  out  afterward  that  the  lot  was  but  ninety-five  and 
one-half  feet  deep.  It  was  held  that  the  representation  was 
material,  and  that  the  purchaser  was  entitled  to  a  rescission 
of  the  contract. 

In  Roberts  v.  French,  153  Mass.  60,  25  Am.  St.  Rep.  611,  a 
lotowner  ®*  sold  his  lot  at  auction.  The  auctioneer  stated 
that  the  lot  contained  a  certain  number  of  square  feet;  that 
its  liuM  were  of  a  certain  length,  as  ascertained  by  an  actual 
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measurement  made  by  himself.  A  bidder,  relying  upon 
these  representations  of  the  auctioneer,  purchased  the  prop- 
erty. It  was  afterward  discovered  that  the  lot  contained 
Beveral  hundred  square  feet  less  than  it  was  represented  to 
contain,  and  that  the  boundary  lines  of  the  lot  were  shorter 
than  stated  to  be  by  the  auctioneer.  It  was  held  that  the 
representations  were  material,  and  entitled  the  purchaser  to 
a  rescission  of  the  contract. 

For  other  illustrations  of  misrepresentations  as  to  the  char- 
acter, quality,  and  location  made  of  real  estate,  entitling  the 
purchaser  to  rescind  the  contract,  see  McFerran  v.  Taylor,  3 
Cranch,  270;  Neil  v.  Cummings,  75  111.  170;  Witherwax  v. 
Riddle,  121  111.  140;  Harvey  v.  Smith,  17  Ind.  272;  Gifford  v. 
Carvill,  29  Cal.  589;  McGibhons  v.  Wilder,  78  Iowa,  531;  Mc- 
Kinnon  v.  Vollmar,  75  Wis.  82;  17  Am.  St.  Rep.  178;  Wilson 
V.  Yocum,  77  Iowa,  569;  Lynch  v.  Mercantile  Trust  Co.,  18 
Fed.  Rep.  486.  In  this  last  case  the  agent  of  the  owner 
went  with  the  purchaser,  showed  the  property,  pointed  out 
the  boundary  lines  of  it,  and  stated  that  the  block  included 
all  the  land  lying  between  certain  fences,  and  that  its  front- 
age on  Fifth  street  was  six  hundred  feet.  The  lot,  in  fact, 
had  a  frontage  of  only  four  hundred  and  seventy  feet.  It 
was  held  that  the  purchaser  of  the  land  was  entitled  to 
damages  for  the  deceit,  he  having  elected  to  ratify  the  con- 
tract. 

2.  To  support  this  decree  it  is  argued  by  the  counsel  for 
the  appellee  that,  notwithstanding  the  false  representations 
made  by  appellee  as  to  the  location  of  this  property,  yet, 
nevertheless,  the  appellant  has  precluded  herself  by  her 
laches  from  rescinding  the  contract.  The  laches  imputed  to 
appellant  are,  that  the  plat  of  the  addition,  of  which  the 
lots  are  a  part,  was  of  record  in  the  office  of  the  register  of 
deeds  of  Douglas  county;  that  appellant,  ®*  by  consulting 
this  plat  in  the  recorder's  office,  could  have  ascertained  that 
lot  1  was  not  a  corner  lot  bounded  on  the  north  by  Park 
street;  and  that,  as  she  did  not  make  this  inquiry,  she  is 
estopped.  The  answer  to  this  argument  is  twofold:  1.  There 
is  no  evidence  in  this  record  to  show  that  the  plat  of  the 
addition  was  on  record  when  the  sale  was  made;  2.  It  would 
make  no  difference  if  it  was.  The  purchaser  of  real  estate 
has  a  right  to  believe  and  rely  upon  representations  made 
to  him  by  his  vendor  as  to  the  character,  quality,  and  loca- 
tion of  the  property  when  the  facts  concerning  which  the 
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representations  are  made  are  unknown  to  the  vendee;  and  if 
a  vendor  makes  material  representations  as  to  the  character, 
quality,  and  location  of  his  real  estate,  and  the  vendee  be- 
lieves, relies,  and  acts  upon  these  representations,  and  they 
turn  out  to  be  false,  the  vendor  cannot  then  shield  himself 
from  the  consequences  of  his  fraudulent  conduct  by  inter- 
posing the  plea  of  laches  on  the  part  of  his  vendee.  This 
rule  is  supported  by  all  the  authorities. 

Where  one  assumes  to  have  knowledge  of  a  subject  of 
which  another  may  be  ignorant,  and  knowingly  makes  false 
statements  regarding  it,  upon  which  the  other  relies  to  his 
injury,  the  party  who  makes  such  statements  will  not  be 
heard  to  say  that  the  person  who  took  his  word  and  relied 
upon  it  was  guilty  of  such  negligence  as  to  be  precluded  from 
recovering  compensation  for  injuries,  which  were  inflicted  on 
him  under  cover  of  falsehood:  Eaton  v.  Winnie,  20  Mich.  156; 
4  Am.  Rep.  377. 

The  omission  by  one  of  the  parties  to  an  agreement  to 
make  inquiries  as  to  the  truth  of  facts  stated  by  the  other 
cannot  be  imputed  to  him  as  negligence.  Every  contracting 
party  has  an  absolute  right  to  rely  on  the  express  statement 
of  an  existing  fact,  the  truth  of  which  is  known  to  the  oppo- 
site party,  and  unknown  to  him,  as  the  basis  of  a  mutual 
agreement:  Mead  v.  Bunn,  32  N.  Y.  275. 

In  Olson  V.  Orton,  28  Minn.  36,  a  party  falsely  represented 
®®  that  the  lands  which  he  was  oflering  to  sell  included  cer- 
tain timber  lands.  The  purchaser  relied  upon  this  state- 
ment, which  proved  to  be  false,  and  he  then  sued  the  vendor 
for  damages  for  the  deceit,  and  the  court  held  that  the  ven- 
dor could  not  avoid  the  consequences  of  his  false  representa- 
tions, merely  because  the  purchaser  might  have  consulted  the 
records  of  the  official  surveys,  had  the  land  surveyed,  and 
thus  ascertained  if  the  boundaries  included  the  timber  land. 

In  Union  Nat.  Bank  v.  Hunt,  76  Mo.  439,  it  was  held  that 
a  purchaser  of  stock  of  a  bank  from  the  bank  is  entitled  to 
rely  upon  assurances  of  an  officer  of  the  bank  as  to  its  finan- 
cial condition,  and  if  already  a  stockholder,  is  not  bound  to 
avail  himself  of  his  right  of  examining  the  books  of  the  bank 
to  ascertain  whether  the  representations  made  to  him  were 
true. 

In  Lynch  v.  Mercantile  Trust  Co.,  18  Fed.  Rep.  486,  it  was 
held:  "The  purchaser  of  land  is  entitled  to  rely  upon  the 
vendor's  assertions  about  the  boundaries,  and  is  not  obliged 
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to  consult  the  recorded  plat":  To  the  same  effect  see  Simar 
V.  Canaday,  53  N.  Y.  298;  13  Am.  Rep.  523;  Carmichael  v. 
Vandebur,  60  Iowa,  651;  McKee  v.  Eaton,  26  Kan.  226; 
Risch  V.  Von  Lillienthalf  34  Wis.  250;  Witherwax  ▼.  Riddle, 
121  111.  140;  Davis  v.  Jenkins,  46  Kan.  19. 

In  Backer  v.  Pyne,  130  Ind.  288,  30  Am.  St.  Rep.  231,  it  is 
said:  "A  false  and  fraudulent  representation  may  be  relied 
on  by  a  person  having  no  actual  knowledge,  although  the 
fact  in  question  is  a  matter  of  public  record." 

The  decree  appealed  from  is  reversed  and  the  cause  re- 
manded to  the  district  court,  with  instructions  to  enter  a 
decree  in  favor  of  the  appellant  canceling  the  contract  in 
suit,  and  to  take  an  account  of  the  amount  paid  by  the  ap- 
pellant to  the  appellee  on  said  contract  and  render  a  judg- 
ment in  favor  of  appellant  therefor. 

Reversed  and  remanded. 

Irvine,  C,  not  sitting.       


Vendor  and  Purchaser — False  Representations — Rescissioit. — Any 
representation  by  the  vendor  of  land  in  regard  to  a  material  fact  which 
operated  as  an  inducement  to  the  purchase,  upon  which  the  vendee  had  a 
right  to  rely,  and  by  which  he  was  deceived  and  injured,  is  actionable 
fraud:  Note  to  Hoist  v.  Stewart,  42  Am.  St.  Rep.  447;  monographic  note  to 
Cottnll  V.  Krum,  18  Am.  St.  Rep.  555-563,  on  action  to  recover  for  false 
representations.  This  applies  to  misrepresentations  as  to  quantity:  Roberta 
V.  French,  153  Mass.  60;  25  Am.  St.  Rep.  611,  and  note;  and  location: 
Ounther  v.  Ullrich,  82  Wis.  222;  33  Am.  St.  Rep.  32,  and  note;  and  some 
cases  hold  that  it  applies  to  misrepresentations  as  to  value:  Note  to  CotlriU 
V.  Krum,  18  Am.  St.  Rep.  557;  Greasier  v.  Rees,  27  Neb.  515;  20  Am.  St. 
Rep.  691.  Misrepresentation  of  material  facts  regarding  the  quality  and 
title  to  land  made  by  the  vendor,  and  relied  upon  by  the  vendee  as  true,  ia 
sufficient  ground  for  rescission  of  the  sale:  Cresaler  v.  Rees,  27  Neb.  515; 
20  Am.  St.  Rep.  691,  and  note.  So,  where  a  contract  for  the  sale  of  land 
ia  made  by  a  vendor,  through  the  agents  of  the  vendee,  and  upon  their 
false  representations  that  the  vendee  is  another  than  the  true  purchaser: 
Ellsworth  V.  Randall,  78  Iowa,  141;  16  Am,  St.  Rep.  425,  and  note.  Repre- 
sentations of  the  vendor  as  to  extrinsic  facta  affecting  the  quality  or  value 
of  the  thing  sold  which  are  peculiarly  within  his  knowledge  may  be  relied 
on  by  the  purchaser,  and  if  the  representations  are  false,  and  the  purchaser 
is  misled  thereby  to  his  injury,  he  may  maintain  an  action  for  damages: 
Note  to  Durkin  v.  Cobleigh,  32  Am.  St.  Rep.  441.  Delay  in  seeking  the 
rescission  of  a  contract  is  not  fatal  where  it  is  the  result  of  the  complainant'! 
misplaced  confidence  in  false  statements  made  to  him:  Brown  v.  Normam, 
65  Miss.  369;  7  Am.  St  Rep.  663 
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Taxation — Liqislaturk  cannot  Authorizb  unokr  Prktinsb  or  Savi- 
TART  Reoulations. — The  legislature  caanot  authorize  the  power  of 
taxation  under  the  pretense  of  sanitary  regulations  or  other  exercise  of 
the  police  power  of  the  state  in  the  interest  of  the  public  health  or 
safety. 

Municipal  Corporations — Exbrcisb  of  Power  to  Licknsb  or  Rbqdlatb 
Business  as  a  Sanitart  Measure. — If  authority  is  conferred  upon  a 
city  to  license  and  regulate  a  particular  business  ot  occupation  as  a 
sanitary  measure,  such  power  must  be  exercised  in  the  interest  of 
the  public  health  or  safety,  and  not  as  a  means  of  raising  revenue. 

Municipal  Corporations — Power  to  License  Sale  of  Milk. — The  city 
of  Omaha  has  power,  under  its  charter,  to  license  and  regulate  the  sale 
of  milk  within  its  limits,  and  may  lawfully  exact  a  reasonable  license 
fee  from  all  persons  engaged  in  the  business. 

Municipal  Corporations— Reasonableness  of  License  Feb  Exacted  is 
Reviewable  by  the  Courts. — The  courts  have  power  to  inquire  into 
the  reasonableness  of  a  fee  exacted  by  a  city  in  the  exercise  of  its 
power  to  license  or  regulate  any  particular  business  or  occupation,  but 
they  will  give  a  wide  latitude  for  the  exercise  of  legislative  discretion 
in  the  matter. 

Municipal  Corporations — Presumption  as  to  VALiDrnr  of  Ordinance 
Prohibiting  Sale  of  Milk  without  a  License. — If  an  ordinance 
prohibiting  the  sale,  or  keeping  for  sale,  of  milk  without  a  license  is 
clearly  within  the  general  powers  of  a  city,  it  is  presumed  to  be  rea- 
sonable, and  will  not  be  declared  void  by  the  courts  unless  it  is  shown 
to  be  unreasonable. 

Municipal  Corporations — License. — An  Ordinance  licensing  or  regulat- 
ing a  particular  business  or  occupation  will  not  be  held  void  simply  be- 
cause it  provides  for  a  fund  to  be  derived  from  license  fees. 

Municipal  Corporations — Ordinance  Prohibiting  Sale  of  Milk  with- 
out A  License  will  be  Upheld  when. — A  city  ordinance  prohibit- 
ing the  sale,  or  keeping  for  sale,  of  milk  without  a  license  will  be  upheld 
by  the  courts  if  it  is  plainly  intended  as  a  police  regulation,  and  the 
revenue  derived  from  the  license  fee  is  not  disproportionate  to  the  cost 
of  enforcing  the  ordinance  and  regulating  the  business,  irrespective  of 
how  the  city  applies  the  fees  realized. 

Estabrook  &  DaviSj  for  the  appellant 

Oeorge  H.  Hastings,  attorney  general,  E.  J.  Cornishy  and 
W.  S.  Shoemaker y  for  the  state. 

'**  Post,  J.  The  plaintiff  in  error  was  by  the  district 
court  for  Douglas  county  found  guilty  of  the  violation  of  an 
ordinance  of  the  city  of  Omaha,  which  prohibits  the  selling, 
or  keeping  for  sale  therein,  of  milk  by  any  person  without  a 
license.  From  the  judgment  against  him  he  has  prosecuted 
proceedings  in  error  to  this  court.  The  proposition  upon 
which  he  relies  for  a  reversal  of  the  judgment  of  the  district 


LiTTLEFiELD  V.  Statb.  [Nebraska, 

court  is  that  the  ordinance  in  question,  in  so  far  as  it  exacts 
the  payment  from  him  of  a  license  fee  of  ten  dollars,  is  in  ex- 
cess of  the  authority  conferred  upon  the  city,  and  therefore 
void.     The  ordinance  is   too  voluminous  to  be  set    out   at 
length  in  this  opinion,  but  its  scope  and  character  are  indi- 
cated by  the  title  thereof,  to  wit:  "An  ordinance  regulating 
the  production  and  sale  of  milk  in  the  city  of  Omaha  and 
providing  for  the  appointment  of  a  milk  inspector  and  pre- 
scribing his  duties."     The  provision  thereof  with  respect  to 
license  fees  is  as  follows:  "Every  person,  firm,  or  corpora- 
tion producing  milk  or  cream  for  sale  and  selling  the  same 
in  the  city  of  Omaha,  ***  and  every  person,  firm,  or  corpo- 
ration selling  or  offering  for  sale,  or  keeping  for  sale,  any 
milk  or  cream  from  any  milk  depot,  store,  or  other  estab- 
lishment   or  place  of  business  in  the  city  of  Omaha,  and 
every  person  selling  or  delivering  milk  from  any  wagon  or 
other  vehicle  within  the  city  of  Omaha,  shall  pay  a  license 
fee  of  $10  per   year;  provided,   that    when   more   than  one 
wagon  or  other  vehicle  is  used  by  any  person,  firm,  or  corpo- 
ration in  the  delivery  of  milk  or  cream  in  the  city  of  Omaha 
an  additional  license  fee  of  $10  per  year  shall  be  paid  for 
each  additional  wagon;  and  provided  further,  that  any  person 
owning  only  one  cow  and  delivering  milk  by  hand  shall  pay 
a  license  fee  of  $2  per  year,  and  any  person  owning  only  two 
cows  and  delivering  milk  by  hand,  or  any  person  delivering 
milk  by  hand  from  any  milk  depot,  store,  or  other  establish- 
ment or  place  of  business,  shall  pay  a  license  of  $5  per  year." 
The  sections  of  the  city's  charter  which  relate  to  the  sub- 
ject under  consideration  are:  Section  41,  chapter  12  a  of  the 
.  Compiled  Statutes,  entitled  "Cities  of  the  metropolitan  class,'* 
by  which  it  is  provided  that  '*  the  mayor  and  council  shall 
have  power  ....  to  provide  for,  license,  and  regulate  the 
inspection  and  sale  of  meats,  flour,  poultry,  fish,  milk,  vege- 
tables, and  all  other  provisions  or  articles  of  food  exposed  or 
offered  for  sale  in  the  city,"  etc.     Section  30,  which  provides 
for  a  board  of  health  which  "  shall  have  control  and  super- 
vision of  meats,  food,  drinks,  and  the  inspection,  condemna- 
tion, use,  sale,  and  disposition  thereof.  ....  Inspectors  of 
meats,  milk,  food,  and  of  any  and  all  other  matters  and  things 
relating  to  the  sanitary  condition  of  such  city  shall  be  under 
the  control  and  direction  of  said  board  of  health."     Section 
79,  providing  for  a  system  of  taxation,  among  other  purposes 
named,  "for  payment  of  the  expenses  of  the  board  of  health 
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not  exceeding  one  mill  on  the  dollar  valuation  in  any  one 
year,  taxes  levied  for  said  purpose  to  constitute  a  special 
fund  therefor,"  etc. 

"®  In  the  able  brief  submitted  by  counsel  for  the  plaintiff 
in  error  they  conceded  the  power  of  the  city  by  ordinance  to 
prescribe  needful  and  proper  rules  for  the  inspection  and  sale 
of  milk  and  like  commodities  therein  as  a  reasonable  sani- 
tary measure.  They  also  admit  the  power  of  the  city  to  require 
dealers  in  such  commodities  to  procure  license  and  to  exact  a 
reasonable  fee  therefor;  but  they  argue  that  it  cannot  require 
the  payment  of  a  fee  in  excess  of  the  cost  of  issuing  the 
license,  on  the  ground  that  such  a  demand  is  unreasonable 
and  therefore  prohibited  both  by  its  charter  and  the  general 
rules  defining  the  powers  of  municipal  bodies.  In  support 
of  that  contention  we  are  referred  toTiedeman  on  Limitations 
of  Police  Power,  101;  City  of  Leavenworth  v.  Booth,  15  Kan. 
627;  City  of  St.  Paul  v.  Traeger,  25  Minn.  248;  33  Am.  Rep. 
462,  and  Muhlenhrinck  v.  Commissioners  of  Long  Branch,  42 
N.  J.  L.  364;  36  Am.  Rep.  518.  The  doctrine  of  those  au- 
thorities and  many  others  which  we  have  examined  is  that 
the  legislature  cannot  authorize  the  power  of  taxation  under 
the  pretense  of  sanitary  regulations  or  other  exercise  of  the 
police  power  of  the  state  in  the  interest  of  the  public  health 
or  safety.  That  principle  was  distinctly  recognized  by  this 
court  in  the  recent  case  of  Smiley  v.  MacDonald,  42  Neb.  5, 
ante,  p.  684,  in  which  the  test  is  said  to  be  whether  the 
measure  in  question  has  some  relation  to  the  public  welfare^ 
and  whether  such  is  in  fact  the  object  sought  to  be  attained; 
but  by  taxation,  as  the  term  is  here  employed,  is  meant  the 
providing  of  revenue  for  the  ordinary  expenses  of  state  or 
municipal  government.  It  does  not  follow,  therefore,  that 
an  ordinance  will  be  held  void  simply  because  it  provides  for 
a  fund  to  be  derived  from  license  fees.  Such  a  measure  will 
be  upheld  b}'  the  courts  whenever  it  appears  to  have  been 
designed  to  promote  the  welfare  of  the  public,  and  the  revenue 
derived  therefrom  is  not  disproportionate  to  the  coat  of  its 
enforcement  and  the  regulation  of  the  business  to  which  it 
applies:  See  Cooley  on  Taxation,  2d  ed.,  598;  Tiedeman  on 
Limitations  of  Police  Power,  101;  2  Beach  on  Public  Cor- 
porations, '*'  sec.  1255;  State,  North  Hudson  etc.  Ry.  Co.  v. 
City  of  Hoboken,  41  N.  J.  L.  71;  People  v.  Mulholland,  82  N.  Y. 
324;  37  Am.  Rep.  568;  Van  Baalen  v.  People,  40  Mich.  258; 
City  of  Chicago  v.  Bartee^  100  111.  67]  Kinsley  v.  City  of  Chi- 
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cago,  124  111.  359.  As  said  by  Professor  Tiedeman  in  tho 
section  above  cited,  "What  is  a  reasonable  sum  must- be 
determined  by  the  facts  of  each  case;  but  where  it  is  a  plain 
case  of  police  regulation,  the  courts  are  not  inclined  to  be  too 
exact  in  determining  the  expense  of  procuring  the  license  as 
long  as  the  sum  demanded  is  not  altogether  unreasonable"; 
and  in  section  123  of  Tiedeman  on  Municipal  Corporations, 
the  same  author  says:  "And  although  it  is  a  judicial  ques- 
tion whether  the  sum  exacted  is  a  reasonable  one,  a  wide  lati- 
tude is  given  to  the  exercise  of  legislative  discretion  in  the 
determination  of  the  amount  of  the  license  fee."  In  some  of 
the  cases  cited  the  courts  have  taken  notice,  without  proof, 
that  the  fee  exacted  is  unreasonable.  For  instance,  in  State, 
North  Hudson  etc.  Ry.  Co.  v.  City  of  Hohoken,  41  N.  J.  L.  71, 
the  court  declared  as  a  matter  of  law  that  a  fee  of  fifteen  dol- 
lars for  each  one-horse  car  and  twenty-five  dollars  for  each 
two-horse  car  was  unreasonable.  On  the  other  hand,  in  Peo- 
ple V.  Mulholland,  82  N.  Y.  324,  37  Am.  Rep.  568,  the  fee 
named  was  not  less  than  five  dollars,  and  not  more  than  ten 
dollars,  to  be  fixed  by  the  mayor,  for  each  wagon  used  in  sell- 
ing milk,  yet  it  was  held  reasonable;  and  in  Kinsley  v.  City 
of  Chicago,  124  111.  359,  the  ordinance  which  was  upheld  im- 
posed a  license  fee  of  fifteen  dollars  per  year  upon  all  vendors 
of  meat. 

In  the  case  at  bar  there  is  a  stipulation  of  record  by  the 
plaintiff  in  error  to  the  effect  that  he  was  at  the  time  named 
engaged  in  selling  milk,  as  charged,  in  the  city  of  Omaha 
without  license;  and  that  in  case  the  ordinance,  which  exacts 
from  him  a  fee  of  ten  dollars,  is  held  to  be  valid,  judgment 
shall  be  entered  as  on  a  plea  of  guilty.  It  will  thus  be  ob- 
served that  the  case  is  submitted  to  us  as  if  upon  demurrer 
to  the  information.  When  the  measure,  which  is  the  subject 
of  the  ordinance,  is,  as  in  this  instance,  clearly  within  the 
general  powers  of  the  city,  the  presumptions  are  *'*  in  favor 
of  its  reasonableness,  and  the  judicial  power  of  the  state  can- 
not be  invoked  for  the  purpose  of  declaring  it  void  unless 
from  the  inherent  character  thereof,  or  from  proofs  adduced, 
it  is  shown  to  be  in  fact  unreasonable:  See  State  v.  City  of 
Trenton,  53  N.  J.  L.  132;  Van  Hook  v.  City  of  Selma,  70  Ala. 
361;  45  Am.  Rep.  85;  Atkins  v.  Phillips,  26  Fla.  281;  City  of 
St.  Louis  V.  Weber,  44  Mo.  547;  Commonwealth  v.  Patch,  97 
Mass.  221;  Parker  and  Worthington  on  Public  Health  and 
Safety,  312.    By  an  application  of  that  rule  to  the  case  boforo 
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us  we  reach  the  conclusion  that  the  ordinance  assailed  is  a  rea- 
sonable exercise  of  the  power  conferred  by  law  upon  the  city. 
But  it  is  suggested  by  counsel  that  the  rule  as  here  stated 
is  inapplicable  to  this  case,  since  by  provision  of  the  consti- 
tution all  license  money  belongs  to  the  school  fund  of  the 
city,  the  fees  provided  for  cannot  be  applied  to  the  purpose 
of  enforcing  the  ordinance,  and  are,  therefore,  unnecessary 
and  unreasonable.  In  this  connection  they  refer  also  to  the 
provision  contained  in  section  79  of  the  city's  charter  for  the 
levy  of  a  tax  to  defray  the  expenses  of  the  board  of  health, 
and  which  is  to  constitute  a  special  fund  for  that  purpose. 
The  constitutional  provision  referred  to  is  section  5  of  article 
8,  which  reads  as  follows:  "All  fines,  penalties,  and  license 
moneys  arising  under  the  general  laws  of  the  state  shall  be- 
long and  be  paid  over  to  the  counties,  respectively,  where  the 
same  may  be  levied  or  imposed,  and  all  fines,  penalties,  and 
license  moneys  arising  under  the  rules,  by-laws,  or  ordinances 
of  cities,  villages,  towns,  precincts,  or  other  municipal  subdi- 
visions less  than  a  county,  shall  belong  and  be  paid  over  to 
the  same  respectively.  All  such  fines,  penalties,  and  license 
moneys  shall  be  appropriated  exclusively  to  the  use  and  sup- 
port of  common  schools  in  the  respective  subdivisions  where 
the  same  may  accrue."  If  that  provision  applies  to  ordi- 
nances like  the  one  here  involved,  and  which  for  the  purposes 
of  the  present  controversy  may  be  conceded,  it  follows  that 
the  cost  of  enforcing  ***  the  ordinance  and  regulating  the 
business  of  producing  and  selling  milk  must  be  paid  from 
funds  provided  by  taxation,  instead  of  by  license  fees.  But 
of  what  avail  is  that  fact  to  the  accused  in  this  prosecution? 
Upon  what  ground  can  he  be  heard  to  complain  because  the 
fees  realized  are  not  applied  directly  to  relieve  the  burdens 
which  are  by  means  of  his  business  imposed  upon  the  city? 
We  take  notice  that  provision  is  made  by  statute  for  the  levy 
of  a  school  tax  by  cities  of  the  metropolitan  class  not  exceed- 
ing two  per  cent  annually  upon  their  assessed  valuation.  To 
the  extent  that  the  school  fund  of  the  city  is  enriched  by  the 
proceeds  of  fines  and  licenses  is  the  necessity  for  taxation 
diminished.  The  fact,  therefore,  that  the  expenses  incident 
to  an  enforcement  of  the  ordinance  are  payable  out  of  a  fund 
provided  by  taxation  is  a  matter  of  no  consequence  either  to 
the  accused  or  the  city.  That  view  is  in  accordance  with  the 
rule  stated  by  Professor  Tiedeman,  as  will  be  observed  from 
the  foregoing  citations. 
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It  follows  that  the  judgment  of  the  district  court  is  right 
and  should  be  affirmed.        

Mdnicipal  Corporations — Exercise  of  Power  to  License  ob  REaxr- 
LATE  BusjiNESS  AS  A  Sanitart  MEASURE. — ^The  state  may  enact  laws  for  the 
preservatioa  of  the  public  health,  even  at  the  expense  of  private  rights,  and 
may  delegate  that  power  to  municipalities:  Charleston  v.  Werner,  38  S.  C. 
488;  37  Am.  St.  Rep.  776,  and  note,  showing  that  the  police  power  of  a 
state  extends  to  all  regulations  aflFecting  the  lives,  limbs,  health,  comfort, 
good  order,  peace,  good  morals,  and  safety  of  society.  A  license  is  issued 
under  the  police  power,  but  the  exaction  of  a  license  fee,  with  a  view  to 
revenue,  would  be  an  exercise  of  the  right  of  taxation.  The  state  may  con- 
fer upon  municipal  corporations  the  authority  to  pass  license  laws,  but  a 
distinction  is  made  between  the  power  to  license  merely  for  the  purpose  of 
regulation,  and  the  power  to  exact  license  fees  with  a  view  to  revenue.  In 
the  former  case  the  license  cannot  be  used  for  purposes  of  raising  rev- 
enue,  unless  such  seems  to  be  the  legislative  intent,  and  only  a  reasonable 
fee  for  the  license  and  the  labor  attending  its  issue  can  be  charged:  See 
monographic  note  to  People  v.  Naglee,  52  Am.  Dec.  331,  on  the  power  of 
the  state  to  exact  licenses  and  charge  therefor,  and  to  Robinson  v.  Mayor, 
34  Am.  Dec.  627-643,  on  general  limitations  on  the  power  of  municipal 
corporations  to  pass  ordinances.  A  municipal  corporation  has  incidental 
power  to  enact  sanitary  regulations,  but  if  an  ordinance  goes  beyond  or  out- 
side of  this  power,  it  cannot  be  sustained  thereunder:  City  of  St.  Paul  v, 
Laidler,  2  Minn.  90;  72  Am.  Dec.  89.  A  city  authorized  to  regulate  any 
given  subject  and  to  require  those  who  do  any  act  to  obtain  a  license  or  per- 
mit therefor  may  charge  the  person  procuring  it  a  reasonable  fee  to  cover  the 
labor  and  expense  attending  its  issue  and  imposed  by  the  business,  although 
the  power  to  do  so  is  not  expressly  given  in  the  charter:  City  of  St.  Paul  v. 
Dow,  37  Minn.  20;  5  Am.  St.  Rep.  811;  City  of  Jacksonville  v.  Ledvnth,  26 
Fla.  163;  23  Am.  St.  Rep.  558.  This  fee  is  not  a  tax,  nor  its  exaction  an 
exercise  of  the  taxing  power:  City  of  St.  Paul  v.  Dow,  37  Minn.  20;  5  Am. 
St.  Rep.  811.  It  is  not  a  tax  for  revenue,  but  a  charge  under  the  police 
power:  City  of  Jacksonville  v.  Ledwith,  26  Fla.  163;  23  Am.  St.  Rep.  558. 
The  right  of  property  or  business  cannot,  however,  be  invaded  under  the 
guise  of  police  regulations  for  the  benefit  of  the  public  health  or  good  order 
when  it  is  manifest  that  such  is  not  the  object  or  purpose  of  the  enact- 
ment or  ordinance:  Chaddock  v.  Day,  75  Mich.  527;  13  Am.  St.  Rep.  468; 
note  to  Robinson  v.  Mayoi;  34  Am.  Dec.  633,  634,  giving  illustrations  of 
reasonable  and  unreasonable  ordinances.  The  public  are  entitled  to  pro- 
tection against  fraud  and  imposition,  as  by  the  sale  of  adulterated  milk, 
and  protective  laws  may  be  adapted  to  the  nature  of  the  case:  See  mono- 
graphic note  to  Butler  v.  Ckamhers,  1  Am.  St.  Rep.  649,  on  the  power  of  the 
state  to  regulate  or  prohibit  the  sale  or  manufacture  of  articles,  and  show- 
ing that  such  laws  deprive  no  man  of  his  property  or  of  any  right  to  pursue 
an  honest  calling.  The  presumption  is,  that  an  ordinance  is  reasonable,  and 
the  burden  of  showing  its  invalidity  is  upon  the  party  who  denies  its  valid- 
ity: Mayor  v.  Dry  Dock  etc  R.  R.  Co.,  133  N.  Y.  104;  28  Am.  St.  Rep.  609, 
and  note;  State  v.  Fourcade,  46  La.  Ann.  717;  40  Am.  St.  Rep.  249.  The 
reasonableness  of  an  ordinance  is  a  proper  subject  for  judicial  inquiry:  C/tam' 
per  T.  ChreencasOe,  138  Ind.  399;  46  Am.  St.  Rep.  390. 
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Pope  v.  Benstbb. 

[42  Nebraska,  804.] 

BxEounoN  Sale  itndbr  Satisfiet>  Judgment.— One  whos*  land  has  beea 
levied  on  and  sold  under  a  judgment  which  has  in  fact  been  paid, 
though  not  satisfied  of  record,  may  treat  the  sale  as  void,  and  recover 
the  land,  or,  at  his  election,  waive  the  invalidity  of  the  sale,  and  sue 
the  execution  creditor  for  the  value  of  the  land. 

Judicial  Salbs  ok  Real  Estate. — The  rule  of  caveat  emptor  applies  to 
one  who  purchases  real  estate  at  a  judicial  sale  thereof. 

Damages — Measure  of,  tor  Wrongful  Conversion  of  Real  Estate. — 
In  an  action  to  recover  damages  for  the  wrongful  conversion  of  real 
estate,  the  measure  of  damages  is  the  fair  market  value  of  the  land  at 
the  time  of  its  sale  on  the  void  execution. 

Estoppel  as  to  Judgment  Creditor  under  Void  Execution  Sale. — ^In 
an  action  to  recover  damages  for  the  wrongful  conversion  of  real  es« 
tate  by  an  execution  sale  thereof  under  a  judgment  which  has  already 
been  paid,  the  defendant  is  estopped  from  making  the  defense  that  the 
sale  was  void. 

John  Patterson,  for  the  appellant. 

/.  C.  Martin  and  Albert  tfc  Reeder,  for  the  appellee. 

'•*  Ragan,  C.  Joshua  G.  Benster  brought  this  suit  in 
the  district  court  of  Merrick  county  against  James  H.  Pope, 
alleging  in  his  petition  in  substance  that  on  January  23, 
1886,  D.  Martin  &  Co.  recovered  a  judgment  against  one 
Phcebe  Asher  and  another  in  the  county  court  of  Merrick 
county;  that  Martin  &  Co.  duly  sold  and  assigned  said  judg- 
ment to  one  John  A.  Carley;  that  Carley,  in  the  year  1887, 
caused  a  duly  certified  transcript  of  said  judgment  to  be 
filed  and  docketed  in  the  office  of  the  clerk  of  the  district 
court  of  Platte  county,  Nebraska;  that  on  March  8,  1888, 
said  Asher  '•*  owned  the  following  described  real  estate, 
situate  in  said  Platte  county,  to  wit:  The  southwest  quarter 
of  the  southeast  quarter  of  section  17,  and  the  northwest 
quarter  of  the  northeast  quarter  of  section  20,  all  in  township 
16  north  and  range  2  west  of  the  sixth  principal  meridian; 
that  on  said  eighth  day  of  May,  1888,  said  Asher  duly  sold 
and  conveyed  said  real  estate  to  him,  the  said  Benster;  that 
on  the  eighth  day  of  June,  1889,  said  Carley  sold  and  as- 
signed said  judgment  to  the  said  James  H.  Pope;  that  about 
March  4,  1890,  said  judgment  was  paid  in  full  to  Pope,  and 
that  he  on  said  date  entered  a  satisfaction  and  discharge 
of  the  same  in  the  office  of  the  clerk  of  the  district  court  of 
Merrick  county,  Nebraska  (it  seems  that  a  duly  certified 
transcript  of  said  judgment  had  also  been  filed  in  the  office 
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of  the  clerk  of  the  district  court  of  Merrick  county);  that 
Po[)e  did  not  tile  in  the  office  of  the  clerk  of  the  district  court 
of  Platte  county  any  release  and  discharge  of  said  judgment; 
that  on  April  15,  1890,  said  Pope  caused  the  clerk  of  the  dis- 
trict court  of  Platte  county  to  issue  an  execution  on  said 
transcripted  judgment,  and  caused  the  sheriff  of  said  county 
to  levy  the  same  on  the  above-described  real  estate,  then  and 
there  the  property  of  said  Benster,  and  caused  said  sherifif  to 
appraise,  advertise,  and  sell  said  real  estate  at  public  auction 
to  make  and  raise  the  amount  apparently  due  and  unpaid  on 
said  transcripted  judgment;  that  the  clerk  of  said  court,  in 
pursuance  of  the  instructions  of  said  Pope,  did  issue  such 
execution;  that  the  same  was,  by  the  sheriff  of  Platte 
county,  levied  upon  said  lands;  that  they  were  duly  ap- 
praised, advertised,  and  sold  and  purchased  by  one  McAl- 
lister; that  the  sale  was  duly  reported  to  the  district  court  of 
said  Platte  county,  and  by  said  court  confirmed,  and,  in 
pursuance  thereof,  a  deed  of  conveyance  of  said  premises 
was  executed  by  said  sheriff  to  the  said  McAllister,  and  the 
proceeds  of  said  sale  paid  to  and  received  by  said  Pope; 
that  at  the  time  of  the  sale  of  said  real  estate  by  said  sheriff 
the  said  Benster  resided  *"''  in  Merrick  count}',  Nebraska, 
and  had  no  knowledge  or  notice  whatever  of  the  levy  upon 
or  sale  of  said  premises  until  after  such  sale  had  been  con- 
firmed, and  a  deed  executed  to  McAllister  in  pursuance 
thereof.  The  prayer  of  the  petition  was  for  a  judgment 
against  Pope  for  one  thousand  dollars  as  damages.  The  an- 
swer of  Pope  to  this  petition,  so  far  as  the  same  need  be  no- 
ticed here,  was  a  traverse  or  general  denial  of  all  the  material 
allegations  thereof.  Benster  had  a  verdict  and  judgment  for 
six  hundred  dollars,  to  reverse  which  Pope  brings  the  case 
here  for  review.  To  reverse  the  judgment  of  the  district 
court  plaintiff  in  error  argues  in  his  brief  here  four  points: 

1.  The  first  point  is  that  instructions  Nos.  7  and  9,  given 
by  the  court  to  the  jury  on  its  own  motion,  were  inconsis- 
tent and  misleading.  The  assignment  of  error  in  the  motion 
for  a  new  trial  and  in  the  petition  in  error,  as  well  as  to 
these  instructions,  is:  "  The  court  erred  in  giving  paragraphs 
7,  8,  9,  and  10  of  the  instructions  given  by  the  court  on  its 
own  motion."  Instruction  number  8  complained  of  was  as 
follows:  *'The  jury  are  instructed  that  if  from  the  evidence 
they  believe  that  the  defendant  caused  or  procured  an  execu- 
tion to  be  issued  out  of  the  district  court  of  Platte  county^ 
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after  the  same  had  been  by  the  defendant  discharged  upon 
the  judgment  record  of  the  district  court  of  Merrick  county, 
and  thereby  satisfied  or  canceled,  then  such  causing  or  pro- 
curing of  said  execution  to  be  issued  out  of  the  district  court 
of  Platte  county  would  be  illegal  and  wrongful  on  the  part 
of  the  defendant,  and  in  that  event  he  would  be  liable  to  the 
plaintiff  for  the  value  of  the  interest  of  the  plaintiflf  in  said 
lands."  We  are  quite  clear  that  the  court  did  not  err  in 
giving  this  instruction;  and  since  the  assignment  is  that  the 
court  erred  in  giving  all  four  of  the  instructions,  we  cannot 
consider  this  assignment  of  error  any  further. 

2.  The  second  assignment  of  error  is,  that  the  court  erred 
in  rendering  a  judgment  in  favor  of  Benster  for  six  hundred 
dollars.  No  ••^  such  an  error  as  this  is  assigned  either  ia 
the  motion  for  a  new  trial  filed  in  the  district  court  or  in  the 
petition  in  error  filed  here,  and  for  that  reason  we  cannot 
consider  it. 

3.  The  third  alleged  error  argued  is  that  the  damages 
awarded  Benster  by  the  jury  are  excessive.  The  verdict  of  the 
jury  was  for  fifteen  hundred  dollars,  or  five  hundred  dollars 
more  than  claimed  by  Benster  in  his  petition;  but  the  judg- 
ment rendered  by  the  court  in  favor  of  Benster  on  the  verdict 
is  for  six  hundred  dollars  only.  The  evidence  as  to  the  value 
of  the  real  estate  was  conflicting,  many  of  the  witnesses  plac- 
ing the  value  as  high  as  twenty  dollars  per  acre,  or  sixteen 
hundred  dollars,  while  others  placed  its  value  at  ten  dollars 
per  acre,  or  eight  hundred  dollars.  It  appears  also  from  the 
record  that  at  the  time  the  land  was  sold  by  the  sheriff  there 
was  an  encumbrance  upon  it  of  nine  hundred  dollars,  so  that 
the  evidence  would  have  supported  a  finding  of  the  jury  that 
the  value  of  Benster's  interest  in  the  land  at  the  time  it  was 
sold  on  execution  by  the  sherifi^  was  as  much  as  seven  hun- 
dred dollars.  We  cannot  say,  therefore,  that  the  judgment 
of  six  hundred  dollars  rendered  in  favor  of  Benster  is  greater 
than  the  value  of  his  interest  in  the  real  estate  at  the  time  it 
was  sold  by  the  sherifi: 

4.  The  fourth  argument  relied  upon  by  counsel  is  that  the 
judgment  pronounced  is  contrary  to  the  law  of  the  case.  The 
argument  made  to  support  this  contention  is,  that  as  the  judg- 
ment owned  by  Pope  against  Asher  had  in  fact  been  paid 
and  discharged,  that  therefore  the  sale  of  the  real  estate 
made  by  the  sheriff  of  Platte  county,  at  the  instance  of  Pope, 
was  absolutely  void,  as  a  sale  made  under  an  execution  ia- 
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sued  upon  a  judgment  which  has  in  fact  been  paid  is  not 
voidable,  but  absolutely  void.  We  do  not  question  the  cor- 
rectness of  counsel's  position  that  the  sale  made  of  Benster'a 
real  estate  by  the  sheriflF  of  Platte  county  on  the  execution 
issued  by  the  clerk  of  the  district  court  thereof  on  the  judg- 
ment which  had  been  rendered  against  Asher,  and  which  was 
owned  by  Pope,  was  void;  but  what  we  do  say  is,  that  such 
judgment  having  been  paid  to  Pope,  and,  notwithstanding  its 
payment,  he  having  caused  the  clerk  '**•  of  the  district 
court  of  Platte  county  to  issue  an  execution  on  the  judg- 
ment, having  caused  the  sheriff  of  that  county  to  levy  upon 
this  real  estate  and  sell  it,  having  caused  the  sale  made 
thereof  to  be  confirmed  and  a  deed  executed  to  the  purchaser 
thereof,  and  having  received  and  converted  to  his  own  use  the 
proceeds  of  such  sale,  he  is  now  estopped  from  alleging  as  a 
defense  to  this  action  that  the  sale  was  void.  It  is  true  that 
this  action  is,  in  effect,  one  brought  by  Benster  against  Pope 
to  recover  damages  of  the  latter  because  of  his  wrongful  con- 
Version  to  his  own  use  of  the  real  estate  of  the  former.  It  is 
also  true  that  we  have  been  unable  to  find  any  case  where 
real  estate  has  been  made  the  subject  of  a  suit  in  the  nature 
of  conversion;  but  we  know  of  no  good  reason  why  it  cannot 
be.  It  is  true  that  the  rule  of  caveat  emptor  applies  to  one 
who  purchases  real  estate  at  a  judicial  sale  thereof;  and  that  if 
real  estate  be  sold  upon  an  execution  issued  upon  a  judgment 
which  has  in  fact  been  paid  and  satisfied,  that  such  sale  would 
be  void  as  against  the  owner  thereof,  and  the  purchaser 
thereat  would  not  be  protected  as  against  such  owner.  This 
is  as  true  of  a  sale  made  of  personal  property  as  it  is  of  one 
made  of  real  estate.  If  one  should  purchase  a  horse  and 
buggy  sold  under  an  execution  issued  on  a  judgment,  which 
judgment  had  in  fact  been  paid,  such  purchaser  would  ac- 
quire no  title  to  said  property  as  against  the  owner;  butsucli 
owner  would  undoubtedly  have  the  right  to  take  the  property 
itself,  or  to  waive  the  taking  of  the  property  and  the  invalid- 
ity of  the  sale  and  sue  the  officer  and  the  plaintiff  in  execu- 
tion for  a  conversion  thereof;  and  if  he  did  sue  for  conversion, 
his  action  would  have  to  be  founded  upon  the  fact  that  the 
judgment  on  which  the  execution  was  issued  had  been  paid 
and  satisfied,  and  that  the  sale  was  therefore  void.  Why, 
then,  should  not  one  whose  real  estate  has  been  levied  upon 
and  sold  on  a  satisfied  judgment  have  the  same  right  to 
treat  the  sale  as  void  or  voidable,  and  at  his  election  recover 
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the  real  estate  sold,  or  sue  the  execution  •*•  creditor  for  the 
value  of  his  interest  in  the  real  estate? 
The  judgment  of  the  district  court  is  affirmed. 

Post,  J.,  not  sitting.  

Von>  AND  VoiDABLK  EXECUTION  8 ALES. — An  execution  issned  under  a 
void  judgment  is  absolutely  void,  and  may  be  attacked  collaterally  as  well 
as  directly,  and  its  enforcement  may  be  restrained  by  injunction:  Olson  v. 
NuiDiaUy,  47  Kan.  391;  27  Am.  St.  Rep.  296.  An  execution  or  foreclosur* 
sale  based  upon  a  vacated  or  satisfied  judgment  is  void:  Soukup  v.  Union  Inv.' 
Co.,  84  Iowa.  448;  35  Am.  St.  Rep.  317;  Ballard  v.  McArdle,  98  Cal.  355; 
35  Am.  St.  Rep.  176,  and  note,  showing  that  where  the  satisfaction  has  not 
been  entered  on  the  record  the  sale,  in  some  states,  in  voidable  only.  In 
Nichola  v.  DiasUr,  31  N.  J.  L.  461,  86  Am.  Dec.  219,  it  ia  held  that  a  de- 
fendant may  settle  a  judgment  debt  with  the  plaintiff  upon  such  terms  as 
they  may  agree  to,  and  that,  as  between  themselves,  this  arrangement  will 
be  perfectly  valid;  but  that  they  cannot  thus  wipe  out  a  record  to  the  prej* 
udice  of  other  parties,  and  that  the  title  of  a  bona  fide  purchaser  for  value 
tinder  a  judicial  sale,  where  the  judgment  and  order  for  sale  remain  in  full 
force  and  unsatisfied  of  record,  cannot  be  defeated  by  parol  proof  of  a  pay> 
ment  of  the  debt  by  the  defendant  in  execution  to  the  plaintiff  before  tha 
sale.     For  contrary  views  see  the  dissenting  opinion  to  the  case  last  cited. 

The  Rule  of  Oaveat  EMFroR  applies  to  all  execution  sales:  See  note 
to  Velaian  v.  Lewis,  3  Am.  St.  Rep.  203;  as  well  as  to  other  judicial  sales: 
Frost  T.  Atvoood,  73  Mich.  67;  16  Am.  St.  Rep.  560. 

EbcECUTiON  Sales — Estoppel  to  Dent  Validity  of. — One  who  has  re- 
ceived the  benefits  derived  from  the  proceeds  of  a  judicial  sale  may  be  es* 
topped  to  deny  its  validity  though  it  was  void:  Note  to  HoMel  r.  Lyden,  21 
Am.  St.  Rep.  278,  and  note. 


First  National  Bank  op  Chicago  v.  Sloman. 

[42  Nebraska.  350.] 
Partnership — Complaint  and  Judgment  aqainst  Individual  Partners. 
A  complaint  against  defendants,  designated  by  their  individual  names, 
and  as  partners  doing  business  under  a  given  firm  name,  is  not  against 
the  firm  named,  but  will  support  a  personal  judgment  against  the  indi- 
vidual defendants  therein  named. 

JUDOMEMTS  OF   UnITID   StaTKS   COURI'S  A3    DOMESTIC  JUDGMENTS. — CoUrtS 

of  the  United  States  within  a  particular  state  are  not,  in  that  state, 
regarded  as  foreign  courts.  Their  judgments,  in  all  respects,  aa  to 
remedies  are  treated  as  domestic  judgments. 
CBEDrroR's  Bill  in  State  Court  mat  be  Founded  upon  Judgment  of 
Federal  Court,  when. — An  action  in  the  nature  of  a  creditor's  bill 
can  be  maintained  in  a  state  court  upon  a  judgment  of  a  federal  court 
sitting  within  that  particular  state,  and  the  record  of  tha  judgment  in 
the  federal  court  is  admissible  in  evidence. 

Brome,  Andrews  &  Sheean,  for  the  appellant. 

E.  M.  Bartlett  and  A.  C.  Wakeley,  fur  the  appellee. 
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•**  Post,  J.  This  is  a  proceeding  in  the  nature  of  a  cred- 
itors' bill,  and  comes  into  this  court  by  appeal  from  a  decree 
of  the  district  court  for  Douglas  county.  It  is  alleged  in  the 
petition  that  in  the  year  1866  the  plaintiff  recovered  judgment 
in  the  circuit  court  of  the  United  States  for  the  district  of 
Nebraska  against  the  defendants  Morris  H.  Sloman  and 
Eugene  H.  Sloman,  doing  business  in  the  firm  name  of  Slo- 
man Bros,;  that  execution  has  been  issued  thereon  and  re- 
turned unsatisfied,  said  defendants,  as  well  as  the  firm  of 
Sloman  Bros.,  being  wholly  insolvent.  It  is  further  charged 
that  in  the  years  1887  and  1888  the  said  Morris  H.  Sloman 
purchased  certain  real  estate,  described  therein,  situated  in 
Douglas  county,  with  his  individual  means,  and  for  the  pur- 
pose of  defrauding  his  creditors  procured  deeds  therefor  to 
be  executed  in  the  name  of  his  wife,  Cora  H.  Sloman,  who  ia 
also  made  a  defendant.  A.  F.  Risser  &  Co.,  William  B. 
Riley  &  Co.,  and  Charles  H.  Wentz,  judgment  creditors  of 
the  Slomans,  were  also  njade  defendants  and  answered,  join- 
ing in  the  plaintiff's  prayer  to  have  the  real  estate  in  contro- 
versy subjected  to  the  payment  of  their  claims  in  the  order 
to  be  determined  by  the  court,  and  for  general  equitable  relief. 
The  allegations  of  the  petition  having  been  put  in  issue  by 
answer,  a  hearing  was  had,  resulting  in  a  decree  for  the  plain- 
tiff and  cross-petitioners  substantially  as  prayed  by  them, 
and  from  which  the  defendant  Cora  H.  Sloman  alone  appeals. 

1.  The  first  contention  on  this  appeal  is  that  appellees  are 
not  shown  to  be  creditors  of  Morris  H.  Sloman,  the  alleged 
'*'  equitable  owner  of  the  property  mentioned,  and  that  the 
judgments  proved  are  against  the  firm  of  Sloman  Bros.  only. 
The  title  of  the  action  by  the  plaintiff  in  the  circuit  court  of 
the  United  States  was  "  The  First  National  Bank  of  Chicago 
V.  Morris  H.  Sloman  and  Eugene  H.  Sloman,  late  partners 
doing  bvsiness  as  Sloman  Bros."  The  judgment  therein  is  as 
follows:  "It  is  therefore  considered  and  adjudged  by  the 
court  that  the  plaintiff  the  First  National  Bank  of  Chicago 
recover  from  the  defendants  Morris  H.  Sloman  and  Eugene 
H.  Sloman,  partners  doing  business  as  Sloman  Bros.,  the  sum 
of  fifteen  hundred  and  four  and  y^^g^  dollars  ($1,504.50)  and 
costs,  herein  taxed  at  $ ."  The  other  judgments  men- 
tioned were  rendered  by  the  same  court  and  are  similar  in 
form  to  the  above. 

In  King  v.  Bell,  13  Neb.  409,  which  is  a  case  in  point,  it  ia 
said:  "  Where  the  parties  are  designated  by  name  as  defend- 
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ants  in  the  title,  the  addition  of  the  relation  they  occupy  to 
each  other,  such  as  a  description  of  them  as  '  partners,'  will 
not  restrict  the  action  to  one  against  the  firm  alone."  The 
case  of  Morrissey  v.  Schindler,  18  Neh.  672,  relied  upon  by 
appellant,  does  not  conflict  with  the  above.  The  question 
involved  in  that  case  was  whether  a  contract  executed  in  the 
name  of  M.  Bros,  was  admissible  in  the  absence  of  an  allega- 
tion that  the  defendants  were  doing  business  as  partners. 
From  the  title  of  the  cause  against  "  J.  C.  M.  and  M.  M.,  doing 
business  under  the  name  and  style  of  M.  Bros.,"  it  was  held 
fio  far  an  action  against  the  firm  as  to  render  the  contract 
admissible.  It  does  not  follow  from  the  reasoning  therein 
that  such  an  allegation  will  not  support  a  judgment  against 
the  individual  defendants;  but  the  question  of  the  regularity 
of  the  proceedings  in  the  circuit  court  not  being  involved  in 
this  appeal,  it  is  apparent  that  further  consideration  of  the 
subject  would  be  out  of  place  in  this  opinion.  It  is  a  suffi- 
cient answer  to  appellant's  argument  that  the  record  set  out 
above  shows  a  judgment  in  fact  agaitjst  the  "'*  Slomans 
individually,  and  not  against  the  firm  of  Sloman  Bros. 

2.  It  is  next  contended  that  "  the  judgment  upon  which  the 
plaintiff's  bill  is  based  is  not  a  domestic  judgment,  but  is 
the  judgment  of  a  court  of  limited  jurisdiction,  and,  so  far  as 
the  courts  of  this  state  are  concerned,  a  foreign  judgment." 
That  proposition,  we  admit,  is  not  without  support,  but  it  is 
believed  to  be  in  conflict  with  the  pronounced  weight  of  au- 
thority. The  question  of  the  relation  of  the  United  States 
courts  to  the  courts  of  the  different  states  was  recently  con- 
sidered by  the  supreme  court  of  Wisconsin  in  the  case  of 
Ballin  v.  Loeb,  78  Wis.  404,  in  which  it  was  held  that  the 
judgments  of  those  courts  should  be  treated  as  domestic 
judgments  of  the  superior  courts  of  the  state,  for  the  following 
reasons  (we  quote  from  the  opinion),  viz.:  "1.  They  are 
liens  on  the  land  of  the  defendants:  Acts  of  Congress,  1888, 
c.  729.  2.  They  are  admissible  in  evidence  as  such  when 
properly  authenticated:  Rev.  Stats.,  sec.  4145.  3.  In  com- 
mon-law causes  the  plaintiff  is  entitled  to  the  same  remedies 
by  attachment  or  other  process  against  the  property  of  the 
defendant  (U.  S.  Rev.  Stats,  sec.  915,  and  by  section  914 
the  same  practice,  etc.),  and  modes  and  forms  of  proceeding 
in  civil  causes  may  be  the  same.  By  section  916  the  judg- 
ment plaintiff  in  common-law  causes  is  entitled  to  similar 
remedies  upon  the  same  to  reach  the  property  of  the  judg- 
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ment  debtor.  4.  They  are  respected  by  our  courts,  and  the 
property  of  the  defendant  in  the  hands  of  a  receiver  ap- 
pointed by  the  United  States  court  in  a  Wisconsin  district  will 
not  be  disturbed  by  our  courts.  5.  They  are  treated,  in  all 
respects  as  to  remedies,  like  domestic  judgments  of  the  state 
within  which  they  are  rendered":  To  the  same  effect  are 
Wandling  v.  Straw,  25  W.  Va.  705;  Thompson  v.  Lee  County, 
22  Iowa,  206;  Barney  v.  Patterson,  6  Harr.  &  J.  182;  Embry 
V.  Palmer,  107  U.  S.  3;  Adams  v.  Way,  33  Conn.  419;  Mc 
Cauley  v.  Hargroves,  48  Ga.  50;  15  Am.  Rep.  660.  The  rec- 
ords of  the  judgments  of  the  circuit  court  were,  we  think, 
properly  admitted  in  evidence. 

355  3^  Finally,  it  is  urged  that  the  decree  of  the  district 
court  is  not  warranted  by  the  proofs.  This  is  shown  by  the 
record  to  be  a  typical  case  of  its  kind.  In  the  year  1883  or 
1884  Morris  H.  Sloman  entered  into  partnership  with  his 
brother  Samuel  in  the  wholesale  saddlery  and  harness  busi- 
ness in  the  city  of  Omaha.  Afterward  Eugene  H.  Sloman 
also  became  a  member  of  the  firm.  In  the  year  1886  Sam- 
uel withdrew  and  the  business  was  thereafter  conducted  by 
the  other  members  in  the  name  of  Sloman  Bros,  until  June, 
1886,  when  it  failed  with  liabilities  amounting  to  one  hun- 
dred thousand  dollars,  nearly,  if  not  quite,  twice  the  amount 
of  its  assets.  Of  the  original  capital  of  the  firm,  Samuel 
Sloman  contributed  about  fifteen  thousand  dollars,  and  Mor- 
ris H.  less  than  three  thousand  dollars.  The  amount  drawn 
out  by  the  former  at  the  time  he  retired  from  the  firm  is  not 
disclosed  by  the  record,  but  presumably  the  amount  of  his 
contribution  thereto.  The  circumstances  attending  the  fail- 
ure are  of  a  suspicious  character,  and  sufl&cient  to  suggest 
grave  doubts  of  the  good  faith  of  the  partners.  The  appellant 
Cora  H.  Sloman,  at  the  time  of  her  marriage  in  1884,  was 
possessed  of  a  small  sum  of  money,  not  exceeding  two  hun- 
dred and  fifty  dollars,  the  proceeds  of  her  own  earnings. 
Shortly  after  the  failure  she  built  a  house  in  the  city  of 
Omaha  which  cost  in  the  neighborhood  of  eighteen  thousand 
dollars,  and  the  family  lived  in  a  style  indicating  abundant 
means.  About  that  time  Morris  H.  Sloman  engaged  in  busi- 
ness as  a  real  estate  broker  in  the  city  of  Omaha  in  the  name 
of  his  wife,  the  appellant,  and  is  shown  to  have  speculated 
extensively  in  real  estate,  ostensibly  in  her  name  under  and 
by  virtue  of  a  power  of  attorney  executed  by  her.  It  is  ad- 
mitted that  no  accounting  was  ever  had  between  them  of  the 
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business  carried  on  in  her  name,  nor  does  she  appear  to  have 
a  very  definite  idea  of  the  amount  or  character  of  such  trans- 
actions. About  one  year  later  Sloman  opened  a  bank  in  his 
wife's  name  and  thereafter  transacted  a  banking  business 
until  about  the  time  of  the  institution  of  proceedings  in  the 
circuit  court  of  the  United  States  by  other  creditors  of 
•*•  Sloman  Bros.,  to  subject  the  property  in  his  wife's  name 
to  the  satisfaction  of  the  partnership  indebtedness.  There 
are  other  facts  tending  to  sustain  the  finding  of  the  district 
court,  but  it  is  evident  from  the  foregoing  statement  that  the 
decree  should  not  be  disturbed  on  this  appeal,  and  it  is  ac- 
cordingly aflfirmed. 

Judgment  against  Partners— Designation  of  Parties. — A  judgment 
describing  the  parties  against  whom  it  is  rendered  by  their  partnership  name 
is  valid,  although  in  the  action  in  which  the  judgment  is  rendered  they  are 
sued  as  individuals  composing  a  partnership  and  as  joint  debtors,  and  desig- 
nated by  their  individual  names  in  the  pleadings,  including  the  caption  to 
the  judgment  entry  itself:  Olson  v.  FeoKe,  9  Wash.  481;  43  Am.  St.  Repw 
855. 

A  Judgment  or  a  United  States  Court,  thongh  in  some  respects  a 
foreign  judgment,  is  not  so  in  the  full  sense  of  the  term:  Town  of  St.  Albans 
T.  Busk,  4  Vt.  58;  23  Am.  Dec.  246;  note  to  TarbeU  v.  Griggs,  23  Am.  Dec. 
792.  A  state  court  must  give  to  it  the  same  force  and  effect  that  it  would 
give  to  its  own  judgments,  or  those  of  a  sister  state:  Oceanic  Steam  Nav, 
Co.  V.  Compania  etc.  Espaflola,  134  N.  Y.  461;  30  Am.  St.  Rep.  685. 

Creditor's  Bill  on  Judgment  of  Federal  Court. — As  to  whether 
mich  a  bill  can  be  maintained  there  is  a  conflict  of  authority,  some  of  the 
cases  holding  that  it  cannot  be  and  others  that  it  can:  TarbeU  v.  Oiiggs,  3 
Paige,  207;  23  Am.  Dec.  790,  and  note. 


Home  Fire   Insurance  Company  v.  Bean. 

[42  Nebraska,  537.] 

Iksurancb — Demand  tor  Arbitration  Waives  Proofs  of  Loss. — K  an 
insurance  company  makes  a  demand  for  arbitration,  it  is  a  waiver  of 
the  proofs  of  loss. 

lusDRANCE— Pleading — Nonprejudicial  Error. — If  a  policy  of  fire  insur- 
ance, as  an  exhibit,  is  made  part  of  the  petition,  and  is  admitted  by  the 
answer,  it  becomes  a  part  of  the  record.  Hence,  if  some  of  its  provi- 
sions are  again  pleaded  in  the  answer  as  substantive  matters  of  defense, 
and  the  answer  is  demurred  to,  it  is  not  prejudicial  error  to  sustain  the 
demurrer. 

Insurance— Arbitration — Void  as  Ousting  Courts  of  Jurisdicttion.— 
A  provision  in  a  policy  of  fire  insurance  that  no  action  against  the  com- 
pany shall  be  sustained  in  any  court  of  law  or  chancery  until  after  an 
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award  shall  have  been  obtained  by  arbitration  fixing  the  amount  da« 
after  a  loss  is  void,  aa  it  ousts  the  courts  of  their  jurisdiction. 
Insubance— Amount  Written  in  Policy  Controls.— The  amount  writteo 
in  a  policy  of  fire  insurance  on  real  property  must  be  taken  as  the  trua 
amount  of  the  loss,  if  the  property  is  wholly  destroyed,  where  the  stat- 
ute provides  that,  in  case  of  total  destruction,  such  amount  shall  be 
taken  aa  the  true  value  of  the  property,  amount  of  loss,  and  measure 
of  damages;  and  any  provision  Id  the  policy  attempting  to  limit  the 
amount  to  a  less  sum  is  void. 

Jacob  Fawcett,  for  the  appellant.  ^ 

S.  W.  Christy,  for  the  appellee. 

•'•  Harrison,  J.  The  petition  filed  in  this  case  in  the 
district  court  of  Thayer  county  alleged  for  a  cause  of  action 
against  the  Home  Fire  Insurance  Company  of  Omaha  that 
the  plaintiff  therein,  Mrs.  R.  J.  Bean,  was,  on  the  sixth  day 
of  April,  1891,  the  owner  of  a  certain  hotel  building  in  the 
village  of  Davenport,  in  Thayer  county,  and  procured  on  said 
day  a  policy  of  insurance.  No.  51,277,  to  be  issued  to  her  by 
the  company,  by  which  she  was  insured  against  loss  or  dam- 
age by  fire  to  the  hotel  building  in  the  sum  of  $1,200;  that 
the  building  was  afterward  damaged  by  fire,  and  the  com- 
pany paid  the  sum  of  $88.45  in  full  settlement  of  such  dam- 
age on  October  15,  1891,  and  was  duly  credited  therefor  on 
the  policy,  reducing  the  amount  to  the  sum  of  $1,111.55,  for 
which  it  remained  in  force  from  and  after  October  15,  1891; 
that  on  November  14, 1891,  the  building  was  totally  destroyed 
by  fire,  of  which  the  plaintiff  (defendant  in  error)  gave  the 
company  notice  and  proof,  and  demanded  payment  of  the 
loss,  and  has  duly  performed  on  her  part  all  the  conditions 
of  the  policy  of  insurance;  that  the  company  demanded,  in 
writing,  arbitration  of  the  loss,  and,  after  arbitrators  had  been 
chosen,  withdrew  the  name  of  its  arbitrator,  but  continued 
negotiations  for  settlement,  and  subsequently  demanded  that 
a  new  board  of  arbitrators  be  appointed  to  fix  the  amount  of 
the  loss;  that  the  building  was,  when  burned,  of  the  value 
of  $1,700,  and  there  was  no  other  insurance  thereon.  The 
prayer  of  the  petition  was  for  judgment  in  the  amount  of 
$1,111.55,  and  interest  at  seven  per  cent  per  annum  from 
November  16,  1891,  and  the  allowance  of  a  reasonable  attor- 
ney's fee,  and  other  costs.  To  this  petition  there  was  filed 
for  the  company  the  following  answer: 

540  i«  i^  »pjjg  defendant  admits  that  it  is  a  corporation  as 
alleged  in  the  plaintiff's  petition;  admits  that  on  the  6th  day 
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of  April,  1891,  it  issued  to  the  plaintiff  its  policy  of  insurance 
■covering  the  property  described  in  plaintiff's  petition;  admits 
that  on  the  15th  day  of  October,  1891,  it  paid  the  plaintiff 
the  sura  of  eighty-eight  and  tVtj-  dollars  ($88.45)  in  full  set- 
tlement for  damage  caused  to  the  property  covered  by  said 
policy  by  fire  on  October  9,  1891;  admits  that  said  payment 
reduced  the  amount  of  said  policy  to  the  sum  of  one  thousand 
one  hundred  and  eleven  dollars  and  fifty-five  cents  ($1,111.55), 
and  denies  each  and  every  other  allegation  in  plaintiff's  peti- 
tion contained. 

"  2.  As  a  further  defense  to  the  plaintiff's  action  the  de- 
fendant alleges  that  the  amount  of  the  defendant's  liability 
under  and  by  virtue  of  said  policy  was,  by  the  terms  and 
oonditions  of  said  policy,  limited  to  three-fourtiis  the  actual 
cash  value  of  said  property  covered  by  said  policy  at  the  time 
of  the  fire;  and  this  defendant  alleges  that  the  actual  cash 
value  of  said  property  at  the  time  of  said  fire  did  not  exceed 
the  sum  of  $1,000. 

'*  3.  Defendant  further  alleges  that  said  policy  of  insurance 
contains  the  following  conditions  and  agreements,  namely: 
If  differences  of  opinion  arise  between  the  parties  hereto  as 
to  the  amount  of  loss  or  damage,  that  question  shall,  at  the 
written  request  of  either  party,  be  referred  to  two  disinter- 
ested and  competent  men,  each  party  to  select  one,  who  shall 
ascertain,  estimate,  and  appraise  the  loss  or  damage;  and  in 
•case  of  disagreement  the  two  so  chosen  to  select  a  third,  who 
shall  act  as  an  umpire  on  disputed  points  only,  and  their 
award,  in  writing,  duly  sworn  to,  shall  be  binding  on  the 
parties  hereto  as  to  the  amount  of  said  loss  or  damage,  but 
no  appraisal  or  agreement  for  appraisal  shall  be  construed  as 
•evidence  of  the  validity  of  said  policy  or  the  company's  lia- 
bility therein;  and  each  party  to  pay  their  own  appraiser, 
and  one-half  the  umpire's  fee. 

"4.  The  defendant  further  alleges,  that  in  accordance  *** 
with  said  agreement  and  conditions  contained  in  said  policy 
the  defendant,  after  said  fire,  in  writing,  notified  and  re- 
quested the  plaintiff  to  submit  the  differences  of  opinion 
between  the  plaintiff  and  this  defendant,  in  relation  to  the 
amount  of  loss  or  damage  which  the  plaintiff  had  sustained, 
to  two  disinterested  and  competent  men,  in  accordance  with 
the  terms  of  said  policy,  to  ascertain  and  estimate  and  ap- 
praise the  said  loss  or  damage,  and  requested  the  plaintiff  to 
notify  this  defendant  of  the  person  whom  the  plaintiff  had 
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selected  to  act  as  appraiser  in  that  behalf;  that  thereupon  the 
phiintiflf  did  select  an  appraiser,  and  notified  this  defendant 
of  said  fact,  whereupon  this  defendant  selected  one  F.  W. 
Hollingsworth,  of  Davenport,  Nebraska,  to  act  as  its  appraiser, 
and  notified  the  plaintiflfof  that  fact;  that  within  a  few  days 
thereafter,  and  before  any  step  had  been  taken  by  the  plain- 
tiff" or  defendant,  or  by  the  appraisers  so  appointed,  to  make 
any  appraisement  of  said  loss  or  damage,  this  defendant  was 
informed  that  the  said  Hollingsworth  was  not  a  disinterested 
appraiser,  whereupon  the  defendant  at  once,  on  the  11th  day 
of  January,  1892,  notified  the  plaintiff"  in  writing  that  this 
defendant  withdrew  the  name  of  F.  W.  Hollingsworth  to  act 
as  its  arbitrator,  and  that  it  would  within  a  reasonable  time 
appoint  another  person  to  act  as  its  arbitrator  as  aforesaid; 
that  three  days  afterward,  to  wit,  on  the  14th  day  of  Jan- 
uary, 1892,  this  defendant  notified  the  plaintiff  that  it  had 
selected  one  Josepli  Williams  to  act  as  its  appraiser  instead 
of  said  Hollingsworth;  that  two  days  later,  to  wit,  on  the  16tb 
day  of  January,  1892,  this  defendant  appeared  at  Davenport, 
Nebraska,  with  the  said  appraiser  and  notified  the  plaintiff" 
tliat  it  was  ready  and  willing  to  proceed  at  once  to  said  ap- 
praisement, but  the  plaintiff,  in  violation  of  the  terras,  con- 
ditions, and  agreements  contained  in  said  policy,  failed, 
neglected,  and  refused  to  proceed  with  the  appraisement,  or 
to  enter  into  any  agreement  for  any  future  day  upon  which 
to  appraise  said  loss  or  damage,  if  any,  to  ***  said  property; 
that  subsequently  thereto,  to  wit,  in  the  latter  part  of  Jan- 
uary, 1892,  this  defendant  again  demanded  of  the  plaintiff 
an  arbitration  of  said  loss  and  damage  to  said  property,  but 
the  plaintiff  again  refused  to  enter  into  said  appraisal;  and 
the  plaintiff"  had  at  all  times  since  the  said  date  refused  to 
enter  into  any  appraisement  or  arbitration  of  the  amount  of 
loss  or  damage  which  the  plaintiff  may  have  sustained  by 
reason  of  said  fire,  by  means  whereof  the  defendant  has  been 
unable  to  ascertain  or  determine  the  actual  amount  of  said 
plaintifTs  loss  or  damage  by  fire  under  said  policy;  but  the 
defendant  is  informed  and  believes  that  the  actual  loss  and 
damage  sustained  by  the  plaintiff"  under  said  policy  does  not 
exceed  the  sum  of  one  thousand  dollars  ($1,000),  and  that 
by  the  terms  of  said  policy  the  defendant  would  not  in  any 
event  be  liable  for  more  than  three-fourths  of  said  amount, 
to  wit,  the  sum  of  seyen  hundred  and  fifty  dollars  ($750),  but 
the  defendant  alleges  that  by  reason  of  the  failure  and  refusal 


Nov.  189-4.]       Home  Fire  Ins.  Co.  v.  Bean.  715 

of  the  plaintiff  to  have  the  loss  and  damage  hy  said  fire  ap- 
praised as  required  by  said  policy,  prior  to  the  commencement 
of  this  suit,  said  suit  was  at  the  time  of  its  commencement 
premature. 

"  5.  The  defendant  further  alleges  that  the  said  policy  of 
insurance  contains  the  following  agreements,  restrictions, 
and  limitations,  to  wit:  '  18.  No  suit  or  action  of  any  kind 
against  this  company  for  the  recovery  of  a  claim  under  this 
policy  shall  be  sustained  in  any  court  of  law  or  chancery 
until  after  an  appraisement  and  award  shall  have  been  made, 
if  requested,  fixing  the  amount  of  such  claim  in  the  manner 
above  provided.' 

"  6.  The  defendant  further  alleges  that  no  appraisement  or 
award  has  been  made  fixing  the  amount  of  plaintifiTs  claim 
under  said  policy,  although  the  same  has  been  requested  in 
writing  by  the  defendant  as  hereinbefore  set  forth.  Where- 
fore the  defendant  prays  that  the  plaintiff's  action  be  dis- 
missed and  the  defendant  recover  its  costs." 

*■*'  There  was  then  filed  for  Mrs.  Bean  what  was  styled 
*'  a  reply,"  but  which  was  in  fact  a  general  demurrer  to  the 
second,  third,  fourth,  fifth,  and  sixth  paragraphs  of  the  an- 
swer. This  was,  on  hearing,  sustained,  an  exception  to  the 
ruling  was  taken  by  counsel  for  the  company,  and  the  com- 
pany declined  to  plead  further.  A  jury  was  waived,  and  the 
case  tried  on  its  merits  and  submitted  to  the  court,  and  at  a 
subsequent  date,  during  the  same  term,  the  court  made  a 
finding  in  favor  of  Mrs.  Bean,  and  that  there  was  due  her 
from  the  company  the  sum  of  $1,162.75,  and  allowed  the 
further  amount  of  $60  as  an  attorney  fee.  Motion  for  a  new 
trial  was  filed  on  behalf  of  the  company,  which  was  overruled 
and  judgment  was  rendered  in  accordance  with  the  findings. 
The  company  brings  the  case  here  for  review. 

It  is  argued  by  counsel  for  plaintiff  in  error  that  inasmuch 
as  the  company,  in  its  answer,  had  denied  that  the  loss  was 
total,  the  defendant  in  error  should  not  have  been  allowed  to 
prove  a  waiver  of  the  proofs  of  loss  unless  it  was  alleged  in 
the  petition  or  the  reply,  and  that  it  was  not  alleged  in  either; 
that  there  was  no  evidence  that  proofs  of  loss  were  furnished, 
and  hence  the  defendant  in  error  was  not  entitled  to  recover, 
and  the  judgment  should  be  reversed,  and  a  new  trial 
awarded.  The  petition  contained  the  following  allegation: 
"That  the  defendant  company  demanded  an  arbitration  of  said 
loss  in  writing,  and  after  arbitrators  had  been  chosen  said 
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defendant  withdrew  the  name  of  its  arbitrator,  but  continued 
negotiations  for  settlement,  and  subsequently  demanded  a 
new  board  of  arbitrators  be  appointed  to  fix  amount  of  said 
loss."  This  was  certainly  a  sufficient  statement  of  a  demand 
for  arbitration,  and  was  followed  by  proof  of  the  fact.  This 
was  a  sufficient  pleading  of  the  waiver  of  the  proofs  of  loss, 
and  amply  supported  by  the  evidence,  and  relieves  this 
branch  of  the  case  of  the  objections  urged  against  it.  Both 
pleadings  and  evidence  showed  a  waiver  of  proofs  of  loss. 
Where  ***  arbitration  is  demanded,  it  is  a  waiver  of  the 
proofs  of  loss:  Walker  y.  German  Ins.  Co.  of  Freeport,  51  Kan. 
725,  and  cases  there  cited. 

Another  assignment  is  that  it  was  error  to  austain  a  de- 
murrer to  certain  portions  of  the  answer,  and  thus  strike 
them  from  the  answer,  or  exclude  them  from  the  issues. 
The  petition  pleaded  the  issuance  of  the  policy,  gave  its  num- 
ber, and  made  it  a  part  of  the  petition.  The  answer  admitted 
the  issuance  of  the  policy,  and  denied  that  the  loss  was  total. 
Under  this  condition  of  the  pleadings,  if  the  company  had 
proved  that  the  loss  was  not  a  total  one,  it  would  have  been  en- 
titled to  the  benefit  of  all  the  provisions  of  the  policy  as  they 
were  pleaded  and  admitted  to  exist.  The  issuance  and  exist- 
ence of  the  policy  in  its  entirety  had  been  pleaded  by  one 
party  and  admitted  by  the  other,  and  had  thus  become  a  part 
of  the  record  without  further  proof.  Referring  to  that  portion 
of  the  answer  in  which  the  demand  for  arbitration  is  alleged, 
and  the  further  complaint  that  by  reason  of  fault  on  the  part 
of  defendant  in  error  the  arbitration  was  not  made,  and  that 
this  being  a  condition  of  the  policy  upon  the  fulfillment  of 
the  requirements  of  which  the  company  was  entitled  to  in- 
sist, hence  the  suit  was  prematurely  brought,  and  the  con- 
tention that  it  was  error  for  the  court  to  sustain  a  demurrer 
to  the  part  of  the  answer  in  which  this  was  pleaded,  we  think 
the  action  of  the  court  was  not  erroneous,  as  this  court  has 
decided  that  such  a  provision  in  the  policy  was  void:  See 
German- American  Ins.  Co.  v.  Etherton,  25  Neb.  505,  and  cases 
cited. 

It  is  next  claimed  that  the  court  erred  in  finding  for  the 
defendant  in  error  for  the  full  amount  for  which  the  suit 
was  brought.  The  policy  upon  which  the  action  was  based 
stated  that  "in  consideration  of  forty-two  dollars  do  insure 
Mrs.  R.  J.  Bean  against  loss  or  damage  by  fire  to  the  amount 
of  twelve   hundred  dollars    ($1200) Other  insur- 
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ance  permitted,  not  to  exceed  three-fourths  of  the  actual 
***  cash  value  of  the  property.  In  case  the  amount  of  insur- 
ance exceeds  three-fourths  of  the  actual  cash  value  at  the 
time  of  fire,  this  company  shall  be  liable  only  for  its  pro  rata 
share  of  three-fourths  of  the  actual  cash  value  of  said  prop- 
erty." It  might  be  said  here  that  probably  the  part  of  the 
policy  in  which  the  above  statement  appears  limiting,  under 
the  condition  set  forth,  the  liability  to  a  share  of  the  cash 
value  only,  refers  to  a  loss  where  there  is  other  insurance  on 
the  property,  but  it  is  contended  by  the  counsel  for  the  com- 
pany that  it  applies  to  all  cases  and  to  the  case  at  bar  in  the 
adjustment  of  the  loss  between  the  insurer  and  insured.  In 
this  we  cannot  agree  with  counsel.  Our  statute  (on  this  sub- 
ject see  Comp.  Stats.  1893,  c.  43,  sees.  43,  44)  not  only  states 
that  where  the  property  shall  be  wholly  destroyed  that  the 
amount  written  in  the  policy  shall  be  taken  conclusively  to 
be  the  true  value  of  the  insured  property,  but  that  it  shall, 
also  be  the  true  amount  of  the  loss  and  measure  of  dam- 
ages. To  give  to  the  provision  of  the  policy  we  have  quoted 
the  force  and  effect  claimed  for  it  would  be  in  direct  conflict 
with  the  provision  of  our  statutes.  This  portion  of  the  policy 
was  invalid  and  could  not  be  enforced. 

The  judgment  of  the  district  court  is  aflBrmed. 

Insurance — Demand  for  Examination  Waives  Proofs  of  Loss — Enos 
V.  St.  Paul  etc.  Ins.  Co. — A  demand  by  an  insurance  company  for  the  ex- 
amination of  the  insured  under  oath  according  to  the  provisions  of  its  policy 
is  a  waiver  of  proofs  of  loss:  4  S.  Dak.  639;  46  Am.  St  Bep.  796. 

Insuranob  —  Ousting  Courts  of  Jurisdiction  —  Arbitration  as  to 
Amounts. — ^If  a  policy  of  insurance  provides  that  every  matter  in  dispute 
between  the  parties  shall  be  submitted  to  arbitration,  including  the  right 
to  recover  at  all,  such  condition  is  void  as  an  attempt  to  oust  the  courts  of 
their  jurisdiction;  but  a  stipulation  therein  that  amounts  or  values  shall  be 
submitted  to  arbitration  is  valid,  and  such  arbitration  may  be  made  a  con- 
dition precedent  to  the  right  to  recover:  Niagara  Fire  Ins.  Co,  v.  Bishop, 
154  111.  9;  45  Am.  St.  Rep.  105,  and  note;  monographic  note  to  Uiler  v. 
Travelers'  Ins.  Co.,  8  Am.  St.  Rep.  922,  on  whether  parties  may  by  their 
stipulations  inserted  in  a  contract  make  a  rule  of  evidence  by  which  the 
courts  must  be  bound  in  litigation  subsequently  arising  under  such  contract, 
showing  that  stipulations  in  a  contract  which  assume  to  divest  the  courts  of 
their  established  jurisdictions,  and,  as  conditions  precedent  to  an  appeal 
to  the  courts,  are  void.  If  a  policy  of  insurance  contains  a  provision  to  pay 
the  loss,  a  condition  that  if  any  difference  or  dispute  arises  touching  the  loss 
it  shall  be  referred  to  arbitration  will  not  prevent  an  action  on  the  policy 
before  the  reference.  Even  a  by-law  of  the  company  containing  soch  a  con- 
dition  is  no  answer  to  an  action  on  the  policy:  See  monographic  note  to 
Commercial  Union  Assur.  Co.  v.  Hocking,  2  Am.  St.  Rep.  566,  670,  on  agree- 
ments to  submit  to  arbitration. 
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Insurance— Conclusiveness  ot  Amount  Written  in  Policy. — ^If,  after 
a  statute  making  the  amount  written  in  a  policy  of  fire  insurance,  the  true 
value  of  the  property,  the  amount  of  the  loss,  and  the  measure  of  damages, 
in  case  of  total  destruction,  takes  effect,  the  parties  stipulate  for  a  dififerent 
measure  of  damages,  the  amount  written  in  the  policy  must  control  on 
grounds  of  public  policy,  and  cannot  be  changed  by  such  stipulation:  Reilly 
▼.  Fi-ankUn  Ina.  Co.,  43  Wis.  449;  28  Am.  Bep.  552. 


Haley  v.  State. 

[42  Nbbsaska,  556.] 
Imtkrstatb  Commerob  —  Original  Package. — If  bottles  of  intoxicating 
liquor,  each  iaclosed  in  a  sealed  paper  box,  and  all  the  paper  boxes 
packed  in  a  wooden  box,  are  shipped  from  one  state  to  another,  where 
each  sealed  paper  box  is  sold  separately,  the  wooden  box,  and  not  each 
sealed  paper  box,  is  the  "original  package";  and  such  sale,  without  au- 
thority, is  in  violation  of  the  state  law  regulating  the  license  and  sale  of 
malt,  spirituous,  and  vinous  liquors. 

W.  S.  Morlan,  for  the  appellant. 

George  H.  Hastings,  attorney  general,  for  the  state. 

*"  Harbison,  J.  July  14,  1890,  an  information  was  filed 
in  the  district  court  of  Harlan  county,  in  one  count  of  which 
the  defendant  (plaintiff  in  error)  was  charged  with  the  un- 
lawful sale  of  spirituous  liquor  to  one  Charles  Hecht  on  the 
fourth  day  of  July,  1890,  in  said  county.  From  the  record 
it  further  appears  that  on  the  thirteenth  day  of  October, 
1890,  the  plaintiff  in  error  appeared  in  court  accompanied  by 
his  attorney,  and  the  state  being  represented  by  its  attorneys, 
the  case  was  called  for  trial,  a  jury  was  waived,  and  the  case 
submitted  to  the  court  on  the  following  stipulated  statement 
of  facts: 

"  That  said  defendant,  A.  L.  Haley,  on  the  fourth  day  of 
July,  1890,  at  Republican  City,  in  Harlan  county,  Nebraska, 
did  then  and  there  sell  to  one  Charles  Hecht  one-half  pint  of 
spirituous  liquors,  to  wit,  one-half  pint  of  whisky,  without 
obtaining  a  license,  druggist's  permit,  or  other  authority 
therefor  under  the  laws  of  the  state  of  Nebraska. 

558  "  It  ig  further  stipulated  that  the  liquor  was  sold  by 
the  said  A.  L.  Haley,  as  agent  for  S.  R.  Clieadle,  of  St.  Louis, 
Missouri,  he  having  been  appointed  such  agent  by  said  S.  R. 
Cheadle,  as  shown  by  Exhibit  A,  attached  as  a  part  of  this 
stipulation;  that  the  liquor  was  sold  in  a  half-pint  flask, 
packed  in  a  paper  box  sealed  with  sealing  wax,  and  was  sold 
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without  said  paper  box  being  broken,  and  was  shipped  from 
St.  Louis  directly  to  Republican  City,  and  in  that  package 
was  sold  directly  to  said  Charles  Hecht,  and  that  a  number 
of  those  paper  packages  were  packed  in  a  wooden  box  and  so 
shipped  in  said  wooden  box,  and  that  this  said  package  was 
in  such  wooden  box,  and  said  wooden  box  was  opened  to  ob- 
tain said  paper  package  therefrom." 

Exhibit  A  is  as  follows: 

"Know  all  men  by  these  presents,  that  I,  S.  R.  Cheadle,  of 
the  town  of  St.  Joseph,  in  the  state  of  Missouri,  do  hereby 
make,  constitute,  and  appoint  Anthony  L.  Haley,  of  the  vil- 
lage of  Republican  City,  in  the  state  of  Nebraska,  my  true, 
suflScient,  and  lawful  agent  for,  and  in  my  name,  place,  and 
stead,  to  sell  and  dispose  of  such  beer,  wine,  brandy,  whisky, 
and  other  goods  and  merchandise  as  I  may  see  fit  to  ship  to 
him  to  be  sold  in  said  village  of  Republican  City,  it  being  pro- 
vided and  distinctly  understood  that  all  goods  and  merchan- 
dise so  shipped  and  sold  by  said  Anthony  L.  Haley  shall  be 
sold  only  in  the  original  packages  in  which  the  same  are 
shipped,  and  that  the  said  Anthony  L.  Haley  shall  not,  di- 
rectly or  indirectly,  sell  or  otherwise  dispose  of  any  beer, 
wines,  brandy,  or  whisky  for  the  period  of  one  year  from 
this  date,  except  such  as  shall  be  shipped  to  him  at  said 
village  of  Republican  City  by  me,  and  shall  in  no  manner 
act  as  agent  for  any  other  person  or  persons,  or  engage  in  any 
other  business  than  as  agent  for  me  for  the  period  of  one 
year  from  this  date,  dated  this  3d  day  of  July,  1890. 

"  S.  R.  Cheadlb. 
" -,  Witness." 

»5»  From  a  consideration  of  the  foregoing  statement  the 
court  adjudged  the  plaintiff  in  error  guilty  as  charged  in  the 
information,  and  sentenced  him  to  pay  a  fine  of  one  hundred 
dollars  and  costs  of  the  action.  Motion  for  a  new  trial  was 
filed  on  behalf  of  plaintiff  in  error,  which  was  overruled, 
and  he  has  duly  prosecuted  a  petition  in  error  to  this  court. 
As  will  be  gathered  from  the  foregoing  stipulated  statement 
of  facts,  it  is  admitted  that  the  sale  of  the  liquor  occurred, 
and  that  the  plaintiff  in  error  had  no  license  or  permit  from 
the  proper  authorities  to  make  such  sale.  The  only  question 
raised  and  argued  by  counsel  for  plaintiflT  in  error  is  that  the 
sale  of  the  half  pint  flask,  inclosed  in  its  paper  box,  and 
the  box  sealed  with  wax,  was  a  sale  by  him,  as  agent,  in  the 
original  package  in  which  it  had  been  shipped  to  him  by  his 
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principal  from  St.  Louis,  Missouri,  to  Republican  City,  in 
this  state,  and  was  a  sale  which  was  legal  and  allowable 
under  the  law  regulating  commerce  between  the  states.  The 
bottle  of  liquor  sold  was,  it  appears,  packed  with  other  bottles 
of  liquor,  similarly  inclosed  in  sealed  paper  boxes,  in  a 
wooden  box  at  St.  Louis,  the  place  of  shipment,  and  in  tha 
wooden  box  shipped  to  and  received  by  plaintiflF  in  error  at 
Republican  City,  the  wooden  box  being  opened,  and  the  paper 
box  containing  the  half  pint  of  whisky  taken  therefrom  and 
sold.  The  case  turns  entirely  upon  the  determination  of 
which  was  the  "  original  package,"  the  wooden  box  in  which 
the  several  boxes  were  packed  for  shipment,  or  the  sealed 
paper  box  in  which  the  half  pint  flask  of  whisky  was  inclosed. 
In  the  year  1890  the  supreme  court  of  the  United  States 
rendered  a  decision  in  the  case  of  Leisy  v.  Hardin^  135  U.  S. 
100,  popularly  referred  to  as  the  "  Original  Package  Deci- 
sion," in  and  by  which  the  doctrine  was  promulgated  and 
established  that  intoxicating  liquors  could  be  imported  or 
shipped  into  any  state  from  any  other  state,  and  the  importer 
or  shipper  could,  by  himself  or  agent,  so  long  as  the  liquors 
were  in  the  unbroken  original  package  in  which  they  were 
shipped,  ***  sell  them,  regardless  of  the  provisions  of  the  law 
of  the  state  into  which  the  liquors  were  shipped.  The  case 
of  Leisy  v.  Hardin^  135  U.  S.  100,  was  by  a  divided  court, 
there  being  a  dissenting  opinion  written  by  Mr.  Justice  Gray 
and  concurred  in  by  Mr.  Justice  Harlan  and  Mr.  Justice 
Brewer.  The  decision  of  Leisy  v.  Hardin^  135  U.  S.  100, 
overruled  and  set  aside  what  had  been  considered  as  the 
settled  doctrine  or  rule  upon  the  subject  involved  during  a 
number  of  years  prior  to  its  announcement.  The  doctrine  of 
the  case  was  accepted  by  the  state  courts  as  authoritative, 
and  followed,  and  was  very  quickly  adopted,  and  advantage 
taken  of  the  privilege  it  accorded,  by  parties  manufacturers 
or  sellers  of  liquors;  and  what,  in  popular  parlance,  were 
known  as  "original  package  houses"  sprung  into  existence 
in  many  states  where  prohibitory  laws  or  stringent  license 
provisions  had  been  enacted  and  were  in  force.  There  very 
soon  followed  an  act  of  Congress  called  the  *'  Wilson  Law" 
(see  act  of  Congress  August  8,  1890,  Pub.  Laws,  5l8t  Cong., 
First  Sess.,  c.  728),  which  destroyed  the  force  and  effect  of 
the  decision  in  the  case  of  Leisy  v.  Hardin,  135  U.  S.  100. 
The  act  referred  to  was  approved  about  three  months  after 
the  announcement  of  the  supreme  court's  decision.     In  the 
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mean  time  quite  a  number  of  cases  had  arisen  in  the  courts 
of  the  states  wliere  the  business  of  selling  in  original  pack- 
ages had  been  established,  and  the  controversies  in  them 
had  been,  by  habeas  corpus  or  other  proceedings,  in  many 
instances,  transferred  to  the  federal  courts,  and  one  of  the 
questions,  very  often  a  disputed  one,  and  adjudicated  in  these 
cases,  was  the  one  by  which  a  definition  of  what  was  an 
original  package  was  sought  and  necessary  to  a  decision  of 
the  particular  case.  In  discussing  what  is  meant  by  an 
original  package,  in  the  case  of  Commonwealth  v.  Schollen- 
berger,  156  Pa.  St.  201,  36  Am.  St.  Rep.  32,  the  following 
language  is  used: 

"  We  have  examined  the  decisions  of  the  supreme  court  of 
the  United  States  for  a  definition  of  the  term  *  original  pack- 
age.' It  ***  does  not  seem,  however,  to  have  received,  and 
perhaps  at  this  time  is  not  capable  of,  a  precise  definition 
that  ftiay  be  applied  to  it  in  all  cases.  The  idea  for  which  it 
stands  is,  however,  not  difficult  of  apprehension  or  statement. 
The  methods  adopted  by  manufacturers  and  importers  for 
packing  and  preparing  goods  for  transportation  by  sea  or 
land  differ  with  the  differences  in  the  character,  bulk,  and 
material  of  the  merchandise  itself.  The  general  purpose  is 
to  adopt  that  form  and  size  of  package  best  adapted  to  the 
safe  and  convenient  transportation  and  delivery  of  the  par- 
ticular class  of  goods  to  be  moved,  because  the  convenience 
of  the  trade  will  be  best  subserved  thereby.  Such  packages, 
put  up  with  a  view  to  the  convenience  and  security  of  trans- 
portation and  handling,  in  the  regular  course  of  trade,  are 
the  original  packages  of  commerce.  If  we  look  at  the  mean- 
ing of  the  word  '  employed,'  we  are  brought  to  the  same  con- 
clusion. 'Original'  means  pertaining  to  the  beginning  or 
origin;  the  first  or  primitive  form  of  a  thing.  'Package' 
means  a  bundle  or  parcel  made  up  of  several  smaller  par- 
cels, combined  or  bound  together  in  one  bale,  box,  crate,  or 
other  form  of  package.  An  'original  package'  is  such  form 
or  size  of  package  as  is  used  by  producers  or  shippers  for  the 
purpose  of  securing  both  convenience  in  handling  and  secu- 
rity in  transportation  of  merchandise  between  dealers  in  the 
ordinary  course  of  actual  commerce.  Such  packages  are 
not  always  made  up  by  putting  smaller  packages  or  bundles 
together,  but  may  include  any  form  of  receptacle  that  shall 
hold  a  fixed  quantity;  as  a  barrel  of  sugar  or  salt,  a  bag  of 
coffee,  a  chest  of  tea,  and  the  like.    The  package  must  not 
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be  divided  or  its  unity  destroyed.  When  it  is  received  un- 
broken from  the  importer  through  the  custom-house,  or  from 
the  manufacturer  by  the  ordinary  channels  of  transportation, 
it  is  within  the  prctection  of  the  interstate  commerce  doc- 
trine, and  the  state  may  not  subject  it  to  vexatious  delays, 
appraisement,  taxation,  or  trade  restriction.  But  it  has  never 
been  held  that  the  importer  •**  might  subdivide  his  package, 
and  dispose  of  its  several  parts  in  detail.  On  the  contrary, 
in  many  cases  the  United  States  courts  have  held  that,  upon 
such  subdivision  or  breaking  of  bulk,  the  original  package 
ceased  to  be  such,  and  the  goods  became  mixed  with,  and 
indistinguishable  from,  the  merchandise  already  within  the 
state,  and  therefore  subject  to  state  laws.  This  assigns  to 
each  jurisdiction  its  proper  powers.  The  general  government 
protects  the  citizens  of  tlie  several  states  in  the  movement  of 
their  commodities  across  state  lines  for  the  purpose  of  com- 
merce. The  state  regulates  the  retail  trade  conducted  Within 
its  own  borders,  and  forbids  the  sale  of  such  articles  to  its 
citizens  as  it  finds  to  be  injurious  to  them." 

In  the  case  of  Keith  v.  State  and  Eion  v.  State,  91  Ala.  2, 
viecided  by  the  supreme  court  of  Alabama,  it  was  held: 
*'  Where  several  bottles  of  liquor,  each  bottle  separately 
wrapped  in  paper  labeled  'original  package,'  and  marked 
with  the  name  of  the  importer,  are  placed  in  an  open  box, 
and  shipped  therein  into  the  state,  the  box  is  the  original 
package."  In  Rion's  case  it  appeared  that  the  bottles  were 
each  wrapped  in  paper  marked  "original  package,"  and 
placed  in  an  open  box,  with  hay  between  them,  the  box 
marked  with  the  number  of  bottles  it  contained,  and  their 
sizes,  and,  thus  packed,  they  were  shipped.  In  determining 
which  was  the  original  package,  the  court  says  in  the  text 
of  the  opinion:  "Merely  labeling  each  bottle  'original  pack- 
age' did  not  make  it  one,  if  it  was  not  really  an  original 
package.  The  term  'to  pack,' in  its  ordinary  signification, 
especially  when  used  in  reference  to  carriage,  means  to  place 
together  and  prepare  for  transportation,  as  to  make  up  a 
bundle  or  bale,  and  package  is  a  bundle  or  bale  made  up  for 
transportation.  It  may  consist  of  a  single  article;  but  when 
separate  articles  are  placed  together  and  prepared  for  trans- 
portation in  a  bundle,  or  bale,  or  box,  or  other  receptacle, 
they  do  not  form  as  many  separate  and  distinct  packages  as 
there  are  articles,  though  they  may  be  wrapped  ***  separately. 
The  case  or  boj^  or  bale  in  which  separate  articles  are  placed 
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together  for  transportation  constitutes  the  'original  package* 
in  the  commercial  sense." 

In  the  case  of  In  re  Harmon,  43  Fed.  Rep.  372,  a  case  in 
which  Harmon,  as  agent  for  one  Jordan,  a  citizen  of  Tennes- 
see, in  Mississippi,  received  from  his  principal  by  express 
boxes  in  which  were  packed  bottles  or  flasks  of  whisky, 
some  holding  a  pint  and  others  a  quart  each.  The  bottles 
were  each  inclosed  in  a  paper  wrapper  or  box,  and  the  wrap- 
per sealed  with  mucilage  or  sealing  wax,  and  were  placed  in 
pine  boxes  which  were  without  covers,  being  furnished  by 
the  express  company  and  to  be  returned  to  thetn  when 
empty.  The  bottles  of  liquor  were  kept  in  the  pine  boxes 
until  a  customer  was  obtained,  when  his  purchase  of  one  or 
more  bottles  was  removed  therefrom  and  delivered.  Har- 
mon was  informed  against,  arrested  under  the  state  law  for 
making  such  sales  of  liquor,  convicted,  and  sentenced  to  pay 
a  fine  and  to  imprisonment  in  the  county  jail,  and  upon  be- 
ing so  imprisoned,  appealed  to  the  federal  court  for  a  writ  of 
habeas  corpus,  and  the  court  states  its  conclusion  as  to  what 
constituted  the  original  package,  the  pine  box  or  the  bottles 
in  the  following  language:  "  Where  bottles  of  whisky,  each 
sealed  up  in  a  paper  wrapper  and  closely  packed  together  in 
uncovered  wooden  boxes  furnished  by  an  express  company 
and  marked  'to  be  returned,'  are  shipped  from  one  state  to 
another,  the  boxes,  and  not  the  bottles,  constitute  the  '  orig- 
inal packages'  within  the  meaning  of  the  decisions  of  the 
supreme  court  upon  the  interstate  commerce  provision  of  the 
national  constitution."  To  the  same  effect  are  Harrison  v. 
State  (Ala.,  Nov.  1890),  10  South.  Rep.  30;  State  v.  Chapman,  1 
S.  Dak.  414;  Commonwealth  v.  Swihart,  138  Pa.  St.  629;  Smith 
V.  Slate,  54  Ark.  248.  To  the  contrary  are  the  Iowa  cases  of 
State  V.  Coonan,  82  Iowa,  400,  and  State  v.  Miller,  86  Iowa, 
638,  in  which  the  doctrine  announced  in  State  v.  '**  Coonan^ 
82  Iowa,  400,  was  followed.  The  rule  stated  in  these  cases  de- 
cided by  the  Iowa  court,  and  the  reasoning  employed  in 
them  upon  which  the  court  bases  its  decisions,  are  not  so 
satisfactory  or  conclusive  as  to  induce  us  to  follow  them. 

We  think  the  cases  herein  quoted  and  cited  from  the  fed- 
eral and  state  courts,  which  hold  that  the  box  or  package  ia 
which  the  importer  of  the  liquors  ships  them,  be  it  large  or 
small,  containing  only  one  bottle  or  more  than  one,  is  the 
"original  package,"  that  the  shipper,  by  his  act  in  makitig 
up  the  package  for  shipment,  determined  what  it  should  be, 
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state  the  correct  rule.  If  he  desired  it  to  consist  of  only  one 
bottle,  he  could  so  have  constituted  it  by  shipping  in  the 
case  at  bar  one  of  the  flasks  covered  as  it  was  alone;  if  he 
placed  a  number  of  them  in  a  pine  box,  because  of  his  act, 
the  package  which  was  to  be  transported,  when  received  by 
his  agent,  could  be  sold  in  its  condition  when  shipped,  but 
if  opened,  then  its  several  parts,  if  removed  from  the  box  or 
case,  could  no  longer  be  considered  or  sold  each  as  an  orig- 
inal package. 

It  follows  that  the  decision  of  the  district  court  was  rights 
and  its  judgment  is  aflBlrmed. 


"Original  Packaob." — The  case  or  box  or  bale  in  which  separate  arti- 
cles are  placed  together  for  transportation  constitutes  the  "original  pack- 
age "  in  the  commercial  sense.  No  single  article  therein,  though  separately^ 
wrapped,  is  an  original  package:  State  v.  Parsons,  124  Mo.  436;  46  Am.  St. 
Rep.  457,  and  note;  and  this  applies  to  bottles  of  intoxicating  liquor  taken 
out  of  the  boxes  in  which  they  were  shipped  before  being  exposed  for  sale: 
See  monographic  note  to  People  v.  Wemple,  27  Am.  St.  Rep.  65^  on  the 
constitutionality  of  atate  regulations  of  interstate  commerce. 


Greene  v.  Greene, 

[42  Nebraska,  634.] 

Husband  and  Wife  as  Witnesses  against  Each  Other — Specific  Per- 
formance.— Under  a  statute  piohibitiug  a  husband  and  wife  from  tes- 
tifying against  each  other,  except  in  certain  criminal  proceedings, 
neither  can  testify  against  the  other  in  a  suit  by  him  against  her  ta 
compel  the  specific  performance  of  her  contract  to  convey  to  him  cer- 
tain real  estate. 

Statutes  —  Repeal  —  Married  Women  as  Witnesses. — A  statute  disa- 
bling a  married  woman  from  testifying  is  not  repealed  by  the  enactment 
of  a  statute  entitled  "Married  Women,"  but  containing  no  reference 
to  the  right  of  a  married  woman  to  testify. 

Specific  Performance— Husband  and  Wife— Wife's  Contract. — In  » 
suit  by  a  husband  to  compel  the  specific  performance  of  his  wife's  con- 
tract to  convey  to  him  certain  real  estate,  specific  performance  should 
not  be  decreed  when  her  defense  is  that  the  contract  was  procured  by 
fraud  and  duress  and  undue  influence  exercised  over  her  by  her  hus- 
band, and  the  evidence  establishes  that  the  contract  was  executed  be- 
cause of  a  species  of  matrimonial  coercion  and  undue  influence,  though 
it  fails  to  establish  fraud  or  duress. 

Specific  Performance— Husband  and  Wife  —  Consideration. — A  hus- 
band cannot  compel  the  specific  performance  of  his  wife's  contract  to 
convey  to  him  certain  real  estate  if  no  consideration  for  such  contract 
is  made  to  appear. 

Bfbcific  Performance  —  Husband  and  Wife— Wife's  Contract— Bur- 
den OF  Froov. — If  a  husband  claims,  in  an  action  by  him  to  compel 
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specific  performance  of  his  wife's  contract  to  convey  to  him  certain  real 
estate,  that  the  consideration  for  the  contract  was  her  love  and  affec- 
tion for  him,  or  that  she  intended  because  he  waa  her  husband  to 
make  a  gift  of  the  land  to  him,  the  burden  is  upon  him  to  prove  that 
•he  made  the  contract  freely  and  volunturdy,  with  full  knowledge  of 
all  the  facts  surrounding  it,  without  any  fraud  being  practiced  upon 
her,  and  that  she  was  not  induced  to  make  it  by  his  coercion  or  undue 
influence. 

George  B.  France  and  N.  V.  Harlan,  for  the  appellant. 

John  H.  Ames  and  Sedgwick  &  Power,  for  the  appellee. 

•'*  Raqan,  C.  Robert  Blair  died  in  the  state  of  New 
Jersey  about  the  year  1887,  owning  the  legal  title  to  the  south 
half  of  the  southeast  quarter  of  section  31,  in  township  11 
north, and  range  2  west  of  the  sixth  parallel  meridian,  and 
lot  11,  in  block  58,  in  the  city  of  York,  in  York  county,  Ne- 
braska. Mr.  Blair  left  a  will,  in  and  by  which  he  devised  an 
undivided  one-half  of  this  real  estate  to  his  daughter,  Mrs. 
Rachel  B.  Greene,  then  and  now  the  wife  of  Charles  Greene, 
and  an  undivided  one-half  of  said  real  estate  to  his  two 
•daughters,  Mesdames  Armstrong  and  Adams.  Charles  Greene 
and  Rachael  Greene,  his  wife,  at  this  time  resided  in  the  city 
of  York,  Nel)raska.  About  the  month  of  May,  1888,  Mrs. 
•Greene  instituted  in  tlie  courts  of  New  Jersey  proceedings 
for  contesting  the  will  made  by  her  father.  The  grounds  of 
this  contest  were  that  she  was  the  owner  of  said  real  estate; 
that  her  father  had  loaned  her  the  money  with  which  to  pur- 
chase it,  and  that  he  held  the  title  thereto  in  trust  for  her, 
the  agreement  being  that  the  money  which  he  had  loaned 
her  and  which  paid  for  the  real  estate  was  to  be  charged  to 
her  as  an  advancement  made  to  her  by  her  father  **®  out  of 
her  share  of  his  estate.  About  the  same  time  her  husband, 
Charles  Greene,  brought  suit  in  the  district  court  of  York 
county  against  the  executors  of  Robert  Blair,  his  daughters, 
the  Mesdames  Armstrong  and  Adams,  and  his  wife,  Mrs. 
Rachel  B.  Greene.  In  this  suit  Charles  Greene  alleged  that 
he  was  the  owner  of  the  above-described  real  estate,  and  that 
Robert  Blair,  during  his  lifetime,  held  the  title  thereto  in  trust 
for  him,  the  said  Charles  Greene,  and  that  Robert  Blair  had 
loaned  him,  Greene,  the  money  with  which  to  purchase  this 
real  estate,  and  that  he  held  the  title  in  his,  Blair's,  name, 
as  security  for  the  money  so  advanced.  On  the  twenty- 
fourth  day  of  July,  1888,  a  compromise  and  settlement  of 
the  will  contest  was  had,  and  by  the  terms  of  this  settlement 
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Mesdames  Armstrong  and  Adams  and  their  husbands  quit- 
claimed to  Mrs.  Greene  all  the  interest  in  the  above-described 
real  estate  which  had  been  devised  to  them  by  the  will  of 
their  father,  Robert  Blair,  and  the  said  will  was  then  ad- 
mitted to  probate.  Charles  Greene  was  present  at  this  settle- 
ment and  consented  thereto,  and  one  condition  of  the  settle- 
ment made  was  that  Charles  Greene  should  dismiss  the  suit 
he  had  then  pending  claiming  title  to  this  property  in  York 
county,  Nebraska,  and  relinquish  all  his  claim  of  title  to  said 
property  to  his  wife,  Mrs.  Rachel  B.  Greene.  Charles  Greene 
agreed  to  this  settlement,  and  on  the  twenty-seventh  day  of 
July,  1888,  he  evidenced  his  agreement  by  a  writing,  duly 
signed,  witnessed,  and  acknowledged  by  him,  but  dated  the 
24th  of  July,  1888,  and  in  this  writing  he  agreed  to  dismiss 
without  delay  the  suit  he  had  pending  in  York  county,  and 
relinquish  all  his  claim  of  title  to  the  real  estate  in  favor  of 
his  wife.  On  the  same  day  that  he  executed  this  writing,  to 
wit,  July  27,  1888,  he  and  his  wife,  Rachel  B.  Greene,  en- 
tered into  another  contract  in  writing,  duly  signed,  witnessed, 
and  acknowledged  by  both  of  them,  in  and  by  which  contract 
Mrs.  Greene  agreed  to  convey  to  her  husband  the  real  estate 
above  described,  the  consideration  being  that  Charles  Greene 
would  dismiss  the  ^^''  suit  brought  by  him  and  then  pend- 
ing in  York  county,  Nebraska,  against  his  said  wife  and  the 
heirs  and  executors  of  Robert  Blair,  deceased.  Mrs.  Greene 
having  refused  to  comply  with  this  contract  and  convey  the 
lands  to  her  husband,  he  brought  this  suit  for  the  specific 
performance  of  the  agreement.  The  answer  of  Mrs.  Greene 
to  the  suit,  so  far  as  material  here,  set  out  two  defenses:  (a) 
That  said  agreement  was  procured  from  her  by  fraud,  duress, 
and  by  an  undue  influence  exercised  over  her  by  her  husband; 
(6)  That  Charles  Greene  was  estopped  from  enforcing  this 
contract  by  reason  of  his  agreement  made  on  the  twenty- 
fourth  day  of  July,  1888,  and  evidenced  by  him  in  writing  on 
the  twenty-seventh  day  of  July,  in  settlement  of  the  proceed- 
ings contesting  the  will  of  the  said  Robert  Blair,  deceased. 
The  district  court  found  and  decreed  the  issues  in  favor  of 
Mrs.  Greene,  and  from  this  decree  Mr.  Greene  appeals. 

1.  The  first  argument  relied  upon  here  for  a  reversal  of 
this  decree  is  the  refusal  of  the  district  court  to  permit 
Charles  Greene  to  testify  on  the  trial  of  the  case.  Section 
331  of  the  Code  of  Civil  Procedure  provides:  "The  husband 
can,  in  no  case,  be  a  witness  against  the  wife,  nor  the  wife 
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against  the  husband,  except  in  a  criminal  proceeding  for  a 
crime  committed  by  the  one  against  the  other,  but  they  may 
in  all  criminal  prosecutions  be  witnesses  for  each  other." 
This  provision  of  our  code  was  under  consideration  by  this 
court  (Ryan,  C,  writing  the  opinion)  in  Niland  v.  Kalish,  37 
Neb.  47.  The  action  was  brought  by  the  creditors  of  Solo- 
won  Kalish  to  set  aside  certain  conveyances  made  to  his  wife, 
Adalia  Kalish.  Ou  the  trial  the  creditors  sought  to  have  the 
husband  testify  in  the  case,  and  also  sought  to  have  the  wife 
testify  in  the  case.  The  district  court,  however,  excluded  the 
testiiiioiiy,  and  the  creditors  appealed,  and  this  court  held 
that  neither  the  husband  nor  the  wife  could  testify  in  the  case» 
as,  from  the  nature  of  the  action,  the  testimony  of  the  hus- 
band would  be  against  the  interests  of  his  wife  and  the  testi- 
mony of  the  wife  be  ®*®  against  that  of  her  husband,  and 
the  judgment  of  the  district  court  was  affirmed.  But  it  is 
argued  that  as  by  chapter  53  of  the  Compiled  Statutes  of 
1893,  entitled  "  Married  Wonjen,"  a  married  woman  may 
bargain,  sell,  and  convey  her  real  estate  and  enter  into  con- 
tract with  reference  to  the  same  with  like  effect  as  a  married 
man  may  in  relation  to  his  real  estate,  and  that  a  woman  while 
married  may  sue  and  be  sued  in  the  same  manner  as  if  she 
were  unmarried,  that  therefore  said  chapter  53  repealed  said 
section  331  of  the  Civil  Code,  and  thereby  removed  the  com- 
mon-law disabilities  of  a  married  woman  as  to  testifying. 
This  precise  question  was  before  this  court  in  Skinner  v. 
Skinner,  38  Neb.  756,  and  it  was  there  held:  "But  this  act 
[chapter  entitled  '  Married  Women']  has  no  reference  to  the 
right  of  married  women  to  testify.  It  does  not  define,  nor 
attempt  to  definej  what  shall  be  evidence  nor  who  shall  be 
competent  witnesses  in  any  case.  It  does  not  deal  with  the 
subject  of  either  witnesses  or  evidence.  At  common  law  the 
contracts  of  a  married  woman  were  void,  and  the  object,  and 
the  only  object,  of  this  statute  [said  chapter  53]  was  to  re- 
move her  disability  to  contract  and  to  permit  her  to  contract 
with  reference  to  her  separate  property,  trade,  or  business; 
Godfrey  v.  Megahan,  38  Neb.  748,  and  cases  there  cited; 
Niland  v.  Kalish,  37  Neb.  47.  In  Lawson  v.  Qibson,  18  Neb. 
137,  the  rule  as  to  the  repeal  of  statutes  by  implication  is 
thus  stated:  *A  statute  will  not  be  considered  repealed  by 
implication  unless  the  repugnancy  between  the  new  provision 
and  the  former  statute  is  plain  and  unavoidable.'  Now,  there 
ie  no  repugnancy  whatever  between  section  331  of  the  Code 
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of  Civil  Procedure,  defining  the  cases  and  circumstances  in 
which  a  husband  or  wife  becomes  a  competent  witness  against 
the  other,  and  the  so-called  'Married  Woman's  Act,'  remov- 
ing the  common-law  disabilities  of  a  married  woman  to  make 
contracts  and  sue  and  be  sued.  At  common  law  neither  hus- 
band nor  wife  could  testify  one  against  the  other  in  any  case. 
The  ®'®  rule  still  remains,  except  in  so  far  as  it  has  been 
changed  by  our  statutes."  The  district  court  then  did  not 
err  in  refusing  to  permit  Mr.  Greene  to  testify  in  this  case. 

2.  A  second  argument  relied  upon  for  a  reversal  of  this 
decree  is  that  it  is  not  sustained  by  sufficient  competent  evi-. 
dence.  The  evidence  does  not  establish  that  the  contract 
made  the  basis  of  this  suit  was  obtained  from  Mrs.  Greene 
by  fraud.  She  was  not  misled  by  any  false  representations 
of  her  husband  as  to  the  actual  facts  in  the  case,  as  she  knew 
at  the  time  she  made  the  contract  that  her  husband  had  a 
suit  pending  in  York  county  against  her  and  the  executors 
and  heirs  of  Robert  Blair,  deceased,  in  which  suit  he  claimed 
to  be  the  owner  of  the  property  in  controversy;  nor  does  the 
evidence  establish  that  Mrs.  Greene  was  induced  to  make 
the  contract  sued  upon  because  of  fear  of  violence  or  injury 
to  her  person  at  the  hands  of  her  husband;  but  it  does 
establish  that  Mr.  Greene  did  obtain  this  contract  from  his 
wife  by  a  species  of  matrimonial  coercion,  or  the  exercise  of 
an  undue  influence  over  her,  resulting  from  their  marriage 
relations,  and  this  is  sufficient  to  release  the  wife  from  the 
performance  of  the  contract:  Witbeck  v.  Witbeckj  25  Mich. 
439;  Jenne  v.  Marble,  37  Mich.  322.  The  decree  appealed 
from  is  right  for  another  reason.  Mr.  Greene  agreed  with 
the  executors  and  heirs  of  Robert  Blair — his  wife  included 
among  such  heirs — to  dismiss  the  suit  he  had  brought  in 
York  county  claiming  this  property,  and  to  relinquish  his 
rights  and  claims  to  said  property  to  his  wife,  if  they,  the 
other  heirs  of  Robert  Blair,  would  convey  their  interest  to 
his,  Mr.  Greene's,  wife.  Mrs.  Greene  thus  became  vested 
with  the  entire  property  instead  of  one-half  of  it,  as  provided 
by  the  terms  of  her  father's  will,  and  the  contest  over  the 
will  was  thus  settled  and  compromised,  and  Mr.  Greene 
solemnly  agreed,  and  evidenced  the  agreement  in  writing,  to 
dismiss  the  York  county  suit  and  relinquish  in  favor  of  his 
wife  all  his  claims  to  said  property.  It  is  clear  that  **•  if 
Mr.  Greene  had  not  dismissed  his  suit  his  agreement  made 
in  New  Jersey  in  compromise  of  the  will  contest  could  have 
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been  successfully  pleaded  against  him  in  bar  of  his  further 
prosecution  of  the  action.  The  comproniise  of  the  will  con- 
test was  a  sufficient  consideration  to  support  Mr.  Greene's 
agreement  to  dismiss  his  York  county  suit  and  relinquish  in 
favor  of  his  wife  all  claims  he  had  against  the  real  estate 
involved  therein.  So  far  as  the  record  discloses,  this  agree- 
ment was  made  by  Mr.  Greene  freely  and  voluntarily,  with- 
out any  fraud  practiced  upon  him  and  with  a  full  knowledge 
of  all  the  facts  in  the  case,  and  was,  therefore,  as  binding  on 
Mr.  Greene  as  were  the  agreements  of  the  executors  and  heirs 
of  Robert  Blair,  deceased,  binding  on  tliem:  Prichard  v. 
Sharp,  51  Mich.  432;  Husband  v.  Epling,  81  111.  172;  25  Am. 
Rep.  273.  The  contract,  then,  sued  on  here  has  for  its  sup- 
port no  consideration  whatever.  True,  it  recites  the  pend- 
ency of  the  suit  brought  by  Greene  in  York  county,  and 
that  he  will  dismiss  such  suit  in  consideration  that  his  wife 
would  convey  him  the  property  described  therein;  but  equity 
regards  that  done  which  a  party  is  bound  to  do,  and  hence, 
as  matter  of  law,  the  York  county  suit  was  dismissed  at  the 
very  time  Mr.  Greene  obtained  the  contract  made  the  basis 
of  this  suit.  Mr,  Greene's  action,  then,  is  a  suit  against  his 
wife  for  a  specific  performance  of  her  contract  to  convey  to 
him  certain  lands.  The  contract  is  not  void  because  between 
husband  and  wife,  as  a  married  woman  in  this  state  may 
make  valid  contracts  with  her  husband  in  reference  to,  or 
upon  the  faith  and  credit  of,  her  separate  estate:  May  v.  May, 
9  Neb.  16;  31  Am.  Rep.  399;  Skinner  v.  Skinner,  38  Neb. 
756.  But  to  enable  Mr.  Greene  to  enforce  the  contract  in 
euit  the  burden  was  upon  him  to  show  that  the  contract  had 
for  its  support  some  consideration.  As  already  stated,  the 
evidence  discloses  that  there  was  no  consideration.  If  the 
claim  of  Mr.  Greene  was  that  because  of  her  love  and  affec- 
tion for  him,  or  because  of  the  fact  that  he  was  her  husband, 
his  ***  wife,  by  the  contract,  intended  to  make  him  a  gift  of 
this  land,  then  the  burden  was  upon  Mr.  Grfeene  to  show  that 
his  wife  made  such  contract  freely  and  voluntarily,  with  a 
full  knowledge  of  all  the  facts  in  reference  thereto,  without 
any  fraud  practiced  upon  her,  and  that  she  did  not  make 
such  contract  by  reason  of  the  coercion  or  undue  influence 
of  her  husband:  Boyd  y.  De  La  Montagnie,  73  N.  Y.  498; 
29  Am.  Rep.  197.  The  evidence  does  not  show  these  facts, 
and  the  decree  of  the  district  court  was,  therefore,  right  and 
i^  affirmed. 
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Husband  and  Wife — Witnesses. — If  a  husband  and  his  wife  are  both 
interested  in  the  result  of  a  suit,  neither  is  competent  as  a  witness:  De  Far- 
get  V.  Ryland,  87  Va.  404;  24  Am.  St.  Rep.  659;  and  a  statute  removing  the 
disability  of  witnesses  on  the  ground  of  interest  does  not  render  the  iiusband 
and  wife  competent  witnesses,  the  one  for  or  against  the  other,  even  aa  to 
matters  not  confidential:  Note  to  Johnson  v.  Boict,  8  Am.  St.  Rep.  532. 
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[42  NiBRASKA,  772.] 

ExTRADiTibN — Habeas  Corpcs— Review  of  Evidence. —If  a  requisition 
for  the  return  of  a  fugitive  from  justice  is  accompanied  by  a  copy  of  the 
information  and  of  the  evidence  taken  before  the  committing  magistrate, 
and  the  prisoner,  after  arrest,  is  denied  a  discharge  on  habeas  corpus  in 
the  surrendering  state,  such  evidence,  on  a  review  of  the  judgment  on 
habeas  corpus  by  petition  in  error,  cannot  be  examined  to  see  whether 
it  sustains  a  charge  of  crime  or  a  finding  by  the  magistrate  that  there 
was  probable  cause  for  committing  the  prisoner. 

Extradition — Habeas  Corpus — Evidence  that  Act  Charqed  is  a  Crime. 
A  copy  of  an  indictment  accompanying  a  requisition  for  the  extradition 
of  a  fugitive  from  justice  is  prima  facie  evidence  that  the  act  charged 
therain  is  a  crime  against  the  laws  of  the  demanding  state;  and  a  copy 
of  an  information,  after  a  preliminary  examination  and  a  holding  to 
answer,  is  entitled  to  the  same  weight  as  evidence,  and  will,  ou  habeas 
corpus  proceedings,  be  so  considered. 

Habeas  Corpus — Judgment  on.  How  Reviewed. — Under  the  laws  of  Ne- 
braska a  habeas  corpus  case  is  in  the  nature  of  a  civil  proceeding,  and 
is  reviewable  by  petition  in  error  as  in  other  cases.  Hence,  there  mast 
be  a  motion  for  a  new  trial,  embodying  the  errors  of  which  complaint 
is  made,  and  a  ruling  of  the  trial  court  obtained  thereon;  but,  as  the 
right  to  personal  liberty  is  involved,  the  rule  requiring  such  a  motion 
will  not  always  be  enforced  if  a  reasonable  excuse  is  given  for  oot  mak- 
ing  the  motion. 

Habeas  Corpcs — Section  of  Code  Construed. — A  code  section  stating 
that,  "until  the  legislature  shall  otherwise  provide,  this  code  shall  not 
affect  proceedings  on  habeas  corpus,"  etc.,  applies  only  to  the  applica- 
tion for  the  writ  and  its  hearing,  and  not  to  the  manner  of  reviewing 
the  judgment  thereon  or  its  removal  for  such  purpose. 

Pound  &  Burr,  for  the  appellant. 

Stearns  &  Strode,  for  the  appellee. 

"6  Harrison,  J.  On  October  20,  1894,  H.  H.  Markham, 
governor  of  the  state  of  California,,  issued  a  requisition, 
directed  to  the  governor  of  this  state,  in  which  it  was  stated, 
in  substance,  that  the  plaintiff  in  error  stands  charged  with 
the  crime  of  embezzlement  committed  in  the  county  of  Los 
Angeles,  state  of  California,  and   has  fled  from  justice  and 
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taken  refuge  in  the  state  of  Nebraska,  and  requested  and 
demanded  that  he  be  appreliended  and  delivered  to  a  party 
named,  to  be  conveyed  to  the  state  of  California  to  be  dealt 
with  according  to  law.  With  the  requisition  were  an  affidavit, 
a  copy  of  a  complaint,  or  information,  filed  in  the  superior 
court  of  the  county  of  Los  Angeles,  purporting  to  charge 
plaintiff  in  error  with  the  crime  of  embezzlement,  and  copies 
of  other  papers,  from  which  it  appears  that  he  had  been 
arrested  in  the  state  of  California  and  taken  before  a  magis- 
trate and  given  a  preliminary  examination,  and  in  due  course 
of  the  proceedings  the  information  filed  in  the  superior  court, 
to  which,  upon  arraignment,  he  had  entered  a  plea  of  not 
guilty,  and  pending  trial  beena  dmitted  to  bail.  His  excel- 
lency, Governor  Crounse,  issued  his  warrant  for  the  appre- 
hension of  plaintiff  in  error,  who  was  arrested,  after  which  he 
filed  a  petition  in  the  district  court  of  Lancaster  county  and 
sued  out  a  writ  of  habeas  corpus,  under  which  he  was  pro- 
duced before  the  court,  or  one  of  the  judges  thereof,  and  a 
hearing  had,  which  resulted  in  a  finding  that  he  was  not  un- 
lawfully detained  or  restrained  of  his  liberty,  and  after  an 
application  to  be  admitted  to  bail,  which  was  refused,  error 
has  been  prosecuted  in  his  behalf  to  this  court.  ■ 

The  first  point  argued  by  counsel  for  plaintiflf  in  error  '""'' 
in  his  behalf  is  that  the  testimony  introduced  in  the  prelim- 
inary examination  in  the  magistrate's  court  in  California  is 
attached  to  the  papers  accompanying  the  requisition  of  the 
governor  of  that  state,  and  that  a  consideration  of  the  testi- 
mony will  convince  that  the  plaintiff  in  error  has  not  com- 
mitted the  crime  with  which  it  is  claimed  he  is  charged  in 
the  information.  We  think  it  is  without  our  province  in  this, 
a  proceeding  in  error  to  review  the  action  of  the  district  court 
in  the  habeas  corpus  case,  to  enter  into  an  examination  of 
this  evidence  with  a  view  to  determining  the  question  of 
whether  the  plaintiff  in  error  should  have  been  charged  with 
a  crime,  the  answer  to  such  question  to  depend  upon  a 
decision  of  the  sufficiency  or  insufficiency  of  the  testimony  to 
sustain  the  charge,  and  we  cannot  agree  witb  counsel  that 
inasmuch  as  this  evidence  is  sent  with  and  attached  to  the 
governor's  requisition,  it  becomes  our  duty  to  examine  it  for 
the  purpose  of  ascertaining  whether  the  plaintiff  in  error  stands 
charged  with  a  crime.  It  would,  in  effect,  be  a  review  of  the 
action  of  the  justice  of  the  peace  in  California,  in  holding 
from  this  testimony  that  a  crime  had  been  couiuiitted  and 
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there  was  probable  cause  for  believing  that  pjamtiff  in  error 
committed  it.  This  would  be  passing  back  beyond  the 
superior  court  in  which  information  has  been  filed  against 
him,  and  reviewing  the  case  as  made  upon  the  evidence  in  the 
court  of  the  examining  magistrate.  We  are  convinced  that 
this  cannot  be  done. 

Another  and  the  main  point  insisted  upon  by  counsel  for 
plaintiff  in  error  is  that  the  information  is  insufficient  in 
that  it  does  not  state  a  crime,  and  as  a  portion  of  the  argu- 
ment on  this  point  it  is  claimed  that  inasmuch  as  the  law  of 
California  relating  to  embezzlement  was  not  introduced  in 
evidence  on  the  hearing  of  the  habeas  corpus,  and  that  in 
order  to  be  considered  it  must  have  been  proved  as  any  other 
fact,  or  in  the  absence  of  such  proof  the  court  must  presume 
that  the  law  of  California  in  regard  to  the  '^''^  crime  charged 
is  the  same  as  the  law  of  this  state,  and  if  the  complaint  is 
insufficient  under  the  provisions  of  our  Criminal  Code  in  re- 
lation to  embezzlement,  the  plaintiff  in  error  is  entitled  to  be 
discharged  under  the  habeas  corpus.  In  Hawley  on  Inter- 
state Extradition,  29,  30,  is  the  following  statement  in  refer- 
ence to  the  rule  that  courts  of  one  state  do  not  take  judicial 
notice  of  the  laws  of  another  state:  "  One  of  the  difficulties 
which  is  found  in  determining  whether  or  not  the  act  charged 
is  a  crime  in  the  demanding  state,  and  what  evidence  of  this 
shall  be  deemed  conclusive,  grows  out  of  the  rule  that  the 
courts  of  one  state  cannot  take  judicial  knowledge  of  the  laws 
of  another  state.  They  must  be  proved  before  them  as  mat- 
ters of  fact.  It  is  not  too  much  to  say  that  it  is  a  foolish 
rule,  more  honored  in  the  breach  than  in  the  observance; 
and  many  cases  can  now  be  found  in  the  books  in  which  no 
pretense  is  made  of  observing  it.  But  there  are  other  cases 
in  which  the  highest  courts  have  obstinately  shut  their  eyes 
to  the  most  indubitable  evidence  of  the  law  in  another  state." 
The  law  of  California  on  the  subject  of  embezzlement,  it  is 
claimed  by  counsel  for  defendant  in  error,  was  used  or  read 
during  the  hearing  in  the  district  court,  and  the  attempt  was 
made  to  incorporate  it  in  the  bill  of  exceptions  as  an  amend- 
ment thereto,  but  it  was  refused  by  the  judge  who  heard  the 
case,  and  no  doubt  correctly;  but  which  rule  shall  prevail  in 
reference  to  our  taking  judicial  notice  of  the  law  of  the  state 
of  California  or  requiring  it  to  be  proved  as  a  fact  we  think 
can  have  no  influence  or  weight  in  shaping  our  decision  in  this 
case.    The  record  discloses  that  the  plaintiff  in  error  has  been 
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given  a  preliminary  examination,  and  held  for  appearance  to 
answer  in  the  higher  court;  that  an  information  has  been  filed 
in  such  higher  court,  and  that  on  being  arraigned  plaintiff  in 
error  entered  a  plea  of  not  guilty,  and  was  admitted  to  bail 
pending  trial.  Prosecution  by  information  in  states  by  which 
it  has  been  adopted  is  substituted  for  an  inquiryby  a  gra.id  jury 
■"*  and  its  return  of  an  indictment,  and  it  is  guarded  by 
the  requirement  that  every  person  prosecuted  under  an  infor- 
mation must  first  have  been  allowed  a  preliminary  exami- 
nation, and  tiie  further  provision  that  the  public  prosecutor 
shall  examine  into  the  matter,  and  if  he  concludes  that  a 
further  prosecution  should  be  had,  he  shall  prepare  the  in- 
formation and  file  it.  This,  we  think,  constitutes  the  infor- 
mation filed  in  the  higher  court  a  criminal  pleading  of  as 
high  a  grade  and  entitled  to  as  much  credence  as  an  indict- 
ment. Having  readied  this  conclusion,  then,  the  following 
rule  of  law,  as  stated  by  the  author  in  Hawley  on  Interstate 
Extradition,  30,  is  applicable:  "The  fact  that  an  indictment 
has  been  found  is  regarded  as  affording  at  least  prima  facie 
evidence  that  the  act  charged  is  a  crime";  and  the  same  author 
further  says,  on  pages  32  and  33  of  his  work:  "The  distinc- 
tion between  an  affidavit  and  an  indictment  in  one  case  is 
stated  as  follows:  'If  the  charge  iaby  way  of  affidavit  against 
the  alleged  fugitive,  and  it  appears  clearly  from  the  whole 
facts  stated  in  the  affidavit  taken  together  that  no  crime  had 
been  committed,  it  might,  with  some  show  of  reason,  be 
claimed  that  the  subject  matter  was  not  within  the  provi- 
sions of  the  constitution  and  act  of  Congress,  and  therefore* 
as  to  the  jurisdiction  of  the  executive  to  issue  the  warrant, 
the  whole  matter  would  be  coram  non  judice.  The  case  in 
1  Parker's  Criminal  Cases,  429,  is  of  this  character;  but  that 
is  far  from  being  this  case.  Here  the  charge  against  the 
alleged  fugitive  is  by  a  bill  of  indictment  found  by  a  grand 
jury,  and  whether  the  bill  charges  an  indictable  offense  under 
the  statute  of  Illinois  should  be  left  to  the  determination  of  the 
courts  of  that  state':  In  re  Greenough,  31  Vt.  279.  While 
the  rule  seems  to  be  that  the  making  of  an  affidavit  and  the 
issuing  of  a  warrant  by  a  magistrate  is  not  evidence  that 
the  act  charged  is  a  crime,  all  of  the  authorities  agree  that 
the  finding  of  an  indictment  is  at  least  prima  facie  evidence 
that  the  act  '*•  charged  amounts  to  a  crime" (/n  re  Briscoe, 
51  How.  Pr.  422);  and  the  supreme  court  of  Maine,  in  an 
opinion  given  to  the  governor,  said:  "  In  our  opinion  it  is  the 
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duly  of  the  executive  of  this  state  to  cause  to  be  delivered 
over  to  the  agent  of  another  state,  at  the  request  of  the 
executive  thereof,  a  citizen  of  their  state  charged  by  indict- 
ment with  the  fraud  before  set  forth,  which,  being  indicted 
in  such  state,  may  be  presumed  to  be  there  regarded  as  a 
crime:  6  Am.  Jur.  226";  Hurd  on  Habeas  Corpus,  608,  609, 
and  cases  cited  and  commented  upon;  Ex  parte  Pearce,  32 
Tex.  Grim.  Rep.  301;  In  re  Brown,  112  Mass.  409;  17  Am. 
Rep.  114.  In  2  Moore  on  Extradition,  section  638,  page  1030, 
it  is  stated:  "It  is  believed  that  there  is  no  case  in  which  a 
court  has  on  habeas  corpus  discharged  a  fugitive  from  custody 
on  a  rendition  warrant  on  the  ground  that  an  indictment 
accompanying  the  requisition  did  not  constitute  or  contain  a 
Bufl&cient  charge  of  crime."  That  the  technical  suflSciency 
of  the  pleading  will  not  be  examined  on  habeas  corpus,  but 
will  be  left  to  be  disposed  of  by  the  courts  of  the  state  making 
the  demand  for  the  return  of  the  party  accused,  see  Tullis 
v.  Fleming,  69  Ind.  15;  Ex  parte  Pearce,  32  Tex.  Grim.  Rep. 
301;  State  v.  O'Connor,  38  Minn.  243;  In  re  Brown,  112  Mass. 
409;  17  Am.  Rep.  114;  In  re  Roberts,  24  Fed.  Rep.  132;  In 
re  Welch,  57  Fed.  Rep.  576;  Roberts  v.  Reilly,  116  U.  S.  80. 
We  conclude  that  the  information  in  this  case  must  be  con- 
sidered prima  facie  evidence  of  a  crime  charged  against  the 
plaintiff  in  error  under  the  laws  of  California. 

It  is  argued  by  counsel  for  defendant  in  error  in  this  case 
that  no  motion  for  new  trial  having  been  filed  in  the  district 
court,  the  plaintiff  in  error  could  not  have  the  case  re- 
viewed in  this  court  by  petition  in  error.  The  authorities 
all  state  that  it  is  the  established  rule  of  the  English  courts 
that  a  writ  of  error  will  not  lie  to  the  final  order  made 
on  the  hearing  of  a  habeas  corpus,  and  so  it  is  held  in  a 
number  of  the  states  of  our  country,  while  several  of  them 
have  provided  by  statute  for  reviewing  the  decision  '*' 
on  a  habeas  corpus  by  error  or  appeal.  In  our  state  the 
right  to  review  by  error  proceedings  exists:  See  Atwood  v. 
Atwater,  34  Neb.  405,  and  authorities  cited,  among  which  is 
Ex  parte  Wames,  Nebraska  supreme  court,  not  reported. 
See,  also,  In  re  White,  33  Neb.  812.  But  returning  to  the 
question  of  whether  it  was  necessary  to  file  a  motion  for  a 
new  trial  in  order  to  obtain  a  review  of  any  alleged  error  oc- 
curring during  the  trial,  section  375  of  the  Criminal  Code — 
the  one  by  the  provisions  of  which  the  plaintiff  in  error  claims 
a  right  to  proceed  in  this  court — states:  "The  proceedings 
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upon  any  writ  of  habeas  corpus  shall  be  recorded  by  the 
clerks  and  judges  respectively,  and  may  be  reviewed,  and 
writs  of  error  and  certiorari  may  issue  as  in  other  cases  now 
provided  by  law."  But  writs  of  error  and  certiorari  have 
been  abolished  in  civil  cases.  In  section  599  of  the  Code  of 
Civil  Procedure  it  is  stated:  "  Writs  of  error  and  certiorari  to 
reverse,  vacate,  or  modify  judgments  or  final  orders  in  civil 
cases  are  abolished."  The  application  for  a  writ  of  habeas 
corpus,  we  think,  may  be  said  to  be  sufiiciently  of  the  char- 
acter of  a  civil  proceeding  to  be  governed  by  the  provision  of 
the  section  as  quoted.  In  Ex  parte  Collier,  6  Ohio  St.  60,  a 
proceeding  in  the  supreme  court  to  reverse  an  order  made  by 
a  judge  of  the  court  of  common  pleas  in  a  habeas  corpus  case, 
the  court  stated:  "We  regard  this  in  the  nature  of  a  civil 
proceeding."  But  in  section  902  of  our  Civil  Code  we  find 
the  following:  "  Until  the  legislature  shall  otherwise  provide, 
this  code  sliall  not  affect  proceedings  on  habeas  corpus,"  etc. 
It  may  be  argued  that  by  this  portion  of  section  902  all  the 
rights  and  remedies  given  in  what  is  known  as  the  *'  Habeas 
Corpus  Act"  are  saved,  and  not  within  the  operation  of  the 
section  by  which  writs  of  error  and  certiorari  were  abolished. 
In  considering  this  question  under  provisions  of  statute 
similarly  worded  and  phrased,  the  supreme  court  of  Ohio, 
in  Ex  parte  Collier,  6  Ohio  St.  60,  stated:  »»»  "Section  604 
of  the  code  enacts  'that  until  the  legislature  shall  otherwise 
provide,  this  code  shall  not  affect  proceedings  on  habeas 
corpus,'  etc.  It  may  be  claimed  that  this  clause,  by  its 
peculiar  phraseology,  saves  the  habeas  corpus  act,  and  all 
of  the  remedies  given  by  it,  from  the  operations  of  the 
code.  The  word  '  proceedings  '  includes,  we  think,  nothing 
more  than  the  doings  of  the  judge  who  allows  the  writ,  and 
is  limited  to  the  hearing  before  him.  The  filing  of  a  petition 
in  error  is  a  proceeding  before  another  tribunal.  It  is  new 
in  its  character,  and  effects  a  review  of  the  decision  of  the 
judge,  without  forming  any  part  of  the  case  before  him.  The 
allowance  of  the  writ,  the  bringing  forward  of  the  petitioner 
before  the  judge,  the  inquiry  into  the  cause  of  his  capture  and 
'detention,  the  introduction  of  evidence,  and  the  liberation  or 
other  disposal  of  the  relator,  are  all  to  be  governed  by  the  act 
relating  thereto;  and  as  to  other  questions,  to  be  determined 
by  some  other  tribunal,  though  arising  out  of  the  case  made 
on  the  writ,  the  code  prescribes  the  form  by  which  they  are 
k>  be  governed.     We  adopt  this  construction  the  more  will- 
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ingly  as  it  secures  uniformity  of  practice  in  cases  of  error  in 
civil  proceedings,  which  seems  to  be  a  prominent  object  of 
the  code."  We  think  the  views  expressed  and  doctrine  an- 
nounced by  the  Ohio  court,  as  above  set  forth,  sound  and 
correct,  and  hence  we  adopt  them,  and  this  not  only  wherein 
it  refers  to  the  application  of  the  portion  of  the  section  quoted 
and  limits  it  to  the  manner  of  procedure  in  the  allowance  of 
and  hearing  on  the  writ,  but  also  in  the  further  statement  that 
"as  to  other  questions  to  be  determined  by  some  other  tribunal, 
though  arising  out  of  the  case  made  on  the  writ,  the  code  pre- 
scribes the  form  by  which  they  are  to  be  governed."  This  court 
in  In  re  White,  33  Neb.  812,  said  in  the  opinion  written  by  Max- 
well, C.  J.:  "There  is  an  abundant  provision  for  the  granting 
of  the  writ,  as  it  may  be  applied  for  to  any  county  judge  or 
judge  of  the  district  court,  and  the  several  rulings  thereon  of 
the  '®*  district  court  may  be  brought  into  this  court  for  re- 
view on  error.  As  a  general  rule,  therefore,  the  proceeding 
should  be  instituted  in  the  county  where  the  alleged  unlaw- 
ful restraint  is  being  exercised,  and  where,  if  it  is  necessary 
to  call  witnesses,  the  parties  will  not  be  subjected  to  unnec- 
essary expense  and  inconvenience.  The  case  may  then  be 
reviewed  on  error  as  in  other  cases."  From  the  above  state- 
ment we  think  it  may  be  concluded  that  the  court  contem- 
plated that  proceedings  in  error  in  a  habeas  corpus  case 
would  be  governed  by  the  rules  prevailing  in  other  cases, 
and  we  are  satisfied  that  where  there  is  a  trial  in  a  habeas 
corpus  case,  and  it  is  sought  to  have  reviewed  any  error 
alleged  to  have  occurred  during  such  trial,  the  same  rule 
applies  in  a  habeas  corpus  case  as  in  other  cases,  and  it  is 
necessary  that  a  motion  for  a  new  trial  should  be  made, 
embodying  the  errors  of  which  the  party  complains,  and 
presented  to  the  trial  court  or  judge  and  a  ruling  obtained 
thereon.  In  the  case  at  bar  there  was  no  motion  for  a  new 
trial,  and  if  the  rule  requiring  such  motion  had  been  enforced, 
we  need  not  have  examined  some  of  the  questions  which  have 
been  considered;  but  counsel  for  plaintiflf  in  error  states  in 
his  reply  brief  as  a  reason  why  a  motion  for  a  new  trial  wa» 
not  filed,  that  they  did  not  have  sufficient  time  allowed  them  • 
to  do  so.  Whether  this  was  the  reason  or  not  does  not  in  any 
maimer  appear  from  the  record;  but,  inasmuch  as  the  final 
decision  of  the  questions  raised  by  the  petition  in  error  in- 
volved the  right  of  the  plaintiflf  in  error  to  his  personal  lib- 
erty, for  a  time  at  least,  the  right  to  personal  liberty  being. 
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one  than  which  we  know  no  greater,  we  have  thought  it  best 
to  examine,  consider,  and  decide  them. 

From  the  views  expressed  it  follows  that  the  decision  of 
the  district  court  will  be  and  is  affirmed. 


Extradition — Habeas  Corpus. — In  habeas  corpus  proceedings  in  extra- 
dition cases  the  merits  cannot  be  considered.  The  only  subjects  of  inquiry 
are  the  sufficiency  of  the  papers  and  the  identity  of  the  prisoner:  Kuriz  v. 
State,  22  Fla.  36;  1  Am.  St.  Rep.  173.  While  there  must  be  a  proper  charge 
of  crime,  the  courts  will  not,  on  habeas  corpus,  investigate  the  guilt  or  in- 
nocence of  the  prisoner.  If  the  copy  of  the  indictment  accompanying  a 
requisition  contains  a  charge  of  crime,  the  tribunals  of  the  state  in  which 
the  criminal  is  found  will  not  consider  or  pass  upon  the  sufficiency  of  the 
indictment  as  a  matter  of  technical  pleading.  Whether  it  charges  a  crime 
must  oe  left  to  the  courts  of  the  demanding  state:  See  monographic  note  to 
Matter  of  Fetter,  57  Am.  Dec.  395,  397,  on  proceedings  for  the  arrest  and. 
■orreuder  in  one  state  of  fugitives  from  justice  in  another. 
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[43  Nebraska,  126.] 

Libel — Pleading. — A  complaint  averring  that  defendant  published  a  state- 
ment  to  the  effect  that  plaintiff  had  brought  two  actions  upon  certain 
policies  of  insurance,  that  there  were  a  number  of  suspicious  circum- 
stances at  the  time  of  the  loss,  and  it  was  reported  that  the  plaintiff 
had  fired  his  building,  and  that,  as  a  result  of  the  investigation,  the 
insurer  had  refused  to  pay  the  loss,  and  his  agent  says  he  has  sufficient 
ground  for  contesting  the  loss,  but  refuses  to  state  what  facts  are  in  his 
possession  in  regard  to  the  plaintiffs  complicity,  discloses  the  publica- 
tion of  matter  libelous  per  se,  without  the  aid  of  colloquium  or  innuendo 
or  any  allegation  of  special  damages. 

LiBBL — Construction  of  Words. — In  determining  whether  the  words  of 
a  publication  are  libelous,  the  court  will  not  resort  to  any  technical 
construction  of  the  language  used,  but  the  court  and  the  jury  will  read 
the  words,  as  they  would  read  them  elsewhere,  in  their  ordinary  and 
popular  sense.  Courts  no  longer  strain  to  find  an  innocent  meaning  for 
words  prima  facie  defamatory,  nor  do  they  put  a  forced  construction 
upon  words  which  might  fairly  be  deemed  harmless. 

Libel — Definition. — Any  printed  or  written  statement  which  falsely  and 
maliciously  charges  another  with  the  commission  of  a  crime  is  libelous 
per  se. 

Libel— Publishinq  Words  Attributed  to  Another.— A  newspaper  pub- 
lishing a  report  as  coming  from  another  person  is  answerable  therefor 
if  such  report  is  false  and  libelous. 

LiBKL. — A  Charge  or  a  Crime  to  be  Libelous  need  not  be  expressed 
in  the  technical  language  essential  to  a  good  indictment,  if  the  obvious 
meaning  of  the  words  employed  is  to  impute  to  a  person  the  commission 
of  a  crime  or  to  subject  him  to  public  ignominy  or  disgrace. 
AJi.  bft.  Kef.,  Vou  XL V  XL  — 47 
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Morris  &  Beekman  and  Gurley  &  Marple,  for  the  plaintiff 
in  error. 

Mahoney,  Minahan  &  Smyth,  contra. 

***  Ragan,  C.  John  S.  Mullen  brought  this,  a  suit  for 
libel,  in  the  district  court  of  Douglas  county  against  the 
World  Publishing  Company,  a  corporation  engaged  in  the 
publication  of  a  newspaper  in  the  city  of  Omaha,  and  herein- 
after called  the  "publishing  company."  There  was  a  trial  to 
a  jury,  with  a  verdict  and  judgment  for  Mullen,  and  the  pub- 
lishing company  brings  the  case  here  for  review.  The  evi- 
dence has  not  been  preserved  by  a  bill  of  exceptions,  and 
there  was  no  motion  in  the  court  below  for  a  new  trial.  After 
the  jury  had  returned  its  verdict  counsel  for  the  publishing 
company  moved  the  court  for  judgment  upon  the  pleadings, 
notwithstanding  the  verdict,  upon  the  ground  that  the  peti- 
tion of  Mullen  did  not  state  a  cause  of  action.  This  motion 
the  district  court  overruled,  and  its  ruling  on  this  motion  is 
the  only  assignment  of  error  argued  here. 

The  article  printed  by  the  publishing  company  alleged  by 
Mullen  to  be  libelous,  and  on  which  he  bases  his  suit,  is  in 
words  and  figures  as  follows: 

"Mullen's  Insurance. 

^*The  Company  Declines  to  Pay  the  Risk  of  His  Building. 

"John  S.  Mullen  is  the  plaintiff  in  two  suits  in  the  county 
court  against  the  German  Fire  Insurance  Company  **•  of 
Peoria,  Illinois.  The  suits  are  to  recover  the  value  of  two 
insurance  policies  which  Mullen  held  on  his  saloon  and  store 
in  Albright,  which  were  destroyed  by  fire  August  31,  1890. 
There  were  a  number  of  suspicious  circumstances  at  the  time, 
and  it  was  reported  that  Mullen  fired  the  buildings  himself. 
The  agent  of  the  insurance  company  investigated  the  matter, 
and  as  a  result  the  company  refused  to  pay  the  insurance, 
which  amounts  to  $1,900,  on  both  policies.  Mullen  now 
brings  suit,  and  it  will  be  contested  by  the  company.  Its 
agent  said  it  had  excellent  grounds  for  contesting  the  case, 
but  refused  to  state  what  facts  they  were  in  possession  of  in 
regard  to  Mullen's  complicity." 

Mullen  alleged  no  special  damages  in  his  petition,  and  it 
contains  no  colloquium  or  innuendo,  and  the  argument  of 
the  publishing  company  is  that  the  petition  does  not  state 
a  cause  of  action,  as  the  language  is  not  libelous  per  se. 
Counsel  for  the  publishing  company  well  say:  "The  court* 
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no  longer  strain  to  find  an  innocent  meaning  for  words  prima 
facie  defamatory,  neither  will  they  put  a  forced  construction 
on  words  which  may  fairly  be  deemed  harmless."  Any 
written  or  printed  statement  which  falsely  and  maliciously 
charges  another  with  the  commission  of  a  crime  is  libelous 
per  ee;  and  in  determining  whether  the  words  of  a  publication 
are  libelous  the  courts  will  not  resort  to  any  technical  con- 
struction of  the  language  used,  but  the  court  and  the  jury 
will  read  the  words  in  court  as  they  would  read  them  else- 
where. Language  alleged  to  be  libelous  is  to  be  construed  in 
its  ordinary  and  popular  sense,  and  the  question  is  whether 
the  language,  when  so  construed,  conveys,  or  is  calculated  to 
convey,  to  persons  reading  it  the  charge  of  a  crime:  Pokrok 
Zapadu  Pub.  Co.  v.  Zizkovsky,  42  Neb.  64.  The  question  here 
then  is.  What  is  the  plain  import,  the  ordinary  meaning, 
of  the  language  of  the  article  published?  What  would  ordi- 
nary men  of  ordinary  common  sense  understand  from  read- 
ing this  article?  That  Mullen  owned  a  saloon  and  store  in 
Albright;  that  *'•  it  was  insured  against  loss  or  damage 
from  fire  in  the  sum  of  nineteen  hundred  dollars  by  the 
German  Fire  Insurance  Company  of  Peoria,  Illinois;  that 
the  property  was  destroyed  by  fire  on  August  31,  1890;  that 
there  were  a  number  of  suspicious  circumstances  surround- 
ing the  destruction  of  the  insured  property  which  caused  the 
insurance  company  to  refuse  to  pay  the  loss;  that  the  insur- 
ance confpany  at  least  suspected  Mullen  of  burning  the 
property  himself,  or  being  an  accomplice  therein;  and  that 
it  was  reported  —  some  person  or  persons  had  said — that 
Mullen  had  burned  the  insured  property.  In  Roaewater  v. 
Hoffman,  24  Neb.  222,  Rosewater  caused  to  be  published  in  a 
newspaper  a  letter  in  which  he  stated  that  a  friend  of  his  had 
told  him  that  "he  [Hofi"man]  once  served  me  a  very  scurvy 
trick.  He  borrowed  my  horse  and  saddle  some  years  ago, 
and  rode  ofi"  and  sold  the  property.  He  was  arrested  near 
Springfield,  Missouri,  and  lodged  in  jail.  The  sherifi^  tele- 
graphed me  that  he  had  him  in  charge,  but  I  finally  con- 
cluded I  would  not  prosecute  him.  He  was  then  released. 
If  you  write  down  there  you  will  get  other  particulars."  This 
language  was  held  by  this  court  to  be  libelous  per  se  because 
it  charged  Hoffman  with  having  committed  the  crime  of  lar- 
ceny. It  is  to  be  observed  that  Rosewater  in  the  article  did 
not  himself  charge  Hoffman  with  having  stolen  the  horse, 
but  that  his,  Rosewater's,  friend  had  told  him,  Rosewater,  that 
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Hoffman  had  borrowed  the  horse,  and  rode  it  off,  and  sold 
it.  In  the  case  at  bar  the  publishing  company  did  not  make 
the  direct  charge  that  Mullen  had  burned  his  insured  prop- 
erty, but  the  publishing  company  in  effect  states  that  some 
one  had  reported  to  it,  the  publishing  company,  that  Mullen 
had  burned  his  insured  property.  The  publishing  company 
should,  therefore,  be  held  responsible  as  if  it  had  charged  di- 
rectly that  Mullen  committed  the  crime  of  arson  under  section 
57  of  our  Criminal  Code.  Counsel  for  the  publishing  company 
insist  that  Mullen,  in  order  to  have  been  guilty  of  arson  un- 
der *'*  the  statute,  must  have  willfully  and  maliciously  set 
fire  to  his  insured  property,  with  the  intent  to  obtain  the  in- 
surance money;  and  that  there  is  nothing  in  the  language 
of  the  article  published  that  charges  Mullen  with  intention- 
ally, unlawfully,  willfully,  or  maliciously  setting  fire  to  the 
insured  property,  and  that,  therefore,  the  language  of  the 
publication  is  not  libelous  per  se.  To  hold  that  the  language 
of  this  article  is  not  libelous  because  it  does  not  contain 
words  necessary  to  the  framing  of  a  good  indictment  against 
Mullen  for  arson  would  be,  in  effect,  to  give  one  construction 
to  language  out  of  court  and  another  in  court.  A  publica- 
tion, to  be  libelous  per  se  because  charging  another  with  the 
commission  of  a  crime,  does  not  need  to  contain  the  technical 
statutory  language  and  phrases  essential  to  a  good  indict- 
ment for  the  crime  charged.  In  support  of  their  contention 
that  the  language  of  this  publication  is  not  libelous  per  se, 
counsel  cite  us  to  the  case  of  Geisler  v.  Brown,  6  Neb.  254. 
The  publication  in  that  case  was:  "Last  night  Mrs.  Geisler 
beat  her  little  stepdaughter  most  unmercifully  with  a  club 
as  large  as  a  man's  wrist,  striking  her  over  the  head,  and 
making  the  blood  flow  freely."  It  was  held  that  this  lan- 
guage was  not  libelous  per  se.  But  this  case  can  no  longer 
be  regarded  as  authority,  and  was,  in  effect,  though  not  ex- 
pressly, overruled  in  Finch  v.  Vifquain,  11  Neb.  280.  In  the 
latter  case  Finch  was  grand  worthy  chief  templar  of  a  tem- 
perance organization  of  this  state,  and  also  secretary  of  the 
State  Temperance  Alliance.  Vifquain  published  an  article  in 
a  newspaper,  in  which  he  said  of  Finch  that  he  was  "  a  sedu- 
cer of  innocent  girls,  ....  an  arch  hypocrite  and  scoundrel, 
who  was  simply  using  his  talents  for  money-making  pur- 
poses, and  not  through  any  sincerity  in  the  cause  in  which 
he  is  laboring";  and  the  court  held,  and  we  think  correctly, 
that  the  language  was  libelous  per  se.    The  rule  is^  that  any 
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language  the  nature  and  obvious  meaning  of  which  IB  to  im- 
pute to  a  person  the  commission  of  a  crime,  *'•  or  to  subject 
him  to  public  ridicule,  ignominy,  or  disgrace,  is  actionable 
of  itself. 

The  petition  states  a  cause  of  action,  and  the  judgment  of 
the  district  court  is  aflfirmed. 

Irvine,  C,  not  sitting.      

Libel — Constbuction  of  Words. — In  construing  a  publication  allejjed 
to  be  libelous,  the  whole  article  is  to  be  read  together,  and  such  cou^struc- 
tion  put  upon  the  language  used  as  would  naturally  be  given  it:  St.  James 
ttc.  Academy  v.  Oalser,  125  Mo.  517;  46  Am.  St.  Rep.  502.  Words  are  to  be 
understood  in  their  plain  and  ordinary  import  in  actions  of  libel:  Adams  y, 
Lawson,  17  Gratt.  250;  94  Am.  Dec.  455;  Edwards  v.  San  Jose  Printing  Soc., 
99  Cal.  431;  37  Am.  St.  Rep.  70,  and  note. 

Libel— Charging  Crime. — Words  which  impute  guilt  of  crime  punish* 
able  with  imprisonment  are  libelous  per  se:  Bulo  v.  Fuller,  84  Tex.  450;  31 
Am.  St.  Rep.  75,  and  note;  Convoy  v.  Pittsburgh  Times,  139  Pa.  St.  334; 
23  Am,  St.  Rep.  188.  See  the  extended  notes  to  McAllister  v.  Detroit  Free 
Press  Co.,  15  Am.  St.  Rep.  339,  and  Terwiliger  v.  Wands,  72  Am.  Dec. 
426. 

Libel— Pdblication  of  Words  of  Another. — The  fact  that  a  libelous 
card  or  advertisement  was  written  by  a  person  other  than  the  publisher  will  ■ 
not  exonerate  the  latter  from  liability:  Riley  v.  Lee,  88  Ky.  603;  21  Am. 
St.  Rep.  358.     See,  further,  the  extended  note  to  McAllister  v.  Detroit  Free 
Press  Co.,  16  Am.  St.  Rep.  334. 


Butler  v.  Fitzgerald. 

[43  Nebraska,  192.] 

Dower. — An  Execdtion  Sale  against  a  husband,  though  followed  by  » 
judicial  confirmation  and  a  conveyance,  does  not  extinguish  the  wife's 
right  of  dower. 

Dower — Definition. — Tenant  in  dower  is  where  the  husband  of  a  woman 
is  seised  of  an  estate  of  inheritance  and  dies.  In  this  case  the  wife 
shall  have  one-tliird  part  of  the  lands  and  tenements  whereof  he  was 
seised  at  any  time  during  the  coverture,  to  hold  for  herself  for  the  term 
of  her  natural  life. 

Dower  Arises  Solely  bt  the  Operation  of  Law,  and  not  by  force  of  any 
contract  between  the  parties,  express  or  implied. 

Dower  Right  Once  Attached  continues  a  charge  or  encumbrance  upon 
the  real  estate,  unless  released  by  the  voluntary  act  of  the  wife  or  ex- 
tinguished by  operation  of  law.  It  is  not  in  the  power  of  the  husband 
alone  to  defeat  it  by  any  conveyance,  whether  voluntary  or  involun* 
tary. 

Judicial  Sales.— The  Rule  of  Caveat  Emptor  applies  to  judicial  sales, 
and  a  conveyance  made  to  a  purchaser  thereat  has  no  greater  effect 
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and  transmits  no  greater  estate  than  a  qnitclaim  deed  from  the  judg- 
ment debtor. 

Dower— Value  or  at  what  Time  to  be  Computed. — If  a  husband  volunta- 
rily alienates  lands  in  which  his  wife  has  a  right  of  dower,  and  their  value 
is  afterward  enhanced  by  improvements,  the  wife  shall  not  have  dower 
except  according  to  the  value  of  the  land  while  held  by  her  husband. 

Alienatiox  is  an  Act  wliereby  one  man  transfers  the  property  and  posses- 
sion of  lands,  tenements,  and  other  things  to  another. 

Power — Value  of  where  Lands  have  been  Sold  under  Execution. — 
If  lands  subject  to  a  wife's  right  of  dower  are  sold  under  execution 
against  her  husband,  and  she,  after  his  death,  seeks  to  have  dower 
therein  assigned,  and  the  value  of  the  lands  at  his  death  is  greater 
than  at  the  time  of  the  execution  sale,  the  latter  value  alone  must  be 
considered  in  assigning  dower  if  its  enhancement  is  the  result  of  im- 
provements made  upon  the  land. 

Dower.  — Increase  in  Value  of  Land  after  Alienation  arising  from  cir- 
cumstances unconnected  with  improvements  may  be  shared  by  the  wife, 
and  in  assigning  dower  to  her  the  value  of  such  lands  at  the  death  of 
the  husband  is  to  be  considered  as  the  basis  of  the  assignment,  except 
in  so  far  as  the  enhancement  in  value  after  the  conveyance  resulted 
from  improvements  made  by  the  husband's  alienees. 

Marquett,  Deweese  &  Hall,  and  Abbott,  Selleck  &  LanCf  for 
the  appellants. 

Stewart  &  Hunger  and  Leese  &  Starling,  contra. 

'*'  Ragan,  C.  It  appears  from  a  stipulation  of  the  parties 
to  this  suit  in  the  record  that  the  material  facts  in  this  case 
are  that  Lydia  Butler  and  David  Butler  were  husband  and 
wife,  and  resided  as  such  in  this  state  from  the  year  1866 
until  David  Butler's  death,  in  May,  1891,  and  that  Lydiu 
Butler  still  resides  in  this  state;  that  on  the  6th  of  Octobei-, 
1879,  David  Butler  was  the  owner  in  fee  simple  of  certain 
real  estate,  which  on  said  day  was  levied  upon  by  an  execu- 
tion issued  on  a  judgment  obtained  against  David  Butler 
alone,  and  sold  to  satisfy  such  judgment;  that  John  Fitzgerald 
became  the  purchaser  of  said  real  estate  at  said  execution 
sale,  and  said  sale  was  followed  by  a  judicial  confirmation 
and  conveyance  to  him  of  said  real  estate.  Lydia  Butler 
brought  this  suit  in  the  district  court  of  Lancaster  county 
against  John  Fitzgerald  and  others  to  recover  'her  dower 
in  said  real  estate  which  had  been  sold  and  conveyed  under 
execution  as  aforesaid.  She  had  judgment,  and  John  Fitz- 
gerald and  others  interested  in  said  real  estate  have  ap- 
pealed. 

*'*  The  stipulation  of  facts  referred  to,  and  on  which  the 
case  was  tried  in  the  court  below,  provides  that  if  the  court 
shall  find  that  Lydia  Butler  was  entitled  to  dower  in  said 


Jan.  1895.]  Bdtleb  tj.  Fitzgerald.  743 

real  estate,  the  couft  shall  ascertain  the  value  of  such  dower 
interest  and  render  judgment  therefor  in  her  favor;  that  said 
Lydia  Butler  agrees  to  accept  a  gross  sura  of  money  in  lieu 
of  said  dower.  The  two  important  questions  presented  by 
this  appeal  are: 

1.  Does  the  sale  of  the  real  estate  of  a  husband  under  exe- 
cution on  a  judgment  against  him  alone,  followed  by  judicial 
confirmation  and  conveyance,  extinguish  the  dower  interest 
of  the  widow  of  said  husband  in  said  real  estate?  Black- 
Btone  defines  "dower"  at  common  law  thus:  "Tenant  in 
dower  is  where  the  husband  of  a  woman  is  seised  of  an  estate 
of  inheritance  and  dies;  in  this  case  the  wife  shall  have  a 
third  part  of  all  the  lands  and  tenements  whereof  he  was 
seised  at  any  time  during  the  coverture,  to  hold  to  herself 
for  the  term  of  her  natural  life";  and  he  further  says  that 
the  object  of  the  common  law  in  giving  a  widow  dower  in 
the  estate  of  her  husband  was  to  provide  "  for  the  sustenance 
of  the  widow  and  for  the  nurture  and  education  of  the 
younger  children":  1  Cooley's  Blackstone,  bk.  2,  pp.  128, 129. 
Section  1  of  chapter  23  of  the  Compiled  Statutes  of  1893 
provides:  *'  The  widow  of  every  deceased  person  shall  be  en- 
titled to  dower,  or  the  use,  during  her  natural  life,  of  one- 
third  part  of  all  the  lands  whereof  her  husband  was  seised, 
of  all  [an]  ^estate  of  inheritance  at  any  time  during  the  mar- 
riage, unless  she  is  lawfully  barred  thereof."  It  will  be 
seen  that  our  statute  in  the  matter  of  a  widow's  dower  fol- 
lows the  rule  of  the  common  law,  or,  more  properly  speaking, 
the  statute  is  but  declaratory  of  the  common  law.  In  2 
Scribner  on  Dower,  section  2,  page  2,  it  is  said:  "  It  will  be 
observed  that  this  estate  [dower]  arises  solely  by  opera- 
tion of  law  and  not  by  force  of  any  contract,  expressed 
or  implied,  between  the  parties;  it  is  the  silent  effect 
of  the  relation  entered  into  by  them,  not  as  in  itself  inci- 
dental **''  to  that  relation  or  as  implied  by  the  marriage 
contract,  but  merely  as  that  contract  calls  into  operation  the 
positive  institutions  of  the  municipal  law."  And  it  was  ex- 
pressly held  in  Shearer  v.  Ranger,  22  Pick.  447,  that  "an 
inchoate  right  of  dower  is  an  existing  encumbrance  on  land 
within  the  nieaning  of  the  covenant  against  encumbrances." 
However  this  may  be,  it  is  clear  that  when  a  lawful  marriage 
of  a  man  and  woman  and  the  ownership  of  real  estate  by  the 
former  concur,  an  inchoate  dower  right  attaches  in  the  nature 
of  a  charge  or  encumbrance  upon  the  real  estate  of  the  bus- 
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band.  Under  certain  conditions,  unnecessary  to  notice  here, 
the  dower  right  may  never  attach,  but  when  it  has  once 
attached,  it  remains  and  continues  a  charge  or  encumbrance 
upon  the  real  estate,  unless  released  by  the  voluntary  act  of 
the  wife  or  extinguished  by  operation  of  law;  and  is  consum- 
mate upon  the  death  of  the  husband,  and  in  certain  other 
contingencies,  not  involved  in  this  case,  provided  for  by  sec- 
tion 23  of  chapter  25  of  the  statutes,  entitled  "  Divorce  and 
Alimony."  In  this  case  none  of  the  conditions  existed  which 
prevented  the  inchoate  dower  right  of  Lydia  Butler  from 
attacliing  to  the  real  estate  of  her  husband  owned  by  him  at 
the  time  of  his  marriage  to  her  or  acquired  by  him  there- 
after. The  husband  is  dead,  and  we  now  proceed  to  inquire 
whether  his  widow,  within  the  meaning  of  section  1,  chapter 
23,  quoted  above,  has  been  or  is  "  lawfully  barred"  of  a  dower 
interest  in  the  real  estate  in  controversy.  The  rule  of  the 
common  law  as  to  the  effect  of  a  husband's  acts  during  the 
coverture  on  the  dower  interest  of  his  wife  in  his  real  estate 
is  thus  stated  in  1  Scribner  on  Dower,  section  1,  page  603: 
"After  the  right  of  dower  has  once  attached  it  is  not  in  the 
power  of  the  husband  alone  to  defeat  it  by  any  act  in  the 
nature  of  an  alienation  or  charge.  It  is  a  right  attaching  in 
law,  which,  although  it  may  possibly  never  become  absolute 
(as  if  the  wife  died  in  the  lifetime  of  the  husband),  yet,  from 
the  moment  that  the  facts  of  marriage  and  seisin  concur,  it 
is  so  fixed  on  the  land  as  ****  to  become  a  title  paramount  to 
that  of  any  person  claiming  under  the  husband  by  subse- 
quent act.  The  alienation  of  the  husband,  therefore,  whether 
voluntary,  as  by  deed  or  will,  or  involuntary,  as  by  bank- 
ruptcy or  otherwise,  will  confer  no  title  on  the  alienee  as 
against  the  wife  in  respect  of  her  dower,  but  she  will  be  en- 
titled to  recover  against  such  alienee  (except  as  to  damages), 
in  the  same  manner  as  she  would  have  recovered  against  the 
heir  of  the  husband  had  the  latter  died  seised."  In  the  case 
at  bar  the  real  estate  in  controversy  was  not  aliened  by  the 
husband,  as  that  phrase  is  ordinarily  understood.  He  was 
deprived  of  the  title  to  this  real  estate  involuntarily;  and  we 
may  presume  that  the  only  act  of  his  which  led  to  his  being 
deprived  of  this  real  estate  by  the  law  was  his  voluntarily 
contracting  the  debt  made  the  basis  of  the  judgment,  under 
which  the  real  estate  was  sold.  The  decisions  of  the  courts 
of  last  resort  of  the  states  in  construing  statutes  like  our  own, 
and  the  decisions  of  the  courts  of  last  resort  of  the  states 
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whose  statutes  ao  not  define  dower,  but  follow  the  common- 
law  rule,  sustain  the  proposition  quoted  above  from  Scrib- 
ner,  as  to  the  inability  of  a  husband  by  any  voluntary  act 
of  his  to  bar  his  wife's  right  of  dower  to  his  real  estate,  after 
6uch  right  has  once  attached,  either  directly  or  indirectly. 
In  Pifer  v.  Ward,  8  Blackf.  252,  it  was  held  that  "  if  a  me- 
chanic's lien  accrue  after  the  employer's  marriage,  and  the 
employer  die  after  the  accruing  of  the  lien,  the  right  of  dower 
of  the  employer's  widow  will  be  paramount  to  the  lien";  and 
in  Bishop  v.  Boyle,  9  Ind.  169,  68  Am.  Dec.  615,  it  was  held 
that  "  the  widow's  right  of  dower  extends  to  and  includes  a 
house  erected  on  lands  of  her  husband,  and  her  claim  is 
superior  to  a  mechanic's  lien  for  which  the  property  was  sold 
under  a  decree  against  the  husband  to  enforce  the  lien."  The 
court  said:  "The  wife's  dower  is  a  favorite  of  the  law,  not 
resting  in  contract  or  resulting  from  the  marriage  relation. 
Hers  is  the  elder  lien.  The  mechanic  bestows  his  labor  with 
a  knowledge  ***  of  her  prior  right  to  the  real  estate,  and  he 
knows  that  the  house  he  is  building,  as  brick  is  added  to 
brick  and  nail  after  nail  is  driven,  becomes  real  estate.  He 
can  protect  himself  by  security  or  not  venture.  She  is  pas- 
sive and  can  do  nothing.  It  is  for  this  reason  that  she  is  de- 
clared to  be  a  favorite  of  the  law":  See,  also,  Mark  v.  Murphy, 
76  Ind.  534.  In  Shaeffer  v.  Weed,  3  Gilm.  511,  it  was  held 
that  "  a  widow's  dower  cannot  be  affected  by  the  lien  created 
by  the  statute  for  the  benefit  of  mechanics,  etc.,  but  she  is 
entitled  to  dower  in  all  the  real  estate  of  which  her  husband 
was  seised  during  coverture,  unless  she  has  released  it  in  the 
form  prescribed  by  law."  In  Gove  v.  Gather,  23  111.  634,  76 
Am,  Dec.  711,  it  was  held  that  the  enforcement  of  a  mechan- 
ic's lien  for  improvements  made  by  the  husband  in  his  life- 
time will  not  cut  ofl"  his  wife's  right  of  dower  even  to  the 
extent  of  the  value  of  such  improvements:  See,  also,  Ding- 
man  v.  Dingman,  39  Ohio  St.  172.  In  Grady  v.  McCorkle, 
75  Mo.  172,  17  Am.  Rep.  676,  William  Grady  owned  certain 
lands,  and  agreed  with  his  son  Leonard  that  if  the  latter 
would  go  on  the  lands  and  improve  them  he  would  convey 
the  same  to  him  by  way  of  advancement  and  charge  him 
with  their  value.  Leonard  took  possession  of  the  lands  and 
made  improvements  on  them  and  occupied  the  lands  until 
his  death.  William  Grady  died  not  having  conveyed  the 
lands  to  Leonard.  The  widow  and  heirs  of  Leonard  Grady 
brought  a  suit  against  the  widow  and  heirs  of  William  Grady 
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for  specific  performance  of  William  Grady's  contract,  and 
the  court  decreed  a  specific  performance  of  the  contract. 
The  widow  of  William  Grady  was  a  party  to  this  suit  and 
served  with  process,  but  made  no  appearance.  After  this  the 
widow  of  William  Grady  brought  suit  for  her  dower  interest 
in  the  lands,  and  the  court  held:  "The  alienation  of  real 
estate  by  the  husband,  whether  voluntary,  as  by  deed  or  will, 
or  involuntary,  as  by  proceedings  against  him,  or  otherwise, 
will  confer  no  title  on  the  alienee  as  against  the  wife  in  re- 
spect to  her  dower";  a,ud  that  the  suit  *••  for  specific  perform- 
ance of  the  contract  made  by  the  widow's  husband  and  the 
decree  enforcing  such  contract  did  not  bar  the  widow's  dower 
rights,  as  they  were  not  drawn  in  question  in  the  specific  per- 
formance suit;  that  the  decree  in  that  case  had  the  same 
effect,  and  no  more,  than  a  deed  would  have  had  executed  by 
William  Grady  alone  at  the  time  the  decree  was  rendered 
had  he  then  been  living.  Section  64  of  chapter  46  of  the 
General  Statutes  of  1878  of  the  state  of  Minnesota  provides 
that  a  surviving  husband  or  wife  shall  be  entitled  to,  and 
shall  hold  in  fee  simple,  an  undivided  one-third  of  all  lands 
of  which  the  deceased  was  at  any  time  during  the  marriage 
seised  or  possessed.  A  wife  owned  certain  real  estate.  A 
judgment  was  obtained  against  the  wife  and  her  lands  levied 
upon  and  sold  to  satisfy  the  judgment.  The  wife  then  died, 
and  the  husband  brought  suit  against  tlie  purchasers  of  the 
real  estate  at  the  execution  sale  to  recover  his  rights  in  said 
real  estate.  And  in  Dayton  v.  Corser,  51  Minn.  406,  the  su- 
preme court  of  Minnesota  held  that  "  the  inchoate  contingent 
interest  of  a  husband  or  wife  in  real  estate  owned  by  the 
other  fixed  [by  the  statute  just  quoted],  and  commonly 
called  the  '  dower  right,'  is  not  divested  by  a  transfer  of  title 
from  the  owner  of  the  property  to  a  purchaser  at  an  execution 
sale  founded  upon  a  judgment  against  such  owner."  The 
court  said:  "It  hardly  seems  necessary  to  cite  authorities 
to  the  proposition  that  at  common  law  a  wife  could  not  be 
deprived  of  her  dower  rights  in  the  real  estate  of  her  husband 
through  a  sale  upon  execution  under  a  judgment  obtained 
against  him  subsequently  to  the  marriage":  See,  also.  Barker 
V.  Parker,  17  Mass.  564.  It  is  to  be  remembered  that  the 
language  of  our  statute  is,  that  the  widow  shall  have  dower 
in  all  the  real  estate  of  which  her  husband  was  seised  dur- 
ing the  marriage,  "unless  she  is  lawfully  barred  thereof" 
Keeping  in  view  the  nature  of  a  dower  interest  as  defined 
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by  the  common  law,  and  the  reason  and  spirit  of  the 
.  common  law  on  the  Bubject,  and  the  authorities  just  *"* 
cited,  we  would  feel  safe  in  saying  that  the  dower  rights 
of  the  appellee  in  this  case  were  not  extinguished  or  barred 
by  the  sale  on  execution  of  her  husband's  real  estate  during 
his  life  on  a  judgment  rendered  against  him.  But  our  stat- 
ute has  not  remitted  the  courts  for  guidance  entirely  to  the 
common  law  and  common-law  decisions  in  respect  of  dower 
for  determining  in  what  manner  a  wife  or  widow  may  be  law- 
fully barred  of  her  dower  rights.  Sections  12,  13,  and  15  of 
chapter  23  of  the  Compiled  Statutes  of  1893  provide  in  what 
manner  a  married  woman  may  bar  her  dower  rights  in  the 
real  estate  of  her  husband.  Substantially,  these  provisions 
provide  that  a  married  woman  shall  be  deemed  to  have  re- 
leased or  waived  her  rights  to  dower  in  her  husband's  real 
estate  only  by  her  voluntary  act  or  contract;  and  section  43 
of  chapter  73  of  the  Compiled  Statutes  of  1893  provides  that 
a  married  woman,  "  to  convey  her  right  of  dower,  she  must 
execute  a  deed  with  or  without  her  husband";  and  section  7 
of  said  chapter  23  provides  that  "  when  a  widow  shall  be 
entitled  to  dower  out  of  any  lands  which  shall  have  been 
aliened  by  the  husband  in  his  lifetime,  ....  such  lands 
shall  be  estimated  in  setting  out  the  widow's  dower  accord- 
ing to  their  value  at  the  time  when  they  were  so  aliened." 
This  statute  is  of  itself  a  legislative  recognition  of  the  inabil- 
ity of  a  husband  to  deprive  his  wife  of  her  dower  rights  in 
his  real  estate  by  a  direct  or  indirect  alienation  thereof.  And 
section  477  of  the  Code  of  Civil  Procedure  provides  that  judg- 
ments shall  be  a  lien  upon  the  lands  of  a  debtor;  and  section 
491  a  of  the  code  provides  that  when  an  execution  shall  be 
levied  upon  real  estate,  the  sheriff  shall  cause  the  interest  of 
the  execution  debtor  in  such  real  estate  to  be  appraised  at  its 
real  value;  and  by  sections  499  and  500  of  tlie  code  it  is  pro- 
vided, in  substance,  that  the  sale  of  a  debtor's  real  estate  on 
execution,  and  the  conveyance  of  such  real  estate  to  the  pur- 
chaser thereof  at  such  sale,  shall  vest  in  such  purchaser  the 
interest  which  the  execution  *•'  debtor  had  in  said  real 
estate  at  the  time  the  judgment  under  which  it  was  sold 
became  a  lien  thereon.  In  the  case  at  bar,  David  Butler  had 
the  title  to  the  real  estate  in  controversy  at  and  before  the 
time  it  was  sold  on  execution,  but  that  title  was  encumbered 
or  burdened  with  the  inchoate  dower  interest  of  his  wife,  the 
appellee,  and  when  the  judgment  was  rendered  against  David 
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Butler  it  became  a  lien  upon  the  interest  of  David  Butler  in 
said  real  estate,  but  that  lien  was  subject  to  the  inchoate 
dower  interest  of  the  wife  therein.  When  this  real  estate  was 
sold  and  the  sale  confirmed,  and  the  sheriflF  executed  a  deed 
in  pursuance  thereof,  he  conveyed  to  Fitzgerald  all  the  inter- 
est that  David  Butler  had  in  this  real  estate,  and  such  pur- 
chaser took  the  title  to  this  real  estate  charged  with  the  same 
burdens  and  encumbrances  thereon  that  it  was  charged  with 
while  the  title  rested  in  David  Butler,  the  wife's  inchoate  dower 
right.  The  rule  of  caveat  emptor  applies  to  a  purchaser  of 
real  estate  at  a  judicial  sale  thereof  on  execution,  and  the 
conveyance  made  to  such  a  purchaser  by  the  sheriff  has  no 
greater  effect,  and  conveys  no  greater  estate,  than  would  a 
quitclaim  deed  for  the  premises  executed  by  the  execution 
debtor:  Norton  v.  Nebraska  Loan  &  Trust  Co.,  35  Neb.  466; 
37  Am.  St.  Rep.  441;  Hamilton  v.  Southern  Nevada  etc.  Min. 
Co.,  33  Fed.  Rep.  562.  What  the  law  does  not  permit  a  hus- 
band to  do  directly  he  may  not  do  by  indirection;  and  as  we 
have  "Seen  it  was  not  in  the  power  of  David  Butler,  by  volun- 
tarily alienating  his  real  estate  during  his  marriage,  to  de- 
prive his  wife  of  her  dower  rights  therein,  it  logically  follows 
that  the  sale  of  David  Butler's  real  estate  on  execution  on  a 
judgment  rendered  against  him  alone  did  not  bar  or  extin- 
guish the  dower  right  of  his  wife  or  widow  therein;  and  it  is 
immaterial  whether  the  debt  on  which  such  judgment  was 
rendered  was  contracted  voluntarily  or  otherwise  by  the  hus- 
band. We  accordingly  hold  and  decide  that  the  sale  of  the 
real  estate  of  a  husband  under  execution  on  a  judgment 
against  him  alone,  followed  *®*  by  judicial  confirmation  and 
conveyance,  does  not  extinguish  the  inchoate  dower  of  the 
wife  in  such  real  estate;  and  that  upon  the  death  of  the  hus- 
band the  widow  is  entitled  to  have  her  dower  assigned  out  of 
such  real  estate. 

2.  The  second  question  is,  in  estimating  the  value  of  the 
real  estate  in  controversy  for  the  purpose  of  assigning  the 
widow  her  dower  therein,  whether  its  value  at  the  date  of 
•the  judicial  conveyance  made  thereof  in  pursuance  of  its  sale 
on  execution,  or  its  value  at  the  date  of  the  husband's  death, 
shall  be  adopted.  At  common  law  the  rule  was,  if  a  husband 
died  seised  of  real  estate,  in  estimating  its  value  for  assign- 
ing his  widow  dower  therein  its  value  at  the  date  of  the  as- 
signment of  dower  was  adopted:  2  Scribner  on  Dower,  sec. 
30,  p.  595.     The  present  English  rule  is  that,  where  the  title 
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to  real  estate  is  in  an  alienee  of  the  husband,  in  estimating 
the  value  of  such  real  estate  for  the  purpose  of  assigning  the 
husband's  widow  dower  therein,  the  value  of  the  real  estate 
at  the  time  of  the  husband's  death  is  taken;  and  if  improve- 
ments have  taken  place  between  the  time  of  the  husband's 
death  and  the  time  of  the  assignment  of  dower,  then  the  value 
must  be  taken  at  the  date  of  the  assignment.  The  common- 
law  rule  for  estimating  the  value  of  real  estate  out  of  which 
dower  is  to  be  assigned  to  a  widow,  the  title  to  which  real  estate 
is  at  the  time  in  an  alienee  or  a  grantee  of  an  alienee  of  the 
husband,  is  stated  in  some  old  English  cases  found  in  2  Scrib- 
ner  on  Dower,  605,  as  follows:  "If  a  man  be  seised  of  land 
in  fee,  and  take  a  wife,  and  enfeoff  a  stranger  of  the  land, 
and  the  feoffee  builds  thereupon  a  castle  or  mansion  house, 
or  other  buildings,  or  otherwise  improves  it,  so  that  it  is 
worth  more  by  the  year  than  when  it  was  in  the  posses- 
sion of  the  husband,  the  wife  shall  not  have  her  dower, 
but  according  to  the  value  it  was  of  in  the  time  of  her  hus- 
band." "E.,  who  was  the  wife  of  R.,  demands  one-third  part 
of  three  acres  of  land  with  the  appurtenances  in  E.,  as  her 
dower,  against  W.,  and  W.  comes  and  says  that  he  bought  the 
land  of  her  *•*  husband,  naked  and  unbuilt  upon,  and  he 
built  upon  it;  and  he  willingly  allows  to  her  her  third  part, 
saving  the  buildings  to  himself.  And,  therefore,  she  had  her 
seisin,  saving  to  the  said  W.  the  houses  built  by  him,  etc., 
because  he  had,  without  the  buildings,  where  she  might  have 
her  land,  etc."  In  Humphrey  v.  Phinney,  2  Johns.  484, 
Chief  Justice  Kent,  who  delivered  the  opinion  in  that  case, 
cited  the  old  English  cases  just  quoted,  and  declared  that 
"  such  was  the  law  as  understood  and  declared  in  the  most 
ancient  decisions  of  which  we  have  any  record."  The  Ameri- 
can rule  follows  the  rule  of  the  common  law:  2  Scribner  on 
Dower,  612.  See  the  rule  stated  and  the  authorities  collated 
in  support  thereof  in  5  Am.  &  Eng.  Ency.  of  Law,  929,  note 
2.  Section  7  of  chapter  23  of  the  Compiled  Statutes  of  1893 
provides:  "  When  a  widow  shall  be  entitled  to  dower  out  of 
any  lands  which  shall  have  been  aliened  by  the  husband  in 
his  lifetime,  and  such  lands  shall  have  been  enhanced  in  value 
after  the  alienation,  such  lands  shall  be  estimated,  in  set- 
ting out  the  widow's  dower,  according  to  their  value  at  the 
time  when  they  were  so  aliened."  This  statute  is  declaratory 
of  and  follows  the  comiuon-law  rule.  But  the  real  estate  in 
this  controversy  was  sold  under  execution  on  a  judgment 


750  BuTLKB  r.  Fitzgerald.  [Nebraska, 

rendered  against  the  husband  alone.  Was  the  judicial  sale 
of  this  real  estate  and  the  confirmation  and  conveyance  made 
in  pursuance  thereof  an  "  alienation  "  of  such  real  estate  by 
the  husband  within  the  meaning  of  this  statute?  It  would 
seem  that  the  alienation  mentioned  in  the  statute  meant  some 
voluntary  act  of  the  husband.  The  word  "alienate"  means: 
"  To  transfer  property  to  another;  to  make  a  thing  another 
man's.  In  common  law  to  alienate  realty  is  voluntarily  to 
part  with  ownership  in  it,  by  bargain  and  sale,  conveyance, 
gift,  or  will."  "Alienation"  means:  "An  act  whereby  one 
man  transfers  the  property  and  possession  of  lands,  tene- 
ments, or  other  things  to  another":  Anderson's  Law  Diction- 
ary. But  in  Ayer  v.  Spring,  9  Mass.  8,  it  was  held  that 
"  where  ***  land  was  taken  by  execution  from  a  husband, 
the  wife  was  held  to  be  dowable  in  the  land,  as  it  existed  at 
the  time  of  the  extent  of  the  execution,  and  not  in  the  erec- 
tions or  improvements  afterward  made";  and  in  McClana- 
han  V.  Porter,  10  Mo.  746,  it  was  held  that  "  a  purchaser  of 
lands  under  execution  against  the  husband  occupies  the  same 
position  as  the  alienee  of  the  husband."  To  the  same  effect 
see  Price  v.  Hohhs,  47  Md.  359;  Wood  v.  Morgan,  56  Ala.  397. 
These  authorities  are  quoted  with  approval,  or  rather  without 
dissent,  in  2  Scribner  on  Dower,  612.  We  feel  constrained^ 
therefore,  to  hold  that  real  estate  which  has  been  sold  under 
execution  on  a  judgment  against  the  husband  alone,  such 
sale  confirmed  and  a  conveyance  made  in  pursuance  thereof, 
is  real  estate  aliened  by  the  husband  within  the  meaning  of 
said  section  7  of  chapter  23. 

It  appears  from  the  stipulation  of  facts  in  this  case  that 
the  real  estate  in  controversy  at  the  date  of  the  judicial  con- 
veyance made  thereof  in  pursuance  of  its  sale  on  execution 
was  of  a  certain  value,  and  that  the  value  of  the  real  estate 
at  the  date  of  David  Butler's  death,  exclusive  of  improvements 
thereon,  was  of  a  different  value.  The  contention  of  the 
appellant  is  that  in  estimating  the  value  of  this  real  estate 
for  the  purpose  of  assigning  Mrs.  Butler  dower  therein,  its 
value  at  the  date  of  the  judicial  conveyance  thereof  made  in 
pursuance  of  its  sale  on  execution  should  be  taken,  while  the 
appellee  contends  that  the  real  estate  as  it  existed  at  the  date 
of  David  Butler's  death,  excluding  improvements  made 
thereon  since  the  date  of  the  sheriff's  deed,  should  be  the  one 
adopted.  The  statute,  said  section  7  of  chapter  23,  provides 
that  in  estimating  the  value  of  the  real  estate  for  the  purpose 
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of  the  widow's  dower  therein  its  value  at  the  time  it  was 
aliened  shall  be  taken  when  such  real  estate  shall  have  been 
enhanced  in  value  after  the  alienation.  We  are  thus  brought 
to  the  consideration  of  the  question,  What  is  the  meaning  of 
"enhanced  in  value"  in  the  statute?  Does  it  mean  an  ap- 
preciation *••  and  increase  in  value  from  any  and  all  causes, 
or  is  it  limited  in  its  meaning  to  appreciation  in  the  value  of 
the  real  estate  by  reason  of  improvements  put  thereon  by  the 
alienee?  In  Thornburn  v.  Doscher,  32  Fed.  Rep.  810,  the 
precise  question  arose,  and  the  court  held  that  "  in  estimating 
the  value  of  a  widow's  dower  in  land  aliened  by  the  husband 
in  his  lifetime,  she  ought  to  have  the  benefit  of  the  increase 
in  value  between  the  date  of  such  alienation  and  the  death 
of  the  husband,  not  arising  from  improvements  made  or 
placed  thereon."  In  Allen  v.  McCoy ,  8  Ohio,  418,  it  is  said 
that  in  making  assignment  of  dower,  the  rule  of  value  is  to 
be  taken  at  the  time  of  assignment;  but  all  increased  value 
from  actual  improvements  on  the  ground  is  to  be  excluded. 
In  McClanahan  v.  Porter^  10  Mo.  746,  it  was  held  that  "  where 
lands  have  increased  in  value  from  extrinsic  causes  not  con- 
nected with  the  labor  or  expenditure  of  the  alienee,  the  widow 
takes  according  to  the  value  at  the  time  of  the  assignment.'' 
In  Summers  v.  Bahb,  13  111.  483,  it  was  held:  "A  widow  is 
only  entitled  to  take  her  dower  according  to  the  valuation  of 
the  land  at  the  time  of  the  alienation.  She  is  not  dowable 
of  improvements  put  upon  the  land,  but  is  entitled  to  the 
benefit  of  its  increased  value,  arising  from  other  causes  than 
the  labor  and  expenditure  of  the  alienee."  In  Thompson  v. 
Morrow,  5  Serg.  &  R.  289,  9  Am.  Dec.  358,  Tilghman,  C.  J., 
discussing  the  point  under  consideration,  said:  "  So  far  as 
concerns  improvements  made  by  the  alienee,  it  is  agreed  that 
the  tenant  shall  be  protected  from  this  hardship;  but  as  to 
any  value  which  may  chance  to  arise  from  the  gradually  in- 
creasing prosperity  of  the  country,  and  not  from  the  labor  or 
money  of  the  alienee,  it  would  be  hard  indeed  upon  the  widow 
if  she  were  precluded  from  taking  her  share  of  it.  She  runs 
the  risk  of  any  deterioration  of  the  estate  which  may  arise 
either  from  public  misfortune,  or  the  negligence,  or  even  the 
voluntary  act  of  the  alienee;  for,  although  he  destroy  the 
buildings  erected  by  the  husband,  *•''  the  widow  has  no 
remedy,  nor  can  she  recover  any  more  than  one- third  of  the 
land  as  she  finds  it  at  the  death  of  her  husband."  And  in 
Powell  V.  Monson  etc.  Mfg.  Co.y  3  Mason,   347,  Mr.  Justice 
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Story,  referring  to  the  opinion  of  Thompson  v.Morroio^  5  Serg. 
&  R.  289,  9  Am.  Dec.  358,  said:  "This  doctrine  appears  to  me 
to  stand  upon  solid  principles  and  the  general  analogies  of  the 
law.  If  the  land  has  in  the  intermediate  period  risen  in  value, 
she  receives  the  benefit;  if  it  has  depreciated,  she  sustains  the 

loss If,  on  the  other  hand,  the  value  of  the  land  has 

increased  solely  from  the  improvements  made  upon  it,  and 
without  those  improvements  it  would  have  remained  of 
the  same  value  as  at  the  time  of  the  alienation,  the  old  value, 
and  not  the  improved  value,  is  to  be  taken  into  consideration. 
For  practical  purposes  it  is  impossible  to  make  any  distinc- 
tion between  the  value  of  the  improvements  and  the  value 
resulting  from  the  improvements;  between  improvements 
which  operate  on  a  part  of  the  land  and  those  which  operate 
upon  the  whole.  Upon  the  whole,  my  judgment  is  that  the 
dower  must  be  adjudged  according  to  the  value  of  the  land 
in  controversy  at  the  time  of  the  assignment,  excluding  all 
the  increased  value  from  the  improvements  actually  made 
upon  the  premises  by  the  alienees,  leaving  to  the  dowress  the 
full  benefit  of  any  increase  of  value  arising  from  circum- 
stances unconnected  with  those  improvements."  We  think 
the  reasoning  of  these  cases  is  unanswerable,  and  we  there- 
fore conclude  that  in  estimating  the  value  of  real  estate 
aliened  by  the  husband  during  his  marriage  for  the  purpose 
of  assigning  his  widow  dower  therein,  the  value  of  the  real 
estate  is  to  be  estimated  as  it  stood  at  the  time  of  the  assign- 
ment of  dower,  excluding  the  increase  in  value  of  the  real 
estate  resulting  from  improvements  made  thereon  by  the 
alienees  after  the  date  of  the  alienation. 

The  judgment  of  the  district  court  is  affirmed. 

Dower — Whether  Extinguished  by  Execution  or  Judicial  Sals 
AGAINST  Husband. — A  widow's  right  to  have  dower  assigned  to  her  out  of 
the  lands  of  her  deceased  husbaud  is  not  subject  to  an  execution  at  law: 
McMahon  v.  Gray,  150  Mass.  289;  15  Am.  St.  Rep.  202,  and  note.  A  right 
of  dower  is  superior  to  all  judgment  liens  accruing  after  the  marriage:  Fick- 
Un  V.  Rixey,  89  Va.  832;  37  Am.  St.  Rep.  891,  and  note.  This  questioo 
is  fully  discussed  in  the  notes  to  Thompson  v.  McCorkle,  43  Am.  St.  Rep. 
348;  Moore  v.  Mayor,  59  Am.  Dec.  475;  Comba  v.  Young,  26  Am.  Dec.  231, 
and  Den  ▼.  Frew,  22  Am.. Dec.  710. 

Dower — Definition. — Dower  is  the  provision  made  by  law  for  the  wif* 
out  of  the  lands  and  tenements  of  her  husband  for  her  support  and  mainte- 
nance after  his  death:  Adams  v.  Storey,  135  111.  448;  25  Am.  St.  Rep.  392. 

Dower  It  not  Founded  in  Contract,  but  results  from  marriage  as  a 
legal  incident  thereto:  Magee  v.  Young,  40  Miss.  164;  90  Am.  Dea  322, 
and  note;  Bishop  v.  Boyle,  9  lud.  169;  68  Am.  Dec.  615. 
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Dower — Valck  or  at  what  Tims  to  bb  Computh), — A  wi(^ow  is  enti. 
tied  to  dower  only  according  to  the  ralne  of  the  land  at  tlie  time  of  aliena< 
tion,  and  not  according  to  its  improved  value  at  the  time  of  demand:  Van 
Dorenv.  Van  Dorert,  2  Penn.  697;  4  Am.  Dec.  408,  and  note;  Hale  v.  JameSf 
4  Johns.  258;  10  Am.  Dec.  328;  Mahoney  v.  Young,  3  Dana,  588;  28  Am. 
Dec.  114;    Waters  v.  Oooch,  6  J.  J.  Marsh.  686;  22  Am.  Dec.  108. 

Execution  ob  JaDiciAL  Sales — Cavkat  Emptor. —The  rale  of  caveat 
emptor  applies  on  sales  of  land  under  execution:  Stearns  v.  Edson,  63 
Vt.  259;  25  Am.  St.  Rep.  758,  and  note;  Bullard  v.  McArdle,  98  Cal.  355; 
35  Am.  St.  Rep.  176,  and  note;  and  see,  also,  tha  note  to  Bond  r.  Montgom- 
try,  35  Am.  St.  Rep.  126. 
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[43  Nebraska,  224.] 

Consideration. — A  Mortgage  Given  for  thk  Purposk  o»  Patinq  a 
Pre-Existing  Indebtedness  is  based  upon  a  sufficient  consideration, 
and  protects  the  mortgagee  to  the  same  extent  as  if  a  new  consideration 
bad  been  given  when  the  mortgage  was  executed. 

Ihsolvent  Debtors — Preferences. — A  debtor  in  failing  oircumstancea 
may  lawfully  pay  or  secure  one  creditor  to  the  exclusion  of  others. 

MoBTG age— Though  the  Possession  of  Mortgaged  Chattels  by  the 
mortgagor  raises  the  presumption  that  the  mortgage  was  fraudulent, 
yet  it  is  not  conclusive,  but  may  be  overcome  by  evidence  of  the  good 
faith  of  the  transaction. 

Mortgage. — A  Presumption  of  Fhaud  Arising  from  a  mortgagor  re- 
maining in  possession  of  mortgaged  chattels  terminates  when  he  sur- 
renders such  possession  to  the  mortgagee. 

Mortgage  of  Chattels — Mode  of  Sale  under. — The  fact  that  a  mort- 
gagee sells  the  mortgaged  chattels  in  a  mode  different  from  that  stipu- 
lated for  in  the  mortgage  does  not  make  it  fraudulent,  nor  otherwiM 
invalidate  it,  nor  give  priority  to  junior  liena. 

Martin  Langdon^  McClure  «fc  Anderson^  and  I.  Dunriy  for 
the  plaintiff  in  error. 

W.  8.  Morlan,  contra, 

**•  NoRVAL,  C.  J.  This  action  was  brought  by  the  Atlas 
Lumber  Company,  a  corporation,  against  one  S.  S.  Hewitt,  to 
recover  possession  of  a  stock  of  lumber  and  building  material 
situated  in  the  town  of  Beaver  City.  The  plaintiff  claimed 
the  property  under  a  chattel  mortgage  executed  by  one 
William  M.  Ingalls,  and  by  him  delivered  to  the  plaintiff. 
Hewitt,  as  sheriff  of  Furnas  county,  held  the  property  under 
a  writ  of  attachment  issued  out  of  the  district  court  of  said 
county  in  a  suit  wherein  the  Howell  Lumber  Company  was 
plaintiff  and  said  Ingalls  was  defendant.  C.  L,  Chaffee, 
being  the  successor  of  the  Howell  Lumber  Company,  and  the 
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owner  of  all  the  property  and  accounts  belonging  to  said 
company,  was,  on  his  own  motion,  substituted  by  the  court 
as  defendant  in  place  of  the  sheriff.  Upon  the  trial  the  jury 
returned  a  verdict  in  favor  of  the  plaintiflf,  and  assessing  his 
damages  in  the  premises  at  one  cent.  The  defendant  filed  a 
motion  for  a  new  trial,  which  was  overruled,  and  judgment 
'*''  was  thereupon  entered  by  the  court  upon  the  said  ver- 
dict of  the  jury. 

The  first  contention  made  by  counsel  in  the  brief  of  plain- 
tiflf in  error  is,  that  the  verdict  is  contrary  to,  and  is  not  sup- 
ported by,  sufl&cient  evidence.  It  appears  from  the  evidence 
in  the  record  that  the  defendant  in  error  on,  and  for  a  long 
time  prior  to,  April  30,  1890,  was  engaged  in  the  lumber 
business  at  Beaver  City,  this  state,  the  enterprise  being  con- 
ducted by  one  William  M.  Ingalls,  its  manager.  On  the  date 
aforesaid  the  Atlas  Lumber  Company  sold  and  disposed  of 
the  business  and  stock  on  hand  to  said  Ingalls  for  the  sum 
of  $2,700,  Ingalls  paying  $1,300  of  the  consideration  in  cash, 
and  the  balance,  amounting  to  $1,400,  was  divided  into  four 
equal  payments  of  $350  each,  for  which  Ingalls  gave  his 
notes,  but  the  same  were  unsecured.  Two  of  these  notes 
having  matured,  and  the  same  not  having  been  paid,  one, 
Burt  Coldren,  a  representative  of  the  defendant  in  error? 
about  the  last  of  July  or  the  first  of  August,  1890,  went  to 
Beaver  City,  interviewed  Mr.  Ingalls,  and  requested  that  he 
take  up  the  old  notes  and  give  new  ones  in  their  place,  and 
secure  the  same  by  a  chattel  mortgage  on  his  stock.  Mr.  In- 
galls objected  and  refused  at  that  time  to  give  security,  on 
the  ground  that  it  would  injure  his  credit.  About  the  sixth 
day  of  August,  1890,  Mr.  Coldren  called  again  upon  Mr.  In- 
galls, and  renewed  his  demand  for  security,  and  as  an  induce- 
ment for  the  latter  to  secure  the  claim,  Coldren  proposed  to 
reduce  the  rate  of  interest  from  ten  per  cent  to  eight  per  cent, 
and  to  extend  the  time  of  payment  one  year  on  other  indebted- 
ness of  Ingalls  to  the  company.  This  proposition  was  finally 
accepted  by  Ingalls,  and  he  on  said  date  gave  four  new  notes, 
amounting  to  $1,437.33,  payable  as  follows:  One  for  $437.33, 
due  October  Ist;  $300,  due  January  1,  1891;  $300,  due  April  1, 
1891;  and  $400,  due  on  July  1, 1891.  Mr.  Ingalls  at  the  same 
time  secured  the  payment  of  these  notes  by  a  chattel  mort- 
gage covering  his  stock  of  lumber,  ***  including  the  property 
in  controversy  herein.  This  mortgage  was  duly  filed  in  the 
oflBce  of  the  county  clerk  of  Furnas  county,  on  the  next  day 
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after  it  was  executed.  At  the  same  time,  as  further  security 
for  said  indebtedness,  Ingalls  assigned  to  defendant  in  error 
a  mechanic's  lien  upon  a  church  building  for  $372,  and 
transferred  accounts  due  him  amounting  to  something  less 
than  $500,  which  accounts  were  deposited  for  collection  in  a 
bank  at  Beaver  City.  After  the  giving  of  the  mortgage  In- 
galls remained  in  possession  of  the  stock,  and  sold  the  same 
in  the  usual  course  of  business.  About  the  first  day  of  May, 
1890,  Ingalls  purchased,  on  sixty  days'  time,  of  the  Howell 
Lumber  Company,  lumber  and  building  material  amount- 
ing to  the  sum  of  $1,664,  no  part  of  which  has  been  paid. 
For  some  cause  or  other  Ingalls  did  not  succeed  in  his  busi- 
ness venture,  and  on  or  about  the  twentieth  day  of  Septem- 
ber, 1890,  he  left  Beaver  City  for  Salt  Lake  City,  with  the 
purpose  of  not  returning.  He  met  Mr.  Howard,  the  president 
of  the  defendant  in  error,  at  Denver,  and  on  September  23d, 
at  the  request  of  Howard,  and  as  a  further  or  additional  se- 
curity for  his  indebtedness,  he  executed  a  bill  of  sale  to  the 
Atlas  Lumber  Company  of  his  entire  stock  of  lumber  and 
building  material,  which  was  recorded  on  the  twenty-sev- 
enth day  of  said  month  in  Furnas  county.  On  the  thir- 
teenth day  of  October,  1890,  the  Howell  Lumber  Company 
attached  the  stock  on  hand,  which  was  covered  by  said  chat- 
tel mortgage  and  bill  of  sale,  and  the  sheriff  held  the  same 
until  replevied  in  this  suit. 

It  is  insisted  that  the  chattel  mortgage  was  given  by  In- 
galls and  received  by  tlie  defendant  in  error  for  the  purpose 
of  defrauding  the  Howell  Lumber  Company.  This  contention 
is  not  well  founded.  The  uncontradicted  testimony  shows 
that  the  mortgage  was  given  for  the  sole  purpose  of  paying  a 
bona  fide  pre-existing  debt,  a  portion  thereof  being  then  past 
due.  This  was  a  sufl&cient  consideration,  and  protects  the 
defendant  in  error  to  the  same  ***  extent  as  though  there 
had  been  a  new  consideration  given  when  the  mortgage  was 
executed:  Turner  v.  Killian,  12  Neb.  580;  Henry  v.  Vliet,  36 
Neb.  138.  It  is  true  that  the  officers  of  the  Atlas  Lumber 
Company  were  aware,  when  the  mortgage  in  question  was 
taken,  of  the  indebtedness  of  Ingalls  to  the  Howell  Lumber 
Company,  and  that  Ingalls  was  being  pressed  by  the  latter 
for  the  payment  thereof,  but  this  did  not  invalidate  the 
mortgage.  It  is  no  longer  a  mooted  question  in  this  state 
that  a  debtor,  in  failing  circumstances,  as  was  Ingalls  when 
the  mortgage  was  executed,  may  lawfully  pay  or  secure  one 
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creditor  to  the  exclusion  of  others:  Lininger  v.  Raymond, 
12  Neb.  19;  Deitrich  v.  Hutchinson,  20  Neb.  52;  Eothell  v. 
Grimes,  22  Neb.  526;  Ward  v.  Parlin,  30  Neb.  376.  In- 
Btead  of  there  being  an  intention  to  defraud,  eitlier  on  the 
part  of  the  mortgagor  or  mortgagee,  the  contrarj'-  conclusively 
appears  from  the  record.  It  was  only  after  much  persua- 
sion that  Ingalls  was  induced  to  give  the  security.  But  it  ia 
contended  that  the  fact  the  mortgagor  remained  in  possession 
and  sold  lumber  and  converted  the  moneys  derived  there- 
from to  his  own  use  shows  the  transaction  to  be  fraudulent^ 
and  that  the  mortgage  was  a  mere  device  to  assist  Ingalls  to 
prevent  his  other  creditors  from  collecting  or  securing  their 
claims.  While  the  possession  of  mortgaged  chattels  by  the 
mortgagor  raises  the  presumption  that  the  mortgage  was- 
fraudulent,  yet  it  is  not  conclusive,  but  may  be  overcome  by 
evidence  showing  that  the  same  was  made  in  good  faiths 
Robison  v.  Uhl,  6  Neb.  328;  Miller  v.  Morgan,  11  Neb.  121;. 
Turner  v.  Killian,  12  Neb.  580;  Davis  v.  Scott,  22  Neb.  154. 
In  the  case  at  bar  there  is  no  question,  from  the  evidence 
adduced,  that  the  mortgage  and  the  bill  of  sale  were  made 
in  the  utmost  good  faith  and  without  any  intent  to  defraud 
the  creditors  of  Ingalls.  Again,  the  presumption  of  fraud 
raised  by  the  statute  from  the  possession  of  mortgaged  chat- 
tels by  the  mortgagor  remains  only  so  long  as  the  ****  mort- 
gagor retains  such  possession.  In  this  case  there  is  ample 
testimony  to  establish,  and  which  would  have  justified  the 
jury  in  drawing  the  conclusion,  that  at  and  some  time  prior 
to  the  levying  of  the  attachment  the  defendant  in  error  was 
in  possession  of  the  stock  of  lumber,  holding  the  same  under 
the  chattel  mortgage  and  bill  of  sale,  already  alluded  to  as 
security  for  a  bona  fide  debt.  We  have  no  hesitancy  in  say- 
ing that  the  verdict  and  judgment  are  supported  by  sufficient 
evidence:  Sherwin  v.  Gaghagen,  39  Neb.  238. 

The  next  assignment  in  the  petition  in  error  is  in  the  fol- 
lowing language:  "The  court  erred  in  giving  the  following 
instructions  upon  its  own  motion,  to  wit:  Nos.  2,  3,  4,  5,  6,  7, 

8,  and  the  following  part  of  the  eighth  instruction:  'But  a 
mortgage  to  a  creditor  taking  a  mortgage,  or  buying  a  stock 
of  goods  for  the  purpose  of  securing  a  bona  fide  claim  of  such 
mortgagee,  is  not  fraudulent,  even  if  such  mortgagee  knows 
that  by  such  mortgage  or  sale  other  creditors  are  defrauded'; 

9,  10,  11,  12,  13,  14,  15,  16,  and  17."  The  foregoing  assign- 
ment is  insufficient,  and  must  be  overruled,  under  the  re- 
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pealed  holdings  of  this  court,  unless  it  can  be  sustained  as 
to  all  the  instructions  therein  mentioned.  Plaintiflf  in  error, 
in  the  brief  filed,  claims  a  reversal  alone  for  the  giving  of 
seven  out  of  the  sixteen  instructions  complained  of  in  the 
assignment,  thereby,  in  effect,  conceding  that  the  remaining 
nine  instructions,  to  which  no  criticism  is  offered,  are  not 
erroneous.  Several  paragraphs  of  the  charge  of  the  court  cov- 
ered by  the  assignment,  if  not  all  of  them,  not  only  lay  down 
correct  legal  propositions,  but  are  applicable  to  the  issues 
made  by  the  pleadings  and  evidence,  among  which  are  the 
eleventh,  thirteenth,  and  seventeenth,  which  read  as  follows: 

"11.  The  law  presumes  transactions  are  honest,  and  made 
for  an  honest  purpose,  until  the  contrary  is  shown;  and  the 
burden  of  the  proof  to  show  a  dishonest  purpose  in  this  case 
is  upon  the  defendant." 

*'*  **  13.  The  jury  are  instructed  that  a  person  who  is  in- 
debted, and  unable  to  pay  all  his  debts  in  full,  has  a  right  to 
prefer  any  one  or  more  of  his  creditors  to  the  exclusion  of  all 
others;  and  in  payment  of  a  bona  fide  indebtedness  to  one 
of  his  creditors,  a  debtor  may  exhaust  the  whole  of  his  prop- 
erty, so  as  to  leave  nothing  for  the  other  creditors  who  are 
equally  meritorious." 

"17.  A  pre-existing  debt  already  due  is  a  good  considera- 
tion for  a  chattel  mortgage  or  bill  of  sale  to  secure  the  pay- 
ment of  the  same,  and  protects  the  party  taking  such  security 
to  the  same  extent  as  would  a  new  consideration  given  at  the 
time  of  the  making  of  the  mortgage  or  bill  of  sale." 

The  last  two  instructions  just  quoted  are  in  line  with  the 
decisions  of  this  court  already  cited  in  this  opinion,  and  the 
eleventh  instruction  states  an  elementary  principle  of  law. 
This  assignment  is,  therefore,  overruled  without  considering 
any  of  the  other  instructions  embraced  in  such  assignment. 

At  this  time  we  will  dispose  of  another  assignment,  namely, 
*'  The  court  erred  in  refusing  the  following  instructions  asked 
by  the  defendant:  Nos.  4,  5,  6,  7,  8,  9,  10,  11,  12,  and  14." 
It  is  not  deemed  necessary  to  set  out  these  requests  to  charge 
in  this  opinion.  Suffice  it  to  say,  that  the  propositions  of  law 
enunciated  in  the  fourth  and  fifth  requests  were  fully  stated 
in  the  instructions  given  by  the  court,  and  it  was  not  error 
to  refuse  to  charge  the  jury  again  upon  the  same  points. 
The  fourth  and  fifth  requests  having  been  properly  refused, 
this  assignment,  for  the  reasons  stated  in  our  discussion  of 
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the  preceding  assignment,  will  be  dismissed  without  further 
consideration. 

Complaint  is  finally  made  because  the  court,  at  the  request 
of  the  plaintifiF  below,  gave  this  instruction:  "1.  The  jury 
are  instructed  that  to  entitle  the  plaintiff  to  recover  in  this 
case  it  is  only  necessary  that  he  should  prove  by  a  prepon- 
derance of  the  evidence  that  he  had  a  *'*  valid  lien  on  the 
property  replevied  to  secure  an  honest,  bona  fide  debt,  and 
was  entitled  to  possession  by  virtue  of  such  lien  at  the  time 
of  the  commencement  of  this  action,  and  it  was  wrongfully 
detained  by  the  defendant.  So  far  as  this  action  is  concerned, 
it  is  immaterial  whether  the  plaintiff,  after  taking  possession 
of  said  property,  sold  the  same  under  one  or  another  of  his 
claimed  liens,  whether  he  sold  at  private  or  public  sale,  or 
what  disposition  he  made  of  the  property." 

The  criticism  made  is  upon  the  last  clause  of  the  above 
instruction.  It  is  contended  that  it  does  not  correctly  state 
the  law,  but,  on  the  contrary,  that  it  is  material  what  the 
plaintiff  below  did  with  the  property  after  taking  possession 
thereof.  The  evidence  discloses,  after  the  Atlas  Lumber 
Company  acquired  possession  of  the  stock  under  its  mort- 
gage and  bill  of  sale,  that  it  sold  the  property  in  the  usual 
course  of  business  for  the  purpose  of  paying  its  claim.  This 
method  of  sale  did  not  conflict  with  any  of  the  terms  of  the 
bill  of  sale,  although  the  same  was  not  in  compliance  with  the 
requirements  of  the  chattel  mortgage  or  the  statute  relating 
to  the  foreclosure  of  such  instruments.  Since  the  mortgagee 
was  claiming  under  the  bill  of  sale,  as  well  as  the  mortgage, 
it  could  make  no  difference,  so  far  as  the  validity  of  his 
lien  was  concerned,  that  the  property  was  sold  at  private, 
instead  of  public,  sale.  While  a  mortgagee  of  chattels  must 
dispose  of  the  property  according  to  the  stipulation  of  the 
mortgage,  and  the  provisions  of  the  statute  governing  the  fore- 
closure of  chattel  mortgages,  yet  it  is  not  the  law  if  he  fails 
so  to  do  in  any  essential  particular,  or  if  he  omits  to  sell 
the  property  after  taking  possession  of  the  same,  that  the 
mortgage  is  thereby  invalidated  and  the  lien  lost,  but  in 
either  case  when  other  creditors  have  a  junior  claim  upon 
the  property,  the  mortgagee  must  account  for  its  value:  Lin- 
inger  v.  Herron,  23  Neb.  197;  Loeh  v.  Milner,  21  Neb.  392.  It 
matters  not,  so  far  as  the  mortgagor  or  his  other  creditors  are 
concerned,  *^*  whether  the  property  was  sold  at  private  or 
public  sale,  or  what  the  mortgagee  did  with  the  property  after 
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the  satne  came  into  its  possession.     The  instruction,  there- 
fore, was  not  erroneous. 
The  judgment  is  affirmed. 

Chattkl  Mortgages — Consideration. — A  PRE-BxisTnra  debt  already 
due  is  a  good  oousiderafcioa  for  a  chattel  mortgage,  and  protects  the  inort> 
gagee  to  the  same  extent  as  would  a  new  coiisiileration  given  at  the  time  of 
making  the  mortgage:  Hem-y  v.  VUet,  33  Neb.  130;  29  Am.  St.  Rep.  478, 
and  note.  But  see  Union  Nat.  Bank  v.  Oium,  3  N.  Dak.  193;  4i  Am.  St. 
Rep.  533. 

Chattel  Mortgages — Retention  or  Possession  o»  Chattels  by 
Mortgagor. — A  chattel  mortgage  without  immediate  delivery  or  change 
of  possession  of  the  property  is  void  as  to  creditors:  Mandeville  v.  Avery, 
124  N.  Y.  376;  21  Am.  St.  Rep.  678,  and  note.  See,  also,  the  notes  to 
Rathbun  v.  Berry,  33  Am.  St.  Rep.  395,  and  the  extended  note  to  Peiihody 
V.  Landon,  15  Am.  St.  Rep.  912. 

Chattel  Mortgages— Power  of  Sale  in,  How  must  be  Exercised. 
This  subject  is  fully  discussed  in  the  extended  note  to  Wygal  v.  Bigeiow,  16 
Am.  St.  Rep.  499. 

Assignment  for  the  Benefit  of  Creditors — Preferences. — A  debtor 
may  lawfully  p  '^r  one  creditor  over  another:  Kalmua  V.  Ballin,  52  N.  J. 
Eq.  290;  46  Am.  St.  Rep.  520,  and  note. 


HODGKINSON  V.    HoDQKINSON. 
[43  Nebraska,  269.] 
Husband  and  Wife.  —  A  Married  Woman  may  Maintain  an  Action 
roR  the  Alienation  of  Her  Husband's  Affections  if  the  statute  of 
the  state  entitles  her,  while  married,  to  sue  and  be  sued  as  if  she  were 
unmarried. 

E.  W.  Thomas  and  O.  W.  Cornell,  for  the  plaintiffs  in  error. 

Stull  &  Edwards,  contra. 

"'o  Ryan,  C.  The  defendant  in  error  recovered  a  judg- 
ment against  plaintiffs  in  error  in  the  district  court  of  Ne- 
maha county.  The  cause  of  action,  as  stated,  was  that 
plaintiffs  in  error  had  induced  their  son,  her  husband,  per- 
manently to  abandon  the  defendant  in  error,  and  to  refuse  to 
provide  for  her  support.  In  connection  with  the  history  of 
desertion  brought  about  as  aforesaid,  there  were  allegations 
that  plaintiffs  in  error  had  manifested  the  most  determined 
and  persistent  disapproval  of  becoming  grandparents,  and 
that  to  prevent  this  consummation  they  had  induced  their 
son  to  attempt  to  procure  an  abortion,  which  had  failed, 
whereupon  defendant  in  error  was  driven  from  the  house  of 
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plaintiffs  in  error,  wherein,  with  her  husband,  she  had  pre- 
viously been  living,  and  the  separation  and  abandonment 
complained  of  immediately  followed.  The  evidence  was  very 
conflicting,  but  there  was  sufficient  to  sustain  the  averments 
of  the  petition.  There  was  presented  in  the  motion  for  a 
new  trial  a  claim  that,  because  of  surprise,  plaintiffs  in  error 
should  have  been  granted  a  new  trial.  In  support  of  this 
claim  there  seems  to  have  been  used  certain  affidavits,  but 
as  there  was  no  identification  or  preservation  of  them  by  bill 
of  exceptions,  they  cannot  be  considered.  No  other  error 
arising  during  the  trial  was  presented  or  argued.  The  giving 
and  refusal  to  give  instructions  afford  no  ground  of  com- 
plaint, for  exception  was  taken  only  to  a  refusal  to  give  one 
instruction  requested,  and  the  substantial  part  of  that  instruc- 
tion was  embodied  in  others  given  by  the  court  on  its  own 
motion. 

It  is  contended,  however,  that  this  action  was  not  main- 
tainable by  the  defendant  in  error,  and  £hat  in  any  event  a 
recovery  could  be  had  only  for  the  loss  of  services  of  the  hus- 
band. In  respect  to  the  proposition  last  mentioned  it  per- 
haps would  be  a  sufficient  answer  to  point  out  that  at  common 
law  the  services  and  chattels  of  the  husband  did  *'^*  not 
belong  to  the  wife,  as  did  those  of  the  latter  to  the  former, 
or  which  reason  the  general  rule  contended  for  is  not  deriv- 
able from  a  mere  analogy  as  urged  in  argument.  The  right 
of  the  wife  to  bring  this  action  in  her  own  name  is  conferred 
by  section  3  of  chapter  53  of  the  Compiled  Statutes,  which 
provides:  "A  woman  may,  while  married,  sue  and  be  sued,  in 
the  same  manner  as  if  she  were  unmarried."  In  Bennett  v. 
Bennett^  116  N.  Y.  584,  there  is  a  satisfactory  discussion  of 
tlie  rights  of  a  married  woman  to  recover  for  damages  to  her- 
self under  the  rules  of  the  common  law,  and  as  the  same  are 
affected  by  the  provision  of  our  statute  above  quoted,  and  it 
is  shown  that  at  the  common  law  the  right  to  the  recovery  of 
damages  existed  but  could  only  be  had  by  the  husband  and 
wife  jointly,  on  the  theory  that  during  coverture  the  inde- 
pendent claims  of  the  wife  to  rights  of  action  and  chattels 
were  suspended.  By  the  statutory  provision  that  a  woman 
may,  while  married,  sue  as  if  she  were  single  this  condition 
of  suspension  was  terminated,  and  the  wife  could  then  sua 
just  as  at  common  law  she  could  sue  in  her  own  name  when 
the  suspension  of  her  right  in  that  respect  had  been  ended  by 
the  death  of  her  husband.     See,  also,  in  support  of  the  right 


Feb.  1895.]  Green  v.  Hall.  761 

of  a  married  woman  to  maintain  an  action  of  the  nature  of 
that  at  bar,  the  case  of  Warren  v.  Warren,  89  Mich.  123. 
The  judgment  of  the  district  court  is  aflBrmed. 

Husband  anu  Wifb — Alienation  of  Affections. — Under  statutes  giv« 
ing  the  wife  a  separate  legal  existence,  and  placing  her,  with  respect  to  her 
property  and  personal  rights,  upon  an  equality  with  her  husband,  she  may 
maintain  an  action  against  a  third  person  for  alienating  her  husband's  affec* 
tions  and  depriving  her  of  his  society:  Clow  v.  Chapman,  125  Mo.  101;  46 
Am.  St  Rep.  468,  and  extended  note  fully  disoua^ing  the  subject. 


Green  v.  Hall. 

[4a  Nebraska,  275.] 
Thb  Rioht  o»  Appeal  trom  a  Judgment  is  not  Waivid  by  Its  Patmsnt 

to  avoid  the  sale  of  the  judgment  debtor's  property  under  an  executioa 
issued  for  the  enforcement  of  such  judgment. 

Kennedy,  Gilbert  &  Anderson,  for  the  motion. 

E.  W.  Simeral  and  William  Simeral,  contra. 

*'*  Ryan,  C.  In  this  case  there  was  an  appeal  from  a 
deficiency  judgment  for  $3,578.10,  and  costs,  rendered  in  the 
district  court  of  Douglas  county,  of  which  judgment  a  tran- 
script was  duly  filed  in  the  office  of  the  clerk  of  the  district 
court  of  Lancaster  county.  For  its  collection  there  after- 
ward, on  October  6,  1892,  was  placed  in  the  hands  of  the 
sheriff  of  the  last-named  county  an  execution,  under  and  by 
virtue  of  which  the  sheriff  advertised  for  sale  116  lots,  owned 
by  appellant  Coffman.  The  date  fixed  for  this  sale  was 
^""^  November  29,  1892.  It  does  not  appear,  however,  why 
this  sale  was  not  made,  neither  does  the  sherif!"'8  return  show 
&  postponement.  The  execution  was  returned,  paid  in  full 
July  6,  1893,  on  which  day  there  was  executed  by  the  sheriff 
a  receipt  for  the  costs.  The  judgment,  with  accruing  inter- 
est, was  discharged  by  the  following  payments:  January  4, 
1893,  $504.37;  March  2,  1893,  $2,904.72;  June  19,  1893, 
$355.50.  All  these  payments,  as  will  readily  be  seen,  were 
made  while  the  sheriflf  held  the  execution  for  the  collection  of 
the  judgment,  in  extinguishment  of  which  they  were  made. 
The  appellee,  after  the  case  had  been  submitted  for  final 
determination,  filed  a  motion  to  dismiss  the  appeal  for  the 
reason  that  the  judgment  appealed  from  had  been  fully, 
actually,  unconditionally,  and  voluntarily  paid  by  one  of  the 
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appellants.  In  resistance  of  this  motion  the  appellants  have 
submitted  the  affidavit  of  Victor  H.  Coffman,  the  appellant 
by  whom  the  payments  were  made,  to  which  affidavit  he 
attached  a  copy  of  the  execution  and  return  showing  the 
receipt  of  the  execution  by  the  sheriff,  his  advertisement  of 
the  lots  of  Coffman  for  sale  as  above  described,  and  the  date 
whereon  said  return  was  made,  and  the  payment  of  costs. 
The  dates  of  the  several  payments  above  recited  were  shown 
in  support  of  the  motion  of  appellee,  Coffman's  affidavit  was 
to  the  effect  that  to  avoid  a  sale  of  the  lots  advertised  he  had 
made  these  payments,  and  that  they  were  not  voluntarily 
made.  There  was  given  no  supersedeas  undertaking  to  sus- 
pend the  enforcement  of  the  judgment  against  appellants,  as 
might  have  been  done  under  the  provisions  of  section  677  of 
the  Code  of  Civil  Procedure.  Under  these  circumstances  a 
sale  of  the  property  advertised  would  have  vested  in  the  pur- 
chaser a  title  which  could  not  be  affected  by  the  reversal  of 
the  judgment  appealed  from:  Code  Civ.  Proc,  sec.  508. 

In  support  of  the  motion  to  dismiss  there  has  been  cited 
but  one  precedent,  which,  it  is  claimed,  is  found  in  Hipp  v. 
*'"'  Crenshaw,  Q^  Iowa,  404.  There  is,  however,  in  the  case 
cited  a  recognition  of  the  principle  that,  if  payment  of  a 
judgment  appealed  from  is  made  under  duress,  the  appeal 
should  not  be  dismissed  on  motion  of  the  appellee  based 
solely  on  the  fact  of  such  payment.  It  was  held  that  the 
appeal  should  be  dismissed  because  the  payment  had  been 
made  naerely  to  enable  appellant  to  obtain  a  loan  on  real 
property  affected  by  the  lien  of  the  judgment  appealed  from, 
a  condition  of  affairs  which  did  not  justify  the  inference  of 
duress.  The  right  of  a  judgment  debtor  to  liave  an  appeal 
determined,  notwithstanding  payment  thereof  has  been  co- 
erced by  legal  process  during  its  pendency,  is  sustained  by 
Hiler  v.  Hiler,  35  Ohio  St.  645;  Ex  parte  Walter,  89  Ala. 
237;  18  Am.  St.  Rep.  103.  In  Scholey  v.  Halsey,  72  N.  Y. 
578,  it  was  moreover  held  not  indispensable  to  a  right  of 
recovery  of  money  paid  on  a  judgment  before  its  reversal  to 
show  that  such  payment  had  been  coerced  by  execution. 

The  motion  of  appellee  to  dismiss  this  appeal  should  be 
overruled.  

Appeal  after  Satisfaction  of  Jpdgment. — An  appeal  does  not  He  from 
»  discharged  and  satisfied  judgment:  State  T.  Conkling,  54  Kan.  108;  45  Am. 
St.  Rep.  270,  and  extended  note. 
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Glass  v.  Zutavben. 

[43  Nbbraska,  834.] 

HusBAiTD  AND  WiFE — PRESUMPTION  OP  Fraud. — If  a  mortgago  from  a  hus- 
band to  his  wife  must  prevent  his  creditors  from  realizing  their  claima 
against  him,  it  is  presumed  to  be  fraudulent,  and  she  mast  assume  the 
burden  of  proving  that  it  was  made  in  good  faith. 

F&AcncE — Appellate  Procedure. — The  question  whether  the  evidence 
sustains  the  judgment  cannot  be  considered  in  the  absence  of  a  bill  of 
exceptions  properly  authenticated,  and  a  bill  authenticated  by  the  clerk 
of  the  court  under  circumstauces  not  authorizing  him  to  act  is  uuavaiU 
ing. 

T.  Appelget,  for  the  plaintiff  in  error. 

C.  Rood  and  S.  P.  Davidson,  contra. 

■'*  Post,  J.  This  was  an  action  in  the  district  court  for 
Johnson  county  to  recover  for  the  conversion  of  a  stock  of 
drugs  and  druggists'  fixtures.  The  plaintiff  below,  who  is 
also  plaintiff  in  this  court,  claimed  through  James  R.  Glass, 
her  husband,  under  a  chattel  mortgage  to  secure  an  alleged 
indebtedness  to  her,  while  the  defendant  Zutavern,  as  sheriff, 
and  the  other  defendants  as  attaching  creditors,  claimed 
through  certain  orders  of  attachment  issued  in  actions  com- 
menced by  them  against  the  said  James  R.  Glass.  There 
was  a  verdict  and  judgment  for  the  defendants,  from  which 
the  plaintifiF  has  prosecuted  proceedings  in  error  in  tliis  court. 

The  first  of  the  alleged  errors  is  that  the  district  court 
erred  in  modifying  two  instructions  asked  by  the  plaintifiF. 
The  modifications  complained  of  consist  in  the  addition  to  a 
paragraph  evidently  intended  as  a  statement  of  the  facts 
essential  to  entitle  the  plaintifiF  to  recover,  the  proposition 
that  the  jury  must  be  satisfied  that  the  plaintiflfs  mortgage 
was  in  good  faith  for  a  suflficient  consideration,  and  not  for 
the  purpose  of  defrauding  the  creditors  of  the  mortgagor. 
There  was  no  error  in  the  action  assigned.  Indeed,  the  in- 
structions as  submitted  failed  to  state  the  law  applicable  to 
the  case  on  trial,  and  to  have  given  them  in  the  form  pre- 
sented would  have  been  prejudicial  error.  It  had  been 
clearly  shown  that  the  efiFect  of  the  mortgage  of  the  plaintifiF 
from  her  husband  was  to  defeat  the  creditors  of  the  latter, 
and  to  prevent  them  from  realizing  on  their  claims  against 
him.  It  was,  therefore,  presumptively  fraudulent,  and  the 
burden  was  upon  the  plaintifiF  to  prove  the  '**  contrary; 
hence  the  direction  that  she  must  afldrmatively  establish  her 
good  faith  was  rightly  given. 
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It  is  next  complained  that  the  court  erred  in  giving  in- 
structions 1,  2,  3,4,  and  5,  asked  by  the  defendants,  and  1,2, 
3,  4,  6,  and  6,  on  its  own  motion.  This  method  of  assigning 
errors,  it  has  been  frequently  held,  is  insufficient,  provided 
any  of  the  instructions  complained  of  correctly  state  the  law, 
and  it  is  conceded  that  some  of  them  do  in  this  case.  It  is 
next  argued  that  the  court  erred  in  refusing  instructions  5 
and  10  asked  by  the  plaintiff.  But  the  first-named  instruc- 
tion is  not  contained  in  the  record,  while  we  find  no  exception 
to  the  refusal  of  the  other,  if  indeed  it  was  refused,  which  is 
not  clear  from  the  record. 

The  only  other  assignment  is,  that  the  evidence  does  not 
sustain  the  judgment.  But  that  question  cannot  be  consid- 
ered in  the  absence  of  a  bill  of  exceptions  properly  authenti- 
cated. The  only  pretense  of  an  observance  of  the  statutory 
requirements  for  the  settlement  and  allowance  of  exceptions 
is  a  certificate  of  the  clerk  to  the  effect  that  "the  foregoing 
is  ail  the  evidence  given  or  o.Tered,  with  the  rulings  and  ex- 
ceptions thereon,"  etc.  It  is  only  in  the  exceptional  cases 
enumerated  in  section  311  of  the  Civil  Code  that  the  clerk 
is  authorized  to  allow  and  sign  the  exceptions:  Scott  v. 
Spencer,  42  Neb.  632,  and  cases  cited.  The  certificate  of  the 
clerk  being  without  authority,  it  follows  that  the  question  of 
the  sufficiency  of  the  evidence  is  not  presented  to  this  court. 

The  judgment  of  the  district  court  must  therefore  be  af- 
firmed.   

Fraudulent  Convetancbs  between  Husband  and  Wifb. — A  volun- 
tary conveyance  to  a  wife  is  fraudulent,  as  to  pre-existing  creditors,  if 
made  when  the  donor  is  iu  embarrassed  financial  circumstances,  though  he 
retains  property  nominally  more  than  equal  to  all  his  indebtedness,  if  the 
property  retained  proves  insufficient  to  discharge  all  his  liabilities:  Marmon 
V.  Harwood,  124  111.  lOi;  7  Am.  St.  Rep.  345,  and  note.  A  husband  may 
give  a  deed  or  mortgage  to  his  wife  to  secure  a  pre-existing  bona  fide  debt 
owing  her,  and  such  conveyance  is  not  void  as  to  his  other  creditors:  Note 
to  Daggett  V.  Bul/er,  31  Am.  St.  Rep.  466.  The  fact  that  property  is  pur- 
chased by  tiie  wife  and  partly  paid  for  by  the  husband,  and  the  deed  takea 
in  the  name  of  the  wife,  coupled  with  an  existing  indebtedness  of  the  hus- 
band, makes  a  prima  facie  case  of  fraud:  Reel  v.  Livingston,  34  Fla.  377;  43 
Am.  St.  Rep.  202,  and  note.  A  transfer  of  a  considerable  portion  of  prop- 
erty by  a  debtor,  when  in  failing  circumstances,  to  his  wife,  and  irnme* 
diately  after  acquiring  it,  may,  unexplained,  raise  a  presumption  of  fraud, 
but  all  taint  of  suspicion  may  be  removed  by  showing  the  utmost  good 
faith  in  the  transaction:  WilUama  v.  ff arris,  4  S.  Dak.  22;  46  Am.  St.  Rep. 
753,  and  note.  See,  also,  the  extended  note  to  Henderson  v.  Henderson,  19 
Am,  St.  Rep.  667. 
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Appeal — Bill  op  Exceptions — Necessitt  ior. — Where  no  bill  vi  ex- 
ceptions to  the  opinion  of  the  trial  judge  is  taken,  the  question  is  not  prop- 
erly before  this  court  for  its  decision,  and  any  opinion  it  might  express 
thereon  would  be  extrajudicial:  Allaire  v.  Hartshorne,  21  N.  J.  L.  665;  47 
Am.  Pec.  175;  Oraliam  v.  McCreary,  40  Pa.  St.  515;  80  Am.  Dec.  591. 
Only  the  facts  stated  in  the  bill  of  exceptions  can  be  judicially  noticed  on 
writ  of  error:  Wood  v.  Jackson,  8  Wend,  9;  22  Am.  Dec.  603;  Forsyth  v. 
Mattheioa,  14  Pa.  St.  100;  53  Am.  Dec.  522,  and  note. 


Johnson  v.  Hardt. 

[43  Nebraska,  368.] 
Ejectment. — A  Tenant  in  Common  cannot,  in  an  action  of  ejectment, 
recover  possession  of  the  whole  of  the   property  against  a  person  in 
possession  without  any  right.     The  recovery  must  be  limited  to  the 
extent  of  the  plaintiff's  title. 

Ricketts  &  Wilson,  for  the  plaintiff  in  error. 

Abbott,  Selleck  &  Lane,  contra. 

'•*  Ragan,  C.  This  is  an  action  of  ejectment  brought  by 
William  E.  Hardy  and  Cora  K.  Pitcher  against  Andrew  J. 
Johnson,  in  the  district  court  of  Lancaster  county.  Hardy 
and  Pitcher,  in  their  petition,  alleged  that  they  were  the 
owners  of  and  had  a  legal  estate  in  lot  1,  block  2,  in  J.  0. 
Young's  south  addition  to  East  Lincoln,  and  were  entitled 
to  the  immediate  possession  thereof;  and  that  Johnson  had 
held  the  possession  of  said  real  estate  against  them  since  the 
first  day  of  May,  1890.  The  answer  of  Johnson  was  a  gen- 
eral denial,  the  statute  of  limitations,  and  adverse  possession 
of  the  property  for  more  than  ten  years  prior  to  the  bringing 
of  the  suit.  Hardy  and  Pitcher  had  a  verdict  and  judgment, 
and  Johnson  brings  the  case  here  on  error. 

The  petition  in  this  case  was  filed  on  the  seventeenth  day 
of  September,  1890,  and  summons  duly  issued.  This  sum- 
mons was  returned  on  the  29th  of  September,  1890,  not 
served,  because  Johnson  could  not  be  found  in  the  county. 
On  the  9th  of  February,  1891,  an  alias  summons  was  issued 
for  Johnson,  which  was  duly  served  on  him.  This  action, 
'•*  then,  was  commenced  against  Johnson  on  the  ninth  day 
of  February,  1891,  the  date  of  the  alias  summons  which  was 
served  on  him:  Code  Civ.  Proc,  sec.  19.  The  undisputed 
evidence  in  the  case  is  that  Cora  K.  Pitcher  conveyed  her 
interest  in  the  property  in  question  to  one  Thomas  P.  Ken- 
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nard,  by  a  deed,  on  October  27,  1890,  wnich  deed  was  duly 
witnessed,  acknowledged,  and  recorded  in  the  office  of  the 
recorder  of  deeds  of  Lancaster  county  on  November  6,  1890. 
At  the  time  this  suit  was  brought  Cora  K.  Pitcher  had  no 
interest  whatever  in  the  premises  in  controversy;  and,  for  the 
purposes  of  this  case,  it  may  be  said  that,  at  the  time  the 
suit  was  brought,  the  premises  were  owned  by  William  E. 
Hardy  and  Thomas  P.  Kennard  as  tenants  in  common. 

On  the  trial  of  the  case  Johnson  requested  the  district  court 
to  charge  the  jury  that  if  they  should  find  from  the  evidence 
that  prior  to  the  9th  of  February,  1891,  Cora  K.  Pitcher  had 
parted  with  her  interest  in  the  property  in  controversy,  the 
plaintiffs  could  not  recover  in  the  action.  The  court  refused 
to  give  this  instruction,  and  charged  the  jury  as  follows: 
**  Plaintiffs  claim  to  own  and  to  have  the  legal  title  to  the 
premises  in  controversy  together,  and  are  in  law  called  co- 
tenants.  If  you  find  from  the  evidence  that  prior  to  the  ninth 
day  of  February,  1891,  either  of  the  plaintiffs  to  this  action 
conveyed  and  parted  with  any  or  all  of  his  or  her  interest  in 
said  premises,  and  if  you  should  find  from  the  evidence  that 
the  plaintiffs,  or  either  of  them,  at  the  commencement  of  this 
action,  were  the  owners  of  a  portion  only  of  said  premises, 
and  had  the  legal  title  thereto,  and  were  entitled  to  imme- 
diate possession  thereof,  then  you  are  instructed  that  you 
should  find  for  the  plaintifis,  or  either  of  them,  to  the  extent 
which  the  testimony  shows  their  or  either  of  their  interest 
in  the  said  premises  to  be."  The  jury  found  "  that  the  plain- 
tiffs have  a  legal  estate  in  and  are  entitled  to  the  possession 
of  the  real  property  described  in  the  petition,"  and  the  court 
"'*  rendered  judgment  as  follows:  "  It  is  therefore  considered 
and  adjudged  by  the  court  that  the  said  plaintiflFs  William 
E.  Hardy  and  Cora  K.  Pitcher  have  the  legal  estate  in  and 
are  entitled  to  the  possession  of  the  premises  described  in  the 
petition."  Here,  then,  we  have  a  joint  suit  by  two  parties 
who  allege  that  they  are  the  owners  of  certain  real  estate,  a 
finding  of  the  jury  that  the  two  parties  are  the  owners  of  the 
real  estate,  and  a  judgment  pronounced  in  accordance  with 
such  finding.  As  already  stated,  the  undisputed  evidence  in 
the  case  is  that  prior  to  the  commencement  of  the  suit  Cora 
K.  Pitcher  had  parted  with  her  interest  in  the  property.  The 
finding  of  the  jury,  then,  is  contrary  to  the  evidence  and  con- 
trary to  the  instruction  given  by  the  court. 

But  it  is  said  that  this  verdict  and  judgment  should  not  be 
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disturbed  because  the  seisin  and  possession  of  one  tenant  in 
common  are  the  seisin  and  possession  of  the  others;  and  that 
one  tenant  in  common  may  maintain  an  action  of  ejectment 
in  his  name  for  the  entire  premises  against  a  disseisor  thereof. 
To  support  this  proposition  we  are  cited  to  Crook  v.  Vande- 
voortf  13  Neb.  505.  In  that  case  this  court  did  so  decide;  but 
in  Mattia  v.  Boggs,  19  Neb.  698,  Crook  v.  Vandevoort,  13  Neb. 
505,  was  expressly  overruled,  and  the  law  declared  to  be  that 
"in  ejectment  by  a  tenant  in  common  against  a  person  in 
possession  without  right  the  plaintiff  can  recover  only  to  the 
extent  of  his  title."  The  question  arose  again  in  Kirk  v. 
Bowling,  20  Neb.  260,  and  it  was  again  held  "  a  tenant  in 
common  of  real  estate  can  only  recover  in  ejectment  to  the 
extent  of  his  title."  The  two  cases  last  cited  are  decisive  of 
the  question  at  bar. 

The  judgment  is  reversed  and  the  cause  remanded  to  the 
district  court  with  instructions  to  permit  Hardy  to  amend 
his  petition,  if  he  so  desires,  by  making  his  cotenant  a  party 
plaintiff  or  defendant,  upon  paying  all  the  costs  in  the  suit 
up  to  such  time. 

Judgment  accordingly.      

CoTBNAKCT — EjKCTMENT  AGAINST  Strangkr. — A  tenant  in  common  is, 
as  against  tvery  person  but  his  cotenant,  entitled  to  the  possession  of  every 
part  of  the  common  land,  and  may  recover  such  possession  in  an  action  of 
ejectment  brought  against  a  stranger  to  the  common  title:  Allen  v.  Higgins, 
9  Wash.  446;  43  Am.  St.  Rep.  847;  Freeman  on  Cotenancy  and  Partition, 
sec.  343.  The  owner  of  an  undivided  one-fourth  interest  in  land,  who,  act- 
ing solely  for  himself,  sues  in  ejectment  to  recover  the  whole  tract  from  a 
party  in  possession  under  an  adverse  title,  can  recover  possession  of  his  own 
■hare  if  it  appears  that  he  and  the  remaining  three-fourths  have  no  commu- 
nity of  interest,  and  claim  under  different  titles:  King  T.  Hyatt,  51  Kan.  504; 
37  Am.  St.  Rep.  304,  and  note. 
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r4S  Nebraska,  618.] 
J0DOMSIIT3. — Thk  Failure  of  the  Judge  to  Sigk  a  Jttdoiomt  does  not 

invalidate  it,  though  the  statute  provides  that  he  shall  subscribe  the 
records  of  his  court.  Such  statute  is  directory  only,  and  bis  omission 
to  comply  with  it  does  not  render  the  judgment  inoperative  or  void. 

A  Judgment  may  bk  Garnished  in  a  suit  against  the  judgment  creditor 
^hen  the  process  of  garnishment  issues  from  the  same  court,  but  not 
otherwise. 

Judgment. — An  Assignment  of  a  Judgment  is  not  liable  to  be  defeated 
by  a  aubsequeut  garuiahmeut  of  the  judgment  debtor. 
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A,  O.  Greenlee,  for  the  appellant. 

Webster,  Rose  &  Fisher  dick,  Daniel  F.  Osgood,  Ahhott  & 
Abbott,  and  Thomas  Ryan,  contra. 

***  NoRVAL,  C.  J.  This  suit  was  instituted  in  the  district 
court  of  Lancaster  county  by  the  appellant  to  determine  the 
rights  of  the  respective  parties  to  certain  moneys  which  had 
been  paid  by  John  Fitzgerald  to  the  clerk  of  said  court  in 
satisfaction  of  a  judgment  which  had  theretofore  been  ren- 
dered therein  in  a  cause  wherein  one  John  Lanham  was  plain- 
tiflf  and  said  ®*®  Fitzgerald  was  defendant.  Issues  were 
formed,  and  upon  the  trial  the  court  made  the  following 
findings  of  fact: 

*'  1.  That  in  an  action  then  pending  in  this  court  between 
John  Lanham  as  plaintiff  and  John  Fitzgerald  as  defendant, 
for  recovery  of  money  alleged  to  be  due  the  plaintiff  Lanham 
from  defendant  Fitzgerald,  on  a  contract  in  writing,  the  jury 
on  the  twenty-fifth  day  of  February,  1893,  returned  a  verdict 
n  favor  of  Lanham,  and  assessing  the  a  mount  of  his  recov- 
ery at  the  sum  of  $1,108.18.  To  which  finding  the  defend- 
ants except. 

"  2.  That  Fitzgerald  filed  a  motion  for  a  new  trial,  which 
was  on  the  first  day  of  April,  1893,  overruled,  and  on  that 
day  the  court  entered  judgment  on  said  verdict  in  favor  of 
Lanham  for  amount  therein  stated. 

"  3.  That  on  the  first  day  of  April,  1893,  Webster,  Rose  & 
Fisherdick,  defendants,  filed  in  this  court  notice  of  claim  of 
lien  on  said  judgment  for  $390,  their  fee  as  attorneys  for  Lan- 
ham in  said  suit. 

"  4.  That  on  the  seventeenth  day  of  April,  1893,  Abbott  & 
Abbott,  defendants,  filed  in  this  court  their  notice  of  claim  of 
lien  on  said  judgment  for  $250,  their  fees  as  attorneys  for  Lan- 
ham in  said  court. 

"5.  That  on  the  tenth  day  of  April,  1893,  the  defendant, 
C.  H.  Rohman,  filed  in  this  court  an  assignment  of  said  judg- 
ment b}'  Lanham  to  him,  by  its  terms,  however,  subject  to 
the  liens  of  the  above-named  attorneys  in  findings  three  and 
four. 

"  6.  That  on  the  twenty-fifth  day  of  February,  1893,  in  the 
cases  of  Archie  A.  Scott  v.  John  Lanham,  and  Perry  S.  Chap- 
man v.  John  Lanham,  in  the  county  court  of  Lancaster  county, 
wherein  judgments  had  theretofore  been  had,  and  executions 
returned  unsatisfied,  affidavits  in  garnishment  were  therein- 
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filed,  on  which  issued  summonses  against  John  Fitzgerald, 
garnishee,  and  same  were  served  on  him  on  the  twenty-sev- 
enth day  of  February,  1893. 

"  7.  That  Fitzgerald,  on  March  14,  1893,  made  answer  •'* 
in  said  cases  as  garnishee,  setting  up  the  said  verdict  in  Lan- 
hain's  favor  against  him;  that  no  judgment  had  yet  been 
rendered  thereon;  that  if  judgment  thereon  should  be  entered 
and  not  reversed  or  otherwise  vacated,  he  would  be  indebted 
in  some  amount  to  Lanham,  and  asked  that  a  hearing  on  his 
answer  be  continued  until  it  is  determined  whether  or  not  he, 
as  garnishee,  is  indebted  to  Lanham;  whereupon  the  county 
judge  entered  an  order  continuing  the  further  answer  of  the 
garnishee  until  April  15,  1893.  ■ 

"8.  That  on  the  fifteenth  day  of  April,  1893,  Fitzgerald 
made  further  answer  in  said  causes  in  the  county  court,  set- 
ting up  that  judgment  in  said  district  court  had  been  rendered 
in  favor  of  Lanham  for  $1,018,18  against  him;  that  it  was 
unpaid,  still  owned  by  him,  and  that  it  had  been  stayed  for 
nine  months  from  April  1,  1893;  that  subsequent  to  the  serv- 
ice of  notice  of  garnishment  upon  him  the  said  judgment 
had  been  assigned  to  said  Rohman  subject  to  said  liens  of 
Webster,  Rose  &  Fisherdick  and  Abbott  &  Abbott,  and  that 
when  said  notice  was  so  served,  and  at  the  time  of  his  former 
answer,  he  had  no  notice  of  any  attorney's  lien  on  said  judg- 
ment. 

"9.  That  on  the  twenty-fifth  day  of  April,  1893,  orders 
issued  on  said  answers  of  Fitzgerald  from  the  county  court, 
commanding  him  to  pay  into  said  court  on  January  1,  1894, 
to  be  applied  on  the  judgment  of  Scott  againat  Lanham,  the 
sum  of  $314.30,  with  seven  per  cent  interest  thereon  from  the 
sixth  day  of  December,  1890,  and  also  $16.65  costs  of  suit;  and 
commanding  him  to  pay  into  said  county  court  at  the  same 
time,  to  be  applied  on  judgment  of  Chapman  against  Lan- 
ham, $86.50,  with  seven  per  cent  interest  from  the  seven- 
teenth day  of  January,  1891,  and  $16  costs  of  suit. 

"  10.  That  plaintifif  Scott  is  the  owner  and  holder  of  the 
Chapman  judgment. 

"11.  'That  on  the  sixteenth  day  of  December,  1893,  Fitz- 
gerald paid  into  this  court  the  sum  of  $1,060.10,  being  *** 
said  judgment,  $1,018.18,  with  seven  percent  interest  thereon 
from  April  1, 1893,  where  the  same  now  remains  in  the  hands 
of  the  clerk. 

"  12.   That  the  assignment  by  Lanham  to  Rohman  was  for 
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a  valuable  consideration.     Plaintiff  excepts  to  said  twelfth 
finding  of  fact. 

"  13.  The  court  further  finds  that  there  appears  in  docket 
18,  page  60,  of  the  county  judge's  docket  of  Lancaster  county, 
state  of  Nebraska,  an  entry  bearing  date  November  5,  1890, 
in  a  case  entitled  ^Archie  A.  Scott  v.  John  Lanhavi';  that  the 
court  finds  that  there  is  due  the  plaintiff,  from  the  defendant, 
the  sum  of  $314.30,  and  it  is  therefore  considered  and  ad- 
judged that  the  plaintiff  recover  from  the  defendant  the  sum 
of  $314.30,  and  the  costs  of  this  action,  taxed  at  $6.45;  and 
the  court  finds  that  said  entry  is  not  in  the  handwriting  of 
the  then  county  judge,  nor  is  it  signed  by  the  then  county 
judge,  or  by  any  county  judge,  but  the  court  finds  it  is  in  the 
handwriting  of  C.  Y.  Long,  who  was  employed  in  the  county 
judge's  office  for  the  purpose  of  writing  up  its  records.  The 
court  further  finds  that  the  minutes  of  the  court  in  the  term 
calendar,  upon  which  said  judgment  purports  to  have  been 
rendered,  was  in  the  handwriting  of  the  then  county  judge. 
To  the  thirteenth  finding  of  fact  the  plaintiff  duly  excepts." 
The  court  found  as  conclusions  of  law: 
"  1.  That  there  is  no  valid  judgment  in  the  county  court 
in  the  case  of  Archie  A.  Scott  v.  John  Lanham  on  which  to 
base  proceedings  in  garnishment.  Plaintiff  excepts  to  said 
first  conclusion  of  law. 

"  2.  That  the  judgment  in  the  case  of  P.  S.  Chapman  v. 
John  Lanham  in  said  county  court  is  valid. 

"3.  That  the  proceedings  in  garnishment  in  the  county 
court  of  Lancaster  county,  wherein  the  garnishee  is  a  judg- 
ment debtor  in  an  action  in  the  district  court  of  Lancaster 
county,  and  the  order  of  the  county  court  on  said  judgment 
debtor  to  pay  into  said  county  court  a  portion  of  the  **'  debt 
due  from  said  garnishee  on  said  judgment  in  the  district 
court,  are  wholly  void  and  against  law.  Plaintiff  excepts  to 
said  third  conclusion  of  law. 

"4.  That  of  said  $1,069.10,  defendants  Webster,  Rose  & 
Fisherdick  are  entitled  to  $390  to  be  first  paid  therefrom;  that 
defendants  Abbott  &  Abbott  are  entitled  to  be  paid  next 
from  said  fund  the  sum  of  $250,  and  the  balance  of  $429.10 
belongs  to  the  defendant  Charles  H.  Rohman,  as  assignee  of 
John  Lanham,  and  the  clerk  is  ordered  to  pay  the  same  to 
him;  that  upon  payment  of  said  sums  the  said  defendants 
shall  release,  and  the  clerk  of  this  court  shall  satisfy  and 
discharge  of  record,  the  said  judgment  in  favor  of  John  Lan- 
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ham  against  John  Fitzgerald.  To  so  much  of  said  fourth 
conclusion  of  law  as  gives  said  judgnaent  fund  to  said  defend- 
ants the  plaintiff  duly  excepts. 

"5.  That  plaintiff  pay  the  costs  of  this  action.  Plaintiflf 
excepts." 

A  decree  was  entered  ordering  the  clerk  of  the  district 
court  to  pay  out  of  the  funds  in  his  hands:  1.  To  the  defend- 
ants Webster,  Rose  &  Fisherdick  the  sum  of  $390;  2.  To 
the  defendants  Abbott  &  Abbott  the  sum  of  $250,  and  the 
balance  of  said  funds,  amounting  to  the  sum  of  $429,  to  the 
defendant  Charles  H.  Rohman,  as  assignee  of  the  defendant 
John  Lanham;  and,  upon  the  payment  of  the  said  several 
sums  that  said  Webster,  Rose  &  Fisherdick,  Abbott  & 
Abbott,  and  Charles  H.  Rohman  were  ordered  to  release 
their  respective  liens  upon  the  said  judgment  in  favor  of 
Lanham,  and  against  Fitzgerald,  and  the  clerk  of  the  district 
court  was  ordered  to  satisfy  and  release  of  record  said  judg- 
ment.    The  plaintiff  appeals. 

It  is  stipulated  by  the  parties  that  the  facts  in  the  case 
are  as  found  by  the  trial  court,  with  the  following  excep- 
tions: 

"1.  The  assignment  mentioned  in  the  fifth  finding  was 
made  for  the  purpose  of  indemnifying  said  Rohman  against 
loss  upon  a  contractor's  bond,  which   he  had    theretofore, 

***  to  wit,  on  the day  of  February,  1891,  signed  for  the 

said  Lanham  as  contractor;  that  at  the  time  said  assign- 
ment of  judgment  was  made  said  Rohman  did  not  incur  any 
additional  liability,  and  did  not  surrender  any  security  or 
indemnity  of  any  kind  whatsoever  theretofore  held  by  him. 
There  were,  however,  claims  of  various  parties  made  against 
the  said  Rohman,  seeking  to  hold  him  liable  upon  said 
bond,  and  certain  of  said  claims  are  now  in  suit  in  the  dis- 
trict court  of  Lancaster  county,  pending  there  upon  appeal 
from  the  county  court  of  said  county,  judgment  having  been 
rendered  against  him  in  the  court  below. 

"2.  The  judgment  in  favor  of  said  Lanham,  and  against 
Fitzgerald,  mentioned  in  these  findings,  was  paid  in  for  Fitz- 
gerald by  Charles  McGlave,  a  clerk  in  the  office  of  the  said 
Fitzgerald,  without  the  knowledge  of  Fitzgerald.  The  said 
McGlave,  at  the  time  he  paid  said  debt,  did  not  know  that 
said  judgment  had  been  garnished.  The  said  McGlave, 
however,  had  authority,  by  virtue  of  his  employment,  to  pay 
said  money  into  court,  and  did  so  for  the  purpose  of  satisfy- 
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ing  the  said  judgment,  and  relieving  the  real  estate  of  said 
Fitzgerald  from  the  lien  thereby  created,  in  order  that  the 
said  Fitzgerald  might  procure  a  loan  which  the  said  Fitz- 
gerald was  at  that  time  negotiating. 

"3.  That  defendant  Lanham  is  insolvent." 

It  is  urged  that  the  judgment  in  the  case  of  Archie  A.  Scott 
V.  John  Lanham  is  invalid,  because  the  entry  thereof  in  the 
county  judge's  docket  is  not  in  the  handwriting  of  the  then 
county  judge  of  Lancaster  county,  and  is  not  attested  by  hi» 
signature.  The  question  raised  by  the  record,  so  far  as  we 
are  advised,  is  now  for  the  first  time  presented  to  this  court 
for  decision,  and  we  have  given  the  subject  such  considera- 
tion as  the  time  at  our  disposal  will  permit.  Section  34  of 
chapter  20  of  the  Compiled  Statutes  provides:  "Every  rec- 
ord made  in  any  probate  court,  excepting  original  orders, 
judgments,  and  decrees  thereof,  shall  have  attached  thereto 
a  certificate  signed  by  the  judge  of  such  court,  showing  the 
***  date  of  such  record  and  the  county  in  which  the  same 
is  made,  and  it  shall  not  be  necessary  to  call  such  judge  or 
his  successor  in  ofl&ce  to  prove  such  record  so  certified.  And 
in  any  cause,  matter,  or  proceeding,  in  which  the  probate 
court  or  probate  judge  has  jurisdiction,  and  is  required  to 
make  a  record  not  provided  for  in  this  chapter,  such  record 
shall  be  certified  in  the  same  way  and  with  like  effect  aa 
aforesaid."  It  certainly  cannot  be  maintained,  with  any  de- 
gree of  success,  that  the  quoted  provision  requires  the  county 
judge  to  sign  judgments  in  bis  docket  to  make  them  valid.. 
On  the  contrary,  original  orders,  judgments,  and  decrees  in 
said  court  are  expressly  excepted  from  the  provisions  of  the 
statute  quoted  requiring  that  the  signature  or  certificate  of 
the  county  judge  should  be  appended  as  a  verification  of 
every  record  made  by  him.  Section  31  of  said  chapter  20 
declares:  "The  probate  judge  shall  keep  a  docket  in  which 
all  his  proceedings  in  civil  actions  shall  be  entered  in  like 
manner,  as  near  as  may  be,  as  the  proceedings  before  justices 
of  the  peace  in  civil  actions;  and  the  provisions  of  this  code 
relating  to  justice's  docket  shall,  as  near  as  may  be,  apply  to 
the  docket  of  the  probate  judge."  Section  1086  of  the  Code 
of  Civil  Procedure  requires  every  justice  to  keep  a  docket, 
and  directs  what  matters  shall  be  entered  therein,  but  it  con- 
tains no  provision,  nor  have  we  been  able  to  find  any  statute, 
and  none  has  been  cited  by  counsel,  which  in  express  terms 
makes  it  necessary  for  either  a  county  judge  or  a  justice  of 
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the  peace  to  sign  judgments  entered  in  bis  docket.  The 
absence  of  the  signature  of  the  county  judge  to  a  judgment, 
or  the  record  in  which  the  same  is  entered,  is  not  fatal:  Dau' 
ieh  V.  Thompson^  48  111.  App.  393;  Lythgoe  v.  Lythgoe,  26 
N.  Y.  Supp.  1063. 

Our  attention  has  been  called  to  section  447  of  the  Code  of 
Civil  Procedure,  which  reads  as  follows:  "When  the  judicial 
acts  or  other  proceedings  of  any  court  have  not  been  regu- 
larly brought  up  and  recorded  by  the  clerk  thereof,  such 
court  shall  cause  the  same  to  be  made  up  and  **•  recorded 
within  such  time  as  it  may  direct.  When  they  are  made  up 
and  upon  examination  found  to  be  correct,  the  presiding 
judge  of  such  court  siiall  subscribe  the  same."  This  statute 
relates  to  records  of  the  several  district  courts  of  the  state, 
and  contemplates  that  judgments  transcribed  upon  the  jour- 
nal of  such  court  shall  be  signed  by  the  presiding  judge. 
Assuming,  for  the  purposes  of  this  case,  without  deciding  the 
point,  that  section  447  is  applicable  to  the  county  and  jus- 
tice's courts,  it  does  not  follow  that  the  judgment  of  Scott  y. 
Lanham  is  void  because  it  is  not  attested  by  the  signature  of 
the  county  judge.  The  provision  of  said  section  concerning 
the  signing  of  the  record  by  the  judge  is  not  mandatory,  but 
directory  merely,  and  a  noncompliance  with  the  statute  does 
not  invalidate  a  judgment  pronounced  by  the  court  and  duly 
€ntered  upon  the  journal.  Similar  statutes  have  generally 
been  held  to  be  directory  only,  and  that  the  omission  of  the 
judge's  signature  does  not  vitiate  the  judgment:  Freeman  on 
Judgments,  sec.  50  e;  Black  on  Judgments,  sec.  109;  Vanfleet 
V.  Phillips,  11  Iowa,  560;  Childs  v.  McChesney,  20  Iowa,  434; 
89  Am.  Dec.  545;  Truer  v.  Whitman,  56  Iowa,  445;  Osburnv. 
State,  7  Ohio,  212;  Platte  County  v.  Marshall,  10  Mo.  346; 
Rollins  v.  Henry,  78  N.  C.  342;  Keener  v.  Goodson^  89  N.  C. 
273;  Fontaine  v.  Hudson,  93  Mo.  62;  3  Am.  St.  Rep.  515; 
Lockhart  v.  State,  32  Tex.  Crim.  Rep.  149;  French  v.  Pease, 
10  Kan.  51.  In  Fonts  v.  Mann,  15  Neb.  172,  it  was  held 
that  the  failure  of  the  judge  to  sign  a  decree  of  foreclo- 
sure does  not  render  it  illegal  or  void.  The  entering  of  the 
judgment  on  the  docket  of  the  county  court  was  not  in  the 
handwriting  of  the  county  judge,  but  of  one  Long,  who  was 
employed  in  the  county  judge's  oflfice  for  the  purpose  of 
writing  up  the  records  of  the  court.  This  fact  does  not 
render  the  judgment  void.  We  have  been  unable  to  find 
any   legislative  enactment    which  requires    that    the  rec- 
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ords  of  the  county  court  shall  be  in  the  handwriting  of 
the  judge  of  the  court.  If  they  are  made  up  **''.  by  some 
other  person,  under  the  direction  and  supervision  of  the  judge, 
it  will  be  sufl&cient.  The  judgment  in  question  appears 
on  the  docket  of  the  county  court.  It  was  entered  there  in 
accordance  with  the  minutes  made  by  the  county  judge  in 
his  own  handwriting  in  the  term  calendar.  The  presump- 
tion is  that  the  judgment  entered  by  Long  was  directed  and 
authorized  by  the  judge.  This  presumption  is  strengthened 
by  the  fact  that  subsequent  to  the  transcribing  of  the  judg- 
ment execution  had  been  granted  by  the  judge  and  sum- 
mons in  garnishment  issued.  In  fact  it  is  not  contended 
that  the  judgment  entered  upon  the  docket  was  not  the 
one  actually  pronounced  by  the  court.  It  follows  from  the 
foregoing  considerations  that  the  objections  made  by  the  ap- 
pellees to  the  judgment  in  favor  of  Scott  against  Lanham 
cannot  be  sustained,  and  that  the  district  court  erred  in  its 
first  conclusion  of  law,  in  holding  said  judgment  invalid. 

We  will  next  consider  whether  the  proceedings  in  garnish- 
ment against  Fitzgerald  are  valid  and  binding.  The  record 
discloses  that  the  indebtedness  of  Fitzgerald  to  Lanham  had 
been  reduced  to  judgment.  The  first  question  therefore  pre- 
sented is  whether  a  judgment  debtor  can  be  garnished.  Sec- 
tion 212  of  the  code  provides:  "An  order  of  attachment  binds 
the  property  attached  from  the  time  of  service,  and  the  gar- 
nishee shall  be  liable  to  the  plaintiff  in  attachment  for  all 
property,  moneys,  and  credits  in  his  hands,  or  due  from  him 
to  the  defendant,  from  the  time  he  is  served  with  the  written 
notice  mentioned  in  section  two  hundred  and  seven."  By 
section  221  of  the  code  the  garnishee  is  required  to  "  appear 
and  answer  under  oath  all  the  questions  put  to  him  touching 
the  property  of  every  description  and  credits  of  the  defend- 
ants in  his  possession  or  under  his  control,  and  he  shall  dis- 
close truly  the  amount  owing  by  him  to  the  defendant  whether 
due  or  not,  and  in  case  of  a  corporation  any  stock  therein 
held  by  or  for  the  benefit  of  the  defendant,  at  or  after  the 
service  of  notice."  **®  Section  224  reads  as  follows:  "  If  the 
garnishee  appear  and  answer,  and  it  is  discovered  on  his  ex- 
amination that  at  or  after  the  service  of  the  order  of  attach- 
ment and  notice  upon  him  he  was  possessed  of  any  property 
of  the  defendant,  or  was  indebted  to  him,  the  court  may  order 
the  delivery  of  such  property  and  the  payment  of  the  amount 
owing  by  the  garnishee  into  the  court;  or  the  court  may  per- 
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mit  the  garnishee  to  retain  the  property  or  the  amount  owing, 
upon  the  execution  of  an  undertaking  to  the  plaintiflf  by  one 
or  more  suflBcient  sureties  to  the  effect  that  the  amount  shall 
be  paid,  or  the  property  forthcoming,  as  the  court  may  di- 
rect." It  is  very  evident  that  the  foregoing  provisions  are 
sufficiently  broad  to  cover  debts  reduced  to  judgment,  and 
that  a  judgment  debtor  is  liable  to  the  process  of  garnish- 
ment in  a  suit  against  the  judgment  creditor.  The  statute 
is  susceptible  of  no  other  reasonable  construction.  It  does 
not  exempt  any  credit  of  any  kind  whatever.  The  decided 
weight  of  the  decisions  in  this  country  lays  down  the  broad 
doctrine  that  a  judgment  debtor  may  be  garnished,  and  we 
so  hold  the  law  to  be  in  this  state:  Osborn  v.  Cloud,  23  Iowa, 
105;  92  Am.  Dec.  413;  Gamble  v.  Central  R.  R.  etc.  Co.,  80 
Ga.  595;  12  Am.  St.  Rep.  276;  Wood  v.  Lake,  13  Wis.  94;  Keith 
V.  Harris,  9  Kan.  387;  Skipper  v.  Foster,  29  Ala.  330;  65  Am. 
Dec.  405;  8  Am.  &  Eng.  Ency.  of  Law,  1169;  Drake  on  At- 
tachment, 7th  ed.,  sec.  622. 

The  question  presented  by  the  record  to  be  determined  is 
whether  a  judgment  debtor  in  the  district  court  of  this  state 
is  liable  to  garnishment  proceedings  issued  out  of  the  county 
court.  There  is  an  irreconcilable  conflict  in  the  authorities 
bearing  upon  the  subject.  Some  decisions  are  to  be  found  in 
the  books  which  assert  that  a  judgment  debtor  in  onecourt  may 
be  garnished  on  process  issued  out  of  another  court:  Luton  v. 
Hoehn,  72  111.  81 ;  Allen  v.  Watt,  79  111.  284;  Jones  v.  New  York  etc. 
Ry.  Co.,  1  Grant  Cas.  457;  Gager  v.  Watson,  1 1  Conn.  168.  The 
majority  of  the  cases,  and  the  more  recent  decisions,  sus- 
tain ***  the  doctrine  that  a  debt  reduced  to  a  judgment  is 
liable  to  garnishment  when  the  process  of  garnishment  issues 
from  the  same  court,  but  not  otherwise:  Drake  on  Attach- 
ment, sec.  625;  Waples  on  Attachment  and  Garnishment,  Ist 
ed.,  596;  Wallace  v.  McConnell,  13  Pet.  136;  Thomas  v.  WooU 
dridge,  2  Wood,  667;  Henry  v.  Gold  Park  Min.  Co.,  5  Mc- 
Crary,  70;  Franklin  v.  Ward,  3  Mason,  136;  American  Bank 
V.  Snow,  9  R.  I.  11;  98  Am.  Dec.  364;  Burrill  v.  Letson.  2 
Spears,  378;  American  Bank  v.  Rollins,  99  Mass.  313;  Perkinfi 
y.  Guy,  2  Mont.  16.  In  Drake  on  Attachment,  section  625,  it 
is  said:  "  However  strongly  these  reasons  apply  to  the  case  of 
a  garnishment  of  the  judgment  debtor  in  the  same  court  in 
^hlch  the  judgment  was  rendered,  their  force  is  lost  when 
the  judgment  is  in  one  court  and  the  garnishment  in  another. 
There  a  new  question  springs  up,  growing  out  of  the  conflict 
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of  jurisdiction  which  at  once  takes  place.  Upon  what  ground 
can  one  court  assume  to  nullify  in  this  indirect  manner  the 
judgments  of  another?  Clearly,  the  attempt  would  be  ab- 
surd, especially  where  the  two  courts  were  of  different  juris- 
dictions or  existed  under  different  governments.  Take,  for 
example,  the  case  of  a  court  ©f  law  attempting  to  arrest  the 
execution  of  a  decree  of  a  court  of  equity  for  the  payment  of 
money,  by  garnishing  the  defendant;  or  that  of  a  state  court 
80  interfering  with  a  judgment  of  a  federal  court,  or  vice  versa; 
it  is  not  to  be  supposed  that  in  either  case  the  court  render- 
ing the  judgment  or  decree  would  or  should  tolerate  so  violent 
an  encroachment  on  its  prerogatives  and  jurisdiction." 
Waples,  in  his  valuable  work  on  Attachment  and  Garnish- 
ment, first  edition,  596,  says:  "It  has  long  been  a  mooted 
question  whether  a  judgment  debtor  can  be  garnished.  It 
may  be  considered  under  two  aspects:  1.  In  relation  to  the 
judgment  debtor;  and  2.  In  relation  to  the  court  rendering 
the  judgment.  So  far  as  the  former  is  concerned,  there  is  no 
reason  why  he  should  not  be  garnished  and  the  *'*  judg- 
ment debt  attached  in  his  hands  in  the  suit  against  the  judg- 
ment creditor.  He  has  no  cause  of  complaint  when  he  gets 
acquittance  by  paying  to  another  under  judicial  order  what 
be  would  otherwise  be  obliged  to  pay  to  his  immediate  credit- 
or. He  would  have  cause  to  complain  should  he  be  made 
to  pay  at  a  time  when  such  payment  would  give  him  no  ac- 
quittance, or  under  circumstances  which  would  give  him  no 
relief  from  the  judgment.  If  the  judgment  against  him  is 
in  a  foreign  court  or  in  any  court  other  than  that  in  which 
he  is  garnished,  he  should  be  discharged  upon  disclosing  the 
existence  of  the  judgment.  This  leads  to  the  consideration 
of  the  question  in  relation  to  the  court  rendering  the  judg- 
ment. The  court,  being  possessed  of  jurisdiction,  has  the 
exclusive  right  of  effectuating  its  decree  by  execution.  No 
other  equal  tribunal  can  step  before  it  and  say  that  the 
judgment  debtor  must  pay  to  some  person  other  than  the 
judgment  creditor,  without  interfering  with  the  jurisdictional 
power  to  execute  the  judgment  rendered.  If,  however,  the 
attachment  suit  is  brought  in  the  same  court  that  rendered 
the  judgment,  there  would  be  no  clash  of  jurisdiction  should 
the  attaching  creditor  be  subrogated  to  the  right  of  the  judg- 
ment creditor  in  a  suit  against  the  latter There  has 

been  some  apparent  conflict  of  opinion  upon  the  question  of 
liability,  but  nearly  all,  if  not  quite  all,  can  be  reconciled  on 
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the  common  ground  that  a  judgment  debt  may  be  attached 
and  the  judgment  debtor  garnished  in  an  attachment  suit 
pending  against  the  judgment  creditor  when  it  can  be  done 
without  clash  of  jurisdiction  and  without  subjecting  or  en- 
dangering the  garnishee  to  double  payment;  and  that  such 
debt  cannot  be  attached  when  such  conflict  or  injustice  would 
result."  In  Michigan  it  has  been  held  that  a  judgment  re- 
covered before  one  justice  of  the  peace  is  not  subject  to  pro- 
ceedings in  garnishment  before  another  justice:  Sievers  v. 
Woodbum  Sarven  Wheel  Co.,  43  Mich.  275;  Noyea  v.  Foster,  48 
Mich.  273;  Custer  v.  White,  49  Mich.  262.  It  «'»  has  like- 
wise been  decided  that  a  judgment  obtained  in  the  circuit 
court  of  a  state  cannot  be  garnished  before  a  justice  of 
the  peace:  Clodfelter  v.  Cox,  1  Sneed,  330;  60  Am.  Dec. 
157.  To  allow  a  judgment  to  be  garnished  in  a  court  other 
than  the  one  in  which  it  was  rendered  would  subject  the 
debtor  to  a  double  judgment  on  a  single  liability,  and  thereby 
subject  him  to  the  danger  of  being  compelled  to  pay  the  debt 
twice.  Besides,  it  would  permit  one  court  to  interfere  with 
the  due  execution  of  process  in  another  tribunal.  We  are 
unwilling  to  place  a  construction  upon  the  statutes  that  is 
liable  to  lead  to  such  results.  Upon  principle  and  authority 
we  are  constrained  to  hold  that  the  garnishment  proceedings 
in  the  county  court,  in  the  case  of  Scott  v.  Lanham,  were 
void,  and  consequently  created  no  lien  upon  the  fund  in  con- 
troversy. 

In  the  brief  of  appellant  it  is  said:  "All  opportunity  for 
conflict  of  jurisdiction  or  for  injustice  has  been  avoided  by 
the  payment  of  the  entire  amount  of  the  Lanham  judgment 
into  the  district  court,  and  the  bringing  of  the  equity  pro- 
ceedings in  which  all  parties  interested  are  made  defend- 
ants, where  all  the  parties  can  have  their  rights  adjusted. 
The  garnishee  can  be  protected  from  double  payment  and 
his  judgment  creditor  compelled  to  satisfy  the  judgment  of 
record."  This  position  might,  and  doubtless  would,  be  ten- 
able were  it  not  for  the  fact  that  Lanham,  plaintiff^s  debtor, 
assigned  his  judgment  against  Fitzgerald  to  the  defendant 
C.  H.  Rohman,  which  assignment  was  filed  in  the  district 
court  of  Lancaster  county,  according  to  the  fifth  finding  of 
fact,  on  April  10, 1893,  several  months  prior  to  the  institution 
of  this  equitable  action.  Therefore,  Lanham  had  no  interest 
in  the  judgment  or  the  money  paid  into  court  when  this  ac- 
tion was  commenced,  and,  as  we  have  already  shown,  the 
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garnishment  proceedings  created  no  lien  upon  the  money 
in  dispute.  There  is  no  room  to  doubt  that  when  a  judgment 
has  been  assigned,  it  is  not  liable  thereafter  to  garnishment  at 
the  suit  of  the  creditor  of  the  assignor. 

638  "pjjQ  conclusion  reached  makes  it  unnecessary  to  con- 
sider the  rights  of  Webster,  Rose  &  Fisherdick,  and  Abbott  & 
Abbott,  to  liens  for  services  as  attorneys.  Plaintiff  is  not  prej- 
udiced by  the  decision  of  the  trial  court  upon  that  branch  of 
the  case,  and  Rohman  took  an  assignment  of  the  judgment 
from  Lanham  subject  to  the  liens  of  the  above-named  attor- 
neys. 

The  decree  of  the  district  court  is  aflBrmed. 

JuDOMENTs — Necessitt  FOR  SIGNATURE  OF  JuDGE. — The  provision  o! 
the  Iowa  statute  in  relatioa  to  signing  the  entry  or  record  of  a  judgment  by 
the  judge  who  rendered  it  is  directory  merely,  and  a  noncompliance  there- 
with does  not  invalidate  the  judgment:  Childs  v.  McChesney,  20  Iowa,  431; 
89  Am.  Dec.  545,  and  note.  A  judgment  need  not  be  signed  by  the  judge 
rendering  it,  and  upon  his  failure  to  authenticate  it  during  his  term  of  office 
it  may  be  authenticated  by  his  successor  without  impairing  its  effect:  Crim 
V.  Kessing,  89  Cal.  478;  23  Am.  St.  Rep.  491.  It  is  not  necessary  to  the 
validity  of  a  judgment  that  it  should  be  in  writing,  signed  by  the  judge: 
Estate  of  Cook,  77  Cal.  220;  11  Am.  St.  Rep.  267,  and  note.  The  signature 
of  the  judge  to  the  journal  entry  of  a  judgment  offered  in  evidence  is  not 
necessary  to  its  validity:  Ritchie  v.  Carpenter,  2  Wash,  512;  26  Am,  St.  Rep. 
877. 

Judgments — Attachment  of. — Debts  reduced  to  judgments  may  be  at- 
tached  where  the  judgment  and  attachment  are  in  the  same  court,  but  such 
a  case  must  be  distinguished  from  one  where  the  garnishment  and  attach- 
ment are  in  different  courts  of  the  same  state:  Skipper  v.  Foster,  29  Ala. 
330;  65  Am.  Dec.  405,  and  note.  See,  also,  the  note  to  Burke  v,  Hance,  18 
Am.  St.  Rep.  33, 

Judgments — Assignment— Garnishment.  — Where  a  judgment  creditor 
assigns  a  judgment,  and  the  judgment  debtor,  without  notice  of  the  assign- 
ment, afterward  pays  the  amount  thereof  voluntarily  to  the  sheriff  upon 
being  served  with  garnishee  process,  the  rights  of  the  assignee  are  not  af- 
fected, and  he  may  still  enforce  the  judgment:  Brown  v.  Ayres,  33  Cal. 
525;  91  Am,  Dec,  655,  and  note.  The  assignment  of  a  judgment  is  effective 
to  vest  the  title  to  it  in  the  assignee,  so  as  to  defeat  a  subsequent  garnish- 
ment of  the  judgment  debtor  by  a  creditor  of  the  assignor  having  no  no- 
tice of  the  assignment  before  service  of  the  garnishment:  Schoolfield  v.  Hirsh^ 
71  Miss.  66;  42  Am.  St.  Rep.  450, 
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Chapman  v.  Brewer. 

[43  Nebraska,  890.] 

Mbohanics'  Liens. — A  Statement  in  a  claim  for  a  mechanio't  lien  need  nol 
disclose  the  dates  of  the  performance  of  labor  or  furnishing  material 
where  it  appears  that  such  performance  or  furnishing  was  within  the 
time  required  by  law  to  entitle  the  claimant  to  a  lien.  It  is  sufficient 
to  show  when  the  last  labor  was  done  or  the  last  material  furnished. 

Mechanic's  Lien  and  Mortgage — Conflict  between. — One  taking  • 
mortgage  on  realty  is  bound  to  know  whether  material  has  been  fur* 
nished  or  labor  performed  in  the  erection,  repair,  or  removal  of  im- 
provements thereon,  and  the  mortgage  is  subject  to  the  lien  for  materials 
commenced  to  be  famished  or  labor  commenced  to  be  performed  prior 
to  its  execution. 

Mechanic's  Lien — Mistake,  Evidence  to  CoEREcr. — The  statement  ia  a 
claim  for  a  mechanic's  lien  that  the  commencement  to  furnish  material 
or  perform  labor  was  in  December,  when  it  was  in  fact  in  November, 
may,  by  parol  evidence,  be  shown  to  be  incorrect,  and  the  lien  to  be 
made  to  relate  to  the  true  date  of  such  commencement. 

A  Mechanic's  Lien  may  be  Verified  by  an  agent  of  the  corporation  upon 
his  information  and  belief. 

A  Mechanic's  Lien  mat  bb  Acquired  by  a  Corporation,  whether  domes- 
tic or  foreign,  under  a  statute  providing  for  a  lien  in  favor  of  any  person. 

A  Corporation,  whether  Foreign  or  Domestic,  may  Acquire  and  En- 
force A  Mechanic's  Lien  under  a  statute  conferring  the  right  to  such 
lien  upon  any  person. 

Conflict  of  Laws. — In  the  absence  of  proof  the  statutory  law  of  another 
state  is  presumed  to  be  as  in  this. 

Mechanic's  Lien. — The  Verification  of  a  Claim  bt  a  Person  who  ap- 
pears by  his  oath  to  be  the  book-keeper  and  treasurer,  and  a  member  of 
the  company  in  whose  behalf  the  claim  is  made,  is  made  by  the  proper 
person. 

A  Mechanic's  Lien  is  not  Waived  by  the  Taking  of  a  Note  and  Mort- 
gage for  the  amount  of  the  debt  unless  they  are  accepted  in  payment,  or 
looked  upon  and  treated  by  the  parties  as  a  waiver  of  the  right  to  claim 
a  lieu,  or  it  would  be  inequitable,  as  between  the  parties,  to  permit  the 
holding  of  the  additional  security  and  also  the  enforcement  of  the  lien. 

Mechanic's  Lien. — The  Taking  of  a  Mortgage  on  the  Same  Property 
UPON  which  the  Creditor  Claims  a  Statutory  Lien  does  not  neces- 
sarily waive  or  displace  the  lien.  The  mortgage  may  be  regarded  as 
cumulative  security. 

Mechanic's  Lien  is  not  Waived  by  a  Stipulation  in  the  agreement  for 
the  furnishing  of  material  or  the  performing  of  labor  that  the  person 
furnisliing  or  performing  it  shall  have  a  lien  upon  all  fixtures,  machin- 
ery, etc.,  and  real  estate  where  such  machinery  is  placed,  where  there 
is  nothing  more  definite  in  the  contract  as  to  the  nature  and  extent  of 
the  lien  thus  contracted  for. 

A  Mechanic's  Lien  is  not  Waived  by  the  fact  that  the  persoa  furnishing 
material  has  or  reserves  a  vendor's  lien  thereon 

E.  E.  Byrum,  for  the  appellant. 

Miller  &  Son,  B.  Ready,  Davis,  Oantt  &  Briggs,  and  A.  M, 
Qooding,  for  the  respondent. 
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®'*  Harrison,  J.  This  action  was  instituted  in  the  district 
court  of  Cedar  county  by  the  plaintiff,  H.  T.  Chapman,  to 
foreclose  a  real  estate  mortgage  executed  and  delivered  to 
him  by  Isaac  and  Lucinda  Brewer  upon  property  described 
in  the  petition,  situated  in  Cedar  county.  The  other  parties 
made  defendants  to  the  action  in  addition  to  the  Brewers 
were  the  Cedar  County  Bank  and  the  Des  Moines  Manu- 
facturing and  Supply  Company.  The  defendant  company 
answered,  and  filed  a  cross-bill,  in  which  it  claimed  a  mechan- 
ic's lien  prior  in  point  of  time  to  either  of  the  mortgages.  The 
Cedar  County  Bank  filed  an  answer  or  cross-petition  setting 
up  a  lien  by  mortgage  executed  and  delivered  to  it  by  the 
Brewers,  claiming  it  to  be  second  and  subsequent  only  to 
plaintiff^'s  mortgage.  Plaintiff  filed  a  reply  to  the  answer 
and  cross-petition  of  the  company,  by  which  was  raised  the 
question  of  the  priority  of  the  mechanic's  lien  of  the  com- 
pany. Upon  trial  the  court  determined  and  adjudged  that 
the  liens  of  the  plaintiff  and  Cedar  County  Bank  were  prior 
and  superior  to  that  of  the  company,  and  from  this  decree 
the  company  has  appealed  to  this  court. 

In  the  original  claim  of  lien  filed,  which  was  introduced  in 
evidence,  there  appears  the  following  statement:  "That  on 
and  between  the  thirtieth  day  of  December,  1889,  and  the 
twenty-fifth  day  of  January,  1890,  they  furnished  lumber  and 
materials  and  machinery  supplies  and  labor  for  said  build- 
ing," etc.  The  mortgage  to  Chapman  was  dated  November 
15,  1889,  and  recorded  November  21,  1889,  and  the  mortgage 
of  the  Cedar  County  Bank  was  dated  *•*  November  15, 1889, 
and  recorded  November  27,  1889.  In  the  answer  or  cross- 
petition  of  the  Des  Moines  Manufacturing  and  Supply  Com- 
pany it  was  stated  that  work  was  commenced  November  5, 
1889,  in  and  on  the  mill  by  a  party  sent  by  it  from  Des 
Moines  for  such  purpose,  and  the  proof  shows  that  work  was 
so  commenced  by  their  workman,  Morris,  on  the  5th  or  7th 
of  November,  1889,  and  that  some  of  the  material  was  fur- 
nished during  the  month  of  October  immediately  preceding. 
In  the  bill  or  statement  of  account  attached  to  the  claim  of 
lien  there  is,  of  date  December  31,  1889,  an  item  of  charge  in 
the  following  words,  viz.:  "50  days  by  Morris  to  Dec.  31, 
'89,  @  $4,  $200."  It  is  strenuously  argued  that  the  company 
is  bound  by  the  statement  in  the  claim  filed  in  reference  to 
the  dates  between  which  the  labor  was  performed  and  ma- 
terial furnished,  and  that  the  evidence  introduced  of  a  differ- 
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ent  and  earlier  date  of  the  commencement  of  such  labor,  etc., 
was  incompetent,  and  could  not  be  received  to  vary  or  change 
the  date  assigned  in  the  claim  as  it  appeared  of  record.  It 
may  be  well,  in  order  to  fully  and  properly  understand  the 
situation  of  the  parties,  to  state  here  that  the  claim  of  lien 
was  filed  March  17,  1890.  The  statute  of  this  state  in  regard 
to  mechanics*  liens  is  as  follows:  "Any  person  entitled  to  a 
lien  under  this  chapter  shall  make  an  account,  in  writing,  of 
the  items  of  labor,  skill,  machinery,  or  material  furnished, 
or  either  of  them,  as  the  case  may  be,  and,  after  making  oath 
thereto,  shall,  within  four  months  of  the  time  of  performing 
such  labor  and  skill,  or  furnishing  such  machinery  or  ma- 
terial, file  the  same  in  the  oflBce  of  the  register  of  deeds,"  etc., 
and  does  not  require  that  the  dates  of  performance  of  labor 
or  furnishing  material  shall  be  stated  in  the  claim  for  lien; 
and  where  it  appears  from  the  aflfidavit  filed  and  the  accom- 
panying account  of  labor  or  material  that  such  performance 
and  furnishing  were  within  the  time  required  by  the  law  to 
entitle  the  claimant  to  a  lien,  it  is  sufficient.  The  lien  papers 
in  this  case  disclose  that  ****  the  last  labor  was  performed 
or  material  furnished  January  25,  1890,  and  the  claim  filed 
March  I7th  of  the  same  year.  This  fulfilled  the  requirement 
of  the  statute.  In  Noll  v.  Kenneally,  37  Neb.  879,  this  court 
stated  the  rule  to  be  as  follows:  "  The  failure  of  an  account 
filed  to  secure  a  mechanic's  lien  to  state  the  dates  the  various 
items  of  materials  were  furnished  will  not  vitiate  the  lien  if 
it  appears  from  the  account  and  affidavit  thereto  attached 
that  such  materials  were  furnished  within  the  requisite  time 
to  entitle  the  claimant  to  a  lien  therefor."  In  Henry  etc.  Co. 
V.  Fisherdick,  37  Neb.  207,  it  was  held:  "A  party  taking  a 
mortgage  on  real  estate  is  bound,  at  the  time,  to  know 
whether  material  has  been  furnished  or  labor  performed  in 
the  erection,  reparation,  or  removal  of  improvements  on  the 
premises  within  the  four  prior  months";  and  further,  "the 
lien  of  a  mortgage  on  real  estate,  taken  while  a  building  is 
in  process  of  erection  thereon,  is  subject  to  the  claims  of 
materialmen  and  laborers  for  material  already  and  thereafter 
furnished  and  for  labor  already  and  thereafter  performed,  in 
the  erection  of  such  building,  when  the  commencement  of 
the  performance  of  such  labor  was  prior  to  the  record  of  said 
mortgage."  Applying  the  rules  of  law  as  announced  by  this 
court,  just  quoted,  to  the  facts  in  the  case  at  bar,  and  further 
bearing  in  mind  that  by  the  provisions  of  our  statute  on  the 
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subject  under  discussion  the  lien  attaches  at  the  commence- 
ment of  the  labor  or  furnishing  material,  and  the  relative 
positions  of  the  liens  involved  are  not,  in  so  far  as  they  are 
governed  by  their  respective  dates,  very  difficult  to  ascertain 
or  of  assignment.  The  fact  that  the  date  of  the  commence- 
ment of  labor  or  furnishing  of  material  was  stated  to  be 
December  30,  1889,  when  it  should  have  been  November  5th 
or  7th,  could  not,  and  did  not,  have  any  significance  for  or 
to  mortgage  lien-holders,  or  in  any  manner  afifect  their  rights 
tinder  the  mortgages  executed  during  the  month  of  Novem- 
ber, at  a  time  ***''  when  the  work  and  furnishing  which  were 
the  foundation  of  the  lien  were  in  progress,  and  had  been 
from  a  date  prior  to  such  execution,  as  they  were  bound  to 
take  notice  of  these  things,  and  their  mortgages  were  taken 
subject  to  any  rights  of  lien  which  had  accrued  or  attached 
in  favor  of  mechanics  or  materialmen.  Their  rights  were 
acquired  long  prior  to  the  time  the  statement  was  filed  in 
which  appeared  the  erroneous  date,  and  such  statement  was 
not  notice  to  them,  nor  could  or  were  their  liens  or  rights  in 
any  way  affected  by  it,  and  the  evidence  of  the  true  date  was 
competent  and  its  reception  in  no  manner  or  extent  harmful 
or  prejudicial  to  the  parties  holding  the  mortgages:  2  Jones 
on  Liens,  sec.  1066;   Wakefield  v.  Latey,  39  Neb.  285. 

It  is  argued  that  it  appears  upon  the  face  of  the  original 
claim  of  lien,  filed  by  appellant,  which  was  introduced  in 
evidence,  that  the  claim  was  verified  before  Gardner  V. 
Wright,  a  notary  public,  and  who  was  secretary  of  the  appel- 
lant company,  and  also  shown  by  the  articles  of  incorpora- 
tion to  be  a  stockholder  therein  and  thus  directly  interested, 
and  that  being  so  interested  he  was  incompetent  to  adminis- 
ter the  oath  to  the  party  verifying  the  lien.  However  this 
may  be,  it  was  not,  we  think,  sufficiently  raised  by  the  plead- 
ings, and  was  evidently  not  an  issue  in  the  trial  court,  and 
cannot  be  considered  in  this  court.  It  is  further  urged  that 
the  verification  of  the  claim  of  lien  was  upon  information 
and  belief,  and  that  it  should  have  been  sworn  to  positively 
to  fulfill  the  requirements  of  our  statutory  provisions  in  regard 
to  the  verification  of  a  claim  for  a  mechanic's  lien.  Such  has 
been  stated  to  be  the  rule  in  Kansas,  under  a  statute  very 
similar  in  its  exactions  in  this  respect  to  our  own:  Dorman  v. 
Crozier,  14  Kan.  224.  See,  also,  Globe  etc.  Co.  v.  Thacher^  87 
Ala.  458.  But  this  court,  in  construing  the  provisions  of  the 
mechanic's  lien  law,  has  invariably  announced  and  adhered 
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to  the  doctrine  that  they  must  be  given  a  liberal  construc- 
tion, agreeably  to  which  it  ®*®  has  been  held  that  the  oath 
may  be  made  by  an  agent:  See  Great  Western  Mfg.  Co.  v. 
Huntery  15  Neb.  33.  And  in  a  case  such  as  is  the  one  now 
under  consideration,  where  the  oath  must  necessarily  be 
made  by  some  one  for  the  corporation,  and  whose  only  knowl- 
edge of  the  transaction  from  which  the  claim  for  lien  arises 
is  from  the  inherent  nature  of  the  business,  derived  from  in- 
formation, and  very  frequently  may  not  be  personal  or  direct, 
it  would  seem  very  proper  to  apply  the  rule  of  liberal  con- 
struction, and  that  an  oath  made  upon  information  and  belief 
must  be  adjudged  a  compliance  with  the  requirements  of  the 
mechanic's  lien  statute,  wherein  it  states  that  the  claim  for 
lien  should  be  filed  "  after  making  oath  thereto,"  and  is  a 
"  making  oath  thereto"  within  these  words  when  liberally 
construed.  Nor  are  we  without  authority  to  support  such 
views.  In  Missouri,  where  the  statute  provides,  referring  to 
the  claim  for  lien,  "  which  shall  in  all  cases  be  verified  by 
the  oath  of  himself  or  some  credible  person  for  him"  (Mo. 
Rev.  Stats.  1889,  sec.  6709),  it  was  held,  in  the  case  of  Fin- 
ley  V.  West,  51  Mo.  App.  569,  that  "  an  affidavit  on  belief  of 
the  affiant  is  a  substantial  compliance  with  the  lien  law": 
See,  also,  Phillips  on  Mechanics'  Liens,  sec.  366  a. 

Another  contention  is  that  our  statute  provides  for  a  lien  in 
favor  of  "any  person"  and  not  in  favor  of  a  corporation,  and 
that  a  corporation  cannot  acquire  a  lien  under  our  statutes. 
"  Persons  also  are  divided  by  the  law  into  either  natural  per- 
sons or  artificial.  Natural  persons  are  such  as  the  God  of 
nature  formed  us.  Artificial  are  such  as  are  created  and 
devised  by  human  laws  for  the  purposes  of  society  and  gov- 
ernment, which  are  called  corporations  or  bodies  politic": 
1  Blackstone's  Commentaries,  123.  "Enactments  which  re- 
lated to  persons  would  be  variously  understood,  according  to 
the  circumstances  under  which  they  were  used,  as  including 
or  not  including  corporations.  In  its  legal  significance  it  is 
said  the  word  'person'  is  a  generic  term,  and  as  such,  prima 
facie,  includes  artificial  as  ***  well  as  natural  persons,  unless 
the  language  indicates  that  it  is  used  in  a  more  restricted 
sense";  and  further:  "If  any  general  rule  can  be  drawn  from 
the  decisions,  it  would  be  this:  that  where  the  act  imposes  a 
duty  toward  or  for  the  protection  of  the  public  or  individuals, 
grants  a  right  properly  common  to  all,  and  from  participation 
in  which  the  limited  character  of  corporate  franchises  and  the 
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absence  of  any  natural  rights  in  corporations  do  not,  by  any 
policy  of  the  law.  debar  them,  the  term  '  persons'  will,  in  gen- 
eral, include  them  whether  the  act  be  a  penal  or  a  remedial 
one":  See  Endlich  on  Interpretation  of  Statutes,  sees.  87,  89, 
and  cases  cited.  We  are  satisfied  that  the  word  "  persons" 
in  our  mechanic's  lien  law  includes  an  artificial  person  or 
corporation. 

It  is  further  insisted,  and  very  strenuously,  and  we  will 
discuss  it  here,  for  it  is  directly  connected  with  and  is  a  branch 
of  the  subject  last  considered,  i.  e.,  the  right  of  a  corporation 
to  file  and  hold  a  lien,  that  the  appellant  company  was  a  for- 
eign corporation,  and  if  it  should  be  decided  that  a  home  or 
domestic  corporation  could  acquire  or  possess  a  mechanic's 
lien,  it  would  not  extend  to  and  include  a  foreign  corporation 
as  competent  to  do  so.  There  are  authorities  to  the  effect  that 
wherever  corporations  are  embodied  under  the  term  "  per- 
sons" it  will  be  construed  to  embody  only  such  as  are  formed 
under  the  laws  of  the  state  enacting  the  statute  so  construed; 
but  we  do  not  believe  it  was  the  intention  of  our  legislature  in 
the  use  of  the  words  "  any  person  "  to  restrict  their  meaning, 
but  they  were  used  in  their  largest  and  most  extended  sense 
and  meaning,  and  to  include  l)oth  foreign  and  home  corpora- 
tions as  well  as  natural  persons.  There  was  a  denial  of  the 
corporate  existence  of  appellant  company,  and  it  is  contended 
that  there  was  no  suflScient  proof  of  the  corporation.  The 
articles  of  incorporation,  signed  by  the  incorporators  and  ac- 
knowledged before  a  notary  public,  and  showing,  by  indorse- 
ment thereon,  to  have  been  filed  and  **•  recorded  in  the 
office  of  the  recorder  of  Polk  county,  Iowa,  and  also  filed  and 
recorded  in  the  office  of  the  secretary  of  state  of  Iowa,  were 
introduced  in  evidence,  and  proof  was  made  of  the  user  of  the 
corporate  rights  and  powers  by  the  company  and  its  engage- 
ment in  business  for  a  considerable  length  of  time.  There 
was  also  offered  and  received  in  evidence  what  purported  to 
be  a  copy  of  the  statutes  of  the  state  of  Iowa,  but  it  was  not 
sufficiently  identified  to  make  it  competent  under  the  rule 
governing  the  introduction  of  such  testimony  in  our  state,  but 
in  the  absence  of  proof  the  statutory  law  of  the  state  of  Iowa, 
in  relation  to  the  subject  involved,  i.  e.,  the  creation  of  a  corpo- 
ration, must  be  presumed  to  be  the  same  as  ours:  Scroggin  v. 
McClelland,  37  Neb.  644;  40  Am.  St.  Rep.  520.  This  being 
true,  there  was  proof  which  established  the  existence  of  at 
least  a  de  facto  corporation,  or  such  a  one  that  its  existence 
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could  not  be  collaterally  attacked.  It  may  be  added  here 
that  if  the  proof  of  the  corporate  capacity  of  the  corporation 
was  insufficient  or  failed,  the  appellee,  after  denying  such 
fact,  alleged  affirmatively  that  the  company  could  not  hold  a 
mechanic's  lien  for  the  reason  that  it  was  a  foreign  corpora- 
tion. This,  we  think,  should  be  treated  as  an  admission  of 
the  corporate  existence  of  the  company. 

The  objection  was  made  that  the  party  making  oath  to  the 
lien  was  not  a  competent  party  to  do  so.  D.  H.  Buxton,  who 
verified  the  claim,  states  on  his  oath  that  he  is  the  book-keeper 
and  treasurer,  a  member  of  the  firm  of  Des  Moines  Manufac- 
turing and  Supply  Company.  Of  the  articles  of  incorporation 
of  appellant  company  the  tenth  states  that  "  no  person  shall 
be  elected  director  or  officer  of  this  corporation  who  is  not  a 
stockholder."  From  all  the  foregoing  it  appears  that  the  per- 
son who  made  the  oath  to  the  claim  of  lien  was  an  officer  of 
the  company,  and  presumably,  in  accordance  with  the  re- 
quirements of  article  10  above  quoted,  a  stockholder,  and, 
moreover,  the  book-keeper  of  the  company  whose  claim  of  lien 
he  verified.  We  think  ••'  this  constituted  him  competent 
to  make  the  necessary  oath  to  the  claim  of  lien,  and  when  he 
had  done  so  it  was  valid  and  sufficiently  verified  to  meet 
the  objection  that  it  was  not  verified  by  a  person  who  was  a 
proper  person  to  make  oath  to  it  for  the  company. 

It  appears  that  the  appellant  company  received  notes  for 
the  balance  due  it  under  its  contract  for  furnishing  the  ma- 
terial and  performing  the  labor  upon  the  mill,  and  that  these 
notes  were  secured  by  a  mortgage  upon  the  mill  property, 
and  the  mortgage  also  covered  other  property.  By  so  doing, 
it  is  claimed,  it  waived  its  right  and  lien  under  the  lien  law. 
The  notes  and  mortgage  were  taken  as  security,  and  were 
not,  so  far  as  the  record  disclosed,  delivered  as  payment  of 
the  claim  or  account,  or  accepted  as  such,  or  as  in  lieu  of  the 
lien,  or  looked  upon  or  treated  as  a  waiver  of  the  lien  or  right 
to  file  the  same. 

In  the  case  of  the  Great  Western  Mfg.  Co.  t.  Hunter^  15 
Neb.  32,  it  was  held:  "The  contract  for  furnishing  certain 
machinery  for  a  grain  elevator  contained  a  clause  as  follows, 
in  substance:  'Should  shipment  be  made  before  payment  in 
full,  the  title,  right  of  possession,  and  ownership  of  the  afore- 
said machinery  shall  remain  in  the  above  first  party  until 
the  note  is  paid,'  etc.     Held,  not  a  waiver  of  a  right  to  a 

mechanic's  lien";  and  in  the  case  of  Hoagland  v.  Lusk^  33 
Am.  St.  Rep.,  Vol.  XLVII.-  60  ' 
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Neb.  376,  29  Am.  St.  Rep.  485,  the  rule  was  stated  to  be: 
"The  acceptance  by  a  materialman  of  a  note  and  chattel 
mortgage  as  collateral  security  for  materials  previously  fur- 
nished for  the  erection  of  a  building  under  a  contract  with 
the  owner  is  not  a  waiver  of  the  lien  of  the  materialman, 
unless  such  was  the  intention  of  the  parties."  In  the  text  of 
the  opinion  is  the  following  statement:  "  In  January  the  firm 
of  Lusk  Bros.  &  Co.  failed.  At  that  time  the  plaintiff  took  a 
note,  executed  by  William  S.  Lusk,  secured  by  chattel  mort- 
gage on  some  potatoes,  as  collateral  security  of  the  plaintiff's 
claim.  The  potatoes  were  subsequently  sold  under  the  mort- 
gage, and  the  proceeds  applied  toward  the  payment  of  the 
plaintiff's  ®®*  demand.  The  note  and  chattel  mortgage  were 
not  accepted  by  the  plaintiff  as  payment,  but  simply  as  ad- 
ditional and  collateral  security,  without  any  intention  to 
waive  the  lien  given  by  statute.  The  taking  of  the  security 
did  not  affect  the  lien.  Upon  the  proposition  there  is  an 
irreconcilable  conflict  in  the  authorities.  The  rule  which  we 
have  stated  is,  we  think,  sustained  by  the  better  reason:  Ford 
V.  Wilson,  85  Ga.  109;  Howe  v.  Kindred,  42  Minn.  433;  Hinch- 
man  v.  Lyhrand,  14  Serg.  &  R.  32;  Montandon  v.  Deas,  14 
Ala.  33;  48  Am.  Dec.  84."  See,  also,  Smith  v.  Parsons,  37 
Neb.  677;  Kilpatrick  v.  Kansas  City  etc.  R.  R.  Co.,  38  Neb. 
621;  41  Am.  St.  Rep.  741;  Union  Stock  Yards  State  Bank  v. 
Baker,  42  Neb.  880;  Smith  &  Vaile  Co.  v.  Butts,  16  South. 
Rep.  242  (Miss.,  Oct.  15,  1894). 

We  gather  from  the  opinions  of  this  court,  in  which  the 
subject  of  the  lienor  accepting  other  security  than  the  lien 
allowed  by  statute  has  been  discussed,  that  this  court  is 
committed  to  the  doctrine  that  it  is  not  a  waiver  of  the  stat- 
utory lien  unless  it  appears  that  such  was  the  intention,  or, 
from  the  facts  of  the  case,  that  it  would  be  inequitable,  as 
between  the  parties,  to  permit  the  holding  of  the  further 
security  and  also  the  existence  of  the  lien.  We  are  aware 
that  it  has  been  held  that  if  the  party  take  a  mortgage  upon 
the  same  property  upon  which  the  statutory  lien  is  claimed, 
it  is  a  waiver  of  the  lien,  or  if  it  has  been  perfected  by  filing, 
etc.,  will  displace  it.  In  the  decisions  which  we  have  exam- 
ined in  which  the  rule  is  so  announced,  the  reason  given  or 
shown  by  the  facts  of  the  case  for  the  doctrine  was,  that  other 
lien-holders  had  become  such  by  relying  upon  the  record  as 
showing  the  relations  of  the  other  parties,  and  to  permit  the 
mechanic  or  materialman  who  had  taken  the  mortgage  to 
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assert  the  right  to  the  statutory  lien  would  prejudice  the 
rights  so  acquired.  In  the  case  at  bar  this  can  have  no 
application  or  relevancy.  It  will  be  remembered  that  the 
appellees  (mortgagees)  received  their  mortgages  after  the 
company's  rights  to  a  lien  had  attached,  and  ••'  with  notice 
of  such  right,  or  that  they  were  required  to  take  notice  of 
it.  They  took  their  mortgages  charged  with  notice  of  the 
appellant's  right  of  lien  and  subject  thereto,  and  as  the  com- 
pany's mortgage  was  not  in  existence  until  long  after  theirs 
had  been  executed  and  recorded,  the  fact  that  it  was  made 
could  in  no  manner  afifect  them  or  their  rights  under  their 
mortgages,  and  that  it  was  created  or  had  an  existence  did 
not  or  could  not  alter  or  vary  the  positions  of  their  mortgage 
liens  with  reference  to  the  appellant's  statutory  lien,  or,  as 
to  it,  either  advance  or  displace  them,  and  we  cannot  see 
wherein  they  can  be  prejudiced  or  an  injustice  done  to  them 
or  their  rights  by  permitting  appellant  to  enforce  its  statu- 
tory lien,  or  wherein  the  execution  and  delivery  of  the  mort- 
gage to  appellant  so  affected  their  liens  or  rights  as  entitled 
them  to  assert  that  it  was  a  waiver  of  the  other  lien;  and, 
furthermore,  as  there  is  nothing  in  the  case  which  shows,  oi 
from  which  it  can  rightfully  be  inferred,  that  the  mortgage 
was  accepted  as  payment,  or  which  evinced  an  intention  that 
it  was  to  take  the  place  or  to  be  instead  of  the  statutory  lien, 
or  displace  it,  we  conclude  that  the  lien,  as  to  this  objection, 
must  be  upheld,  and  was  not  waived  by  taking  the  subsequent 
mortgage,  or  thereby  rendered  incapable  of  enforcement.  In 
Jones  on  Liens,  section  1013,  the  rule  is  stated  to  be:  "The 
taking  of  a  mortgage  upon  the  same  property  upon  which 
the  creditor  claims  a  statutory  lien  may  not  displace  the 
lien.  The  mortgage  is  regarded  as  a  cumulative  security, 
and  the  creditor  may  enforce  either  the  lien  or  the  mortgage. 
So,  also,  the  taking  of  the  collateral  obligation  of  another  per- 
son for  the  payment  of  the  lien  debt  does  not  ordinarily 
debar  the  lien-holder  from  claiming  the  security  of  his  lien, 
unless  the  circumstances  are  such  that  an  intention  to  waive 
the  lien  may  reasonably  be  inferred  ":  Payne  v.  Wilson,  74 
N.  Y.  348.  In  Howe  v.  Kindred,  42  Minn.  433,  we  find  the 
following  statement:  "The  reason  usually  given  in  the  adju- 
dicated cases  for  holding  that  a  mechanic  •"*  or  material- 
man has  lost  his  lien  by  taking  security,  either  upon  the 
property  to  which  the  lien  attaches  or  upon  other  property, 
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ie  that  subsequent  lien-holders  and  purchasers  have  a  right 
to  rely  upon  the  record,  and  should  be  protected  against 

secret  liens This  reason  is  without  force  in  the  case 

at  bar.  The  appellant  took  his  mortgage  long  prior  to  any 
of  the  acts  relied  upon  by  him  as  constituting  an  extinguish- 
ment of  the  lien;  and,  when  taken,  ili  was  subject  to  plain- 
tiff's right  to  perfect  a  claim  already  attached  to  the  premises. 
His  situation  has  never  been  changed  by  anything  plaintiffs 
may  have  done."  In  Gilcrest  v.  Gottschalk,  39  Iowa,  311,  it 
is  said:  "It  seems  to  us  that  the  taking  of  a  mortgage  from 
the  debtor  upon  the  same  identical  property  covered  by  the 
mechanic's  lien,  and  for  the  same  debt,  cannot  be  deemed 
collateral  security  on  the  same  contract.  There  is  nothing 
in  the  record  to  show  that  the  mortgage  was  intended  and 
accepted  as  collateral  security.  It  was  not  such  unless  so 
intended  and  accepted:  See  1  Bouvier's  Law  Dictionary,  240; 
Powell  on  Mortgages,  393.  The  mechanic  or  materialman 
will  retain  his  lien  unless  he  does  something  evincing  an  in- 
tention to  rely  upon  his  new  or  collateral  security,  and  not 
upon  the  lien  the  law  has  given  him;  Clark  v.  Hunt,  3  J.  J. 
Marsh.  558." 

It  was  stated  in  a  written  contra^Bt  between  the  company 
and  Isaac  Brewer,  pursuant  to  the  terms  of  which  the  mate- 
rial, etc.,  was  furnished  for  which  the  company  claimed  its 

lien,  that  " agrees  that  said  Des  Moines  Manufacturing 

and  Supply  Company  shall  have  a  lien  upon  all  the  machin- 
ery, fixtures,  etc.,  herein  mentioned,  and  upon  the  building 
and  real  estate  where  said  machinery  is  placed,  to  secure 
all  claims  of  said  company,"  and  it  is  urged  that  by  accept- 
ing or  becoming  a  party  to  the  contract  with  the  above  clause 
in  it  the  company  waived  its  right  to  a  lien  under  the  me- 
chanic's lien  law.  The  above  agreement  for  a  lien,  if  such 
it  may  be  called,  is  a  triumph  of  indefiniteness.  It  mentions 
•**  no  kind  of  a  lien,  and  no  mention  is  made  of  whether 
one  will  be  created  in  the  future  or  whether  it  is  to  attach  at 
the  time  of  the  execution  of  the  contract  or  at  some  time 
during  the  progress  of  the  labor  or  furnishing  of  material. 
It  cannot  be  determined  from  its  terms  whether  the  parties 
viewed  it  as  establishing  a  lien  or  as  a  mere  statement  that 
a  mortgage  would  be  executed  at  some  subsequent  date,  and 
it  does  not  appear  that  the  appellees  had  it  in  view  when 
they  acquired  their  mortgage  liens,  or  that  their  actions  in 
taking  the  mortgages  were  in  any  manner  or  to  any  degree 
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governed  or  affected  by  it;  nor  does  it  appear  from  the  facta 
and  circumstances  of  the  case  that  when  the  contract  was 
made  there  was  any  intention  to  waive  the  right  of  a  lien 
under  the  statute  or  to  accept  what  was  given  or  to  be  given, 
as  expressed  in  the  contract,  in  lieu  of  the  statutory  lien. 
We  do  not  think  there  was  any  waiver  of  the  right  to  a  lien  by 
reason  of  the  statement  hereinbefore  quoted,  which  appeared 
in  the  contract.  In  Great  Western  Mfg.  Co.  v.  Hunter,  15  Neb. 
52,  it  is  said:  "As  to  the  third  subdivision  of  this  point,  that 
plaintiffs  cannot  have  a  mechanic's  lien  for  the  machinery 
furnished,  for  the  reason  that  by  the  terms  of  the  contract 
they  retained  a  vendor's  lien  on  the  machinery,  while  I  find 
some  difficulties  presented  in  some  of  the  cases  cited,  yet,  as 
it  is  a  general  principle  of  law  that  a  creditor  may  have  as 
many  securities  for  his  debt  as  he  can  obtain  without  infring- 
ing upon  the  rights  of  others,  and  as  the  rights  of  no  other  per- 
son have  been  by  any  possibility  affected  by  the  said  clause 
in  the  contract,  I  do  not  deem  it  as  an  objection  to  the  plain- 
tiff's right  to  a  lien."  The  appellant's  lien  was  the  prior 
and  superior  one,  and  the  decree  of  the  district  court  must 
be  reversed  \therein  it  declared  it  inferior  and  subsequent  to 
the  mortgage  liens,  and  a  decree  entered  in  this  court  estab- 
lishing its  priority. 

Decree  accordingly.  

Mechanic's  Libn  —  PRioRrnr  betweek  and  Mobtqags.—  A  lien  for 
labor  or  material  is  paramount  to  the  lien  of  a  mortgage  executed  after  the 
building  was  commenced,  but  before  such  labor  or  material  was  furnished: 
Haxtun  etc.  Heater  Go.  v.  Gordon,  2  N.  Dak.  246;  33  Am.  St.  Rep.  776,  and 
oote.  The  lien  of  a  mortgage  for  the  purchase  price  of  land  cannot  be 
postponed  or  displaced  by  a  mechanic's  lien  for  materials  furnished  for  a 
building  thereon  which  attaches  simultaneously  with  the  acquisition  of  title 
by  the  mortgagor  and  the  execution  of  the  mortgage:  Russell  v.  Orant,  122 
Mo.  161;  43  Am.  St.  Rep.  563,  and  note.  See,  further,  the  extended  note  to 
Kilpatiick  v.  Kansas  City  etc  R.  R.  Co.,  41  Am.  St.  Rep.  758. 

Mechanic's  Lien  — Waiver  bt  Takino  Note  or  Mortqaqb. — A  me* 
«hanic's  lien  is  not  waived  by  taking  a  note  for  the  amount  due  thereunder, 
■and  giving  the  debtor  a  receipt  in  full,  unless  such  was  the  intention  of  the 
parties:  Hoagland  v.  Lush,  33  Neb.  376;  29  Am.  St.  Rep.  485,  and  note. 
A  mechanic's  lien  is  waived  by  the  lienor's  acceptance  of  a  mortgage  on 
fluch  property  for  the  amount  due  on  such  lien:  Trullinger  v.  Kqfoed,  7  Or. 
228;  33  Am.  Rep.  708.  This  question  is  fully  discussed  in  the  extended 
notes  to  Kilpatrick  v.  Kansas  City  etc  R.  R.  Co.,  41  Am.  St.  Rep.  764,  aud 
■Goftfe  V.  Oale,  41  Am.  Dec.  223. 

Mechanic's  Lien. — Waiver  bt  Acceptance  or  Vendor's  Likm  i«  dis- 
cussed in  the  extended  note  to  Ooble  v.  Gale,  41  Am.  Dec.  22Sb 
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EvTDSNOE— Prbsumftion  AS  TO  Laws  ov  Anothkr  Stats.— In  the  alK 
■ence  of  proof  the  court  will  presume  that  the  laws  of  another  state  are 
the  same  as  this:  Scroggin  v.  McClelland,  37  Neb.  644;  40  Am.  St.  Kep.  520; 
Wickeraham  v.  Johnson,  104  Cal.  407;  43  Am.  St.  Rep.  118;  Thomas  v.  Pen- 
dleton, 1  S.  Dak.  150;  36  Am.  St.  Rep.  726,  and  note;  Oerman  Bank  T. 
American  etc  Ins.  Co.,  83  Iowa,  491;  32  Am.  St  Rep.  316,  and  not*. 
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Springer  v.  Sh  a  vender. 

[116  North  Carolina,  12.] 

JvDamvTH — Collateral  ArrACK. — Althongh  mere  irregnlarities  ia  the 
condact  of  a  proceeding  do  not  subject  the  decree  rendered  therein  to 
a  collateral,  or  even  under  some  circutnstancea  to  a  direct,  attack,  yet 
when  the  allegations  in  the  pleadings  that  are  essential  to  the  jurisdic- 
tion of  the  court  are  untrue,  and  if  the  truth  had  appeared  upon  the 
record  it  would  have  been  the  duty  of  the  court  to  have  dismissed  the 
Buit  for  want  of  jurisdiction,  the  proceedings  therein  are  subject  to 
collateral  attack. 

JuDOMKNTS  —  Collateral  Atpack  —  Administration  of  Property  o» 
Living  Person. — Although  the  children  of  a  person,  under  a  misap- 
prehension of  facts,  admit  an  allegation  in  a  proceeding  for  the  sale  of 
their  ancestor's  land  by  his  administrator  that  be  is  dead,  and  submit 
to  a  decree  for  the  sale  of  the  land,  yet  they  may  impeach  such 
decree  in  a  collateral  proceeding,  and  avoid  the  estoppel  of  title  de- 
rived through  it  by  showing  that  their  ancestor  was  living  at  the  date 
of  the  decree. 

BXECDTORS   AND  ADMINISTRATORS — ADMINISTRATION   ON  PROPERTY  OF  LlV- 

INO  Person. — The  appointment  of  an  administrator  upon  the  estate 
of  a  living  person  is  void  for  all  purposes. 
Tbial — Discretion  in  Submission  of  Issd£.s. — It  is  within  the  discretion 
9f  the  trial  court  to  submit  specific  issues  arising  out  of  the  general 
issue  to  the  jury,  instead  of  submitting  those  which  are  more  general. 

Trespass  for  cutting  trees  and  removing  timber  from  land. 

W.  B.  Rodman  and  J.  H.  Small,  for  the  appellants. 

C.  F.  Warren  and  J.  W.  Hinsdale,  for  the  appellees. 

**  Avery,  J.  The  question  that  confronts  us  at  the  thresh- 
hold  of  this  investigation  is  one  that,  as  we  think,  has  been 
heretofore  in  effect  passed  upon  by  this  and  other  appellate 
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courts,  but  one  which  requires  careful  consideration  and  dis- 
cussion. Where  the  children  of  a  person,  under  a  misappre- 
hension of  the  facts,  admitted  the  allegation  of  a  petition 
that  their  ancestor  was  dead,  and  submitted  to  a  decree  for 
the  sale  of  his  land  by  bis  administrator  for  assets,  will  they 
be  allowed  collateral!}''  to  impeach  such  judgment,  and  avoid 
the  estoppel  of  title  derived  through  it,  by  showing  that  the 
ancestor  was  at  the  date  of  the  decree  actually  living?  It 
is  quite  as  important  that  courts  of  inferior  jurisdiction 
should  command  the  confidence  of  the  public  in  the  regu- 
larity and  binding  force  of  their  decrees,  upon  which  titles 
depend  for  their  validity,  as  that  appellate  courts  should  be 
trusted  to  adhere  to  decisions  upon  the  stability  of  which 
rights  of  property  depend.  But  while  mere  irregularities  in 
the  conduct  of  a  proceeding  will  not  subject  the  decree  ren- 
dered therein  to  a  collateral,  or  even  under  some  circum- 
stances to  a  direct,  attack,  the  rule  is  different  when  the 
allegations  in  the  pleadings  that  are  essential  to  the  jurisdic- 
tion of  the  court  are  untrue,  and  where,  if  the  truth  had 
appeared  upon  the  record,  it  would  have  become  the  duty  of 
the  court  on  motion  or  ex  mero  motu  to  declare  the  suit  coram 
nonjudice.  If,  in  the  special  proceeding  under  discussion,  it 
had  appeared  that  G.  W.  Dixon  was  alive,  or  had  not  been 
admitted  that  he  was  dead,  the  very  basis  of  the  jurisdiction 
would  have  been  wanting,  and  there  would  have  been  no 
serious  controversy  as  to  the  duty  of  the  court  to  pronounce 
the  judgment  a  nullity,  even  when  assailed  collaterally  only: 
Black  on  Judgments,  sees.  215,  242,  278.  The  same  effect 
must  be  given  to  proof  aliunde,  after  the  decree  is  entered, 
that  the  person  supposed  to  be  dead  was  in  fact  alive:  ** 
London  v.  Wilmington  etc.  R.  R.  Co.,  88  N.  C.  584;  State  v. 
White.,  7  Ired.  117;  Book  of  Monographs  (void  judicial  sales), 
20;  Withers  v.  Patterson,  27  Tex.  497;  86  Am.  Dec.  643; 
Beckett  v.  Selover,  7  Cal.  237;  68  Am»  Dec.  237;  Duncan  v. 
Stewart,  25  Ala.  408;  60  Am.  Dec.  527;  Griffith  v.  Frazier, 
8  Cranch,  10,  22;  Fisk  v.  Norvell,  9  Tex.  13;  58  Am.  Rep. 
128;  1  Herman  on  Executions,  378;  Jochumsen  v.  Suffolk 
Sav.  Bank,  3  Allen,  87;  Johnson  v.  Beazley,  65  Mo.  250;  27 
Am.  Rep.  285;  Thomas  v.  People,  107  111.  517;  47  Am.  Rep. 
458;  Melia  v.  Simmons,  45  Wis.  334;  30  Am.  Rep.  746;  Mor- 
gan V.  Dodge,  44  N.  H.  259;  82  Am.  Dec.  213;  Black  on 
Judgments,  sees.  218-220. 

In  the  case  of  Hyman  v.  Gaskins,  5  Ired.  272-275,  Nash,  J., 
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discusses  at  length  tlie  distinction  between  such  probate 
judgments  as  are  dechired  merely  voidable,  because  the  court 
or  ordinary  had  the  right  to  act  but  did  not  comply  with 
the  requirements  of  the  law,  and  such  as  are  void,  because 
the  court  had  no  authority  to  act.  While  the  learned  judge 
did  not  have  occasion  then  to  pass  directly  upon  the  eflFect 
as  an  estoppel  of  administering  upon  the  estate  of  a  person 
before  his  death,  he  cited  the  case  of  Griffith  v.  Frazier,  8 
Cranch,  10,  as  one  in  which  Chief  Justice  Marshall  had  "had 
occasion  to  examine  the  doctrine  of  void  and  voidable  letters 
of  administration  in  his  usual  clear  and  forcible  manner." 
In  the  case  referred  to,  the  learned  chief  justice  had  said: 
**But  suppose  administration  to  have  been  granted  on  the 
estate  of  a  person  not  really  dead.  The  act,  all  will  admit, 
is  totally  void.  Yet  the  ordinary  must  always  inquire  and 
decide  whether  the  person  whose  estate  is  to  be  committed 
to  the  care  of  others  be  dead  or  in  life.  It  is  a  branch  of 
every  case  in  which  letters  of  administration  issue.  Yet  the 
decision  of  the  ordinary  that  the  person  for  whose  estate  he 
acts  is  dead,  if  the  fact  be  otherwise,  does  not  invest  the  per- 
son he  may  appoint  with  the  character  or  powers  of  an 
administrator.  The  case  in  truth  was  not  one  within  his 
jurisdiction.  "'  It  was  not  one  in  which  he  had  a  right  to 
deliberate.  It  was  not  committed  to  him  by  law.  And  al- 
though one  of  the  points  occurs  in  all  cases  proper  for  hia 
tribunal,  yet  that  point  cannot  bring  the  subject  within  his 
jurisdiction." 

But  this  court  in  a  later  case  {State  v.  White,  7  Ired.  117) 
held  that  an  action  could  not  be  maintained  upon  an  admin- 
istrator's bond  where  it  was  shown  that  the  supposed  dece- 
dent was  in  fact  alive  when  administration  was  granted  upon 
his  estate.  The  decision  rested  upon  the  ground  that  the 
probate  court  had  no  authority,  as  the  agent  of  the  state,  to 
take  charge  of  the  property  of  a  person  then  living,  or  to 
take  the  bond  sued  upon.  This  case  was  cited  arguendo  and 
approved  by  Smith,  C.  J.,  in  London  v.  Wilmington  etc.  R.  R. 
Co.,  88  N.  C.  584. 

The  court,  it  is  true,  has  held  that  where  there  is  a  dece- 
dent, the  acts  of  an  administrator  who  was  not  entitled  to 
the  appointment  under  the  statute  are  valid,  but  that  the 
order  appointing  such  person  is  voidable  in  a  direct  proceed- 
ing instituted  by  those  having  a  superior  right:  Garrison  v. 
Cox,  95  N.  C.  353;  Atkim  v.  McCormick,  4  Jones,  274.     Tiiis 
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ruling  rests  upon  the  doctrine  that  in  such  cases  the  essential 
basis  of  jurisdiction  exists,  there  being  a  decedent  and  an 
estate  to  be  administered.  The  appointment  of  the  wrong 
person  is  but  an  irregularity,  subjecting  the  order  of  appoint- 
ment to  direct  attack,  but  not  invalidating  acts  done  in  pursu- 
ance of  the  law,  in  the  course  of  administration  by  him  who 
has  been  inducted  into  the  place  by  mistake:  McPherson  v. 
Cunliff,  11  Serg.  &  R.  422;  14  Am.  Dec.  642;  Devlen  v.  Corn- 
monwealth,  101  Pa.  St.  273;  47  Am.  Rep,  710;  Johnson  v. 
Beazley,  65  Mo.  250;  27  Am.  Rep.  276.  In  the  case  last  cited 
the  supreme  court  of  Missouri  quote  the  language  of  Judge 
Redfield,  that  the  holding  of  the  court  of  appeals  of  New 
York,  in  the  case  of  Roderigas  v.  East  River  Savings  Inst.,  63 
N.  Y.  460,  20  Am.  Rep.  555,  that  the  appointment  of  an  ad- 
ministrator *®  upon  the  estate  of  a  living  man  could  not  be 
attacked  collaterally,  was  "  without  precedent  either  in  Eng- 
lish or  American  jurisprudence."  But  it  seems  that  in  a  later 
case  {Roderigas  w.East  River  Sa^nngs  Inst.,  76  N.  Y.  318;  32 
Am.  Rep.  309),  Chief  Justice  Church,  admitting  that  the 
authorities  at  common  law  were  uniformly  in  conflict  with  it, 
rested  his  apparently  reluctant  approval  of  the  former  case 
upon  the  ground  that  it  was  founded  upon  a  construction  of 
a  statute.  The  appointment  of  an  administrator  upon  the 
estate  of  a  living  man  is  void  for  all  purposes,  and  everything 
that  is  founded  upon  it  is  a  nullity,  because  there  was  no 
jurisdiction.  "It  must  always  be  remembered,"  says  Black  (2 
Black  on  Judgments,  sec.  633j  "  that  in  order  to  the  conclusive- 
ness of  a  probate  decree,  or  in  the  case  of  sentence  emanating 
from  any  other  tribunal,  it  is  absolutely  necessary  that  the 
court  should  have  possessed  jurisdiction":  1  Herman  on  Es- 
toppel, sec.  411.  The  finding  by  the  clerk  in  a  proceeding 
that  was  coram  non  judice,  because  it  was  founded  upon  the 
false  basis  of  jurisdiction  that  G.  W.  Dixon  was  dead,  does 
not  preclude  the  heirs  at  law  from  showing  that  he  was  alive. 
To  make  it  conclusive  the  judgment  must  be  rendered  by  a 
court  of  competent  jurisdiction:  Roulhac  v.  Broion,  87  N.  C. 
1;  and  to  give  the  court  authority,  its  jurisdiction  must  extend 
both  to  the  parties  and  the  subject  matter:  Condry  v.  Cheshire, 
88  N.  C.  Zlb;  Morris  v.  Gentry,  89  N.  C.  248;  1  Black  on 
Judgments,  sec.  218.  We  know  of  no  principle  upon  which 
the  judgment,  void  as  to  G.  W.  Dixon  if  he  were  a  party  to 
this  action,  for  want  of  jurisdiction  of  the  subject  matter, 
could  be  held  valid  without  jurisdiction  either  against  the 
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parties  to  the  proceeding  or  those  in  privity  with  them.  The 
court  did  not  have  jurisdiction  of  the  estate  of  Dixon  if  he 
was  at  the  time  living,  and  it  was  not  error  to  submit  this 
question  to  the  jury.  Should  a  case  be  presented  where  *• 
administration  had  been  granted  not  upon  false  information 
of  a  person's  death,  but  upon  a  presumption  of  law  arising 
from  his  absence  witliout  being  heard  from  for  seven  years,  a 
different  question  might  be  presented.  Whether  the  acts  of 
an  administrator  who  proceeded' honestly  upon  a  presumption, 
to  which  the  law  gave  the  force  of  a  fact,  will  not  be  held, 
because  of  such  presumption,  to  be  valid,  as  in  some  courts 
has  been  the  decision,  where  an  executor  performed  a  part  of 
his  imposed  trust  under  a  will  afterward  ascertained  to  be  a 
forgery,  we  need  not  now  determine.  To  exclude  a  conclu- 
sion it  may  be  best,  however,  to  announce  that  should  such  a 
case  arise  the  question  whether  it  is  to  be  governed  by  or 
distinguished  from  the  ruling  in  that  before  us  is  an  open 
one.  Such  a  case  would  raise  tiie  point  whether  the  pre- 
sumption of  law  that  one  is  dead  does  not  confer  jurisdiction 
over  a  living  person's  estate,  when  it  could  not  possibly  be 
acquired  in  the  absence  of  such  presumption. 

It  was  admitted  that  Mrs.  Matilda  E.  Dixon,  wife  of  G.  W. 
Dixon,  was  not  a  party  to  the  proceeding,  and  it  would  of 
course  follow  that  she  was  not  bound  by  the  decree  upon 
other  grounds  than  those  relied  upon  by  the  heirs  at  law: 
Condry  v.  Cheshire,  88  N.  C.  375. 

The  court  submitted  an  issue  involving  the  question  whether 
G.  W.  Dixon  was  living  when  the  proceeding  was  instituted 
and  when  the  decree  therein  was  rendered,  and  it  was  an- 
swered by  the  jury  in  the  affirmative.  This  was  one  of  the 
questions  that  grew  out  of  the  general  issue  of  title  raised  in 
the  pleadings,  and  it  has  been  repeatedly  decided  by  this 
court,  beginning  with  Emery  v.  Raleigh  etc.  R.  R.  Co.,  102 
N.  C.  209,  11  Am.  St.  Rep.  727,  th:it  it  is  within  the  dis- 
cretion of  the  presiding  judge  to  determine  whetlier  he  will 
submit  such  specific  issues,  or  only  those  that  are  more  gen- 
eral. 

There  was  no  exception  to  the  competency  of  the  testimony 
••  bearing  on  that  issue,  except  the  general  one,  made, to  the 
competency  of  Surat's  deposition,  that  the  defendants  were 
estopped  by  the  decree  in  the  special  proceeding  from  deny- 
ing the  title  under  it,  with  the  consequences,  if  the  position 
had  been  well  taken,  that  it  would  be  immaterial  whether 
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he  was  in  fact  living,  as  Susan  testified  he  was  after  the  date 
of  the  sale  under  the  decree,  or  dead.  But,  now  that  we  have 
held  that  neither  the  heirs  at  law  nor  the  defendant,  if  in 
privity  with  them,  are  concluded,  it  seems  to  us  that  the 
finding  upon  the  first  issue  defeats  the  plaintiffs'  right  to 
recover  in  any  aspect  of  the  evidence.  There  was  no  evidence 
offered  on  either  side  tending  to  show  a  forcible  trespass  on 
the  part  of  the  defendants,  and  it  was  not  error,  therefore,  to 
instruct  the  jury,  as  the  court  did  without  objection,  that  the 
ownership  of  the  timber  was  dependent  upon  the  title  to  the 
land  entered  upon:  Cohoon  v.  Simmons,  7  Ired.  189;  McCor- 
mick  V.  Monroe,  1  Jones,  13;  Harris  v.  Sneeden,  104  N.  C. 
369. 

The  plaintiffs  proposed  to  show  title,  as  the  burden  rested 
upon  them  to  do,  not  by  a  regular  chain  from  the  state,  but 
by  making  G.  W.  Dixon  the  source  of  title,  and  connecting 
themselves,  through  the  sale  and  administrator's  deed  under 
the  decree,  to  R.  C.  Windley,  and  by  a  string  of  mesne  con- 
veyances with  Dixon.  They  offered  other  deeds  and  evi- 
dence to  connect  the  defendant  with  G.  W.  Dixon  as  a  common 
source  of  title,  with  the  view  of  insisting  that  plaintiffs'  was 
the  older  and  better  title,  and  that,  under  the  established 
rule  of  evidence,  the  defendants  were  precluded  from  denying 
that  fact.  If  the  plaintiffs  had  succeeded  in  proving  that 
both  derived  title  from  the  same  source  by  means  of  the  evi- 
dence offered,  and  that  of  the  two  chains  so  exhibited  their 
own  was  the  better,  it  would  have  been  as  effectual  proof  of 
their  right  against  the  world  as  a  chain  **  extending  back 
to  the  state,  unless  the  defendants  had  connected  themselves 
with  some  other  older  and  better  title. 

But,  since  it  appears  that  the  proceeding,  decree,  sale,  and 
deed,  by  which  they  propose  to  show  title  out  of  G.  W.  Dixon, 
are  nullities,  the  plaintiffs  have  failed  to  connect  themselves 
with  the  alleged  source  of  title,  and  therefore  have  failed  to 
establish  their  right  to  recover.  The  judge  might  have  in- 
structed the  jury  that,  if  they  should  find  in  response  to  the 
first  issue  that  Dixon  was  living  at  tlie  time  of  sale  under 
the  decree,  they  would  find  in  response  to  the  second  issue  that 
plaintiffs  were  not  the  owners  (as  in  that  event  they  would 
fail  to  show  themselves  to  be)  of  any  of  the  land  for  which 
they  brought  suit.  In  that  view  of  the  case,  it  is  not  ma- 
terial wliether  the  description  in  either  the  plaintiffs'  or  de- 
fendants' deeds  was  sufficient  or  insufficient,  or  whether  the 
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testimony  complained  of  was  competent  or  incompetent,  or 
the  charge  was  erroneous  as  to  matters  not  involved  in  or 
essential  to  the  determination  of  the  controversy.  The  re- 
sponse to  the  first  issue  was  necessarily  decisive,  therefore,  of 
the  first  six  issues.  The  remaining  three  grew  out  of  the 
counterclaim,  which  the  court  held  that  the  defendants  could 
not  maintain,  and  the  defendants  did  not  appeal. 

The  plaintiffs  have  no  reason,  therefore,  to  complain  of 
the  charge,  which  was  more  favorable  than  they  had  a  right 
to  expect  under  the  view  we  have  taken  of  the  law. 

Judgment  affirmed.  

Judgments— Collateral  Attack  fob  Want  of  Jorhdiction. — Want 
of  jurisdiction,  either  of  the  persoa  or  subject  matter,  appearing  upon  ths 
face  of  the  record,  caa  be  taken  advantage  of  at  any  time  aad  in  any  court 
where  the  conclusiveness  of  the  decree  is  the  subject  of  judicial  inquiry: 
Wall  V.  Wall,  123  Pa,  St.  545;  10  Am.  St.  Rep.  549;  Furgeaon  v.  Jones,  17 
Or.  204;  11  Am.  St.  Rep.  808;  Adams  v.  Cowles,  95  Mo.  501;  6  Am.  St. 
Rep.  74.  Ill  a  collateral  proceeding,  as  between  parties  and  privies,  the  only 
coatiugency  in  which  the  judgment  of  a  court  of  general  jurisdiction  can 
be  questioned  is  where  the  record  shows  affirmatively  that  jurisdiction  did 
uot  attach:  Wilkerson  v.  Shoonmaker,  77  Tex.  615;  19  Am.  St  Rep.  803, 
and  note.  See,  also,  the  notes  to  People  v.  Oreene,  6  Am.  St.  Rep.  454; 
Hardy  v.  Beaty,  31  Am.  St.  Rep.  87;  and  the  extended  note  to  MorriU  v. 
Mwrill,  23  Am.  St.  Rep.  lift. 

Executors  and  Administbators — Administbatiok  of  Estate  of  Liv- 
INO  Person. — Letters  of  administration  on  the  estate  of  a  living  person 
are  absolutely  void:  Notes  to  Scott  v.  McNeal,  34  Am.  St.  Rep.  865;  Jloore 
V.  Smith,  73  Am.  Dec.  126;  and  Thomas  v.  People,  47  Am.  Rep.  465.  Bnt 
in  ScoU  v.  McNeal,  5  Wash.  309,  34  Am.  St.  Rep.  863,  it  was  held  that  a 
probate  court  has  jurisdiction  to  appoint  an  administrator  for  a  missing 
person's  estate  if  the  proceedings  are  based  upon  a  sufficient  petition,  and 
proper  notice  of  the  hearing  thereof  is  given  by  publication,  and  it  is  satis- 
factorily  proved  that  such  person  has  not  been  heard  of  for  more  than  seven 
years. 

Trial— Skttlino  Issun — Piscrktiow  of  CJourt. — Ordinarily,  it  mast 
be  left  to  the  sound  discretion  of  the  trial  judge  to  determine  whether  to 
submit  specific  issues  for  the  purpose  of  eliciting  distinct  findings  in  the 
nature  of  a  special  verdict,  or  to  confine  the  inquiry  to  a  single  issue,  or  a 
small  number  of  issues;  provided,  always,  that  the  issues  were  raised  by 
the  pleadings:  Emei-y  t.  Baleigh  etc  R.  B.  Co.,  102  N.  G.  209;  11  Am.  St. 
Rep.  727  and  note. 
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Lbavell  V.  Western  Union  Telegraph  Company. 

[116  NOETH  CABOLINA,  211.] 

Teleoraph  Companiks  —  Interstate  Commerce.  —  Telegraph  messagea 
transmitted  by  a  company  from  and  to  points  within  one  state,  although 
traversing  another  state  in  the  route,  do  not  constitute  interstate  com- 
merce, and  are  subject  to  the  tariff  imposed-  by  the  state. 

Telegraph  Companies  —  Ddtt  to  Transmit  Messages  over  Its  Own 
Line — Excessive  Tariff. — If  a  telegraph  company  can  send  a  message 
to  its  destination  over  its  own  line,  it  cannot,  by  sending  it  over  the 
line  of  another  company,  exact  a  tariff  of  the  sender  in  excess  of  what 
it  would  be  allowed  to  charge  for  sending  it  over  its  own  line. 

Tkleoraph  Companies  must  have  Sufficient  Facilities  to  transact  all 
business  offered  to  them  at  all  points  at  which  they  have  offices. 

Telegraph  Companies — Discrimination. — A  contract  by  which  a  telegraph 
company  gives  to  a  railroad  company  a  preference  over  its  line  to  the 
exclusion  of  others  is  an  illegal  discrimination,  and  does  act  jastify  it 
in  exacting  an  extra  tariff  for  sending  a  message  over  the  line  of  another 
company  to  a  point  at  which  it  also  has  a  line. 

Appeal  by  a  telegraph  company  from  a  decision  of  railroad 
commissioners  imposing  a  penalty  for  the  violation  of  a  pre- 
scribed tariff  for  the  transmission  of  messages. 

R.  Stiles,  for  the  appellent. 

F.  I.  Osborne,  attorney  general,  for  the  appellee. 

**•  Clark,  J.  In  Atlantic  Express  Co.  v.  Wilmington  etc. 
R.  R.  Co.,  Ill  N.  C.  463,  32  Am.  St.  Rep.  805,  this  court 
aflfirmed  the  constitutionality  of  the  act  (Acts  1891,  c.  320) 
establishing  the  Railroad  and  Telegraph  Commission.  In 
Mayo  V.  Western  Union  Tel.  Co.,  112  N.  C.  343,  it  sustained 
the  power  of  such  commission,  under  section  26  of  said  act,  to 
establish  rates  for  telegraph  companies.  In  Railroad  Com- 
mission V.  Western  Union  Tel.  Co.^  113  N.  C.  213,  the  court 
held  that  telegraphic  messages  transmitted  by  a  company 
from  and  to  points  in  this  state,  although  traversing  another 
state  in  the  route,  do  not  constitute  interstate  commerce  and 
are  subject  to  the  tariff  regulation  of  the  commission.  In 
this  it  followed  the  unanimous  opinion  of  the  supreme  court 
of  the  United  States,  delivered  by  Fuller,  C.  J.,  in  Lehigh  Val- 
ley R.  R.  Co.  V.  Pennsylvania,  145  U.  S.  192.  To  the  same 
purport,  Campbell  v.  Chicago  etc.  Ry.  Co.,  86  Iowa,  587. 

In  the  present  case  the  commission  find  as  a  fact  that  "the 
defendant  has  a  continuous  line  by  which  messages  **'  may 
be  transmitted  from  Wilson  to  Edenton  and  other  adjacent 
points  in  North  Carolina,  but  this  line  traverses  a  part  of  the 
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state  of  Virginia,  passing  through  the  city  of  Norfolk  ";  and 
it  properly  holds  upon  the  evidence  "  that  the  telegraph  office 
at  Edenton  is  under  the  control  of  the  defendant,  and  the 
operator,  though  employed  by  the  railroad  company,  is  the 
agent  and  operator  of  the  defendant."  It  necessarily  follows 
from  this  state  of  facts  that  as  the  defendant  could  have  sent 
the  message  the  whole  distance  over  its  own  line  it  cannot 
be  heard  to  say  that  it  did  not  do  what  it  ought  to  have  done, 
and  thus  collect  fifty  cents  for  the  message  instead  of  twenty- 
five,  as  allowed  by  the  commission  tariff.  The  defense  set  up 
that  in  fact  it  only  carried  the  message  to  Norfolk  and  then 
paid  another  company  to  forward  it  to  Edenton,  cannot  be 
regarded  when  it  might  itself  have  completed  the  delivery  of 
the  message.  The  defendant  seeks  to  excuse  itself  on  the 
plea  that  it  has  only  one  wire  to  Edenton,  and  that  this  is 
fully  occupied  at  that  office  by  the  work  it  does  for  the  rail- 
road company.  But  it  is  the  duty  of  the  telegraph  company 
to  have  sufficient  facilities  to  transact  all  the  business  offered 
to  it  for  all  points  at  which  it  has  offices.  If  the  press  of 
business  offered  is  so  great  that  one  wire  or  one  operator  at  a 
point  is  not  sufficient,  it  is  the  duty  of  the  company  to  add 
another  wire  or  an  additional  employee.  It  is  not  a  mere 
private  business,  but  a  public  duty  which  the  defendants  by 
their  franchise  are  authorized  to  discharge.  It  is  further  to 
be  noted  that  in  giving  to  the  railroad  company  the  prefer- 
ence in  the  use  of  their  line  to  Edenton,  while  at  other  points, 
as  Moyock,  Centreville,  and  Hertford  on  the  same  line,  the 
public  is  admitted  to  the  use  of  the  wire,  the  defendant  is 
making  a  forbidden  and  illegal  discrimination  in  favor  of  one 
customer  and  against  the  public  at  large,  as  was  intimated 
in  Railroad  Commission  v.  Western  Union  Tel.  Co.,  113  N.  C. 
226.  The  findings  ***  of  fact  in  evidence  are  fuller,  and 
present  a  somewhat  different  and  stronger  case  against  tlie 
defendant  than  in  Albea's  case.  By  section  11  of  the  defend- 
ant's contract  with  the  railroad  company  the  defendant 
remains  owner  of  the  telegraph  line  to  Edenton,  North  Caro- 
lina, and  its  belongings,  which  are  to  remain  "part  of  its  gen- 
eral telegraph  system  "  and  "  to  be  controlled  and  regulated 
by  the  telegraph  company."  Section  3  of  the  contract  gives 
the  railroad  messages  precedence  over  commercial  business, 
but  stipulates  that  when  railroad  business  shall  require  the 
exclusive  use  of  one  wire  the  telegraph  company  shall,  on 
sixty  days'  notice,  furnish  material  for  a  second  wire,  which 
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second  wire  shall  be  used  for  railroad  business  exclusively 
and  such  commercial  business  as  can  be  done  without  inter- 
fering with  railroad  business.  Section  6  provides  that  where 
the  railroad  company  shall  open  offices,  the  operators  "act- 
ing as  agents  of  the  telegraph  company  "  shall  receive  such 
commercial  and  public  telegrams  as  may  be  offered,  collect- 
ing rates  prescribed  by  the  telegraph  company,  and  render 
monthly  statements  and  pay  over  the  receipts  to  the  telegraph 
company.  Section  7  provides  that  whenever  the  volume  of 
business  at  any  point  justifies  it,  the  telegraph  company  shall 
put  in  an  additional  operator.  It  will  be  thus  seen  that  the 
line  to  Edenton  is  an  integral  part  of  the  defendant's  general 
telegraph  system.  It  is  only  by  virtue  of  its  franchise  as  a 
telegraph  company  that  it  can  operate  its  line  to  Edenton  at 
all.  It  cannot  discriminate  at  that  point  in  favor  of  or  against 
any  customer.  It  cannot  subtract  itself  from  obedience  to 
the  ra;tes  prescribed  by  the  authority  of  the  state,  acting 
through  the  commission,  by  a  contract  giving  one  customer, 
the  railroad,  preference  in  business,  and  pleading  that  such 
business  occupies  the  only  wire  it  has.  The  discrimination 
is  itself  illegal.  Besides,  if  it  were  not,  the  small  cost  of  an 
additional  wire,  which  it  is  common  **'  knowledge  does  not 
exceed  ten  dollars  per  mile,  furnishes  no  ground  to  exempt 
the  defendant  from  furnishing  the  additional  facility  to  do  the 
business  for  all.  The  charge  of  a  double  rate  between  Eden- 
ton and  other  points  in  North  Carolina  is  a  far  heavier  impo- 
sition upon  the  public  than  the  cost  of  the  additional  wire  to 
defendant,  and  is  just  the  kind  of  burden  and  discrimination 
whidi  the  commission  was  established  to  prevent.  In  Rail' 
road  Commission  v.  Western  Union  Tel.  Co.,  113  N.  C.  213,  no 
commercial  message  was  tendered,  and  the  point  now  decided 
was  not  presen^d  by  the  record. 

The  ruling  of  the  commission  is  in  all  respects  affirmed. 


Tntebstatb  Commbrck.  — Tslephons  and  Teleqrafh  Messages  are  the 
■nbject  of  interstate  commerce:  Matter  qf  Pennsylvania  Telephont  Co.,  48 
N.  J.  Eq.  91;  27  Am.  St.  Rep.  462;  extended  note  to  People  v.  Wemple^  27 
Am.  St.  Bep.  559. 

Telegraph  Companies — Dorr  to  havb  Sctfficieht  FACiLrms. — Where 
a  telegraph  company  has  contracted  to  transmit  and  deliver  a  message  it 
cannot  excuse  its  liability  for  nondelivery  on  the  ground  that  the  business 
and  emoluments  of  the  terminal  office  were  insufficient  to  justify  the  em- 
ployment of  an  operator  or  a  messenger  boy  to  deliver  messages:  WetUrn 
Union  TeL  Co.  v.  Henderson,  89  Ala.  510;  18  Am.  St.  Bep.  148.     A  telegraph 
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company  cannot  avoid  liability  for  failure  to  deliver  a  message  by  showing 
that  the  office  at  the  place  of  delivery  was  closed  at  the  time  when  the  mes- 
sage was  received  for  transmission:  Western  Union  Tel.  Co.  v.  Broesche,  72 
Tex.  654;  13  Am.  St.  Rep.  843.  This  question  is  discussed  in  th«  Mteuded 
note  to  WetUm  Union  TeL  Co.  v.  Blanchard,  45  Am.  Rep.  487. 


Carr  v.  Cokb. 

[116  NOETH  Cakolina,  223.] 
StATDTES — POWBR  OF  CoURTS  TO   RECEIVE  EviDKNCB  0»  LbOALITT  OT  EM- 

ACTMENT. — The  fact  that  a  statute,  regular  on  its  face  and  in  due  form,  is 
ratified  and  approved  by  the  genuine  signatures  of  the  presiding  officers 
of  both  houses  of  the  legislature,  and  deposited  in  the  proper  office,  is 
conclusive  evidence  that  it  was  regularly  and  legally  enacted,  and  the 
courts  cannot  go  behind  this  record  for  any  cause  to  ascertain  from, 
the  journals,  or  otherwise,  how  such  record  was  established. 

F.  H.  Bushee  and  Graham,  Boone  &  Boone,  for  the  appellant. 
J.  B.  Batchelor  and  A.  Jones,  for  the  appellee. 

*'*  Faircloth,  C.  J.  The  plaintiff,  as  a  citizen  and  tax- 
payer of  the  state,  brings  this  action  against  the  defendant  as 
secretary  of  state,  who,  by  virtue  of  liis  office,  is  the  custodian 
of  all  acts  passed  by  the  legislature,  or  which  purport  to  have 
been  passed,  whose  duty  it  is  to  deliver  certified  copies  of  said 
acts  to  the  public  printer  for  publication.  The  prayer  is  that 
the  defendant  show  cause  why  a  peremptory  mandamus  shall 
not  issue  to  compel  him  to  remove  the  act  under  consideration 
from  his  files,  and  why  he  should  not  be  enjoined  from  deliv- 
ering a  certified  copy  of  the  same  to  the  public  printer.  An 
act  to  regulate  assignments  and  other  conveyances  of  like 
nature  in  North  Carolina,  ratified  March  13,  1895,  is  the  one 
under  consideration. 

The  complaint  alleges  that  the  act  was  signed  by  the  presi- 
dent of  the  senate  and  the  speaker  of  the  house  of  representa- 
tives on  the  said  13th  of  March  in  the  presence  of  each  house, 
and  purports  to  have  been  ratified  upon  that  day;  that,  upon 
information  and  belief,  the  act  did  not  become  law  according 
to  the  constitution  of  the  state;  that  the  journals  of  both 
houses  show  that  it  was  not  read  three  times  in  either;  that 
it  was  never  read  in  the  senate,  and  was  tabled  in  the  house 
on  its  second  reading;  and  that  by  some  unknown  fraudulent 
means  the  bill  was  enrolled  by  some  person  unknown  to  the 
plaintifi*,  and  signed  by  the  said  president  and  speaker  by 
mistake. 

AM.  St.  R«p.,  Vol.  XLVIL  — s» 
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»33  'pjjQ  defendant  answered,  denying  the  material  allega- 

tiODS. 

At  the  hearing  the  defendant  moved  to  dismiss  the  action 
on  the  ground  that  the  court  had  no  jurisdiction  to  grant  the 
relief  prayed  for  by  the  plaintiff.  The  motion  was  heard,  and 
his  honor  dismissed  the  action  for  want  of  jurisiliction  to 
grant  the  relief,  on  the  ground  thaJ;  the  court  cannot  go  be- 
hind the  ratification  of  the  act  as  the  same  appeared  in  the 
ofl&ce  of  the  secretary  of  state.  With  the  act  before  us,  on 
its  face  regular  and  in  due  form,  ratified  by  the  genuine  sig- 
natures of  the  president  of  the  senate  and  speaker  of  tlie 
house,  tlie  question  is  presented,  Can  the  court,  as  a  co-ordi- 
nate branch  of  the  government,  look  behind  this  record  and 
investigate  by  inquiry  and  proof  the  manner  in  which  this 
record  was  established  by  the  legislative  branch  of  the  gov- 
ernment, for  any  of  the  causes  alleged  in  the  complaint? 

It  may  be  stated  in  tlie  outset  that  it  is  an  important  ques- 
tion and  one  that  has  not  been  heretofore  presented  directly 
to  this  court. 

The  court  cannot  be  blind  to  the  consequences  that  will 
flow  from  a  decision  either  way.  On  the  one  hand,  if  we 
cannot  look  behind  the  record,  then,  paid  and  corrupt  men, 
lobbyists,  and  other  interested  ones  in  and  around  the  legisla- 
tive halls,  will  feel  more  confident  and  safer  in  their  disrepu- 
table work.  On  the  other  hand,  if  we  can  open  the  door  and 
permit  every  act  of  the  legislature  to  be  inquired  into,  behind 
the  record,  for  any  of  the  causes  alleged  in  the  complaint, 
then  the  state  will  be  plagued  with  all  the  evils  of  a. veritable 
Pandora's  box.  By  an  examination  of  the  decisions  of  the 
courts  of  the  diflferent  states,  we  find  some  diversity  among 
the  decisions  and  the  opinions  of  eminent  jurists.  Those 
courts  holding  the  affirmative  of  the  question  as  a  rule  have 
done  so  by  reason  of  some  provision  in  *'*  their  state  con- 
stitutions or  some  pre-existing  statutes.  In  one  or  more 
states  the  negative  was  held,  and  after  a  change  in  their 
constitutions  the  reverse  was  held  by  reason  of  some  new 
clause  in  the  organic  law. 

We  find  in  no  state  constitution  the  exact  wording  as  it  is 
in  ours.  We  are  therefore  left  to  reason  with  ourselves,  and 
construe  the  true  meaning  of  our  organic  law,  aided  by  the 
best  authorities  at  our  command. 

Let  it  now  be  understood  that  it  is  not  a  question  of  fraud 
or  wrongdoing  in  the  legislative  halls,  as  alleged  in  the  com- 
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plaint,  with  which  we  are  confronted,  but  simply  a  question 
of  power.  It  cannot  be  said  that  this  court  from  its  origin 
until  now  has  ever  failed  to  lay  its  hands  upon  fraud  or  any 
wrongdoing,  whenever  authorized  by  law  and  requested  to 
do  so.  If  crimes  are  perpetrated  in  legislation,  the  authors 
are  liable,  and  can  be  punished  as  other  violators  of  the  law, 
and  possibly  a  reasonable  and  honest  eflFort  by  the  proper 
authorities  would  bring  to  light  the  authors  of  the  wrong,  if 
any  has  been  done.  There  is  now  before  the  court  in  this 
proceeding  no  one  who  is  in  the  slightest  degree  alleged  or 
supposed  to  be  connected  with  wrongdoing  in  this  matter. 
So,  then,  we  are  considering  a  question  of  power,  and  not  of 
investigation  behind  the  record  of  a  co-ordinate  branch  of  the 
state  government. 

Our  constitution,  article  2,  section  16,  declares  that  "Each 
house  shall  keep  a  journal  of  its  proceedings  which  shall  be 
printed  and  made  public  immediately  after  the  adjournment 
of  the  general  assembly,"  and  in  section  23,  "All  bills  and 
resolutions  of  a  legislative  nature  shall  be  read  three  times 
in  each  house  before  they  pass  into  laws;  and  shall  be  signed 
by  the  presiding  officers  of  both  houses."  What  shall  be  the 
entries  on  the  journals  is  not  indicated  by  the  constitution, 
except  as  above.  It  is  the  province  and  duty  of  the  court  to 
construe  and  interpret  legislative  *"  acts,  and  see  if  they 
disregard  or  violate  any  provision  of  the  constitution,  and,  if 
so  found,  to  declare  them  invalid,  and  this  is  done  upon  the 
face  of  the  act  itself.  Beyond  this  duty  arises  the  question 
of  power  in  the  court  to  look  behind  the  legislative  record 
and  inquire  into  its  proceedings  for  any  cause  set  out  in  the 
complaint.  Our  decision  upon  this  question  is  based  upon 
the  "  reason  of  the  thing,"  upon  public  policy  for  the  best 
interests  of  the  state,  and  upon  the  decisions  of  other  courts 
and  our  own,  which  commend  themselves  to  our  minds,  some 
of  which  are  now  cited. 

At  common  law  the  ratification  and  approval  of  an  act  of 
parliament  was  conclusive  and  unimpeachable,  etc.  "An 
act  of  parliament  thus  made  is  the  exercise  of  the  highest 
authority  that  this  kingdom  acknowledges  upon  earth." 
^' And  it  cannot  be  altered,  amended,  dispensed  with,  sus- 
pended, or  repealed,  but  in  the  same  forms  and  by  the  same 
authority  of  parliament;  for  it  is  a  maxim  in  law  that  it 
requires  the  same  strength  to  dissolve  as  to  create  an  ob- 
ligation":   1    Blackstone's   Commentaries,  185,  186.     "The 
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journal  is  of  good  use  for  the  intercourses  between  the  two 
houses,  and  the  like,  but  when  the  act  is  passed  the  journal 
is  expired.  The  journals  of  parliament  are  not  records,  and 
cannot  weaken  or  control  a  statute,  which  is  a  record  and  to 
be  tried  only  by  itself":  Rex  v.  Arundel,  Hob.  109-111,  Trinity 
terra,  14  Jac.  Brodnax  v.  Groom,  64  N.  C.  244,  was  a  ques- 
tion upon  a  private  act  requiring  thirty  days'  notice  of  appli- 
cation, required  by  article  2,  section  4  (now  section  12),  of 
the  constitution,  and  the  motion  was  to  prove  that  the  no- 
tice had  not  been  given.  Pearson,  C.  J.,  said:  "We  are  of 
opinion  that  the  ratification  certified  by  the  lieutenant  gov- 
ernor and  the  speaker  of  the  house  of  representatives  makea 
it  a  'matter  of  record,'  which  cannot  be  impeached  before  the 
courts  in  a  collateral  way.  Lord  Coke  says,  *  A  record  "* 
until  reversed  importeth  verity.'  There  can  be  no  doubt 
that  acts  of  the  legislature,  like  judgments  of  courts,  are  mat- 
ters of  record,  and  the  idea  that  the  verity  of  the  record  can 
be  averred  against  in  a  collateral  proceeding  is  opposed  to 
all  of  the  authorities.  The  courts  must  act  on  the  maxim 
*  Omnia  presumuntur,^  etc.  Suppose  an  act  of  congress  is  re- 
turned by  the  president  with  his  objection,  and  the  vice- 
president  and  speaker  of  the  house  certify  that  it  passed 
afterward  by  the  constitutional  majority,  is  it  open  for  the 
courts  to  go  behind  the  record  and  hear  proof  to  the  con- 
trary ?" 

In  Scarborough  v.  Robinson,  81  N.  C.  409,  in  which  thi» 
question  was  not  directly  before  the  court.  Smith,  C.  J.,  in 
the  discussion,  uses  this  language  on  page  426:  *'  The  consti- 
tution declares  that  the  legislative,  executive,  and  supreme 
judicial  powers  of  the  government  ought  to  be  forever  sepa- 
rate and  distinct  from  each  other:  Const.,  art.  1,  sec.  8. 
And  if  the  nature  and  eflFect  of  an  enrolled  bill,  duly  certi- 
fied and  deposited  in  the  proper  oflSce,  be  such  as  we  have 
attributed  to  it,  it  unavoidably  follows  that  the  compulsory 
order  demanded  in  the  action  would  be  an  interference  with 
the  legitimate  exercise  of  the  law-making  power,  and  an  ob- 
struction to  the  harmonious  working  of  the  separate  and  dis- 
tinct co-ordinate  departments 'of  the  government,  and  must, 
consequently,  be  denied."  We  quote  this  extract  in  order  to 
show  the  trend  of  the  judicial  mind  of  the  court  as  then  con- 
stituted. In  Field  v.  Clark,  143  U.  S.  649,  the  question  was 
elaborately  argued  and  considered  in  an  able  opinion.  The 
allegation  was  that  an  important  section  in  the  bill  as  it 
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passed  was  not  in  the  enrolled  bill  authenticated  by  the  sig- 
natures of  the  speakers  and  deposited  in  the  office  of  the  sec- 
retary of  state.  After  full  consideration  of  the  numerous 
points  argued,  the  court  held  as  follows:  "The  signing  by 
the  speaker  and  "*  by  the  president  of  the  senate,  in  open 
fiession,  of  an  enrolled  bill  is  an  official  attestation  by  the  two 
houses  of  such  bill  as  one  that  has  passed  congress;  and 
when  the  bill  thus  attested  receives  the  approval  of  the  pres- 
ident and  is  deposited  in  the  department  of  state  according 
to  law,  its  authentication  as  a  bill  that  has  passed  congress 
is  complete  and  unimpeachable.  It  is  not  competent  to 
show  from  the  journals  of  either  house  of  congress  that  an 
act  so  authenticated,  approved  and  deposited,  did  not  pass 
in  the  precise  form  in  which  it  was  signed  by  the  presiding 
officers  of  the  two  houses  and  approved  by  the  president." 

The  argument  was  pressed  that  a  bill  signed  by  the 
speaker  and  approved  by  the  president  and  deposited  with 
the  secretary,  as  an  act,  does  not  become  a  law  if  it  had  not 
in  fact  been  passed  by  congress.  The  court  said,  in  view  of 
the  express  requirements  of  the  constitution,  the  correctness 
of  this  general  principle  cannot  be  doubted.  "But,"  said  the 
court,  "this  concession  of  the  general  principle  does  not  deter- 
mine the  precise  question  before  the  court;  for  it  remains  to 
inquire  as  to  the  nature  of  the  evidence  upon  which  a  court 
may  act,  when  the  issue  is  made  as  to  whether  a  bill,  asserted 
to  have  become  a  law,  was  or  was  not  passed  by  congress. 
This  question  is  now  presented  for  the  first  time  in  this  court." 

"We  cannot  be  unmindful  of  the  consequences  that  must 
result  if  this  court  should  feel  obliged  to  declare  that  an  en- 
rolled bill,  on  which  depends  public  and  private  interests  of 
vast  magnitude,  which  has  been  duly  authenticated  by  the 
presiding  officers  and  deposited  in  the  archives  as  an  act  of 
congress,  was  not  in  fact  passed,  and  therefore  did  not  become 
a  law":  Field  v.  Clark,  143  U.  S.  670.  Although  the  consti- 
tution does  not  require  that  acts  of  congress  shall  be  authen- 
ticated by  the  speakers'  signatures,  the  court  said  that  "usage, 
the  orderly  conduct  of  legislative  proceedings,  ***  and  the 
rules  under  which  the  two  bodies  have  acted  since  the  organ- 
ization of  the  government,  require  that  mode  of  authentica- 
tion," and  when  a  bill  is  so  authenticated  "  it  carries  on  its 
face  a  solemn  assurance  by  the  legislative  and  executive 
departments  that  it  was  passed  by  congress.  The  respect 
due  to  coequal  and  independent  departments  requires  the 
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judicial  department  to  act  on  that  assurance,  leaving  the 
courts  to  determine  whether  the  act  so  authenticated  is  in 
conformity  with  the  constitution."  "It  is  admitted  that  an 
enrolled  act  thus  authenticated  is  sufficient  evidence  of  itself, 
nothing  to  the  contrary  appearing  upon  its  face,  that  it  passed 
congress":  Field  v.  Clark,  143  U.  S.  649,  672. 

In  Panghorn  v.  Young,  32  N.  J.  L.  29,  Beasley,  C,  J.,  deliv- 
ered a  strong  opinion  against  the  affirmative  of  the  present 
question,  and  Judge  Harlan  says:  "  The  conclusion  was  that 
upon  grounds  of  public  policy,  as  well  as  upon  the  ancient 
and  well-settled  rules  of  law,  a  copy  of  a  bill  bearing  the  sig- 
natures of  the  presiding  officers  of  the  two  houses,  and  in 
custody  of  the  secretary  of  state,  was  conclusive  proof  of  the 
enactment  and  contents  of  a  statute,  and  could  not  be  con- 
tradicted by  the  legislative  journals  or  in  any  other  mode": 
Field  V.  Clark,  143  U.  S.  674,  and  other  cases. 

In  Ex  parte  Wren,  63  Miss.  512,  56  Am.  Rep.  825,  is  found 
a  case  much  in  point,  in  which  Campbell,  J.,  in  an  able  and 
vigorous  opinion,  said  that  an  enrolled  act,  such  as  we  are 
considering,  *'  is  the  sole  exposition  of  its  contents  and  the 
conclusive  evidence  of  its  existence  according  to  its  purport, 
and  it  is  not  allowable  to  look  further  to  discover  the  history 
of  the  act  or  ascertain  its  provisions.  Every  other  view  sub- 
ordinates the  legislature  and  disregards  that  coequal  position 
in  our  system  of  the  three  departments  of  government."  He 
then  shows  that,  if  such  a  rule  should  prevail,  a  justice  of  the 
peace  and  all  other  judicial  officers  would  be  *'*  compella- 
ble and  would  have  the  right  to  investigate  the  question 
whether  any  legislative  act  was  passed  according  to  the  re- 
quirements of  the  constitution,  and  whether  it  was  procured 
by  mistake,  fraud,  or  otherwise,  and  upon  the  complaint  of 
any  resident  taxpayer. 

With  these  authorities  we  are  content.  There  are  numer- 
ous others,  but  it  would  be  useless  to  pursue  them.  We  are 
considering  the  main  and  important  question  which  we 
understand  the  plaintiff  intended  to  bring  to  the  attention 
of  the  court,  without  any  remarks  on  the  pleadings.  It 
seems  to  be  conceded  that  the  main  allegation  cannot  be 
established  by  the  journals  as  evidence,  and  that  conse- 
quently it  must  be  done  by  some  other  kind  of  proof.  It  is 
urged  that  fraud  vitiates  everything,  but  if  we  can  go  behind 
the  record,  would  not  mistake,  bribery,  etc.,  serve  equally  as 
well  ?    It  is  also  argued  that  the  fraud  alleged  is  admitted. 
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and  is  therefore  to  be  taken  as  a  fact  for  the  purposes  of  this 
action.  Admitted  by  whom  ?  The  respondent  does  not  ad- 
mit it  in  his  answer.  The  motion  was  to  dismiss  for  want  of 
jurisdiction  and  the  court  rendered  its  decision  expressly  on 
that  ground.  The  defendant  is  a  mere  ministerial  state  oflicer, 
who  was  not  a  member  of  the  legislature,  and  has  no  author- 
ity from  it  to  plead  or  admit  anything  for  it.  Is  he  author- 
ized by  the  speakers  of  the  two  houses  to  admit  that  they 
signed  the  bill  by  mistake?  They  have  made  no  such  ad- 
mission so  far  as  this  record  discloses,  and  they  have  no 
opportunity  to  admit  or  deny  anything.  Is  the  defendant 
authorized  to  admit  that  by  some  unknown  and  fraudulent 
means  the  bill  was  enrolled?  If  so,  who  authorized  him  to 
admit  it  ?  The  defendant  might  have  ignored  this  proceeding 
entirely  without  the  slightest  dereliction  of  duty.  Who  then 
defends  the  legislature  or  its  speakers  when  this  grave  ques- 
tion is  under  consideration  ?  The  executive  does  not  feel  it 
his  duty  to  ***  defend  in  the  matter,  presumably  because  he 
is  not  authorized  by  any  one  to  do  so.  Then,  is  there  such 
admission  of  fraud  or  any  other  wrong  as  to  enable  the  court 
to  treat  the  allegations  of  the  complaint  as  facts  ?  But,  how- 
ever these  matters  are,  we  have  seen  that  we  have  no  power 
to  make  the  order  asked  for  by  the  plaintiff,  and  that  the 
remedy,  if  any  is  needed,  is  with  the  legislative  branch  of 
the  state  government. 

We  are  of  opinion  that  his  honor  committed  no  error  and 
his  judgment  is  afl&rmed. 

Affirmed. 

Montgomery,  J.,  concurring.  The  single  question  for  de- 
cision is,  Can  this  court  inquire  into  and  pass  upon  the  history 
of  a  paper  writing  which  purports  to  be  an  act  of  the  general 
assembly,  and  which  is  authenticated  by  the  undisputed  and 
genuine  signatures  of  the  president  of  the  senate  and  the 
speaker  of  the  house  of  representatives  ?  It  is  to  be  always 
kept  in  mind  that  the  point  is  not  as  to  the  powers  of  the  su- 
preme court  to  pronounce  a  law,  which  is  admitted  to  have 
been  enacted,  void  by  reason  of  its  unconstitutionality.  Our 
jurisdiction  in  that  case  would  be  complete  and  unchallenged. 
But  the  question  is.  When  the  legislature  has  solemnly  certi- 
fied to  a  fact,  that  is,  to  the  passage  and  ratification  of  an 
act  which  is  within  its  own  sphere,  will  the  judiciary  be  per- 
mitted to  inquire  into  or  dispute  that  certification?    Tlie  case 
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is  of  the  very  first  impression  and  it  ought  to  be  settled  upon 
the  principles  of  sound  reason  and  well-considered  authority. 
This  is  a  strictly  legal  question,  and  ought  to  be  settled  ac- 
cording to  the  principles  of  the  law.  The  court  is  aware  that 
its  judgment  in  this  case  may  be  attended  with  dangers  in 
the  future,  but  it  is  not  our  province  to  provide  against  dan- 
gers to  the  commonwealth  further  than  to  construe  honestly 
***  and  as  intelligently  as  we  can,  the  laws  which  the  legisla- 
tive department  of  the  government  has  enacted.  It  may  be 
said,  however,  in  this  connection  that,  if  policy  ought  to  have 
governed  the  court  in  this  matter — if  results  ought  to  have 
been  anticipated — we  feel  that  in  the  decision  of  the  court 
we  have  chosen  the  lesser  of  the  two  evils  to  be  dreaded. 

The  question  at  issue  brought  to  the  light  the  more  than 
possibilities  of  two  most  serious  menaces  to  popular  govern- 
ment. The  first  one,  that  of  the  power  of  a  corruptible  or 
incompetent  clerical  force,  or  that  of  a  depraved  and  hired 
set  of  lobbyists,  or  both  together,  to  tamper  with  the  acts  and 
proceedings  of  the  legislature,  and  have  that  certified  to  be 
law  which  was  never  in  fact  enacted;  the  second,  that  of  the 
power  of  defeated  and  unscrupulous  politicians,  when  stung 
by  loss  of  office  or  a  desire  for  revenge  on  their  political  ene- 
mies, to  practically  repeal  the  legislation  of  their  successful 
opponents  by  resorts  to  the  courts  upon  mere  allegations  that 
there  was  fraud  in  the  passage  of  the  acts  or  in  their  ratifica- 
tion, and  by  procuring  injunctions  upon  afiidavits  obtained 
possibly  through  bribery  or  through  the  ignorance  or  care- 
lessness of  the  oathmaker.  By  the  decision  of  the  court  the 
latter  danger,  the  far  most  to  be  dreaded,  is  avoided.  The 
presiding  ofl&cers  of  the  two  houses  may,  by  taking  a  suffi- 
ciency of  time  and  by  close  scrutiny  and  rigid  examination 
of  the  bills  and  wrappers,  prevent  fraud  and  error  in  ratifica- 
tion, if  such  a  thing  be  attempted;  while  for  the  latter  danger 
no  limit  or  restraint  can  be  found  except  in  the  conscience  of 
men  who  have  never  cultivated  a  sense  of  either  generosity  or 
justice.  The  motives  and  purposes  of  the  plaintiff's  in  this  ac- 
tion are  not  intended  to  be  reflected  on,  neither  is  the  charac- 
ter or  official  conduct  of  any  officer  or  clerk  of  the  last  general 
assembly.  No  testimony  has  been  heard  in  the  case,  and 
***  this  court  knows  nothing  of  the  facts  or  motives.  We 
have  simply  discussed  dangers  in  the  future  in  this  connec- 
tion. In  the  conclusions  to  which  I  have  arrived  I  have  tried 
to  keep  before  me  the  great  importance  of  the  legal  question 
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involved,  and  to  keep  out  of  mind,  as  an  utterly  insignificant 
feature  of  the  case,  the  wretched  creatures  who  would  com- 
mit such  a  detestable  piece  of  meanness  as  the  complaint 
charges.  They,  when  detected,  will  receive  the  execration  of 
all  good  men,  and  most  richly  will  they  deserve  it.  It  would 
have  been  well  for  the  people  and  for  the  cause  of  good  gov- 
ernment if  they  had,  or  could  have,  been  ferreted  out  and 
named  in  the  complaint,  that  they  might  have  been  pilloried 
in  an  indignant  public  sentiment.  But  to  the  law  in  the 
case: 

Of  the  three  coequal  departments  of  our  government,  the 
legislative  is  of  the  most  importance.  It  is  sovereign  as  long 
as  it  keeps  within  the  bounds  of  the  constitution.  The  powers 
of  the  judicial  department  are  clearly  defined  arid  limited  in 
the  constitution.  Except  to  hear  claims  against  the  state 
{and  then  only  to  recommend  action  to  the  general  assembly) 
the  whole  power  of  this  court  is  embraced  in  these  words: 
"The  supreme  court  shall  have  jurisdiction  to  review  upon 
appeal  any  decision  of  the  courts  below  upon  any  matter  of 
law  or  legal  inference  ":  Const.,  art.  4,  sec.  8.  This  means, 
in  plain  English,  that  this  court  can  construe  the  laws  when 
their  meaning  is  a  matter  of  contention  between  litigants,  and 
that  it  can  determine  in  cases  properly  before  it  whether  or 
not  statutory  enactments  are  constitutional.  The  writer  of  this 
knows  of  no  other  instances  in  which  this  court  can  directly 
or  indirectly  pass  upon  the  conduct  of  the  general  assembly. 
As  to  the  formulae  that  are  necessary  to  convert  a  bill  into  a 
law,  we  cannot  inquire  if  the  ratification  in  proper  form  ap- 
pears and  the  signatures  of  the  proper  officers,  ***  are  duly 
attached.  However,  in  the  case  before  us,  the  plaintiff  al- 
leges that  what  he  styles  the  pretended  act  is  not  a  law 
because  it  was  not  read  three  times  in  each  house  before  it 
received  the  signatures  of  the  presiding  officers  of  both,  as  the 
constitution  requires.  That  instrument  certainly  does  require 
that  "All  bills  and  resolutions  of  a  legislative  nature  shall  be 
read  three  times  in  each  house  before  they  pass  into  laws;  and 
shall  be  signed  by  the  presiding  officers  of  both  houses,"  and 
it  is  as  equally  certain  under  the  decisions  of  this  court  that 
the  certificate  of  ratification  attested  by  the  signatures  of  the 
presiding  officers  carries  with  it  the  presumption  conclusive, 
that  all  such  bills  and  resolutions  have  been  duly  passed  by 
the  bodies,  and  cannot  be  questioned  by  the  courts.  Suppose, 
as  individuals,  we  admit,  v/hich  the  answer  does  not,  that 
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this  bill  did  not  pass  its  several  readings,  can  that  fact  be 
shown  in  a  court  of  law  in  the  face  of  ratification  and  the 
genuine  signatures  of  the  presiding  officers  certifying  to  the 
contrary?  This  is  the  naked  question.  Ratification  givea 
authority  to  the  act.  The  presiding  officers  wlio  upon  rat- 
ification attach  their  signatures  to  a  bill  do  it  in  open  session, 
calling  the  attention  of  the  members  to  the  fact  that  the  same 
is  about  to  be  signed  and  reading  the  title  of  the  bill.  When 
it  is  signed,  ratification  is  thereupon  made  of  it  by  the  body 
through  their  agent,  the  presiding  officer.  It  is  their  act  and 
deed,  and  nothing,  not  even  the  journal  itself,  can  contradict 
it  or  be  used  as  evidence  against  it.  Ratification  is  of  higher 
dignity  and  of  more  authority  than  the  journals  kept  by  the 
clerks.  Ratification  and  the  signatures  of  the  proper  officers 
presume  a  passage  of  the  bill  by  the  legislature  according  to 
the  requirements  of  the  constitution,  and  the  courts  of  law — 
the  judicial  department  —  a  coequal  department,  are  not 
allowed  to  go  behind  or  question  them.  We  have  clear  *** 
authority  for  this  in  our  own  reports.  In  the  case  of  Brod' 
naz  V.  Groom,  64  N.  C.  244,  certain  taxpayers  in  Rockingham 
county,  in  their  complaint,  sought  an  injunction  against  the 
collection  of  a  tax  levied  by  the  commissioners  under  an  act 
of  the  general  assembly,  on  the  ground  that  the  act  was  pri- 
vate and  was  passed  without  the  thirty  days'  notice  of  appli- 
cation required  by  the  constitution.  That  case  presented  the 
very  question  which  we  have  before  us  now.  Could  the 
plaintiffs  in  that  case  be  allowed  to  go  behind  the  ratification 
of  the  act  and  show  by  any  kind  of  proof — by  the  journals  or 
otherwise — that  the  constitutional  requirement  had  not  been 
complied  with?  The  constitution  provides  that  "the  general 
assembly  shall  not  pass  any  private  law  unless  it  shall  be  made 
to  appear  that  thirty  days'  notice  of  application  to  pass  such 
a  law  shall  have  been  given."  The  constitution  provides  that 
"All  bills  and  resolutions  of  a  legislative  nature  shall  be  read 
three  times  in  each  house  before  they  pass  into  laws."  The 
constitutional  requirement  in  both  these  instances  is  specific 
and  definite  and  positive;  and  yet  this  court  held  in  Brodnaz 
V.  Groom,  64  N.  C.  244,  that  the  act  having  been  certified  by 
the  presiding  officers  of  both  houses  as  duly  ratified,  it  was 
not  competent  for  the  judiciary  to  go  behind  the  ratification. 
Chief  Justice  Pearson,  who  delivered  the  opinion  of  the  court 
in  that  case,  said:  "We  do  not  think  it  necessary  to  enter 
into  the  question  whether  this  is  a  public  act  or  a  private  one. 
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in  regard  to  which  thirty  days'  notice  of  the  application  must 
be  given;  for,  taking  it  to  be  a  mere  private  act,  we  are  of  the 
opinion  that  the  ratification  certified  by  the  lieutenant  gov- 
ernor and  the  speaker  of  the  house  of  representatives  makes 
it  a  matter  of  record  which  cannot  be  impeached  before  the 
courts  in  a  collateral  way.  Lord  Coke  says:  'A  record, 
until  reversed,  importeth  verity.'  There  can  be  no  doubt 
that  acts  of  the  general  assembly,  like  judgments  of  *** 
courts,  are  matters  of  record,  and  the  idea  that  the  verity 
of  the  record  can  be  averred  against  in  a  collateral  proceed- 
ing is  opposed  to  all  of  the  authorities.  The  courts  must  act 
on  the  maxim  *  Omnia  presnmunter.*  Suppose  an  act  of  con- 
gress is  returned  by  the  president  with  his  objections,  and 
the  vice-president  and  the  speaker  of  the  house  certify  that  it 
it  passed  afterward  by  the  constitutional  majority,  is  it  open 
for  the  courts  to  go  behind  the  record  and  hear  proof  to  the 
contrary?"  It  is  clear  from  the  above  that  the  meaning  of 
the  chief  justice,  when  he  said,  "  We  are  of  opinion  that 
the  ratification  certified  by  the  lieutenant  governor  and  the 
speaker  of  the  house  of  representatives  makes  it  a  matter  of 
record  which  cannot  be  impeached  before  the  courts  in  a  col- 
lateral way,"  was,  that  all  attacks  in  the  courts  upon  legis- 
lation which  appeared  to  be  ratified  and  had  the  signatures 
of  the  presiding  officers  attached  were  collateral  attacks,  and 
that  any  direct  impeachment  of  such  acts  must  arise  in,  and 
be  conducted  by  that  jurisdiction  which  has  power  in  the 
matter — the  legislative  department.  If  he  only  meant  to  say 
that  the  court  could  afford  a  remedy  in  such  matters,  but 
that  they  would  not  do  so  in  the  case  then  before  the  court, 
because  the  attack  was  collateral,  then  it  would  have  to  be 
admitted  that  he  expressed  himself  most  confusedly  in  one 
of  the  most  important  questions  ever  brought  before  the 
court.  That  would  be  a  bold  assertion  to  make  of  Judge 
Pearson.  And,  besides,  if  the  proceeding  in  that  case  was  not 
direct,  but  only  collateral,  then  it  is  not  saying  too  much  to 
declare  that  do  direct  method  of  attacking  an  act  of  the 
legislature  through  the  courts  can  be  devised.  Certainly 
that  was  a  more  direct  impeachment  than  the  one  now  before 
the  court.  We  are  not  without  direct  authorities  from  other 
courts  than  our  own. 

In  the  case  of  Ex  parte  Wren,  63  Miss.  512,  56  Am.  Rep. 
825,  this  same  '**  question  is  discussed  and  decided  upon 
the  same  principle  as  was  Brodnax  v.  Groom,  64  N.  C.  244, 
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that  court  holding  that  an  enrolled  act  of  the  legislature, 
having  been  signed  by  the  presiding  officers  of  the  two  houses 
and  the  governor,  is  the  sole  expositor  of  its  contents,  and  is 
conclusive  evidence  that  the  act  so  signed  contains  the  pro- 
visions of  the  bill  as  passed  by  the  two  houses.  And  the 
journals  of  those  houses  cannot  be  resorted  to,  to  show  that 
such  act  does  not  contain  amendments  to  the  bill  which  were 
adopted  by  the  two  branches  of  the  legislature.  The  court 
said:  "Every  other  view  subordinates  the  legislature  and 
disregards  the  coequal  position  in  our  system  of  the  three 
departments  of  government."  The  opinion  in  Wren's  case  is 
comparatively  of  recent  date — is  a  very  able  one — and  re- 
views the  decisions  of  many  of  the  state  courts  on  this  ques- 
tion. It  mentions  that  the  courts  of  many  of  the  states, 
including  that  of  North  Carolina  in  the  case  of  Brodnax  v. 
Groom,  64  N.  C.  244,  held  the  same  opinion  as  did  the 
supreme  court  of  Mississippi. 

In  Pangborn  v.  Young,  32  N.  J.  L.  29,  the  principle  laid 
down  in  the  Brodnax  case  is  more  than  indorsed.  The 
supreme  court  of  New  Jersey  in  that  case  decided:  1.  That 
when  an  act  had  been  passed  by  the  legislature  and  signed 
by  the  speaker  of  each  house,  approved  by  the  governor,  and 
filed  in  the  office  of  the  secretary  of  state,  an  exemplification 
of  it  under  the  great  seal  is  conclusive  evidence  of  its  exist- 
ence and  contents;  2.  That  it  is  not  competent  for  the  court 
to  go  behind  this  attestation  or  to  admit  evidence  to  show 
that  the  law,  as  actually  voted  on  and  passed  and  approved 
by  the  governor,  was  variant  from  that  filed  in  the  office  of 
the  secretary  of  state;  3.  The  minutes  of  the  two  houses,  or 
either  of  them,  although  kept  under  the  requirements  of  the 
constitution,  cannot  be  received  as  evidence  for  such  purpose. 
In  that  **'  case  the  court  said:  "The  body  which  passes  a 
law  must  of  necessity  promulgate  it  in  some  form.  In  point 
of  fact  the  legislative  power  over  the  certification  of  its  own 
laws  is  of  necessity  almost  unlimited,  as  will  appear  from  the 
circumstance  that,  with  regard  to  the  body  of  an  act,  there  is 
no  evidence  of  any  kind  but  that  which  the  legislature  itself 
furnishes  in  the  copy  deposited  in  the  state  archives.  We 
are  also  to  reflect  that  it  is  the  power  which  passes  the  law 
which  can  best  determine  what  the  law  is,  which  itself  has 
created.  The  legislature  in  this  case  has  certified  to  this 
court  by  the  hands  of  its  two  principal  officers  that  the  act 
now  before  ua  is  the  identical  statute  which  it  approved,  and 
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in  my  opinion  it  is  not  competent  for  the  court  to  institute 
an  inquiry  into  the  truth  of  the  fact  thus  solemnly  attested." 

The  above-cited  authorities  seem  to  me  to  be  founded  on 
experience  and  the  law,  and  on  a  wise  public  policy;  and  as 
Justice  Avery  well  said,  in  substance,  in  Logan  v.  North  Care 
Una  R.  R.  Co.,  116  N.  C.  940,  we  ought  to  be  influenced,  when 
looking  for  assistance  from  the  decisions  of  other  courts,  by 
those  opinions  which  embody  sound  principles  and  just  rea- 
soning rather  than  by  a  simple  numerical  array  of  decided 
cases. 

I  have  tried  to  show  that  the  decision  of  the  court  in  this  case 
is  in  harmony  with  its  former  decisions,  and  that  the  court  is 
sustained  by  the  opinions  of  some  of  the  ablest  courts  of  other 
states.  State  v.  Glasgow  (Conf.  Rep.  N.  C),  38,  2  Am.  Dec.  629, 
was  not  even  cited  as  an  authority  by  the  counsel  for  plain- 
tiff in  the  argument  before  us.  It  has  no  bearing  that  I  can 
see  on  this  case  as  a  law  authority,  though  interesting  as  a 
bit  of  early  official  corruption.  No  legislative  act  or  power 
was  questioned.  It  was  simply  the  case  where  a  former  sec- 
retary of  state  himself  fraudulently  **®  issued  a  land  war- 
rant, was  indicted  and  convicted  of  the  offense,  and  stripped 
of  his  official  honors. 

In  addition,  there  is  to  my  mind  another  insuperable  objec- 
tion to  the  adoption  by  the  court  of  the  plaintiffs  view  of  this 
case.  It  is  this:  There  could  in  that  event  be  no  unity  of 
decision  even  in  our  own  courts.  If  the  certificate  of  ratifi- 
cation can  be  inquired  into  by  the  courts,  then  the  trial 
courts,  with  the  same  matter  in  issue,  that  is,  whether  an  act 
properly  certified  as  having  been  ratified  had  duly  passed  its 
several  readings,  might  and  could  arrive  at  different  verdicts 
and  judgments,  as  the  proof  varied  in  each  trial.  To-day  a 
statute  might  be  declared  void  because  a  jury  had  deter- 
mined that  it  had  not  passed  its  several  readings,  and  to- 
morrow the  same  statute  in  a  new  trial  with  additional 
testimony,  or  in  a  different  court,  might  be  declared  good 
and  valid.  And,  again,  if  ratification  be  not  conclusive,  how 
are  the  stability  and  integrity  of  our  statutory  laws  to  be 
maintained  in  other  states  and  abroad? 

From  the  position  I  have  taken  in  this  concurring  opinion, 
it  is  not  necessary  for  me  to  discuss  the  other  allegations  of 
the  complaint  that  the  signatures  of  the  presiding  officers 
were  procured  by  fraud.  If  the  certificate  of  ratification 
cannot  be  impeached  in  a  court  of  law,  even  hj  the  journals 
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themselves  as  evidence,  it  is  certain  that  by  ail  the  rules  of 
evidence  parol  proof  cannot  be  introduced  for  that  purpose. 

In  conclusion  I  desire  to  emphasize  that  the  court  has  not 
made  a  decision  upon  a  mere  matter  of  fraud.  It  is  a  ques- 
tion of  jurisdiction — of  power — whether  one  coequal  depart- 
ment of  the  government  can  invade  the  province  of  another, 
and  question  or  dispute  the  solemn  act  of  the  latter  attested 
by  the  genuine  signatures  of  those  officers  who  are  empowered 
and  required  to  attest  and  certify  those  acts.  ***  I  insist 
that  the  decision  of  the  court  in  this  case  upholds  the  integrity 
and  independence  of  one  of  the  coequal  departments  of  the 
government,  and  preserves  the  power  and  jurisdiction  of  the 
two  involved  in  this  suit.  It  is  better  for  us,  and  will  be 
better  for  posterity,  if  in  cases  where  fraud  and  deceit  have 
been  or  shall  be  practiced  upon  the  presiding  officers  of  the 
senate  and  house,  by  means  of  which  their  signatures  to 
spurious  bills  have  been  obtained,  for  the  legislature  to  be 
convened  (if  an  adjournment  was  had  before  discovery)  and 
allowed  to  correct  such  errors  or  mistakes,  than  that  the  court 
should  assume  a  jurisdiction  which  does  not  belong  to  it,  and 
thereby  begin  an  encroachment  upon  the  rights  of  the  legis- 
lative department,  to  end  possibly  in  judicial  tyranny,  the 
basest  and  the  most  detestable  species  of  oppression. 


Statutes— Proof  of  Enactment. —The  case  of  Wyatt  v.  Wheeler  etc 
Mfg.  Co.f  116  N.  0.  270,"  presented  the  same  question  involved  in  the  prin- 
cipal case,  and  was  decided  upon  the  authority  of  that  case,  and  for  the 
reasons  assigned  therein.  In  both  of  these  cases  Mr.  Justice  Clark  and  Mr. 
Justice  Avery  dissented  from  the  majority  of  the  court,  and  contended  that 
a  forged  or  fraudulent  paper  purporting  to  be  an  enrolled  statute  that  has  duly 
passed  both  houses  of  the  legislature,  and  has  been  presented  to  the  presiding 
officers  thereof,  and  signed  by  them  under  the  mistaken  belief  that  it  ia 
genuine,  may  be  attacked  for  fraud;  that  notwithstanding  the  statute  appears 
on  its  face  to  be  regular  and  in  due  form,  and  is  thus  ratified,  the  courts 
may  go  behind  this  record,  and  investigate  the  manner  in  which  such  en- 
rolled  bill  reached  the  hands  of  such  presiding  officers;  that  for  the  purposes 
of  such  investigation  the  journals  of  the  two  houses  may  be  looked  to,  and 
are  competent  and  relevant  evidence  by  which  to  ascertain  if  the  bill 
has  been  properly  introduced,  referred,  read,  enrolled,  and  enacted,  and 
whether  it  has  received  and  contains  all  of  the  elements  of  enactment 
necessary  to  give  it  validity  as  a  law;  that  the  presiding  officers  of  the  two 
houses  of  the  legislature  are  competent  witnesses  to  testify  that  a  fraud  has 
been  practiced  upon  them,  and  that  their  signatures  have  not  knowingly 
and  intentionally  been  placed  upon  a  bill,  which,  had  they  investigated, 
they  must  have  known  had  not  been  regularly  passed,  but  had  been  defeated; 
and  if  it  appears  upon  such  investigation  that  from  any  fraudulent  cause 
ttw  bill  has  not  been  duly  and  regularly  passed  and  enacted  as  required  by 
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law,  the  court  not  only  haa  the  power,  bat  it  is  its  absolute  duty,  to  an* 
hesitatingly  declare  and  adjudge  that  such  bill  has  never  become  a  law, 
and  that  it  is  nail  and  void  for  all  purposes.  The  sabject  of  the  power  of 
the  courts  to  reoeive  evidence,  and  the  nature  of  the  evidence  which  may  be 
received,  to  determine  whether  a  statute  was  so  passed  as  to  be  invalid  is 
thoroughly  discussed,  and  the  cases  exhaustively  reviewed  in  notes  to  Jonet 
V.  Jones,  61  Am.  Dec.  616-62,3;  and  People  v.  Stame,  85  Am.  Dec.  357-364. 
These  notes  show  that  there  are  two  irreconcilable  views  existing  upon  this 
topic,  the  minority  of  the  cases  maintaining  the  rule  laid  down  in  the  prin- 
cipal case,  namely,  that  if  a  statute  is  properly  enrolled  and  authenticated 
and  duly  deposited  with  the  secretary  of  state,  it  is  conclusive  evidence  of 
the  legislative  will  at  the  time  of  its  passage,  and  the  courts  cannot  look  to 
the  journals  of  the  legislature  or  to  other  evidence  to  ascertain  whether  or 
how  the  bill  was  passed.  On  the  other  hand,  it  is  shown  that  a  majority  of 
the  cases  hold  that  a  document  as  above  described  is  only  prima  facie  a 
duly  enacted  statute,  and  that  the  courts  may  receive  other  evidence,  such 
as  the  legislative  journals,  from  which  to  ascertain  whether  the  provisions 
of  the  constitution  have  been  observed  in  the  enactment  of  the  law,  and  if 
it  appears  therefrom  that  they  have  not,  it  is  not  only  within  the  power,  but 
it  is  the  duty  of  the  court  to  declare  the  statute  null  and  void.  The  current 
of  the  later  and  better  reasoned  authorities  is  unhesitatingly  in  favor  of  the 
doctrine  that  a  duly  enrolled  and  authenticated  statute  regular  on  its  face 
is  conclusive  of  the  fact  that  it  was  regularly  passed,  and  that  the  courts 
cannot  go  behind  it  and  entertain  evidence  by  which  it  may  be  impeached. 
Wherever  the  question  is  one  of  first  impression,  this  rule  is  generally 
adopted,  while  in  some  other  states  the  courts  continue  to  follow  earlier 
precedent,  and  adhere  to  the  contrary  view.  This  is  not  always  the  case, 
however,  as  the  overruling  of  earlier  cases  is  somewhat  common.  This 
question  was  first  presented  to  the  supreme  court  of  the  United  States  for 
decision  in  1891,  unhampered  by  statutory  or  other  provision,  and  as  a 
pure  problem  of  constitutional  law.  Mr.  Justice  Harlan  then  said  in  an  able 
opinion:  "This  question  is  now  presented  for  the  first  time  in  this  court. 
It  has  received,  as  its  importance  required  it  should  receive,  the  most 
deliberate  consideration.  We  recognize,  on  the  one  hand,  the  duty  of  this 
court,  from  the  performance  of  which  it  may  not  shrink,  to  give  full  eflfect 
to  the  provisions  of  the  constitution  relating  to  the  enactment  of  laws  that 
are  to  operate  wherever  the  authority  and  jurisdiction  of  the  United  States 
extend.  On  the  other  hand,  we  cannot  be  unmindful  of  the  consequences 
that  must  result  if  this  court  should  feel  obliged,  in  fidelity  to  the  constitu- 
tion, to  declare  that  an  enrolled  bill,  on  which  depend  public  and  private 
interests  of  vast  magnitude,  and  which  has  been  authenticated  by  the  signa- 
tures  of  the  presiding  officers  of  the  two  houses  of  congress,  and  by  the  ap- 
proval  of  the  president,  and  has  been  deposited  in  the  public  archives  as  an 
act  of  congress,  was  not  in  fact  passed  by  the  house  of  representatives  and 
the  senate,  and  therefore  did  not  become  a  law."  The  court,  after  an  ex- 
haustive review  of  the  authorities,  reached  a  nnanimous  conclusion  that  an 
enrolled  bill,  regular  on  its  face,  duly  authenticated  by  the  official  signatures 
of  the  presiding  officers  of  both  houses  of  congress,  is  an  official  attestation 
by  the  two  houses  that  sach  bill  has  duly  and  regularly  passed  congress, 
and  when  the  bill  thus  attested  receives  the  approval  of  the  president,  and 
is  deposited  in  the  department  of  state  according  to  law,  its  authentication 
as  a  bill  that  has  passed  congress  is  complete  and  unimpeachable,  and  it  is 
not  competent  to  show  from  the  journals  of  either  house  of   congress  that 
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an  act  so  anthenticated,  approved,  and  deposited  did  not  pass  in  the  pre- 
cise form  in  which  it  was  thus  signed  and  approved,  or  that  it  was  not 
passed  in  the  manner  required  by  the  constitution:  Fiekl  v.  Clark,  143  U.  S. 
6i9-661,  where  a  valuable  note  is  appended,  showing  the  various  rulings  of 
the  diflfereut  state  courts  on  this  question.  The  ruling  in  Field  v.  Clark, 
143  U.  S.  649,  on  this  topic  was  followed  with  unanimous  approval,  Mr. 
Chief  Justice  Fuller  delivering  the  opinion,  in  Lyons  v.  Woods,  153  U.  S. 
649. 

While  discusaing  the  subject,  the  court  said  in  Field  v.  Clark,  143  U.  S. 
072:  "The  signing  by  the  speaker  of  the  house  of  representatives,  and  by 
the  president  of  the  senate,  in  open  session,  of  an  enrolled  bill,  is  an  official 
attestation  by  the  two  houses  of  such  bill  as  one  that  has  passed  congress. 
It  is  a  declaration  by  the  two  houses  through  their  presiding  officers,  to  the 
president,  that  a  bill  thus  attested  has  received,  in  due  form,  the  sanction 
of  the  legislative  branch  of  the  government,  and  that  it  is  delivered  to  him 
in  obedience  to  the  constitutional  requirement  that  all  bills  which  pass  con- 
gress shall  be  presented  to  him.  And  when  a  bill  thus  attested  receives  his 
approval  and  is  deposited  in  the  public  archives,  its  authentication  as  a  bill 
that  has  passed  congress  should  be  deemed  complete  and  unimpeachable. 
As  the  president  has  no  authority  to  approve  a  bill  not  passed  by  congress, 
an  enrolled  act  in  the  custody  of  the  secretary  of  state  and  having  the  offi- 
cial  attestations  of  the  speaker  of  the  house  of  representatives,  of  the  presi- 
dent of  the  senate,  and  of  the  president  of  the  United  States,  carries  on 
its  face  a  solemn  assurance  of  the  legislative  and  executive  departments  of 
the  government,  charged  respectively  with  the  duty  of  enacting  and  execut- 
ing the  laws,  that  it  was  passed  by  congress.  The  respect  due  to  coequal 
and  independent  departments  requires  the  judicial  department  to  act  upon 
that  assurance,  and  to  accept,  as  having  passed  congress,  all  bills  authenti- 
cated in  the  manner  stated,  leaving  the  courts  to  determine  when  the  ques- 
tion properly  arises  whether  the  act  so  authenticated  is  in  conformity  with 
the  constitution.  It  is  admitted  that  an  enrolled  act,  thus  authenticated,  is 
sufficient  evidence  of  itself — nothing  to  the  contrary  appearing  upon  its 
face — that  it  passed  congress.  But  the  contention  is  that  it  cannot  be  re» 
garded  as  a  law  of  the  United  States  if  the  journal  of  either  house  fails  to 
show  that  it  passed  in  the  precise  form  in  which  it  was  signed  by  the  pre- 
siding officers  of  the  two  houses,  and  approved  by  the  president.  It  is  said 
that,  under  any  other  view,  it  becomes  possible  for  the  speaker  of  the  house  of 
repres^Ktatives  and  the  president  of  the  senate  to  impose  upon  the  people  a* 
a  law  a  biL  thai  was  never  passed  by  congress.  But  this  possibility  is  too  re- 
mote to  be  seriously  ^sonaidered  in  the  present  inquiry.  It  suggests  a  deliber- 
ate conspiracy  to  which  the  presiding  officers,  the  committee  on  enrolled  bills, 
and  the  clerks  of  the  two  houses  must  necessarily  be  parties,  all  acting;  with 
a  common  purpose  to  defeat  an  expression  of  the  popular  will  in  the  mode 
prescribed  by  the  constitution.  Judicial  action  based  upon  soch  a  sugges- 
tion is  forbidden  by  the  respect  due  to  a  co-ordinate  branch  of  the  govern- 
ment. The  evils  that  may  result  from  the  recognition  of  the  principle  that 
an  enrolled  act,  in  the  custody  of  the  secretary  of  state,  attested  by  the 
signatures  of  the  presiding  officers  of  the  two  houses  of  congress,  and  the 
approval  of  the  president,  is  conclusive  evidence  that  it  was  passed  by 
congress,  according  to  the  forms  of  the  constitution,  would  be  far  less  than 
those  that  would  certainly  result  from  a  rule  making  the  validity  of  con- 
gressional enactments  depend  upon  the  manner  in  which  tlie  journals  of  the 
respective  houses  are  kept  by  the  subordinate  officers  charged  with  the  duty 
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of  keeping  them.  Tlie  views  we  have  expressed  are  supported  by  namer- 
OU9  adjudications  in  this  country,  to  some  of  which  it  is  well  to  refer.  In 
Pangliorn  v.  Young,  32  N.  J.  L.  29,  37,  the  question  arose  as  to  the  relative 
value,  as  evidence  of  the  passage  of  a  bill,  of  thejouruals  of  the  respective 
houses  of  the  legislature  and  the  enrolled  act  authenticated  by  the  signa- 
tures of  the  speakers  of  the  two  houses  and  by  the  approval  of  the  governor. 
The  bill  there  in  question,  it  was  alleged,  originated  in  the  house  and  was 
amended  in  the  senate,  but,  as  presented  to  and  approved  by  the  governor, 
did  not  contain  all  the  amendments  made  in  the  senate.  Referring  to  the 
provision  of  the  constitution  of  New  Jersey,  requiring  each  house  to  keep 
a  journal  of  its  proceedings — which  provision  is  in  almost  the  same  words 
as  the  above  clause  quoted  from  the  federal  constitution — the  court,  speak- 
ing by  Chief  Justice  Beasley,  said  that  it  was  impossible  for  the  mind  not 
to  incline  to  the  opinion  that  the  framers  of  the  constitution,  in  exacting 
the  keeping  of  journals,  did  not  design  to  create  records  that  were  to  be 
the  ultimate  and  conclusive  evidence  of  the  conformity  of  legislative  action 
to  the  constitutional  provisions  relating  to  the  enactment  of  laws.  In  the 
nature  of  things,  it  was  observed,  these  journals  must  have  been  con- 
structed out  of  loose  and  hasty  memoranda  made  in  the  pressure  of 
business  and  amid  the  distractions  of  a  numerous  assembly.  The  chief 
justice  said:  'Can  any  one  deny  that,  if  the  laws  of  the  state  are  to  be 
tested  by  a  comparison  with  these  journals,  so  imperfect,  so  unautheuti- 
cated,  that  the  stability  of  all  written  law  will  be  shaken  to  its  very 
foundation?  Certainly  no  person  can  venture  to  say  that  many  of  our 
statutes,  perhaps  some  of  the  oldest  and  most  important,  those  which 
afifect  large  classes  of  persons  or  on  which  great  interests  depend,  will  not 
be  found  defective,  even  in  constitutional  particulars,  if  judged  by  this 
criterion In  addition  to  these  considerations,  in  judging  of  conse- 
quences, we  are  to  remember  the  danger  under  the  prevalence  of  such  a 
doctrine  to  be  apprehended  from  the  intentional  corruption  of  evidence  of 
tiiis  character.  It  is  scarcely  too  much  to  say  that  the  legal  existence  of 
almost  every  legislative  act  would  be  at  the  mercy  of  all  persons  having 
access  to  these  journals;  for  it  is  obvious  that  any  law  can  be  invalidated 
by  the  interpolation  of  a  few  lines  or  the  obliteration  of  one  name,  and  the 
substitution  of  another  in  its  stead.  I  cannot  consent  to  expose  the  state 
legislation  to  the  hazards  of  such  probable  error  or  facile  fraud.  The  doc- 
trine contended  for  on  the  part  of  the  evidence  has  no  foundation,  in  my 
estimation,  on  any  considerations  of  public  policy.'  The  conclusion  was, 
that  upon  grounds  of  public  policy,  as  well  as  upon  the  ancient  and  well- 
settled  rule  of  law,  a  copy  of  a  bill  bearing  the  signatures  of  the  presiding 
officers  of  the  two  houses  of  the  legislature  and  the  approval  of  the  gov- 
ernor, and  found  in  the  custody  of  the  secretary  of  state,  was  conclusive 
proof  of  the  enactment  and  contents  of  a  statute,  and  could  not  be  contra- 
dicted by  the  legislative  journals  or  in  any  other  mode.  These  principles 
were  affirmed  by  the  New  Jersey  court  of  errors  and  appeals  in  Freeholders 
of  Passaic  v.  Stevenson,  46  N.  J.  L.  173,  184,  and  in  Standard  Underground 
Co.  V.  Attorney  General,  46  N.  J.  Eq.  270,  276;  19  Am.  St.  Rep.  394.  In 
Sherman  v.  Story,  30  Cal.  25.3,  275,  89  Am.  Dec.  93,  the  whole  subject  was 
carefully  considered.  The  court,  speaking  through  Mr.  Justice  Sawyer, 
said:  'Better,  far  better,  that  a  provision  should  occasionally  find  its  way 
into  the  statute  through  mistake,  or  even  fraud,  than  that  every  act,  state 
and  national,  should  at  any  and  at  all  times  be  liable  to  be  put  in  issue  and  im« 
AM.  at.  iUr.,  Vou  XLVU.  — 62 
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peached  by  the  jonrnals,  loose  papers  of  the  legislature,  and  parol  evidence. 
Such  a  state  of  uncertainty  in  the  statute  laws  of  the  land  would  lead  to 

mischiefs  absolutely  intolerable The  result  of   the  authorities  ia 

England  and  in  the  other  states  clearly  is,  that,  at  common  law,  whenever 
a  general  statute  is  misrecited,  or  its  existence  denied,  the  question  is  to  ba 
tried  and  determined  by  the  court  as  a  question  of  law — that  is  to  say,  the 
court  is  bound  to  take  notice  of  it,  and  to  inform  itself  the  best  way  it  can; 
that  there  is  no  plea  by  which  its  existence  can  be  put  in  issue  and  tried  aa 
a  question  of  fact;  that  if  the  enrollment  of  the  statute  is  in  existence,  the 
enrollment  itself  is  the  record,  which  is  conclusive  as  to  what  the  statute 
ia,  and  cannot  be  impeached,  destroyed,  or  weakened  by  the  journals  of 
parliament  or  any  other  less  authentic  or  less  satisfactory  memorials;  and 
tliat  there  has  been  no  departure  from  the  principles  of  the  common  law 
in  this  respect  in  the  United  States,  except  in  instances  where  a  departure 
has  been  grounded  on,  or  taken  in  pursuance  of,  some  express  constitutional 
or  statutory  provision  requiring  some  relaxation  of  the  rule,  in  order  that 
full  effect  might  be  given  to  such  provisions;  and  in  such  instances  the  rule 
has  been  relaxed  by  judges  with  great  caution  and  hesitation,  and  the  de> 
parture  has  never  been  extended  beyond  an  inspection  of  the  journals  of 
both  branches  of  the  legislature.'  The  provisions  of  the  California  consti- 
tution, in  force  when  the  above  case  was  decided,  relating  to  the  journals 
of  legislative  proceedings,  were  substantially  like  the  clause  upon  the  sub- 
ject in  the  constitution  of  the  United  States.  The  doctrines  of  the  above 
case  were  reaffirmed  in  People  v.  Burt,  43  Cal.  560.  But  it  should  be  ob- 
served that  at  a  subsequent  date  a  new  constitution  was  adopted  in  Cali- 
fornia, under  which  the  journals  have  been  examined  to  impeach  an  enrolled 
bill.  This  constitution  declared  '  that  on  the  final  passage  of  all  bills  they 
shall  be  by  yeas  and  nays  upon  each  bill  separately,  and  sliall  be  entered  on 
the  journals,  and  no  bill  shall  become  a  law  without  the  concurrence  of  a 
majority  of  the  members  elected  to  each  house.'  The  journals  showing 
that  on  an  amendment  less  than  a  majority  of  the  members  elected  to  the 
house  voted  for  it,  the  statute  was  declared  not  to  be  constitutionally 
enacted:  The  Railroad  Tax  case,  8  Saw.  238,  293.  Under  the  same  con- 
stitution a  statute  was  adjudged  not  to  be  validly  enacted  because  not  read 
at  length  on  three  several  days  in  each  house,  but  the  failure  to  so  read  the 
statute  in  question  seems  to  have  been  conceded,  and  no  question  was  pre- 
sented respecting  the  admissibility  of  evidence,  or  the  mode  of  proving  the 
nonobservance  of  the  constitutional  requirement:  Weill  v.  Kenfield,  54  Cal. 
111.  By  the  most  recent  case  in  the  same  state  upon  this  subject,  it  is  set- 
tled that  the  journals  of  the  legislature  need  not  affirm  the  existence  of 
every  act  required  by  the  constitution  in  the  enactment  of  a  law,  and  that 
it  will  be  presumed,  in  the  absence  of  a  showing  to  the  contrary,  where  the 
journals  are  silent,  that  each  of  such  acts  was  done:  People  v.  Dunn,  80  Cal. 
211;  13  Am.  St.  Rep,  118.  Neither  this  nor  any  other  decision  of  the 
courts  of  this  state  is  authority  for  the  proposition  that  the  enrolled 
statute  may  be  impeached  by  extrinsic  evidence. 

•'A  case  very  much  in  point  is  Ex  parte  Wren,  63  Miss.  512,  527,  532;  56  Am. 
Rep.  825.  The  validity  of  a  certain  act  was  there  questioned  on  the  ground 
that,  although  signed  by  the  presiding  officers  of  the  two  houses  of  the  legis- 
lature, and  approved  by  the  governor,  it  was  not  law,  because  it  appeared 
from  the  journals  of  those  bodies,  kept  in  pursuance  of  the  constitution, 
that  the  original  bill,  having  passed  the  house,  was  sent  to  the  senate,  which 
yassed  ifc  with  numerous  anieudmeatSi  iu  all  of  which  the  house  concurred. 
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but  the  bill,  as  approved  by  the  governor,  did  not  contain  certain  amend- 
ments  which  bore  directly  upon  the  issues  in  the  case  before  the  court. 
The  court,  in  a  vigorous  opinion  delivered  by  Mr.  Justice  Campbell,  held 
that  the  enrolled  act  signed  by  the  president  of  the  senate  and  the  speaker 
of  the  house  of  representatives  and  the  governor  is  the  sole  exposition  of 
its  contents,  and  the  conclusive  evidence  of  its  existence  according  to 
its  purport,  and  that  it  is  not  allowable  to  look  further  to  discover  th« 
history  of  the  act  or  ascertain  its  provisions.  After  a  careful  analysis  of 
the  adjudged  cases  the  court  said:  'Every  other  view  subordinates  tha 
legislature  and  disregards  that  coequal  position  in  our  system  of  the  three 
departments  of  government.  If  the  validity  of  every  act  published  as  law 
is  to  be  tested  by  examining  its  history,  as  shown  by  the  journals  of  the 
two  houses  of  the  legislature,  there  will  be  an  amonnt  of  litigation,  diflS- 
culty,  and  painful  uncertainty  appalling  in  its  contemplation,  and  multiply- 
ing a  hundredfold  the  alleged  uncertainty  of  the  law.  Every  suit  before 
every  court,  where  the  validity  of  a  statute  may  be  called  in  question  as 
affecting  the  right  of  a  litigant,  will  be  in  the  nature  of  an  appeal,  or  writ 
of  error,  or  bill  of  review,  for  errors  apparent  on  the  face  of  the  legislative 
records,  and  the  journals  must  be  explored  to  determine  if  some  contradic- 
tion does  not  exist  between  the  journals  and  the  bill  signed  by  the  presid* 
ing  officers  of  the  two  houses.  What  is  the  law  to  be  declared  by  the 
court?  It  must  inform  itself  as  best  it  can  what  is  the  law.  If  it  may  go 
beyond  the  enrolled  and  signed  bill  and  try  its  validity  by  the  record  con- 
tained in  the  journals,  it  must  perform  this  task  as  often  as  called  on,  and 
every  court  must  do  it.  A  justice  of  the  peace  must  do  it,  for  he  has  as 
much  right  and  is  as  much  bound  to  preserve  the  constitution  and  declare 
and  apply  the  law  as  any  other  court,  and  we  will  have  the  spectacle  of  ex- 
amination of  journals  by  justices  of  the  peace,  and  statutes  declared  to  be 
not  law  as  the  result  of  their  journalistic  history,  and  the  circuit  and  chan- 
cery courts  will  be  constantly  engaged  in  like  manner,  and  this  court,  on 
appeal,  have  often  to  try  the  correctness  of  the  determination  of  the  court 
bt'.ow  as  to  the   conclusion  to  be  drawn  from  the  legislative  journals  on 

the  inquiry  as  to  the  validity  of  the  statutes  thus  tested Let  the 

courts  accept  as  statutes,  duly  enacted,  such  bills  as  are  delivered  by  the 
legislature  as  their  acts  authenticated  as  such  in  the  prescribed  mode.' 
In  Weeks  v.  Smith,  81  Me.  538,  547,  it  was  said:  '  Legislative  journals  are 
made  amid  the  confusion  of  a  dispatch  of  business,  and  therefore,  much 
more  likely  to  contain  errors  than  the  certificates  of  the  presiding  officers 
are  to  be  untrue.  Moreover,  public  policy  requires  that  the  enrolled  stat- 
utes of  our  state,  fair  upon  their  faces,  should  not  be  put  in  question  after 
the  public  have  given  faith  to  their  validity.  No  man  should  be  required 
to  hunt  through  the  journals  of  a  legislature  to  determine  whether  a  statute 
properly  certified  by  the  speaker  of  the  house  and  the  president  of  the 
senate,  and  approved  by  the  governor,  is  a  statute  or  not.  The  enrolled 
act,  if  a  public  law,  and  the  original,  if  a  private  act,  have  always  been 
held  in  England  to  be  records  of  the^highest  order,  and  if  they  carry  no 
"death  wounds"  in  themselves,  to  be  absolute  verity,  and  of  themselves 
conclusive.'  To  the  same  general  effect  are  Brodnaxv.  CommUsioiiers,  64 
N.  C.  244,  248;  State  of  Nevada  v.  Swifi,  10  Nev,  176;  21  Am.  Rep.  721; 
Ehans  v.  Browne,  30  Ind.  514;  95  Am.  Dec.  710;  Edgar  v.  Randolph  County 
Commra.,  70  Ind.  331,  338;  Pacific  R.  R.  v.  Governor,  23  Mo.  363,  362,  et  seq.; 
66  Am.  Dec.  673;  Louisiana  Lottery  Co.  v.  Riclioux,  2S  La.  Ann.  743;  8 
Am.  Kep.  602. 
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*'  Til  ere  are  cases  in  other  state  courts  which  proceed  upon  opposite  grounds 
from  those  which  we  have  indicated  as  proper.  But  it  will  be  found,  upoa 
examination,  that  many  of  them  rested  upon  constitutional,  or  statutory 
provisions  of  a  peculiar  character,  which,  expressly  or  by  necessary  impli- 
cation, required  or  authorized  the  court  to  go  behind  the  enrolled  act,  whea 
the  question  was,  whether  the  act,  as  authenticated  and  deposited  in  the 
proper  office,  was  duly  passed  by  the  legislature.  This  is  particularly  the 
case  in  reference  to  the  decisions  in  Illinois:  Spangler  v.  Jacoby,  14  IlL 
297;  58  Am.  Dec.  571;  TurUy  v.  County  of  Logan,  17  111.  151;  PreacoU  v. 
Canal  Trit-iiees.  19  111.  324;  Supervisors  v.  People,  25  111.  181;  Ryan  v.  Lynch, 
68  111.  160;  People  v.  Starne,  35  III.  121;  85  Am.  Dec.  .348.  In  the  last- 
named  case  it  was  said:  '  Were  it  not  for  the  somewhat  peculiar  provision 
of  our  constitution,  which  requires  that  all  bills  before  they  can  become 
laws  shall  be  read  three  several  times  in  each  house,  and  shall  be  passed 
by  a  vote  of  a  majority  of  all  the  members  elect,  a  bill  thus  signed  and 
approved  would  be  conclusive  of  its  validity  and  binding  force  as  a  law 
According  to  the  theory  of  our  legislation,  when  a  bill  has  be- 
come a  law  there  must  be  record  evidence  of  every  material  requirement,, 
from  its  introduction  until  it  becomes  a  law,  and  this  evidence  is  found 
upon  the  journals  of  the  two  houses.'  But  the  court  added:  '  We  are  not, 
however,  prepared  to  say  that  a  dififerent  rule  might  not  have  subserved 
the  public  interest  equally  well,  leaving  the  legislature  and  the  execu- 
tive to  guard  the  public  interest  in  this  regard,  or  to  become  responsible  for 
its  neglect. ' " 

In  a  late  case  in  South  Carolina  (State  ex  rd.  Hoover  v.  Cheater,  39  S.  C. 
307),  the  court,  as  a  unit,  adopted  the  doctrine  expounded  by  the  supreme 
court  of  the  United  States,  and  in  doing  so  was  obliged  to  overrule  the 
earlier  cases  of  Slate  v.  Piatt,  2  S.  0.  150,  16  Am.  Rep.  647,  and  State  v. 
Hagood,  13  S.  C.  46,  maintaining  the  contrary.  The  court,  by  Mr.  Justice 
Pope,  said:  "  However  unpleasant  it  may  be  to  reverse  previous  decisions 
of  this  court,  still,  after  full  and  mature  consideration,  we  feel  it  to  be  a 
duty  we  owe  the  state  that  the  case  of  State  v.  Piatt,  2  S.  C.  150;  16  Am. 
Rep.  647,  should  be  and  is  hereby  overruled.  As  the  case  of  State  v.  Hagood,^ 
13  S.  C.  46,  wag  really  decided  upon  the  authority  of  Piatt's  case,  it  fol- 
lows necessarily  that  the  case  of  Hagood  must  fall  when  the  foundation 
upon  which  it  rests  is  taken  away.  We  announce  that  the  true  rule  is,  that 
when  an  act  has  been  duly  signed  by  the  presiding  officers  of  the  general 
assembly,  in  open  session  in  the  senate  house,  approved  by  the  governor  of 
the  state,  and  duly  deposited  in  the  office  of  the  secretary  of  state,  it  is  suf- 
ficient evidence,  nothing  to  the  contrary  appearing  upon  its  face,  that  it 
passed  the  general  assembly,  and  that  it  is  not  competent,  either  by  the 
journals  of  the  two  houses,  or  either  of  them,  or  by  any  other  evidence,  to 
impeach  such  an  act.  And  this  being  so,  the  court  is  not  at  liberty  to  in- 
quire into  what  the  journals  of  the  two  houses  may  show  as  to  the  succes- 
sive steps  which  may  have  been  taken  in  the  passage  of  the  original  bill  "t 
8taU  ex  rel.  Hoover  v.  Cheater,  39  S.  C.  316,  317. 

This  question  was  first  presented^ to  the  supreme  court  of  the  state  of 
Washington  in  State  v.  Jones,  6  Wash.  452,  where  it  was  decided,  after  a 
thorough  and  learned  review  of  the  authorities,  that  the  enrolled  bill  on  tile 
in  the  office  of  the  secretary  of  state  of  an  act  of  the  legislature,  which  is 
duly  signed  by  the  presiding  officers  of  both  houses  thereof,  and  which 
otherwise  appears  regular  on  its  face,  is  conclusive  evidence  of  the  regular- 
ity of  all  proceedings  necessary  for  its  enactment  in  conformity  with  con- 
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«titational  provisions.  In  Ex  jHirle  Wren,  63  Miss.  612,  56  Am.  Rep.  825, 
it  was  held,  overruling  Brady  v.  West,  50  Miss.  68,  that  an  enrolled  statute, 
signed  by  the  presiding  ofiQcers  of  the  two  houses  of  the  legislature  and  the 
governor,  is  the  sole  expositor  of  its  contents,  and  is  conclusive  evidence 
that  the  act  so  signed  contains  the  provisions  of  the  bill  as  passed  by  the 
two  houses.  The  journals  of  those  houses  cannot  be  resorted  to  to  show  that 
fluch  act  does  not  contain  amendments  to  the  bill  which  were  adopted  by 
the  two  branches  of  the  legislature.  And  again,  in  Hunt  v.  Wright,  70 
Miss.  298,  it  was  decided  that  courts  are  bound  to  accept  as  valid  legislative 
enactments  such  acts  as  are  duly  authenticated  in  the  mode  prescribed  by 
the  constitution,  and  which  do  not  on  their  face  bear  evidence  of  a  disregard 
of  it.  They  cannot  go  behind  such  acts  and  consult  the  journals,  or  other- 
wise inquire  whether  the  legislature  complied  with  the  rules  of  proceilure 
commanded  by  the  constitution  for  their  passage  and  enactment.  Among 
the  modern  authorities  maintaining  the  views  above  set  forth  may  be  cited 
Weeks  v.  SmUh,  81  Me.  538;  Evajisv.  Broicne,  30  Ind.  514;  95  Am.  Dec.  710; 
Edgar  v.  Board  ofCommra.,  70  Ind.  331-338;  Sherman  v,  Stojy,  30  Cal.  253; 
«9  Am.  Dec.  93;  Board  of  Commrs.  v.  Bnr/ord,  93  Ind.  383;  Standard  Un- 
derground Cable  Co.  v.  Attorney  General,  46  N.  J.  Eq.  270;  19  Am.  St  Rep. 
394;  Kilgore  v.  Magee,  85  Pa.  St.  401;  Williams  v.  Taylor,  83  Tex.  667;  Ea 
-parte  Tipton,  28  Tex.  App.  439;  Railway  v.  Goveruor,  23  Mo.  353;  66  Am. 
Dec.  673;  State  v.  Swift,  10  Nev.  176;  21  Am.  Rep.  721;  Duncomhe  v.  Prin- 
die,  12  Iowa,  1;  LoniMana  State  Lottery  Co.  v.  Richoux,  23  La.  Ann.  743;  8 
Am.  Rep.  602.  In  addition  to  the  cases  cited  and  reviewed  in  the  notes  to 
Jones  V.  Jones,  51  Am.  Dec.  616,  and  People  v.  Stame,  86  Am.  Dec.  356, 
there  are  a  large  number  of  later  cases  which  maintain  that  the  courts,  in 
determining  wliether  an  enrolled  statute,  duly  authenticated  by  the  signa- 
tures of  the  presi<ling  officers  of  the  two  houses  of  the  legislature,  approved 
by  the  executive,  and  properly  deposited  in  the  proper  office,  was  passed  in 
•conformity  with  constitutional  requirements,  may  go  behind  this  record, 
and  resort  to  the  journals  of  the  legislature  to  ascertain  the  steps  takeii  by 
-each  body  in  the  passage  of  the  bill,  and  if  it  affirmatively  appears  from  such 
journals  that  such  statute,  though  regular  on  its  face,  was  not  actually 
passed  and  enacted  as  required  by  the  constitution,  or  wa^  not  passed  in 
the  form  in  which  it  appears  as  enrolled,  it  must  be  declared  invalid.  These 
cases  all  hold  that  an  enrolled  bill,  properly  authenticated,  is  prima  facie 
evidence  of  its  regularity  and  validity,  and  is  presumed  to  have  been  passed 
in  accordance  with  the  requirements  of  the  constitution,  but  this  presump- 
tion is  not  conclusive,  and  may  be  overthrown  by  the  legislative  journals,  of 
which  the  courts  take  judicial  knowledge,  and  to  which  they  may  resort  as 
evidence.  "Although,  when  an  act  appears  in  the  statute  book  purporting 
to  have  been  approved  by  the  governor  and  published  by  authority  of  law, 
the  presumption  is  that  it  was  regularly  passed,  yet  the  courts  can,  and,  if 
necessary,  will,  look  beliind  the  printed  statute  to  the  legislative  records  to 
ascertain  whether  it  was  in  fact  passed  in  accordance  with  the  forms  and  in 
the  manner  prescribed  by  the  constitution":  Worthen  v.  Raggett,  32  Ark.  515. 
The  leading  case  and  the  basis  for  this  line  of  decision  is  that  of  Spangler 
v.  Jacoby,  14  111.  297;  58  Am.  Dec.  571.  In  that  case  it  was  said:  "The 
printed  statute  book  is  evidence  of  the  acts  contained  therein.  It  is  not, 
however,  conclusive,  but  may  be  corrected  by  the  original  acts  on  tile  la 
the  secretary's  office.  It  is  competent  to  go  behind  a  printed  statute,  and 
show  from  the  enrolled  law  that  it  is  erroneously  published.  The  journals 
«f  either  biaucb  of  the  legislature  are  the  proper  evidence  of  the  action  of 
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that  branch  upon  all  matters  before  it.  In  onr  opinion  it  is  clearly  compe- 
tent to  show  from  the  journals  of  either  branch  of  the  legislature  that  a 
particular  act  was  not  passed  in  the  mode  prescribed  by  the  constitution, 
and  thus  defeat  its  operation  altogether;  aud  when  a  contest  arises  as  to 
whether  the  act^was  thus  passed  the  journal  may  be  appealed  to,  to  settle  it. 
It  is  the  evidence  of  the  action  of  the  house,  and  by  it  the  act  must  stand 
or  fall.  It  certainly  was  not  the  intention  of  the  framers  of  the  constitu- 
tion that  the  signatures  of  the  speakers  and  executive  should  furnish  con- 
clusive evidence  of  the  passage  of  a  law."  The  late  cases,  whicli  entertain 
and  adopt  the  views  set  forth  above,  are  as  follows:  Moog  v.  Bandolph,  77 
Ala.  597;  Stein  v.  Leeper,  78  Ala.  517;  Perry  County  v.  Selma  etc.  R.  R.  Co., 
58  Ala.  546;  Websterv.  Little  Rock,  44  Ark.  5.36;  GlideweUv.  Martin,  51  Ark. 
659;  In  re  Roberts,  5  Col.  525;  Robertson  v.  People,  20  Col.  279;  State  v. 
Brown,  20  Fla.  407;  Mathis  v.  State,  31  Fla.  291:  People  v.  Loeweuthal,  9.3  III. 
191;  In  re  Vanderberg,  28  Kan.  243;  Weyand  v.  Stover,  35  Kan.  545;  State  v. 
Robertson,  41  Kan.  200-202;  HolUngsworth  v.  Thompson,  45  La.  Ann.  222;  40 
Am.  St.  Rep.  220;  Legg  v.  Annapolis,  42  Md.  203;  Rode  v.  Phelps,  80  Mich. 
598;  Peoph  v.  McElroy,  72  Mich.  446;  State  v.  Hastings,  24  Minn.  78;  State 
V.  Peterson,  38  Minn.  143;  Lincoln  v.  Haugan,  45  Minn.  451;  Slate  v.  Mc- 
Lelland,  18  Neb.  237;  53  Am.  Rep.  814;  State  v.  Robinson,  20  Neb.  915;  Opinion 
of  the  Justices,  35  N.  H.  579;  Opinion  oftlie  Justices,  45  N.  H.  607;  Opinion  of 
the  Justices,  52  N.  H.  622;  Rumsey  v.  New  York  etc.  R.  R.  Co.,  130  N.  Y.  88; 
State  V.  Smith,  44  Ohio  St.  .348;  State  v.  Kiesewetter,  45  Ohio  St.  2M;  Currie  v. 
Southern  Pacific  Co.,  21  Or.  566;  Williams  v.  State,  6  Lea,  549;  Breioer  v. 
Mayor  of  Huntingdon,  86  Tenn.  732;  State  v.  Algood,  87  Teun.  163;  Wise  v. 
Bigger,  79  Va.  269;  Osburn  v.  Slaley,  5  W.  Va.  85;  13  Am.  Rep.  640;  Bound 
V.  Wisconsin  Cent.  R.  R.  Co.,  45  Wis.  543.  In  State  v.  McLelland,  18  Neb. 
236-243,  53  Am.  Rep.  814,  the  court  said:  "The  journals  of  each  house  were 
evidently  intended  to  furnish  the  public  and  the  courts  with  the  means  of 
ascertaining  what  was  actually  done  in  each  branch  of  the  legislature.  They 
are  to  be  treated  as  authentic  records  of  the  proceedings,  and  tlie  court  may 
resort  to  them  when  the  validity  of  an  act  is  questioned,  upon  the  ground  of 
the  failure  of  the  legislature  to  observe  a  matter  of  substance  in  its  passage, 
for  the  purpose  of  ascertaining  whether  the  constitutional  provisions  have 
been  substantially  complied  with  or  not.  The  certificate  of  the  presiding 
oJBBcers  is  merely  prima  facie  evidence  that  an  act  has  been  duly  passed,  aud 
will  be  overthrown  if  it  appears  from  the  journals  that  it  was  not."  In 
Rode  V.  Phdps,  80  Mich.  598-608,  the  court  said:  "The  law  must  fail  if  the 
court  has  power  to  go  behind  the  certificates  of  the  presiding  officers  of  the 
two  houses  and  the  approval  of  the  governor,  and  inspect  the  journals  to 
ascertain  whether  the  law  was  actually  passed  by  the  legislature  as  so  certi. 
fied  and  approved.  We  have  heretofore  uniformly  held,  in  this  state,  that 
the  courts  would  take  cognizance  of  the  journals  of  the  legislature,  and 
look  into  them  for  the  purpose  of  determining  whether  the  methods  of  the 
constitution  have  been  followed  in  the  passage  of  laws,  considering  that  the 
safety  and  permanency  of  our  institutions  would  be  best  promoted  by  such 
holding.  This  case  exemplifies  the  wisdom  of  these  decisions."  The  cases 
which  maintain  this  doctrine  also  support  the  rule  that  a  bill  duly  enrolled, 
authenticated,  and  approved  is  presumed  to  have  been  passed  by  the  legis- 
lature  in  conformity  with  the  requirements  of  the  constitution,  unless  the 
contrary  is  made  affirmatively  to  appear;  and  the  proof  furnished  by  tiie 
journals  of  the  two  houses,  in  matters  of  procedure,  must  be  clear  and  con- 
clusive in  order  to  overcome  this  presumption.     It  is  not  overthrown   iy 
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he  failure  of  the  journals  to  show  any  fact  which  is  not  specially  required 
by  the  constitution  to  be  entered  therein.  In  other  words,  if  the  journals 
are  silent,  the  presumption  in  favor  of  the  regularity  of  the  passage  and 
enactment  of  the  bill,  and  of  its  validity  as  a  law,  will  prevail:  State  v.  Pe- 
terson, 38  Minn.  143;  People  v.  Dunn,  80  Cal.  211;  13  Am.  St.  Rep.  118; 
HolUngsworth  v.  Thompson,  45  La.  Ann.  222;  40  Am.  St.  Rep.  220;  Hall  v. 
Steele,  82  Ala.  562;  Walker  v.  Griffith,  60  Ala.  361;  Williams  v.  State,  6  Lea, 
649;  State  v.  ^^700^,  87  Tenn.  163;  Butler  v.  State,  89  Ga.  821;  Mathis  v. 
State,  31  Fla.  291;  Massachusetts  etc.  Ins.  Co.  v.  Colorado  etc.  Co.,  20  Col.  1. 
The  doctrine  maintained  by  these  cases  is  thus  clearly  stated  in  State  v. 
Francis,  26  Kan.  724,  731:  "The  enrolled  statute  is  very  strong  presump- 
tive evidence  of  the  regularity  of  the  passage  of  the  act  and  of  its  validity, 
and  it  is  conclusive  evidence  of  such  regularity  and  validity,  unless  the 
journals  of  the  legislature  show  clearly,  conclusively,  and  beyond  all  doubt 
that  the  act  was  not  psissed  regularly  and  legally.  If  there  is  any  room  to 
doubt  as  to  what  the  journals  of  the  legislature  show,  if  they  are  merely 
silent  or  ambiguous,  or  if  it  is  possible  to  explain  them  upon  the  hypothesis 
that  the  enrolled  statute  is  correct  and  valid,  then  it  is  the  duty  of  the 
courts  to  hold  that  the  enrolled  statute  is  valid;  but,  where  each  house  is 
required  by  the  constitution  to  keep  and  publish  a  journal  of  its  proceedings, 
such  journal  cannot  be  wholly  ignored  as  evidence.  Such  journal  must  be 
given  some  weight  in  determining  the  regularity  and  validity  of  the  passage 
of  statutes,  and,  therefore,  when  there  can  be  no  room  for  doubt  from  the 
evidence  furnished  by  sucli  journal  that  the  statute  was  not  passed  by  a 
constitutional  majority  of  the  members  of  either  house,  then  the  courts  may 
declare  that  the  supposed  statute  was  not  legally  passed,  and  is  invalid": 
State  v.  Francis,  26  Kan.  732. 


Russell  v.  Town  of  Monroe. 

[U6  North  Carolina,  720.] 

Municipal  Corporations  —  Duty  to  Keep  Streets  in  Repair.  —  The 
law  imposes  upon  municipal  authorities  the  imperative  duty  of  keeping 
*in  proper  repair  the  streets  and  bridges  of  the  town. 

Municipal  Corporations. — Municipal  authorities  of  a  town  are  negligent 
in  leaving  open  a  ditch  where  it  crosses  a  sidewalk,  for  a  suflScient 
space  to  admit  the  body  of  a  person  walking  upon  such  highway. 

Negligence.  —  Previous  Knowledge  by  a  Person  Injured  of  the  ex. 
istence  of  a  defect  in  a  sidewalk  does  not  per  se  establish  negligence 
on  his  part. 

Municipal  Corporations — Duty  to  Keep  Streets  in  Repair. — A  per- 
son  walking  upon  a  sidewalk  has  a  riglit  to  expect  and  to  act  on  the 
assumption  that  the  municipal  authorities  have  properly  discharged 
their  duty  by  keeping  the  streets  in  good  repair;  and  the  only  excep- 
tion to  this  rule  is,  that  persons  must  take  notice  of  such  structures  as 
the  necessities  of  commerce  or  the  convenient  occupation  of  dwelling- 
houses  may  require. 

Municipal  Corporations — Negligence— Burden  of  Proof, — In  an  ao« 
tioa  against  a  city  to  recover  for  a  personal  injury  caused  by  a  defect 
in  a  sidewalk  the  burden  of  proof  is  on  the  city  to  show  contributory 
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negligence,  and  a  failure  to  exercise  reasonable  or  ordinary  care  on  the 
part  of  the  party  injured. 

CoNTRiBnTORT  Negligbncb  IS  Want  o»  ORDINARY  Carb  on  the  part  of 
a  party  injured,  and  a  proximate  conaection  between  that  and  the 
injury.  If  such  party  acts  with  ordinary  prudence,  in  view  of  sur- 
rounding circumstances  suggestive  of  danger,  there  is  no  contributory 
negligence. 

Neolioence — Exercise  of  Care. — If  a  defendant  has  by  carelessness  left 
the  plaintiff  exposed  to  peril  as  a  natural  consequence  of  its  conduct, 
the  failure  of  the  plaintiff  to  exercise  unusual  caution  to  avoid  an  en- 
suing danger  is  not  deemed  the  proximate  cause  of  the  injury.  The 
plaintiff  is  not  bound  to  exercise  more  than  ordinary  care  because  he 
might  possibly,  before  or  at  the  time  of  sustaining  the  injury,  have 
thereby  discovered  that  defendant  had  carelessly  left  him  exposed  to 
danger. 

Negligence — Dctt  to  Guard  against  Danger. — A  person  is  not  negli- 
gent in  failing  to  provide  against  a  danger  that  could  not  have  been 
reasonably  expected,  much  less  against  a  danger  that  he  is  warranted 
in  assuming  does  not  exist. 

Action  for  damages  for  personal  injury.  Plaintiff,  on  her 
return  from  church  on  a  very  dark  night,  crossed  and  walked 
over  a  street  in  the  town  of  Monroe  on  a  plank  across  a  ditch 
and  onto  the  sidewalk,  and,  making  a  step  too  many,  fell  into 
a  hole,  and  greatly  injured  herself.  She  had  been  living  in 
Monroe  only  one  year,  had  been  up  town  but  very  little,  and 
had  never  seen  the  hole  before.  This  hole  was  unlighted  and 
unguarded,  and  so  deep  that  she  could  not  get  out  without 
assistance.  The  town  authorities  had,  some  considerable 
time  prior  to  the  accident,  been  notified  of  the  existence  of 
the  hole,  and  of  its  dangerous  character.  The  following 
issues  were  submitted  to  the  jury:  "1.  Was  plaintiff  injured 
by  the  negligence  of  the  defendants?  A.  Yes."  '*  2.  If  so, 
did  the  plaintiff,  by  her  own  negligence,  contribute  to  her 
own  injuries?  A.  Yes."  Judgment  for  the  defendants,  and 
plaintiff  appealed. 

MacRae  <Sc  Day,  for  the  appellant. 

F.  I.  Osborne  and  Battle  &  Mordecai,  for  the  appellee. 

»»6  Avery,  J.  The  law  imposes  upon  the  mayor  and 
commissioners  of  incorporated  towns  the  imperative  duty  of 
"keeping  in  proper  repair  the  streets  and  bridges  of  the  town" 
(Code,  sec.  3803),  and,  for  a  failure  to  fulfill  its  requirements 
they  may  subject  themselves  to  crinnnal  liability:  State  v. 
Commissioners,  4  Dev.  345.  The  testimony  fully  warranted 
the  jury  in  finding  that  the  governing  authorities  of  the  town 
were  negligent  in  leaving  open  a  ditch  three  feet  deep  at  the 
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point  where  it  crossed  a  part  **''  of  the  sidewalk,  for  sufficient 
epace  (two  and  a  half  by  four  feet)  to  admit  the  body  of  a 
person  walking  along  such  footway:  Bunch  v,  Edenton,  90 
N.  C,  431.  But  the  defendant  did  not  appeal,  and  the  re- 
sponse to  the  first  issue,  therefore,  stands  unchallenged.  It 
has  been  held  in  many  of  the  leading  courts  of  this  country 
that  the  previous  knowledge  of  the  injured  person  of  the  ex- 
istence of  a  defect  in  a  sidewalk  does  not  per  se  establish 
negligence  on  his  part:  Morrill  on  City  Negligence,  139, 
and  authorities  cited;  Diveny  v.  Elmira,  51  N.  Y.  512;  Dar' 
ling  V.  Mayor,  18  Hun,  340;  Dewire  v.  Bailey^  131  Mass.  169; 
41  Am.  Rep.  219;  Gilbert  v.  Boston,  139  Mass.  313. 

If  the  plaintiff  was  exercising  reasonable  or  ordinary  care 
for  her  own  safety  when  she  fell  into  the  ditch  she  had  a 
right  to  demand  that  the  jury  respond  in  the  negative  to  the 
second  issue:  Jones  on  Negligence  of  Municipal  Corporations, 
sec.  221;  Bunch  v.  Edenton,  90  N.  C.  431.  The  evidence  is 
that  the  plaintiflf  had  never  actually  noticed  "  the  hole  be- 
fore," though  she  admits  that  she  might  possibly  have  seen 
it  if  she  iiad  been  paying  strict  attention  to  her  pathway 
when  she  fell.  Slie  had  a  right  to  expect  and  to  act  on  the 
assumption  that  the  authorities  of  the  town  had  properly 
discharged  their  duty  by  keeping  the  streets  in  good  repair: 
Bunch  v.  Edenton,  90  N.  C.  435;  Morrill  on  City  Negligence, 
136-138;  Indianapolis  v.  Gaston,  58  Ind.  224.  Perhaps  the 
only  exception  to  this  rule  is  the  reasonable  requirement 
that  persons  must  take  notice  of  such  structures  as  the  neces- 
sities of  commerce,  or  the  convenient  occupation  of  dwelling- 
houses,  such  as  exterior  basement  stairs:  Buesching  v.  St.  Louis 
etc.  Co.,  6  Mo.  App.  85.  The  case  of  Walker  v.  Reidsville,  96 
N.  C.  382,  is  distinguishable  from  that  at  bar  because  there 
the  pit  into  which  the  plaintiff  fell  was  some  distance  from  the 
sidewalk  (fifty-six  feet)  though  '**  it  was  excavated  by  the 
town  and  upon  property  owned  by  it,  and  the  plaintiff  had 
actual  notice  of  its  existence. 

The  burden  was  on  the  defendant  under  our  statute  to 
prove  contributory  negligence,  and  in  order  to  thus  avoid  the 
consequences  of  its  own  carelessness  it  was  necessary  to  show 
that  the  plaintiff  failed  to  exercise  reasonable  or  ordinary 
care  for  her  own  safety.  If  she  did  not  put  herself  in  fault 
by  careless  conduct,  she  had  a  right  to  demand  that  the  jury 
be  instructed  to  answer  the  second  issue  in  the  negative: 
Jones  on  Negligence  of  Municipal  Corporations,  sec.  221.    To 
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constitute  contributory  negligence  (says  Beach  in  his  work 
on  that  subject,  section  8)  there  must  be  a  want  of  ordinary 
care  on  the  part  of  the  plaintiff  and  a  proximate  connection 
between  that  and  the  injury.  Perhaps,  besides  these  two, 
there  are  no  other  necessary  elements.  Certainly  they  are 
tlie  two  points  of  difficulty  in  the  question.  "  Did  the  plain- 
tiflf  exercise  ordinary  care  under  the  circumstances?  Was 
there  a  proximate  connection  between  his  act  or  omission  and 
the  hurt  he  complains  of?"  We  can  conceive  of  no  reason, 
and  we  know  no  authority,  for  holding  the  plaintiff  to  a  higher 
degree  of  care  than  that  involved  in  what  is  known  as  the 
rule  of  the  prudent  man.  What  is  reasonable  care  is  to  be 
determined  in  some,  probably  most  of  jurisdictions,  largely 
by  the  jury,  but  with  us,  when  the  facts  are  undisputed,  by 
the  court.  It  is  the  universal  rule,  however,  that  there  is  no 
contributory  negligence  where  the  plaintiff  acts  with  ordi- 
nary prudence,  in  view  of  surrounding  circumstances  sug- 
gestive of  danger:  Morrill  on  City  Negligence,  132,  140; 
Mason  v.  Richmond  etc.  R.  R.  Co.,  Ill  N.  C.  482;  32  Am.  St. 
Rep.  814;  Emery  v.  Raleigh  etc.  R.  R.  Co.,  109  N.  C.  589; 
McAdoo  v.  Richmond  etc.  R.  R.  Co.,  105  N.  C.  140. 

As  a  specific  act  or  omission  may  be  declared  negligence  at 
a  particular  period  or  under  given  circumstances,  which  had 
been  held,  with  other  surroundings,  not  culpable  at  all,  '** 
so  it  will  be  found  that  the  question  whether  a  plaintiff  has 
contributed  by  his  own  carelessness  to  bring  about  an  injury 
complained  of,  must  be  answered  after  a  compreliensive  con- 
sideration of  the  conditions  confronting  him  at  the  time.  It 
was  unquestionably  error  to  tell  the  jury  that  the  plaintiff 
was  required,  in  order  to  rid  herself  of  culpability,  to  exer- 
cise under  any  circumstances  more  than  ordinary  care. 
While  the  rule  of  the  prudent  man  is  always  the  test  of 
carelessness  on  the  part  of  a  plaintiff,  what  is  reasonable 
care  does  not  depend  alone  upon  what  a  person  does  or  omits 
to  do,  but  also  upon  his  environments  at  the  moment,  when 
it  is  contended  that  iiis  act  or  omission  enhanced  his  danger. 
While  the  rule  that  a  person,  in  order  to  avoid  culpability, 
must  exercise  such  care  as  a  man  of  ordinary  prudence  would 
under  similar  circumstances  use,  is  always  the  criterion  for 
testing  contributory  negligence,  as  well  as  negligence,  the 
conditions  at  the  moment  may  render  the  same  act  at  one 
time  characteristic  of  a  cautious,  at  another  of  a  careless, 
man. 


Feb.  1895.J     Russell  v.  Town  of  Monroe.  827 

We  do  not  understand  the  rule  to  be  that  where  a  defend- 
ant has  by  carelessness  left  the  plaintiflf  exposed  to  peril  as 
a  natural  consequence  of  its  conduct,  the  failure  of  the  plain- 
tiflf to  exercise  unusual  caution  to  avoid  the  ensuing  danger 
will  be  deemed  the  proximate  cause  of  an  injury  that  would 
not  have  been  sustained  had  the  defendant  in  the  first  in- 
stance been  faultless.  The  plaintiff  was  not  bound  to  exer- 
cise more  than  ordinary  care,  because  she  might  possibly, 
before  or  at  the  time  of  sustaining  the  injury,  have  thereby 
discovered  that  the  defendant  had  carelessly  left  persons, 
passing  along  the  sidewalk  at  the  particular  place,  exposed 
to  danger.  A  defendant  cannot  take  advantage  of  his  own 
wrong  to  hold  others  to  a  more  rigid  rule  of  watchfulness. 
The  plaintiflf  was  warranted  in  acting  on  the  assumption 
that  the  authorities  of  the  town  had  done  their  '*•  duty. 
She  was  not  required  to  see  and  treasure  up  in  her  memory 
the  location  of  every  defective  place  in  the  sidewalk  which 
she  had  or  might  have  seen  during  the  daytime,  nor  was 
she  expected  to  see  all  such  places.  She  was  not  required  to 
keep  a  sharp  or  constant  lookout  for  what  could  not  be  rea- 
sonably expected,  assuming  that  the  authorities  of  a  town 
had  used  ordinary  care  in  the  discharge  of  their  duty.  Loco- 
motive engineers  are  required  to  keep  a  constant  lookout  for 
persons,  animals,  and  obstructions  on  railway  tracks  in  front 
of  trains,  because  they  have  reasonable  ground  to  apprehend 
that  some  such  danger  may  confront  them  at  any  moment. 
A  person  is  not  negligent  in  failing  to  provide  against  what 
could  not  have  been  reasonably  expected,  much  less  against 
a  danger  that  he  is  warranted  in  assuming  does  not  exist: 
Blue  v.  Aberdeen  etc.  R.  R.  Co.,  116  N.  C.  955.  Had  it  ap- 
peared that  the  plaintiflf  actually  saw  the  hole,  or  that  she 
was  warned  against  it  in  time  to  have  avoided  falling  into  it, 
the  case  would  have  presented  a  different  aspect.  Having  no 
actual  knowledge  of  its  existence  before  she  stepped  into  it, 
she  was  not  required  to  exercise  the  same  degree  of  diligence 
that  an  engineer  in  charge  of  a  train  must  use,  because  he 
has  reason  to  apprehend  and  provide  against  danger  to  his 
passengers  from  obstructions,  or  to  men  or  animals  on  the 
track  at  any  moment,  while  she  was  justified  in  acting  upon 
the  belief  that  the  authorities  had  done  their  duty  by  keep- 
ing the  sidewalk  in  safe  condition. 

There  was  error  in  instructing  the  jury  that  the  plaintiflf 
was  expected   to  use  more  than  ordinary  care.     Tlie  court 
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Bhould  have  told  them  that  she  was  entitled  to  recovery  if  the 
first  issue  was  found  in  her  favor,  unless  the  defendant  had 
shown  by  a  preponderance  of  the  testimony  that  she  did  not 
exercise  reasonable  or  ordinary  care. 

We  think  that  the  case,  as  the  facts  were  developed  on  '"' 
the  trial,  was  governed  by  the  principle  laid  down  in  Bunch 
V.  Edenton,  90  N.  C.  431,  and  that  it  was  not  shown  that  the 
injury  was  due  to  her  own  negligence.  There  was  error,  and 
the  plaintiff  is  entitled  to  a  new  trial. 

New  trial.  

Municipal  Corporations— Dctt  to  Keep  Streets  and  Sidewalks 
IN  Repair. — A  municipal  corporation  is  liable  for  injuries  caused  by  ita 
failure  to  comply  with  the  statute  requiring  it  to  keep  its  streets,  alleys, 
sidewalks,  roads,  and  bridges  in  repair:  Gibson  v.  City  of  Huntington,  38 
W.  Va.  177;  45  Am.  St.  Rep.  853,  and  note.  The  cases  discussing  this  sub- 
ject will  be  found  collected  in  the  notes  to  McClure  v.  Sparta,  36  Am.  St. 
Rep.  927;  Fort  Worth  v.  Crawford,  15  Am.  St.  Rep.  847;  Whitfield  v.  City 
of  Meridian,  14  Am.  St.  Rep.  598;  Welter  v.  St.  Paul,  12  Am.  St.  Rep.  753; 
and  Pettengill  v.  City  of  Yonkera,  15  Am.  St.  Rep.  446. 

NEGLifiKNCE— Knowledge  op  Defective  Sidewalk  bt  Person  In- 
jured.— The  mere  fact  that  a  person  injured  from  a  defect  in  a  sidewalk 
was  aware  of  such  defect  is  not  conclusive  evidence  of  negligence  on  his 
part,  though  it  is  evidence  on  the  question  of  his  contributory  negligence: 
McQuillan  v.  Seattle,  10  Wash.  464;  45  Am.  St.  Rep.  799,  and  note. 

Negligence— Streets. — One  Using  a  Ppblio  Street  may  Assume  that 
the  municipality  whose  duty  it  is  to  do  so  has  kept  the  street  in  a  safe  con- 
dition, and  he  is  not  guilty  of  negligence  in  not  exercising  diligence  to  dis- 
cover dangers  therein:  Pettengill  v.  City  of  Yonkera,  116  N.  Y.  558;  15  Am. 
St.  Rep.  442;  Jennings  v.  Van  Shaick,  108  N.  Y.  530;  2  Am.  St.  Rep.  459; 
Barry  v.  T&rkildsen,  72  Cal.  254;  1  Am.  St.  Rep.  55,  and  note.  To  the  same 
eflFect,  Turner  v.  City  of  Newhurgh,  109  N.  Y.  301;  4  Am.  St.  Rep.  453. 

Contributory  Negligence — What  is. — Contributory  negligence  is  a 
want  of  the  exercise  of  ordinary  care  which  proximately  causes  the  injury 
complained  of:  Cline  v.  Crescent  City  R.  R.  Co.,  43  La.  Ann.  327;  26  Am.  St. 
Rep.  187,  and  note;  Smithwickv.  Hall  etc  Co.,  59  Conn.  261;  21  Am.  St.  Rep. 
104,  and  note. 

Contributory  Negligence— Burden  o»  Proof. — The  burden  to  prove 
contributory  negligence  is  in  all  cases  upon  the  defendant:  Georgia  Pac  Ry. 
Co.  v.  Davia,  92  Ala.  300;  25  Am.  St.  Rep.  47,  and  note;  Alabama  etc  Ry. 
Co.  T.  Frazier,  93  Ala.  45;  30  Am.  St.  Rep.  29,  and  note.  Contributory 
negligence  as  a  defense  must  be  affirmatively  proved:  Little  Rock  etc  Ry. 
Co.  V.  Eubanks,  48  Ark.  460;  3  Am.  St.  Rep.  245,  and  note;  Little  Rock  etc- 
Ry.  Co.  V.  Leverett,  48  Ark.  333;  3  Am.  St.  Rep.  230,  and  note. 
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Commissioners    op    Burke    County  v,  Catawba. 
Lumber  Company, 

[116  North  Carolina,  731.] 

Watercourses  —  Navigable  Streams  are  Natural  Htohwats, — The 
public  easement  therein,  whatever  its  extent,  is  paramount  to  the  pri- 
vate  right  of  the  riparian  proprietor. 

Watercourses.  —  Navigable  Streams  abb  such  as  abe  Floatable  or 
capable  of  valuable  use  in  bearing  the  products  of  theminas,  forests,  and 
tillage  of  the  country  to  mills  or  markets. 

Watercourses — Navigable  Stream — What  ls. — It  is  .lot  necessary  to 
establish  the  navigability  of  a  river,  and  that  a  public  easement  exists 
therein,  to  show  that  it  is  susceptible  of  use  continuously  during  the 
whole  year  for  the  purpose  of  floatage,  but  it  is  sufficient  if  it  appear 
that  business  men  may  calculate  that,  with  tolerable  regularity  as  to 
seasons,  the  water  rises  to  and  remains  at  such  a  height  therein  as  en- 
ables them  to  make  it  profitable  to  use  as  a  highway  for  transporting  logs 
to  mills  or  markets. 

Watercourses— Floatable  Streams. — If  a  stream,  from  natural  causes, 
rises  to  a  sufficient  height  eight  or  ten  times  a  year,  continuing  for  two 
or  three  days  at  a  time,  to  float  to  mill  all  logs  that  have  been  rolled 
into  it,  it  is  a  floatable  stream  and  a  natural  highway,  in  which  the 
public  has  an  easement,  the  reasonable  use  of  which  is  paramount  to 
the  rights  of  all  others. 

Watercourses — Floatable  Streams. — It  is  not  necessary  that  a  stream, 
to  be  a  highway,  should  be  capable  of  floating  logs  at  all  seasons  of  the 
year.  Its  public  character  depends  on  its  fitness  to  answer  the  wants 
of  those  whose  business  requires  its  use.  If  the  stream  is  not  always 
navigable  it  must  be  capable  of  floatage,  as  the  result  of  natural  causes, 
at  periods  recurring  from  year  to  year,  and  continuing  for  suficient 
time  in  each  year  to  make  it  useful  as  a  highway. 

Watercourses.— Right  op  Floatage  in  a  stream  must  be  exercised  with 
due  care  for  the  avoidance  of  injury  to  the  interests  of  the  riparian 
proprietors  and  the  owners  of  the  soil  beneath  the  bed  of  the  stream. 
On  the  other  hand,  the  stream  must  be  so  bridged  as  to  permit  of  ita 
use  for  the  purpose  of  floatage. 

Watercourses, — Bridges  Constructed  over  Floatable  Streams  so  as, 
by  interposing  a  barrier  to  floating  logs  every  time  the  streams  rise 
sufficiently  high  to  carry  logs  over  the  shoals,  to  practically  prevent 
their  use  by  the  public,  are  nuisances  and  unlawful  obstructions. 

Watercourses. — Streams  not  Floatable  can  be  used  for  the  transporta* 
tion  of  logs  only  by  a  license  from  the  owner  of  the  bed  of  the  stream  or 
the  riparian  proprietor. 

Moore  &  Moore^  I.  T.  Avery  and  C.  M.  Bushee,  for  the  appel- 
lant. 

S.  J.  Ervin,  J.  T.  Perkins,  and  Burwell^  Walker  &  Cansler, 
for  the  appellee 

»8»  Avery,  J.     It  Beems  to  be  settled  law  in  North  Caro- 
lina, as  in  all  of  the  states,  that  navigable  streams  of  every 
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class,  however  defined  or  distinguished  from  other  water- 
courses, are  natural  highways,  and  that  the  public  easement, 
whatever  may  be  its  extent,  is  paramount  to  the  private  right 
of  the  riparian  proprietor:  State  v.  Narrows  Island  Club,  100 
N.  C.  477;  6  Am.  St.  Rep.  618;  State  v.  Glen,  7  Jones,  321, 
327;  Broadnax  v.  Baker,  94  N.  C.  675;  55  Am.  Rep.  638; 
Gould  on  Waters,  2d  ed.,  sees.  86,  87,  107,  108,  110;  Angell 
on  Watercourses,  541  a;  16  Am.  &  Eng.  Ency.  of  Law,  236; 
Sullivan  v.  Jernigan,  21  Fla.  264.  All  waters,  including 
bays,  inlets,  rivers,  and  creeks,  "  which  are  navigated  by  sea 
vessels,"  said  the  court  in  State  v.  Glen,  7  Jones,  323,  "  are 
called  navigable  in  a  technical  sense,  are  altogether  publici 
juris,  and  the  soil  under  them  cannot  be  entered  and  a  grant 
taken  out  under  the  entry  law.  Where  the  tide  ebbs  and 
flows,  the  shore  between  the  high  and  low  water  may  be  the 
subject  of  direct,  special,  legislative  grant:  Ward  v.  Willis,  6 
Jones,  183;  72  Am.  Dec.  570";  Bond  v.  Wool,  107  N.  C.  189. 
The  court  in  that  case  went  on  to  say  that  the  beds  of  other 
streama  were  "technically  styled  navigable,"  and  were  opim 
for  appropriation  by  individuals  by  means  of  grants  from  the 
state. 

In  order  to  direct  the  attention  more  closely  to  the  devel- 
opment of  the  principles  governing  the  case  at  bar  by  a  lii.e 
of  decisions  in  this  state,  and  especially  to  controvert  tlie 
contention  of  counsel  that  owners  of  the  beds  of  inland  rivers, 
not  navigable  for  vessels,  have  the  absolute  control  of  the 
streams,  we  reproduce  the  following  from  the  opinion  ''*'  of 
Merrimon,  J.,  in  State  v.  Narrows  Island  Club,  100  N.  C.  477, 
6  Am.  St.  Rep.  618:  "The  learned  counsel  for  the  appellant 
pressed  upon  our  attention  State  v.  Glen,  7  Jones,  321,  as  an 
authority,  favoring  strongly  the  absolute  rightvof  the  owner 
of  the  whole  bed  of  the  river.  This  is  certainly  a  misap- 
prehension of  the  real  meaning  of  that  case.  The  river 
to  which  it  referred  was  ascertained  to  be  unnavigable,  and 
the  case  does  not  contradict  what  we  have  iiere  said.  Indeed , 
the  court  recognized  the  public  right  in  case  of  the  naviga- 
bility of  the  stream.  It  said:  'As  the  riparian  proprietor  of 
the  land  on  both  sides  of  the  stream,  he  is  clearly  entitled  to 
the  soil  entirely  across  the  river,  subject  to  an  easement  in  the 
public  for  the  purpose  of  transportation  of  flour  and  other 
articles  in  flats  and  canoes.'  It  appeared  thjit  flat-boats  were 
occasionally  used  in  transporting  the  articles  named." 

It  still  remained  for  this  court,  when  the  forests  of  the 
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state  began  to  attract  attention  and  to  invite  capital  to  util- 
ize them  in  commerce,  to  determine  in  precisely  what  classes 
of  streams  not  technically  navigable  the  easement,  which 
was  paramount  to  the  right  of  the  actual  owner  of  the  bed 
of  the  river  or  of  tKe  riparian  proprietor  on  both  sides,  ex- 
isted. 

In  McLaughlin  v.  Hope  Mfg.  Co.y  103  N.  C.  108,  this  court, 
adopting  the  classification  of  streams  laid  down  by  Wood  in 
his  work  on  Nuisances,  second  edition,  section  457  et  seq., 
defined  a  navigable  stream  of  the  third  class  to  be  one  which 
is  "  floatable  or  capable  of  valuable  use  in  bearing  the  pro- 
ducts of  the  mines,  forests,  and  tillage  of  the  country  it  tra- 
verses to  mills  or  markets."  That  case  was  cited  and  approved 
subsequently  in  the  case  of  State  v.  White  Oak  River  Corp., 
Ill  N.  C.  661. 

In  the  dissenting  opinion  (which  was  written  before  the 
opinion  of  the  court)  in  GwaUney  v.  Scottish  etc.  Land  Co., 
Ill  N.  C.  547,  552,  will  be  found  a  definition  of  a  floatable 
'**  stream,  which  was  adopted  by  the  court,  and  which  has 
been  since  reiterated  with  approval  in  GwaUney  v.  Scottish  etc. 
Land  Co.,  115  N.  C.  581,  and  in  Commissioners  v.  Catawba 
Lumber  Co.  (the  case  now  before  us  for  rehearing),  115  N.  C. 
590.  The  language  so  often  approved  is  as  follows:  "  It  is 
not  necessary  in  order  to  establish  the  easement  in  a  river  to 
show  that  it  is  susceptible  of  use  continuously  during  the 
whole  year  for  the  purpose  of  floatage,  but  it  is  sufficient  if 
it  appear  that  business  men  may  calculate  that,  with  toler- 
able regularity  as  to  seasons,  the  water  will  rise  to  and  remain 
at  such  a  height  as  will  enable  them  to  make  it  profitable  to 
use  as  a  highway  for  transporting  logs  to  mills  or  markets 
lower  down."  Justice  MacRae  in  GwaUney  v.  Scottish  etc. 
Land  Co.,  115  N.  C.  591,  quoting  further  from  the  same  opin- 
ion, says:  "When  prudent  business  men  may  regulate  their 
expenditures  with  reference  to  the  anticipated  rise,  the 
stream  becomes  a  factor  in  conducting  the  commerce  of  the 
country." 

In  the  former  opinion  in  this  case  the  court  laid  down,  as  a 
furtlier  test  of  floatability,  the  rule  that  '*  a  temporary  rise 
passing  quickly  down  is  not  sufficient  to  make  a  stream  float- 
able, and  would  not  be  sufficient  if  the  freshet  should  continue 
up  for  even  two  or  three  days  and  be  reasonably  expected 
every  year.  The  increase  in  the  depth  of  the  streams  occa- 
sioned by  the  rainfall  sufficient  to  float  logs  occurs  eight  or 
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ten  times  each  year,  and  the  water  subsides  in  twenty-four  or 
forty-eight  hours.  We  are  of  the  opinion  that  this  floatability 
on  the  occasional  and  tolerably  regular  rises  of  the  river  must 
depend  on  more  than  a  rapid  freshet,  subsiding  as  rapidly." 

The  first  question  raised  by  the  petition  and  order  grant- 
ing the  rehearing  is,  whether  the  two  rules  laid  down  as 
criteria  for  determining  the  capacity  of  streams  to  subserve 
the  purpose  of  channels  of  commerce  are  not  so  inconsistent 
''**  that  both  cannot  be  allowed  to  stand  as  guides  to  the 
people,  who  are  anxious  to  understand  and  observe  the  law» 
as  well  as  to  the  profession,  whose  office  it  is  to  advise  them. 
If  a  stream  rises  to  a  sufficient  height  eight  or  ten  times  a 
year  to  carry  down  all  the  logs  that  have  been  rolled  into  it, 
may  it  not  be  possible  that  prudent  business  men  would  cal- 
culate with  reasonable  certainty  on  and  regulate  their  expen- 
ditures with  reference  to  an  anticipated  rise  that  will  make 
the  use  of  the  stream  as  a  highway  profitable,  notwithstand- 
ing the  fact  that  it  continues  for  only  two  or  three  days,  or 
even  a  shorter  time?  The  capacity  to  carry  logs  from  the 
place,  when  they  are  shipped  upon  it,  and  deliver  them  at 
the  point  where  they  are  taken  out  for  use,  depends  chiefly 
upon  the  velocity  of  the  stream  and  the  distance  they  are 
transported.  Courts  are  not  required  to  so  restrict  the  limit 
to  which  judicial  knowledge  extends  as  to  exclude  matters 
which  are  of  common  observation  and  within  the  knowledge 
of  all  intelligent  men:  Deans  v.  Wilmington  etc.  R.  R.  Co.,  107 
N.  C.  693;  22  Am.  St.  Rep.  902.  If  a  stream  should  carry  a 
log  at  a  velocity  of  three  miles  an  hour,  then  in  three  days, 
or  seventy-two  hours,  it  would  be  transported  a  distance  of 
two  hundred  and  sixteen  miles,  in  two  days  one  hundred 
and  forty-four  miles,  in  one  day  seventy-two  miles.  It 
may  be  that  the  longest  distance  for  which  the  Catawba 
river  is  used  is  not  seventy-two  miles,  and  that  Johns  river 
is  not  used  for  more  than  half  that  distance.  If  all  the  logs 
awaiting  removal  on  the  banks  of  each  stream  were  removed 
only  ten  times  a  year,  but  at  irregular  intervals  extending 
over  the  nine  fall,  winter,  and  spring  months,  it  is  not  im- 
possible, indeed  it  is  almost  certain,  that  any  prudent  busi- 
ness man  could  arrange  to  get  all  the  logs  needed  in  ten 
deliveries.  Yet  it  is  probable  that  all  are  delivered  more 
than  fifty  times  instead  of  ten. 

How  can  we  arbitrarily  fix  a  minimum  period  for  trans- 
portation and  at  the  same  time  leave  the  capacity  for  yielding. 
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"*  a  reasonably  certain  profit,  as  a  test  of  floatability?  If 
it  may  be  true  that  all  logs  placed  alone  in  either  stream 
would  be  delivered  at  the  mills  of  defendant  from  twenty- 
seven  to  sixty-three  times,  or  oftener,  in  the  course  of  a  year, 
how  can  we  hold  that  the  rises  must  occur  more  frequently 
or  continue  longer,  and  leave  people  who  wish  to  know  and 
obey  the  law  in  such  a  state  of  doubt  and  uncertainty  that 
they  would  be  deterred  without  further  information  from 
engaging  in  this  important  branch  of  commerce?  The  rule 
which  makes  susceptibility  to  use,  as  a  channel  for  trans- 
porting the  products  of  mines  and  forests,  the  criterion  of 
floatability,  is  a  test  which  any  intelligent  lumberman  can 
comprehend  and  apply.  The  other  criterion,  which,  without 
regard  to  the  probable  profits  of  the  business  or  the  actual 
condition  of  the  stream,  would  exclude  from  the  benefits  of  a 
water  highway  one  who  locates  his  plant  on  a  swift  moun- 
tain watercourse,  which  subsides  within  two  or  three  days, 
and  extend  the  easement  in  a  sluggish  stream  to  another 
person,  if  he  settles  in  the  low  country,  though  the  water  may 
land  as  many  logs  for  the  one  in  one  day  as  for  the  other  in 
four  days,  is  manifestly  arbitrary,  and  inconsistent  with  the 
rule  that  has  so  often  been  sanctioned  not  only  by  this  court 
in  the  cases  we  have  cited,  but  approved  by  all  of  the  leading 
text-writers  and  the  courts  of  those  states  where  extensive 
and  valuable  forests  have  been  or  are  being  utilized:  1  Wood 
on  Nuisances,  3d  ed,,  sec.  457;  Davis  v.  Winslow,  51  Me.  264- 
290;  81  Am.  Dec.  573;  Gaston  v.  Mace,  33  W.  Va.  14;  25 
Am.  St.  Rep.  848;  Brown  v.  Chadhourne,  31  Me.  9;  50  Am. 
Dec.  641;  Moore  v.  Sanborne,  59  Am.  Dec.  220,  and  note; 
Thunder  Bay  Co.  v.  Speechly,  31  Mich.  336;  18  Am.  Rep.  184; 
6  Lawson's  Rights,  Remedies,  and  Practices,  sec.  2928. 

Gould,  in  his  work  on  Waters,  sections  108  and  109,  says: 
*•  It  is  not  necessary  that  the  stream,  in  order  to  be  a  high- 
way, should  be  capable  of  floating  logs  at  all  seasons  **'  of 
the  year,  but  its  public  character  depends  on  its  fitness  to 
answer  the  wants  of  those  whose  business  requires  its  use. 
If  the  stream  is  not  always  navigable  it  must  be  capable  of 
floatage,  as  the  result  of  natural  causes,  at  periods  recurring 
from  year  to  year,  and  continuing  for  a  sufficient  length  of 
time  in  each  year  to  make  it  useful  as  a  highway."  Gould 
cites,  among  other  authorities,  the  leading  case  of  Morgan  v. 
King,  35  N.  Y.  454,  459,  91  Am.  Dec.  58,  to  sustain  the  fore- 
going proposition,  and  in  view  of  the  fact  that  the  learned 
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counsel  for  the  plaintiff  seemed  to  misconceive  what  the  court 
in  that  case  meant  by  the  words  "in  its  natural  state,"  it  is 
perhaps  best  to  call  attention  to  the  fact  that  so  far  from  lim- 
iting the  use  of  streams  to  the  periods  when  they  are  not 
swollen  from  rainfall,  the  court  said:  "  Nor  is  it  essential  to 
the  easement  that  the  capacity  of  the  stream,  as  above  de- 
fined, should  be  continuous,  or,  in  other  words,  that  its  ordi- 
nary state  at  all  seasons  of  the  year  should  be  such  as  to 
make  it  navigable.  If  it  is  ordinarily  subject  to  periodical 
fluctuations  in  the  volume  and  height  of  its  water,  attribu- 
table to  natural  causes  and  occurring  as  regularly  as  the 
seasons,  and  if  its  periods  of  high  water  or  navigable  capacity 
ordinarily  continue  a  sufficient  length  of  time  to  make  it 
useful  as  a  highway,  it  is  subject  to  the  public  easement." 
It  is  plain,  therefore,  that  the  text-writers,  all  of  whom  give 
their  sanction  to  the  doctrine  of  floatability  as  it  has  been 
approved  by  this  court,  are  warranted  in  citing  Morgan  v. 
King,  35  N.  Y.  454,  91  Am.  Dec,  58,  as  they  do,  to  sustain 
their  positions. 

It  will  be  observed  that  in  almost  every  instance  where  we 
find  the  words  "in  its  natural  state"  quoted  from  Morgan  v. 
King,  35  N.  Y.  454,  91  Am.  Dec.  58,  in  the  opinions  of  appel- 
late courts,  the  further  discussion  of  the  subject  develops  the 
fact  that  they  are  used  in  the  sense  given  to  them  by  the 
court  of  New  York.  "  Natural  state"  in  that  connection  does 
not  seem  to  have  ""^^  been  understood  by  courts  or  text- 
writers  as  confining  the  test  of  use  for  commercial  purposes 
to  the  low-water  mark,  but  as  referring  to  the'lieight  attained 
as  the  result  of  the  regularly  recurring  rainfalls  of  every 
year,  which  is  a  natural  cause  operating  with  some  degree  of 
uniformity:  Lewis  v.  Coffee  County,  77  Ala.  193;  54  Am.  Rep. 
55;  The  Montello,  20  Wall.  441;  Gaston  v.  Mace,  25  Am.  St. 
Rep.  862,  and  note;  Moore  v.  Sanborne,  59  Am.  Dec.  220, 
note;  Brown  v.  Chadbourne,  50  Am.  Dec.  649,  note. 

The  intention  of  the  courts  seems  to  have  been  to  limit  the 
right  of  navigation  for  logs  to  those  streams  made  useful  by 
the  ordinary  rainfall  as  distinguished  from  such  as  would 
only  transport  the  logs  after  resorting  to  artificial  means,  as 
by  blasting  out  and  deepening  the  channel  or  putting  in 
locks  or  dams  with  gates:  6  Lawson's  Rights,  Remedies,  and 
Practice,  sec.  2924.  We  see  no  reason  for  following  to  its 
logical  results  the  argument  of  the  learned  counsel  for  plain- 
tiff, and  taking  this  occasion  to  overrule  the  line  of  our  dor 
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cisions  which  recognize  and  define  easements  for  the  purpose 
of  floatage.  We  think  that  any  rule  which  attempts  to  fix  a 
definite  period  of  time  during  which  a  watercourse  at  each 
recurring  rise  must  remain  at  a  sufficient  height  to  transport 
logs  and  to  adapt  that  rule  alike  to  long  and  to  short,  to 
swift  and  to  sluggish  streams,  is  in  conflict  with  the  general 
doctrine,  which  makes  capacity  for  profitable  use  the  test, 
and,  if  adhered  to,  would  close  for  commercial  use  many 
watercourses  that  have  all  of  the  elements  of  natural  high- 
ways, under  the  general  definition  approved  by  the  courts  of 
this  and  other  states  containing  valuable  forests.  To  illus- 
trate the  inconsistency  of  applying  the  rule  which  makes 
time  the  test:  suppose  that  logs  were  floated  in  Johns  river 
for  a  distance  of  only  twenty  miles  and  in  the  Catawba  for 
sixty  miles,  and  that  the  velocity  of  the  current  in  the  former 
stream  were  six  miles  an  hour,  in  the  latter  three  miles, 
would  it  require  precisely  the  same  length  '"•  of  time  neces- 
sarily to  supply  a  mill  with  all  of  the  logs  it  could  saw  by 
the  one  as  by  the  other?  Under  a  fundamental  principle  of 
our  system  every  man  is  presumed  to  know,  and  is  therefore 
required  to  observe,  the  law  of  the  land,  and  no  rule  ought 
therefore  to  be  laid  down  for  the  government  of  the  people, 
unless  its  terms  are,  or  are  capable  of  being,  made  so  certain 
that  they  can  be  understood.  Doubtless  the  instruction 
which  was  sustained  in  Gwaltney  v.  Scottish  etc.  Land  Co.^ 
115  N.  C.  579,  was  intended  to  apply  to  extraordinary  fresh- 
ets, upon  the  recurrence  of  which  prudent  business  men 
could  not  rely  for  the  success  of  a  milling  enterprise,  but 
which  often  do  occur  at  some  time  during  the  year,  and  are 
therefore  not  unexpected.  Construed  in  any  other  sense  it 
would  establish  a  rule  that  would  prove  so  inconsistent  with 
the  general  proposition  that  has  received  our  sanction  and 
with  the  leading  authorities  that  both  could  not  be  applied 
as  tests  in  any  conceivable  case. 

We  are  brought,  therefore,  to  the  consideration  of  the  ques- 
tion whether  the  judge  below  properly  applied  the  correct 
definition  of  a  floatable  stream  to  the  facts  found  by  him  in 
the  case  before  us?  The  action  is  brought  to  restrain  the  de- 
fendants from  floating  logs  down  the  Catawba  and  Johns 
rivers,  because  when  the  water  rises  to  a  sufficient  height  to 
carry  the  logs  over  the  shoals  they  necessarily  come  in  con- 
tact with  and  partially  or  totally  destroy  a  low  bridge  across 
the  Catawba  and  another  across  Johns  river,  on  a  highway 
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in  Burke,  and  a  third  bridge  across  the  Catawba  river,  be- 
tween Burke  and  Caldwell  counties,  one-half  of  which  is 
under  the  official  management  of  the  plaintiffs.  The  defend- 
ants have  been  using  both  of  these  rivers  above  the  two 
bridges  in  Burke  county  to  transport  logs  to  a  point  on  the 
Catawba  below  all  three  of  the  bridges,  where  the  mill  of  the 
defendant  is  located.  At  this  mill  '■***  the  defendants  em- 
ploy about  seventy-five  laborers  and  saw  about  thirty-five 
thousand  feet  of  lumber  a  day,  and  have  invested  between 
two  hundred  and  fifty  thousand  dollars  and  three  hundred 
and  fifty  thousand  dollars  in  establishing  the  plant.  The 
depth  of  the  Catawba  river  at  the  bridge  known  as  the  Rocky 
Ford  bridge  and  Lovelady  bridge,  when  the  water  is  at  ordi- 
nary height,  averages  two  feet,  but  in  some  parts  of  it  reaches 
four  feet,  and  is  about  three  hundred  feet  wide.  The  depth 
of  Johns  river  at  the  bridge  over  that  stream  is  about  four 
feet  and  it  is  about  one  hundred  feet  wide.  There  are  shoal* 
on  the  Catawba  at  intervals  of  about  half  a  mile  and  on 
Johns  river  about  one  fourth  of  a  mile  apart,  where  the  water 
is  only  from  eight  to  twelve  inches  deep  at  ordinary  low 
water.  Between  the  shoals  when  the  water  in  either  river  is 
at  ordinary  low-water  mark,  logs  will  be  carried  by  the  cur- 
rent of  both  rivers,  but  not  over  the  shoals  without  taking  out 
stones  and  resorting  to  other  artificial  helps.  Both  of  these 
rivers  rise  eight  or  ten  times  a  year  to  a  height  of  from  two 
to  four  feet  above  ordinary  water,  and  remain  at  that  height 
from  twenty-four  to  forty-eight  hours,  during  which  period  all 
of  the  logs  placed  in  the  channel  of  either  will  be  carried 
over  the  shoals  without  obstruction:  See  Findings,  8,  9. 
These  rises  occur  in  the  fall,  winter,  and  spring  months,  not 
at  fixed  periods,  but  some  time  during  nine  months.  Besides 
these  rises  about  two  freshets  usually  occur  during  every 
year,  when  these  rivers  rise  eight  to  fifteen  feet  above  the  low- 
water  line. 

Eliminating  from  this  discussion  the  arbitrary  rule  pre- 
scribing a  fixed  period  for  the  continuance  of  the  rise,  it 
seems  very  clear  that  the  learned  judge,  to  whom  both  par- 
ties intrusted  the  trial  of  all  issues  of  fact  and  law,  was  not 
in  error  in  holding,  upon  the  facts  found  by  him  from  the 
testimony,  that  both  the  Catawba  and  the  Johns  rivers  were 
in  contemplation  of  law  floatable  streams.  If  eight  or  ten 
times  a  year  every  log  placed  in  either  stream  above  '*' 
these  bridges  will  be  carried  without  hindrance  or  obstruction 
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over  the  shoals  to  the  defendant's  mill  lower  down,  then  it 
inevitably  follows  that  by  cutting  and  placing  logs  upon  the 
bank  in  the  way  described  in  the  findings  of  the  judge  (see 
findings)  a  sufficient  number  can  be  transported  on  these 
highways  to  supply  the  mills.  The  reasonable  expectation 
that  it  would  be  within  its  power  every  year  to  transport  a 
«uflBcient  number  of  logs  to  keep  its  mills  in  operation  with- 
out resorting  to  artificial  assistance  at  the  shoals,  justified  its 
managers  in  establishing  their  business.  If  the  judge  was 
■correct  in  finding  that  these  rises  "occurring  at  irregular  in- 
tervals" during  the  fall,  winter,  and  spring  months  are  suffi- 
cient to  carry  every  log  committed  to  either  river  over  the 
shoals,  then  the  principle  involved  here  is  not  affected  by 
the  fact  that  instead  of  being  so  provident  as  to  lay  in  its 
supplies  at  the  proper  seasons,  the  defendant  had  sometimes 
■opened  a  channel  at  the  shoals  during  the  summer  months 
for  the  passage  of  logs,  though,  as  his  honor  finds,  the  mill 
'had  been  almost  exclusively  supplied  by  floatage.  The  ques- 
tion is  whether  the  company  was  warranted  in  calculating 
when  its  business  was  established  that  these  two  highways 
■could  be  utilized,  legitimately,  to  furnish  it  full  supplies  of 
raw  material  for  its  mill.  We  think  that  the  facts  justified 
the  heavy  expenditure  it  has  made  in  the  reasonable  expec- 
tation that  the  law  would  protect  it  in  the  proper  use  of  these 
natural  highways.  If  these  rivers  are  floatable,  they  are 
natural  highways  in  which  the  public  have,  as  in  other  water 
highways,  an  easement,  the  reasonable  use  of  which  is  para- 
mount to  the  rights  of  all  others:  Gould  on  Waters,  sees. 
87-91,  107-110;  Broadnax  v.  Baker,  94  N.  C.  675;  55  Am. 
Rep.  633;  Angell  on  Watercourses,  7th  ed.,  sec.  536;  16  Am. 
&  Eng.  Ency.  of  Law,  259,  260,  269,  270,  and  notes;  Gwalt- 
ney  v.  Scottish  etc.  Land  Co.,  Ill  N.  C.  547. 

'**  Where  a  stream  is  navigable  for  any  purpose  it  is  gen- 
erally a  nuisance  to  obstruct  it:  Wood  on  Nuisances,  sec. 
464;  State  v.  Dibble,  4  Jones,  107;  State  v.  Parrott,  71  N.  C. 
311;  17  Am.  Rep.  5;  6  Lawson's  Rights,  Remedies,  and  Prac- 
tice, sec.  2936;  State  v.  Harper,  71  N.  C.  314;  Lewis  v.  Keel- 
ing,  1  Jones,  299;  62  Am.  Dec.  168;  Hettrick  v.  Page,  82 
N.  C.  65;  Elliott  on  Roads  and  Streets,  491,  and  note.  This 
principle,  as  a  general  rule,  applies  to  interference  with  the 
right  of  floatage  just  as  to  attempts  to  prevent  the  passage  of 
vessels  in  streams  affording  sufficient  channel  for  them: 
Wood  on  Nuisances,  sec.  464.     But  the  right  of  floatage 
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must  be  exercised  reasonably  and  with  a  due  regard  to  the 
rights  of  riparian  proprietors  and  the  owners  of  the  beds  of 
fresh-water  streams,  especially  such  as  belong  to  the  third 
class  of  navigable  waters  and  are  only  used  as  highways  for 
the  purpose  of  transporting  logs.  The  owners  of  the  soil 
have  a  right  to  the  reasonable  use  of  the  water  as  a  power 
for  propelling  machinery  and  operating  the  various  kinds  of 
mills.  While  the  right  to  an  easement  for  floatage  is  superior 
to  that  of  the  proprietor  of  the  soil,  the  law  enforces  the  use 
of  the  dominant  easement  with  due  regard  to  the  servient 
interest.  A  person  using  a  stream  as  a  highway  for  trans- 
porting logs,  as  well  as  one  in  charge  of  a  steamer  plyitig  on 
navigable  water,  is  answerable  for  wanton  injury  in  even  re- 
moving a  nuisance:  Gwaltney  v.  Scottish  etc.  Land  Co.,  Ill 
N.  C.  547;  Lewis  v.  Keeling,  1  Jones,  299;  62  Am.  Dec.  168. 

The  governing  principle  is  that  the  right  to  the- use  of  a 
water  highway  for  the  transportation  of  timber  is  subject  to 
tlie  maxim  that  we  must  so  use  our  own  as  to  avoid  needless 
injury  to  another.  The  public  have  the  paramount  right  of 
way  in  the  public  roads,  yet  that  does  not  excuse  one  driv- 
ing a  carriage  or  wagon  over  it  for  needlessly  injuring  a  per- 
son or  even  an  animal  that  is  temporarily  obstructing  it: 
Davies  v.  Mann,  10  Mees.  &  W.  545.  It  remains  for  us  ta 
determine  in  each  case  that  may  hereafter  '*'  arise  what  is 
culpable  carelessness  in  the  enjoyment  of  this  easement.  We 
adhere  to  the  announcement  made  by  the  court  in  the  opin- 
ion which  we  are  now  reviewing  {Commissioners  v.  Cataicba 
Lumber  Co.,  115  N.  C.  596,  597),  that  the  right  of  floatage 
must  "be  exercised  with  due  care  for  the  avoidance  of  injury 
to  the  interests  of  the  riparian  proprietors  and  the  owners  of 
the  soil  beneath  the  bed  of  the  stream.  And,  on  the  other 
hand,  it  would  seem  that  if  these  were  floatable  streams,  in 
which  the  public  has  an  easement  for  transportation,  it  would 
be  the  duty  of  the  county  commissioners,  certainly  in  the 
absence  of  express  authority  to  the  contrary,  to  so  construct 
bridges  on  the  highways  as  to  permit  the  use  of  rivers  for 
the  purpose  of  floatage."  If  the  streams  are  highways,  then 
bridges  constructed  over  them  so  as,  by  interposing  a  barrier 
to  floating  logs  every  time  the  rivers  rise  sufficiently  high  to 
carry  them  over  the  shoals,  to  practically  prevent  their  use 
by  the  public  are  unlawful  obstructions:  6  Lawson's  Rights, 
Remedies,  and  Practice,  sec.  2936;  Kean  v.  Stetson,  5  Pick. 
492;  Charlestown  v.  Middlesex,  3  Met.  202*     The  case  last 
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cited  was  one  where  the  county  commissioners  acted  under 
the  authority  of  an  act  passed  by  the  legislature  of  Massa- 
chusetts, empowering  them  especially  to  build  the  bridge, 
but  not  specifying  its  character,  and  Chief  Justice  Shaw,  in 
a  strong  opinion,  announced  the  principle  that  the  county 
authorities  were  not  warranted  in  so  constructing  the  bridge 
as  to  obstruct  the  use  of  the  stream  as  a  highway. 

The  question  of  reconciling  the  conflicting  claims  of  owners 
of  the  soil  of  the  bed  of  the  stream,  who  erect  dams  across 
floatable  rivers  for  the  purpose  of  operating  mills,  is  not  now 
before  us.  The  legislature  has  made  provision  in  certain 
cases  for  opening  dams  so  as  to  permit  the  passage  of  logs 
floated  over  them  to  market  (Code,  sec.  3712),  and  in  chapter 
56  of  the  code,  which  contains  this  provision,  county  commis- 
sioners are  clothed  with  authority  to  '''**  have  streams  cleaned 
out.  It  would  seem  that  these  sections  were  passed  entirely 
with  reference  to  floatable  streams,  because,  without  condem- 
nation, the  commissioners  would  have  no  right  to  enter  upon 
and  clean  out  the  beds  of  streams  which  were  not  natural 
highways. 

It  seems  that  the  low  bridges  constructed  by  the  plaintiffs 
and  their  predecessors  have  been  frequently  destroyed  during 
rises  in  the  rivers  by  trees  floating  down,  but  within  a  few 
years  past  the  injuries  to  them  have  generally  been  caused 
by  logs  that  are  being  transported  to  the  mills  of  the  defend- 
ant conjpany.  We  cannot  destroy  a  great  natural  right 
which  affects  people  scattered  over  hundreds  of  square  miles 
whose  only  prospect  of  disposing  of  valuable  property  is 
dependent  upon  the  use  of  water  for  transporting  timber  to 
market,  in  order  to  save  a  county  the  difference  between  the 
cost  of  bridges  two  or  three  feet  above  the  low-water  mark 
and  more  durable  structures  above  the  high-water  mark. 
Perhaps  it  may  not  be  improper  to  add  that  where  a  stream 
is  not  floatable  it  can  be  used  for  the  transportation  of  logs 
only  by  a  license  from  the  owner  of  the  bed  of  the  stream  or 
the  riparian  proprietor.  Without  such  license  one  who  is 
using  the  stream  for  such  a  purpose  is,  either  as  a  trespasser, 
responsible  for  at  least  nominal  damages,  or,  when  he  creates 
a  nuisance,  for  any  special  damage  shown  to  have  been 
actually  sustained.  It  appears  incidentally  from  the  testi- 
mony that  naany  tributaries  of  the  Catawba  other  than  Johns 
river,  and  of  which  the  floatability  is  not  in  question  here, 
have  been  used  in  aome  way  by  the  defendant  for  transport- 
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ing  logs  to  the  Catawba  and  thence  to  its  mill.  This  inti- 
mation may  serve  as  a  guide  in  regulating  its  conduct  or  in 
adjusting  the  rights  of  those  interested.  In  reference  to  the 
argument  that  no  sufficient  ground  had  been  shown  for 
granting  a  rehearing,  we  need  only  say  that  the  court  was 
not  advertent,  in  its  former  opinion,  to  '''**  the  inconsistency 
of  the  two  tests  of  floatability  given  in  the  same  opinion. 
The  question  was  not  discussed  in  the  opinion,  and  attention 
was  not  directly  called  to  it  on  the  argument. 

On  reviewing  the  rulings  of  the  learned  judge  who  tried 
the  case  below  we  find  no  error,  and  are  of  the  opinion  that 
the  judgment  should  have  been  affirmed.  To  the  end  that 
it  may  be  now  enforced  let  this  opinion  be  certified  to  the 
court  below. 

Petition  allowed.  

Mr.  Justice  FaBCHSs  dissented,  on  the  ground  that  a  stream  affording 
Butiicient  water  to  float  logs  over  the  shoals  in  its  bed  only  when  it  rises 
suddenly  eight  or  ten  times  every  year,  continuing  at  a  sufficient  height  to 
carry  logs  for  a  period  of  time  extending  over  one  or  two  days,  is  not  a 
floatable  highway  in  which  the  public  have  an  easement  superior  to  the 
right  of  riparian  proprietors  and  owners  of  the  bed  of  the  stream. 

Watercoctrses — Navigable — Rights  ov  Public  in. — Riparian  ownera 
hold  their  land  subject  to  the  right  of  the  public  to  use  the  navigable 
rivers  flowing  through  them  as  public  highways:  Brooks  v.  Cedar  Brook  etc 
fmprovement  Co.,  82  Me.  17;  17  Am.  St.  Rep.  459.  A  public  easement  exists 
in  a  stream  which  is  inherently  and  in  its  nature  capable  of  being  used  for 
the  purposes  of  commerce:  7Vcn<  v.  Lord,  42  Me.  552;  66  Am.  Dec.  298,  and 
note.  See,  further,  on  this  subject,  the  extended  notes  to  Miller  v.  Menden- 
hall,  19  Am.  Sc.  Rep.  231,  and  Davis  v.   IVinslow,  81  Am.  Dec.  582. 

WATERCoaR.SK3  —  Navigablk — What  ARE. — To  be  navigable  a  stream 
must  have  sufficient  depth  and  width  to  float  useful  commerce,  the  test 
being  navigable  capacity:  Heyward  v.  Farmers'  Min.  Co.,  42  S.  C.  138;  46 
Am.  St.  Rep.  702,  <tnd  note,  with  the  cases  collected.  See,  also,  the  ex- 
tended notes  to  Miller  v.  Mendenhall,  19  Am.  St,  Rep.  227,  and  Hickok  v. 
Hine,  13  Am.  Rep.  202. 

Watercoorsbs — Floatable  Streams. — A  river,  though  a  non-navigable 
stream,  is  a  highway  for  all  the  people  of  the  state  if  in  its  natural  state  it 
is  capable  of  floating  to  market  logs  and  other  prolucts  of  the  forest: 
Brooks  V.  Cedar  Brook  etc.  Improvement  Co.,  82  Me.  17;  17  Am.  St.  Rep.  459, 
and  note.  A  stream  capable  of  being  commonly  and  generally  useful  for 
floating  rafts  or  logs  for  any  useful  purpose  is  subject  tu  the  public  use  as  a 
passageway:  Weise  v.  Smith,  3  Or.  445;  8  Am.  Rep.  621;  Gerrish  v.  Brown, 
51  Me.  256;  81  Am.  Dec.  569.  A  stream  may  be  a  public  highway  for  the 
floatage  of  logs  when  it  is  capable  in  its  ordinary  and  natural  stage,  in  the 
seasons  of  high  water,  of  valuable  public  use:  Thunder  Bay  Booming  Co.  v. 
Speedily,  31  Mich.  336;  IS  Am.  Rep.  184;  but  a  stream  is  not  navigable  or 
subject  to  public  right  of  way  which  is  not  capable  of  being  used  for  the 
passage   of   boats   or  of   floating  rafts  or   logs,   except  when  swelled   by 
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freshets:  Morgan  v.  King,  35  N.  Y.  453;  91  Am.  Dec.  58,  and  note;  Levrit 
T.  Coffee  County,  77  Ala.  190;  54  Am.  Rep.  55,  and  note.  See,  also,  the 
extended  notes  to  Davia  v.  WinsUno,  81  Am.  Dec.  583;  Hickok  v.  Hiwi,  13 
Am.  Rep.  263,  and  the  notes  to}  Moore  v.  Sanborne,  59  Am.  Deo.  220,  and 
Hubbard  v.  Bell,  5  Am.  Rep.  108. 

WATERCoaRSES. — NEGLiaENOB  IN  Floatino  Loos  IN:  See  the  note  to 
Hopkina  v.  Butte  etc.  Commercial  Co.,  40  Am.  St.  Rep.  440. 

Watbbcoubsbs— Erection  of  Bridges. — The  erection  of  a  bridge  over 
«  non-navigable  stream  is  not  unlawful,  provided  a  convenient  and  suitable 
passageway  up  and  down  is  left  to  the  public,  and  navigation  is  not  mate- 
rially impeded  or  endangered:  Note  to  Lancey  v.  Clifford^  92  Am.  Deo.  565. 
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CsORT. — A  Loan  bt  a  Foreign  Corporation  to  a  citizen  of  another  state, 
secnred  by  mortgage  on  land  in  that  state  at  usurious  interest  there,  is 
governed  in  the  settlement  of  interest  upon  foreclosure  by  the  law  of 
the  latter  state,  although  the  contract  of  loan  and  mortgage  stipulates 
tliat  it  is  "solvable"  by  the  laws  of  the  state  of  the  domicile  of  the  cor- 
poration, and  is  made  with  reference  to  its  laws. 

Usury — Interest  on  Foreclosure.  — If  a  mortgage  is  given  on  land  in  one 
state  to  secure  a  loan  payable  in  another,  the  law  of  the  former  state 
prevails  in  the  settlement  of  interest  upon  foreclosure,  provided  the 
money  loaned  is  used  in  that  state. 

Foreign  Bcjildino  and  Loan  Associations,  whose  charters  invest  them 
with  powers  greatly  in  excess  of  and  not  contemplated  by  a  local  stat- 
ute, are  not  building  and  loan  associations  within  the  purview  of  such 
statute,  and  are  not  entitled  to  claim  any  special  rights  or  powers 
therein  granted  to  such  associations  as  are  organized  according  to  its 
terms,  with  the  limited  powers  and  restricted  purposes  therein  set  out. 

Building  and  Loan  Associations  Proper  are  organizations  created  for 
the  purpose  of  accumulating  funds  by  monthly  subscriptions  or  savings 
of  members  to  assist  them  in  building  or  purchasing  for  themselves 
dwellings  or  real  estate,  by  loaning  to  them  the  requisite  money  from 
the  funds  of  the  society  upon  good  security;  but  such  associations  have 
no  power  to  declare  or  pay  dividends  on  their  stock,  make  loans  at  a 
nsurious  rate  of  interest,  or  carry  on  a  banking  business,  and  whenever 
they  do  these  things  they  cease  to  be  building  and  loan  associations, 
and  are  not  governed  by  or  entitled  to  privileges  under  laws  providing 
for  the  organization  and  management  of  such  societies. 

UaiTRY. — Courts  Look  not  Merely  at  the  Words,  but  at  the  substance, 
of  a  transaction  to  determine  whether  it  is  usurious. 

Usury. — No  Device  or  Cover  can  be  resorted  to  by  building  and  loaa 
associations  by  which  they  can  legally  take  from  those  who  borrow 
their  money  more  than  the  legal  rate  of  interest,  without  incurring  the 
penalties  of  usury  laws. 

Usury. — Transactions  between  Building  and  Loan  Associations  and 
their  borrowing  stockholders  are  simply  loans,  and  usurious  if  they 
require  the  payment  of  more  than  the  amount  loaned  and  legal  interest. 
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OOHSTITUTIONAL  LaW.— If  TwO  CONSTRUCTIONS  OF  A  STATUTE  ARB  POS- 
SIBLE, that  should  be  adopted  which  is  most  reasonable  and  in  accord 
with  the  declared  and  recognized  policy  of  the  state. 

Usury. — Penalties,  Premiums,  or  Fines  amounting  to  more  than  legal 
interest,  and  imposed  for  the  nonpayment  of  money,  are  usurious. 

J.  W.  Hinsdale,  for  the  appellant. 

/.  W.  &  H.  L.  Cooper,  for  the  appellee. 

***'  Clark,  J.  The  following  full  and  convincing  opinion 
prepared  by  Mr.  Justice  Burwell  at  last  term  is  adopted  by 
the  court: 

*'  The  question  between  these  parties  is,  What  sum  is  legally 
due  to  the  corporation  called  the  Atlanta  National  Building 
&  Loan  Association  from  the  plaintiff  on  account  of  a  loan  of 
three  hundred  dollars,  made  by  it  to  him  on  September  11, 
1890,  the  payment  of  which  was  secured  by  a  deed  in  trust 
made  by  the  plaintiff  and  his  wife  to  the  defendant  Gold- 
smith, by  which  they  conveyed  to  him,  as  trustee,  a  certain 
town  lot  in  Murphy,  Cherokee  county? 

"  What  the  defendant  corporation  contends  for  as  its  dues 
under  its  contract  with  the  plaintiff  is  clearly  set  out  in  the 
letter  of  its  able  counsel,  which  has  been  made  by  it  a  part 
of  its  answer.  This  letter  is  dated  March  10,  1892,  is  ad- 
dressed to  the  plaintiff,  and,  after  telling  him  that  the  writer 
is  instructed  'to  foreclose  said  deed  of  trust,'  gives  him  'an 
*•*'  opportunity  to  settle'  without  a  sale  of  his  property,  as 
follows:  'You  were  a  subscriber  to  five  shares  of  the  common 
stock,  Class  "B"  of  said  association,  upon  which  you  have 
paid  the  dues  of  60c  per  month  on  each  share  from  March, 
1890,  to  January,  1891,  inclusive,  eleven  months,  at  $3  per 
month,  $33:  See  By-law,  No.  3.  On  September  11,  1890,  you 
borrowed  $300  from  the  association  and  made  your  note  and 
deed  of  trust  to  secure  the  same  according  to  the  charter  and 
by-laws  of  the  company.  By  this  contract  you  agreed  to  pay 
the  association,  in  addition  to  the  dues  or  monthly  install- 
ments upon  your  stock  which  you  contracted  to  pay  upon 
becoming  a  stockholder,  the  sum  of  $3  per  month  as  interest 
and  premium  on  said  advance  until  the  stock  should  reach 
its  par  value;  and  you  stipulated  that  if  you  failed  to  pay 
promptly,  when  due  and  payable,  the  said  monthly  interest 
or  premium,  fines,  and  monthly  payments  on  said  stock  for  a 
period  of  three  months  after  the  same  became  due,  or  any 
installment  thereof  became  due,  then  at  the  option  of  the  said 
aesociation  the  whole  indebtedness  should  at  once  become  due 
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and  collectible.  You  owe  interest  and  premium  for  the  same 
time  according  to  your  contract — $3  per  month  for  14  months, 
$42.  The  association  has  exercised  its  option,  and  now  re- 
quests due  payment  of  the  whole  indebtedness.  You  owe 
under  your  contract  of  subscription  to  five  shares  of  stock, 
dues  from  February,  1891,  to  March,  1892,  60c  per  share  per 
month,  for  14  months  at  $3  per  month,  $42.  You  likewise 
owe  for  14  months  at  10c  a  share  per  month,  or  50c  per 
month  for  14  months,  $7:  See  By-law,  No.  8.  This  makes  a 
total  of  $91  to  be  added  to  the  principal  of  your  note,  $300, 
which  makes  a  total  of  $391.  By-law  22,  paragraph  22, 
provides:  "After  a  member  has  made  not  less  tlian  11  suc- 
cessive monthly  payments  of  dues,  exclusive  of  the  admission 
or  entrance  fee,  provided  he  has  paid  dues  for  every  month 
up  **'  to  the  date  of  withdrawal  and  all  fines  or  other 
charges  against  him,  he  may  withdraw  the  amount  of  dues 
paid  by  him,  less  that  part  of  the  same  apportioned  to  the 
expense  fund,"  as  prescribed  in  by-law  No.  25,  with  interest 
at  6  per  cent  per  annum  for  the  average  time  on  the  amount 
withdrawable.  Paragraph  4  of  the  same  by-law  provides: 
"No  withdrawal  of  sliares  which  are  in  arrears  will  be  al- 
lowed until  such  arrears  with  all  fines  and  other  charges 
have  been  paid;  payment  of  dues  must  be  continued  until 
the  month  of  actual  withdrawal;  the  admission  or  entrance 
fee  and  the  ten  cents  per  share  per  month  appropriated  to 
the  expense  fund  cannot  be  withdrawn.  Sixty  days'  notice 
in  writing  to  be  signed  by  the  shareholder  is  required  for  all 
withdrawals.  A  withdrawal  fee  of  $3  must  be  paid  on  each 
certificate.  Each  notice  to  withdraw  will  have  attention  in 
order  in  which  it  is  received.  Dues  are  the  monthly  install- 
ments paid  on  shares,  and  do  not  include  the  admission  or 
entrance  fee  of  one  dollar  per  share."  By-law  25  provides: 
"Tliere  shall  be  retained  and  reserved  from  the  montlily 
dues  paid  on  the  shares  the  sum  of  ten  cents  per  month  per 
share  for  the  payment  of  expenses,  to  be  known  as  the  ex- 
pense fund.  The  excesses  over  and  above  expenses  to  go  to 
the  profit  account."  In  this  settlement  the  company  will 
concede  to  you  the  withdrawal  value  of  your  shares  as  if  you 
were  not  in  arrears.  Your  dues  on  stock  from  March,  1890, 
to  March  1892,  at  $3  per  month,  would  be  $75,  less  expense 
fund  ten  cents  a  share,  fifty  cents  a  month,  for  25  months, 
$12 — leaving  due  $62.50.  Add  interest  at  6  per  cent  for 
average  time,  12  months  and  a  half,  $3.40 — making  $65.90, 
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less  withdrawal  fee  $3 — leaving  $62.90.  So  deducting  from 
$391,  the  credit  of  $62.90  we  have  $328.10  as  the  amount 
which  the  association  is  now  claiming  to  be  due  by  you.  If 
the  same  shall  be  paid  without  foreclosure  you  will  be  re- 
lieved of  the  additional  expense  ®®®  of  10  per  cent  of  $32.10, 
attorney's  fee  and  expense  of  sale.  Unless  you  shall  at  once 
pay  to  me  the  amount  due  by  you  to  said  association,  I  shall 
under  my  instructions  proceed  to  foreclose  the  deed  of  trust 
according  to  law.  I  will  call  your  attention  to  the  fact  that 
this  contract  is  solvable  in  Georgia,  and  is  made  with  refer- 
ence to  its  laws.  The  courts  of  Georgia  have  decided  such 
a  contract  to  be  valid  and  binding.' 

"The  defendant  is  organized  under  the  laws  of  the  state 
of  Georgia  and  an  examination  of  its  charter,  a  copy  of 
which  is  filed  with  the  brief  of  its  counsel,  discloses  the  fact 
that  the  scope  of  its  power  is  very  extensive.  '  The  object 
of  said  association,'  it  is  said,  *  shall  be  pecuniary  profit  for 
its  stockholders,  to  encourage  the  saving  of  small  sums  of 
money,  to  aid  persons  of  limited  means  in  obtaining  homes; 
the  accumulation  of  a  fund  which  shall  be  paid  in  monthly 
installments  by  its  stockholders,  and  lending  the  same  on 
real  estate,  personal,  or  other  acceptable  security  to  members 
of  said  association  or  to  persons  not  members  thereof  or  to 
corporations,  and  to  take  and  hold  deeds,  mortgages,  execu- 
tions, or  other  liens,  or  personal  security  therefor;  to  sell, 
assign,  transfer,  or  otherwise  dispose  of  all  such  securities 
or  any  part  thereof;  to  make,  issue,  and  sell  bonds  or  other 
obligations,  based  on  the  security  and  property  held  by  the 
association;  to  buy,  sell,  own,  and  deal  in  any  real  or  per- 
sonal property;  to  improve  any  such  real  estate  by  erecting 
buildings,  machinery,  or  other  appliances  for  increasing  the 
value  thereof,  to  lease  or  rent  the  same,  and  to  sell  the  same 
for  cash  or  on  installments;  also  to  act  as  agent  or  trustee  for 
the  investment  and  management  of  funds  for  persons,  corpo- 
rations, administrators,  executors,  guardians,  and  trustees. 
To  carry  out  all  of  which  objects,  as  well  as  to  do  any  and 
all  other  acts  or  things  necessary  and  lawful  in  the  prosecu- 
tion and  management  of  said  business  ^^'^  and  businesses, 
petitioners  pray  to  be  invested  with  full  power  and  authority.' 

"And  by  its  charter  it  is  given  full  power  and  authority  to 
carry  out  all  these  objects  of  its' organization. 

"  Now,  if  we  leave  out  of  our  consideration,  for  the  present, 
all  questions  about  the  alleged  special  powers  and  privileges 
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of  this  corporation,  and  all  questions  that  pertain  to  the 
intricacies  of  the  business  of  building  and  loan  associations, 
and  the  application  of  payments  made  by  the  borrower  from 
such  an  association  on  stock  in  liquidating  his  indebtedness, 
we  have  here  a  loan  of  money  made  by  a  foreign  corporation 
to  a  citizen  of  this  state  and  secured  by  mortgage  on  land  in 
this  state,  at  a  rate  that  is  plainly  usurious  under  the  law 
here,  twelve  per  cent  (six  per  cent  as  interest  and  fifty  cents 
per  month  as  premium),  and  an  insistence  by  the  foreign 
lender  that,  because  it  is  stipulated  in  the  contract  that  it  is 

*  solvable'  in  the  foreign  state  and  is  made  with  reference  to 
its  laws,  and  those  laws  allow  the  taking  by  it  of  that  rate  of 
interest  for  the  loan  of  money,  the  courts  of  this  state  are 
bound  to  enforce  such  a  contract  by  a  decree  of  foreclosure. 

"The  proposition  challenges  careful  attention.  It  is  im- 
portant that  foreign  capital  invested  within  our  borders  shall 
have,  to  the  very  utmost,  its  just  dues,  and  that  it  shall  find 
our  courts  ready  now,  as  they  have  always  been,  to  protect 
its  interest  and  enforce  all  its  lawful  rights.  But  it  is  im- 
portant also  that  the  settled  policy  of  the  state  should  be 
upheld  by  its  courts,  and  that  schemes  which  to  them  seem 
manifestly  adopted  merely  to  evade  its  usury  laws  should  not 
be  allowed  to  bring  about  a  virtual  abrogation  of  those  stat- 
utes. 

"  If  a  foreign  bank  or  other  lender  of  money  may  establish 
local  branches  or  oflBces  in  this  state,  and  through  its  agents 
solicit  and  take  application  for  loans  on  mortgages  of  land 
****  here  to  be  sent  to  the  home  ofiice  to  be  passed  upon  and 
allowed  there,  and  if,  because  of  such  arrangement,  and  the 
insertion  of  a  statement  put  in  the  note  or  mortgage  that  the 
contract  is  '  solvable'  in  the  foreign  jurisdiction  and  is  made 

*  with  reference  to  its  laws,'  the  courts  of  this  state  are  required 
to  enforce  such  contracts,  and  decree  a  foreclosure  of  the 
mortgage  and  a  sale  of  the  land,  that  the  foreign  usurer  may 
have  his  usury,  then  surely  will  it  have  come  to  pass  that  it 
is  no  longer  true  that  there  is  no  *  cover  or  device'  by  which 
the  wholesome  restraints  put  upon  the  money  lenders  by  our 
statutes  may  be  escaped. 

"Upon  this  subject  there  is  in  Martin  r.  Johnson,  84  Ga. 
481,  a  most  emphatic  declaration  from  the  highest  court  of 
the  state  that  is  the  domicile  of  the  defendant  corporation. 
A  loan  of  money  had  been  made  by  a  citizen  of  Massachu- 
setts through  an  agent  in  Georgia  to  a  citizen  of  the  latter 
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state,  secured  by  mortgage  on  land  there  but  payable  in  the 
former  state.  It  was  contended  that  the  rights  of  the  mort- 
gagee were  not  to  be  governed  by  the  laws  of  Georgia  in 
respect  to  usury,  because  the  note  was  payable  in  Massachu- 
setts. The  court  said:  'If  this  court  should  hold  that  a  note 
made  in  this  state  but  payable  in  the  state  of  Massachusetts 
for  money  advanced  by  the  agent  of  a  person  who  resides  in 
Massachusetts  could  be  collected  notwithstanding  it  con- 
tained sixteen  per  cent  usurious  and  unlawful  interest,  then 
the  law  of  this  state  as  to  usury  would  be  inoperative  and 
useless;  the  money  lenders  of  those  states  that  have  no  usury 
laws,  but  which  allow  to  be  collected  any  rate  of  interest  con- 
tracted for,  could  flood  this  state  with  their  agents,  and  by  the 
loan  of  money  exact  the  highest  rate  of  interest,  even  a  hun- 
dred per  cent.* 

"  It  seems,  therefore,  that  the  principle  for  which  the  de- 
fendant corporation  contends  is  denied  in  the  courts  of  its 
®®®  own  domicile — that  a  foreign  money  lender,  loaning 
money  in  Georgia  oti  mortgage  on  Georgia  land,  must  be  con- 
tent in  a  foreclosure  proceeding  to  have  the  amount  due 
determined  by  Georgia  law. 

'*  The  reasons  that  support  the  rule  there  are  valid  here. 
The  rules  of  comity  require  us  to  allow  foreign  corporations  a 
standing  in  our  courts  to  enforce  the  valid  contracts  they 
may  have  made  with  our  citizens,  and  all  such  liens  upon 
property  situated  within  this  state  as  they  have  lawfully 
acquired.  But  that  comity  does  not  require  that  we  should 
allow  foreign  corporations  to  enforce  contracts  here,  if  such 
enforcement  would  be  in  conflict  with  our  laws,  and,  being 
thus  in  conflict,  the  enforcement  thereof  would  work  against 
our  own  citizens,  and  give  to  the  foreigner  an  advantage 
which  the  resident  has  not:  Walters  v.  Whitlock^  9  Fla.  86;  76 
Am.  Dec.  607.  Much  less  does  it  require  that  we  should 
allow  a  Georgia  corporation  to  enforce  a  mortgage  loan  which 
is  illegal  and  void  by  our  laws  (  Ward  v.  Sugg,  113  N.  C.  489), 
while  in  that  state  the  rule  is  as  stated  in  Martin  v.  Johnson^ 
84  Ga.  481. 

"  It  is  well  settled,  so  well  settled  that  authorities  need  not 
be  cited,  that  a  purely  personal  contract  made  in  one  place 
to  be  executed  in  another  is  to  be  governed  by  the  laws  of 
the  place  of  performance.  This  general  rule  is  subject  to  the 
qualification  that  the  parties  act  in  good  faith,  and  that  the 
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form  of  the  transaction  is  not  adopted  to  disguise  its  real 
character:  Tyler  on  Usury,  83. 

'*  Now,  it  seems  very  manifest  to  us,  considering  all  the 
facts  and  circumstances,  that  this  Georgia  corporation  re- 
quired the  plaintiflF,  a  citizen  and  resident  of  this  state,  to 
declare,  in  the  obligation  given  by  him  to  it  for  the  money 
loaned  him,  that  the  contract  was  solvable  in  that  state  and 
was  made  with  reference  to  its  laws,  not  because  it  was  con- 
templated **•  by  either  of  the  parties  that  the  money  would 
be  paid  there,  or  that  the  parties  would  enforce  their  respect- 
ive rights  under  the  contract  in  the  courts  of  that  state,  but 
because  this  money  lender  desired  to  escape  the  restraints  of 
the  laws  of  this  state,  and,  by  this  formal  declaration  in- 
serted in  the  contract,  compel  the  courts  of  this  state,  in  a 
suit  for  the  foreclosure  of  the  mortgage,  to  adjust  the  rights 
of  the  parties  according  to  the  laws  of  Georgia  and  the  deci- 
sions of  its  courts,  and  in  disregard  of  the  laws  of  this  state 
and  the  decisions  of  this  court. 

"  The  by-law  in  relation  to  the  establishment  of  local 
branches  is  as  follows:  'In  accordance  with  the  authority 
conferred  in  its  charter,  this  association  will  establish  local 
branches  in  Georgia  and  other  states  at  such  points  as  the 
board  of  directors  may  approve.  The  local  branches  shall 
elect  their  own  officers  and  directors,  and  may  make  such 
by-laws  as  they  desire  to  govern  their  own  bodies,  not  incon- 
sistent with  those  of  the  parent  office.  The  treasurers  of  the 
local  branches  shall  give  such  bonds  to  the  association  for 
the  faithful  performance  of  duties  and  the  prompt  remittance 
of  all  collections  by  them  as  the  board  of  directors  of  the 
parent  office  shall  determine  in  each  particular  case.  They 
shall  receive  two  per  cent  on  all  collections  from  the  local 
branches  made  and  paid  over  to  the  treasurer  of  the  parent 
office  by  them.' 

"  It  appears  from  the  record  that  there  was  a  *local  branch* 
at  Murphy,  through  which  this  loan  was  negotiated.  It  is 
evident  that  the  borrower  was  expected  to  make  his  payments 
to  the  treasurer  of  this  local  board,  who  was  under  bond  '  to 
the  association'  for  the  prompt  remittance  of  all  collections. 
The  by-laws  provided  for  compensation  for  this  treasurer — 
two  per  cent  of  his  collections.  The  local  treasurer  must  be 
considered  the  collecting  agent  of  the  association.  A  pay- 
ment to  him  must  be  ®**  considered  a  payment  to  the  asso- 
ciation.    Asseveration  that  he  is  the  agent  of  the  local  branch, 
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not  the  parent  company — that  he  was  expected  to  receive  and 
remit  money,  not  as  agent  of  the  lender  to  whom  he  had 
given  bond  for  the  faithful  performance  of  his  duties,  but  of 
the  borrower — cannot  avail.  It  is  evident  that  this  contract, 
which  the  borrower  was  required  to  say  was  solvable  in  Geor- 
gia, was,  in  fact,  to  be  solved  by  payments  to  this  local  treas- 
urer, and  that  the  form  of  the  transaction  was  adopted  to 
disguise  its  real  character. 

"Considering  the  transaction,  therefore,  without  any  re- 
gard to  the  intricate  questions  pertaining  to  what  are  called 
building  and  loan  associations,  but  merely  as  a  loan  of 
money  made  by  a  money-lending  corporation  of  another 
state  through  its  local  branch  in  this  state,  in  the  manner 
detailed  in  the  case  on  appeal,  to  a  citizen  here,  we  conclude 
that,  in  this  contest  between  the  parties  as  to  their  respect- 
ive rights  and  liabilities  under  the  contract,  those  rights  and 
liabilities  must  be  determined  by  the  laws  of  this  state;  that 
it  is  in  truth  a  North  Carolina  contract,  to  be  governed  by 
our  laws,  and  not  a  Georgia  contract,  to  be  governed  by  the 
laws  of  that  state. 

"If  there  was  no  local  board  and  no  local  treasurer;  if 
the  application  of  this  resident  of  North  Carolina  for  a  loan 
of  money  to  be  secured  by  a  mortgage  on  land  in  this  state, 
to  be  executed  here,  had  been  forwarded  directly  to  the  home 
office  of  this  foreign  corporation,  and  had  been  there  granted 
upon  the  condition  that  the  note  or  bond  given  by  the  bor- 
rower should  be  made  payable  at  the  home  office,  and  should 
bear  interest  at  a  rate  allowed  by  the  laws  of  that  jurisdic- 
tion, but  illegal  here,  it  has  been  declared  by  high  authority 
that,  in  a  suit  to  foreclose  the  mortgage,  the  decree  of  fore- 
closure will  limit  the  recovery  of  the  lender  to  the  rate  of  in- 
terest allowed  by  the  laws  of  this  state.  ***  Wharton,  in  his 
treatise  on  the  Conflict  of  Laws,  section  507,  says  of  the  ques- 
tion: 'Whether,  when  a  mortgage  is  given  as  security  for  a  loan, 
and  the  mortgage  is  in  one  state,  and  the  place  of  payment  of 
the  loan  in  another,  the  law  of  the  former  state  or  that  of  the 
latter  state  is  to  prevail  in  the  settlement  of  interest';  that  it 
has  been  frequently  litigated  in  the  United  States,  and  '  with 
results  which,  on  their  face,  are  irreconcilable.*  And  the 
learned  author  says:  *  The  true  test  is,  Was  the  mortgage 
merely  a  collateral  security,  the  money  being  employed  in 
another  state  and  under  other  law,  or  was  the  money  em- 
ployed on  the  land  for  which  the  mortgage  was  given?    If 
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the  former  be  the  case,  then  the  law  of  the  place  where  the 
money  was  actually  used,  and  not  that  of  the  mortgage,  ap- 
plies. If  the  latter,  then  the  law  of  the  place  where  the  mort- 
gage is  situate  must  prevail.' 

•'  It  is  stated  in  the  elaborate  brief  of  the  learned  counsel 
for  appellant  that  the  authorities  cited  by  Wharton  do  not 
sustain  the  rule  thus  laid  down  by  hini.  Among  these  cases 
is  Chapman  v.  Robertson,  7  Paige,  627,  in  which  it  was  ad- 
judicated, as  stated  in  the  head-notes  of  that  case  in  31  Am. 
Dec.  264,  that  'the  construction  and  validity  of  personal 
contracts  depend  on  the  laws  of  the  place  where  they  were 
made,  unless  they  were  entered  into  with  the  view  of  being 
performed  elsewhere,'  and  also  that  '  transfer  of  land  or  other 
heritable  property,  and  the  creation  of  liens  thereon,  is  gov- 
erned by  the  laws  of  the  place  where  such  property  is  situ- 
ate.' Of  this  case,  Folger,  J.,  said  in  Dickinson  v.  Edwards, 
77  N.  Y.  573,  33  Am.  Rep.  671:  'Chapman  v.  Robertson,  7 
Paige,  627,  31  Am.  Dec.  264,  is  a  case  often  cited  and  relied 
upon,  but  it  does  not  impinge  the  general  rule  that  the  valid- 
ity of  a  purely  personal  contract  is  to  be  tried  by  the  law  of 
the  place  of  its  performance.  The  learned  chancellor  con- 
cedes that  the  case  would  have  come  clearly  under  that  prin- 
ciple ®*'  if  the  contract  in  suit  had  been  only  the  personal 
contract  of  the  defendant;  but  he  holds  that,  as  it  was  a 
mortgage  actually  executed  here,  by  a  resident  here,  upon 
land  here,  for  money  borrowed  to  be  used  here,  though  to  be 
returned  elsewhere,  the  law  of  this  state  would  fix  the  legal- 
ity of  the  rate  of  interest  reserved,  and  he  further  reasons  that 
the  contract  was  partially  made  here  actually  in  reference  to 
our  laws,  with  an  appeal  to  our  courts  contemplated  by  the 
parties  if  necessary.' 

"A  distinction  seems  thus  to  be  clearly  recognized  between 
a  contract,  '  purely  personal,'  as  for  instance  a  promissory 
note  executed  in  this  state  but  made  payable  bona  fide'  in 
Georgia,  and  a  contract  not  '  purely  personal,'  as  for  instance 
a  loan  of  money  by  a  citizen  of  Georgia  to  a  resident  here  to 
be  repaid  in  that  state  and  to  be  evidenced  by  note,  so  pay- 
able, and  mortgage  on  land  in  this  jurisdiction.  In  Jackson 
V.  American  Mortgage  Co.,  88  Ga.  756,  Bleckley,  C.  J.,  speak- 
ing of  a  loan  of  money  made  by  the  defendant  to  the  plaintiff 
in  New  York,  but  secured  by  mortgage  on  land  in  Georgia, 
where  he  resided,  says:  'There  was  not  one  contract  for 
making  the  notes  and  another  for  securing  them  by  a  con- 
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veyance,  but  a  part  of  one  and  the  same  contract  was  ex- 
pressed.in  the  notes,  and  a  part  in  the  deed  executed  at  the 
same  time.  There  was  no  intention  to  make  a  loan  without 
having  it  secured  both  by  the  notes  and  the  deed.  It  was 
therefore  impossible  to  accomplish  the  object  without  calling 
in  the  laws  of  Georgia  as  a  part  of  the  transaction.  New 
York  had  no  law  which  could  make  any  contract  conveying 
land  situated  in  Georgia  operative  or  obligatory.  As  the 
laws  of  Georgia  would  thus  be  essential  with  respect  to  a 
part  of  the  transaction,  that  law  if  possible  ought  to  be  ap- 
plied to  the  whole.  There  was  no  intention  to  make  a  mere 
personal  contract,  but  the  scheme  was  to  make  one  partly 
personal  ***  and  partly  confined  by  its  very  nature  to  a  given 
situs,  to  wit,  the  state  of  Georgia.'  See,  also,  Martin  v.  John- 
son, 84  Ga.  481,  which  was  a  suit  to  foreclose  a  mortgage, 
the  debt  being  payable  in  Massachusetts.  It  is  there  said : 
'There  is  a  portion  of  the  contract  which  under  no  circum- 
stances could  be  enforced  in  the  state  of  Massachusetts — 
that  as  to  the  land  upon  which  it  is  sought  to  set  up  a  lien. 
Nor  do  we  readily  see  how  any  portion  of  this  contract  could 
be  enforced  in  the  state  of  Massachusetts  against  a  person 
resident  in  the  state  of  Georgia.' 

'*  The  difference  in  the  contracts  makes  a  difference  in  the 
rule  applicable  to  their  enforcement.  Hence,  in  Pine  v.  Smith 
11  Gray,  38,  it  was  decided  that  a  note  made  in  Massachu. 
setts  and  secured  by  mortgage  on  land  in  that  state,  although 
payable  in  New  York,  was  to  be  construed  by  the  Massachu- 
setts law;  and  in  Thompson  v.  Edwards,  85  Ind.  414,  it  was 
held  that  if  A  of  Indiana  borrowed  in  Indiana,  on  notes  se- 
cured by  a  mortgage  on  land  there,  money  of  a  citizen  of  New 
York,  some  of  the  note  being  payable  in  New  York  and  some 
specifying  no  place  of  payment,  the  contract  was  an  Indiana 
contract,  and  the  question  of  its  being  usurious  was  to  be 
tested  by  the  law  of  that  state.  In  Pancoast  v.  Travelers'  Ins. 
Co.,  79  Ind.  172,  the  notes  and  mortgage  were  payable  in 
Connecticut,  and  the  court  said:  'It  is  true  that  the  notes 
and  mortgage  are  made  payable  in  Hartford  in  the  state  of 
Connecticut.  But  it  is  true  that  they  were  executed  in  this 
state,  the  mortgagor  lives  in  this  state,  the  lands  lie  in  this 
state,  and  from  the  terms  of  the  mortgage  it  is  clear  that  the 
intention  of  the  parties  was  that  the  contract  was  to  be  en- 
forced  in  this  state.  The  mortgage  could  be  enforced  no- 
where else.     In  such  a  case  the  law  of  this  state  governs,  the 
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rate  of  interest  being  fixed  in  accordance  with  the  laws  of 
this  state.' 

**••  "The  doctrine  which  Dr.  Wharton  announces  seems  to 
us  just  and  reasonable.  It  has  been  repeatedly  held  that 
euch  transactions  would  constitute  'doing  business'  in  this 
etate,  so  as  to  subject  the  foreign  money  lender  thus  conduct- 
ing himself  to  a  license  tax:  Murfree  on  Foreign  Corpora- 
tions, sees.  65,  69,  and  cases  cited.  The  contention  of  the 
defendant  corporation  seems  to  us  to  amount  to  this:  That  it 
must  be  allowed  to  do  business  in  North  Carolina  in  total 
disregard  of  North  Carolina's  statutes  and  the  decisions  of 
her  courts;  that  it  shall  be  allowed  to  take  mortgages  on 
North  Carolina  land  from  a  resident  owner  for  money  loaned 
to  the  resident,  to  be  used  here,  and  foreclose  them  in  North 
Carolina  courts,  where  alone  jurisdiction  for  foreclosure  could 
reside  and  where  alone  it  must  have  contemplated  enforcing  its 
rights  if  a  resort  to  courts  should  be  necessary,  not  by  North 
Carolina  statutes  and  the  decisions  of  her  courts,  but  by 
Georgia  statutes  and  the  decisions  of  its  courts;  in  fine,  that 
it  shall  be  allowed  to  override,  in  the  courts  of  this  state,  the 
laws  of  this  state  and  its  well-settled  policy  as  to  the  borrow- 
ing and  lending  of  money. 

"  We  cannot  accede  to  this  proposition,  but,  instead,  we 
choose  to  adopt  the  doctrine  announced  by  Wharton,  quoted 
above,  which  seems  to  us  more  reasonable,  and  which  he  as- 
sures us  is  sustained  by  the  autiiorities. 

"  We  have,  indeed,  as  it  appears  to  us,  an  aSirmance  of 
that  doctrine,  in  Commissioners  v.  Atlantic  etc.  R,  R.  Co.,  77 
N.  C.  289,  where  the  learned  Justice  Rodman,  speaking  of 
certain  bonds  which  the  defendant  company  had  delivered  in 
New  York,  and  which  were  payable  there,  and  which,  it  was 
contended,  were  '  governed  by  the  laws  of  New  York  in  re- 
spect to  the  rate  of  interest,* says:  'These  bonds  were  clearly 
a  North  Carolina  contract;  the  precedent  debt,  which  was 
the  consideration,  was  incurred  and  payable  in  North  Caro- 
lina; *•*  both  parties  resided  in  North  Carolina.  The  bonds 
were  secured  by  a  mortgage  on  real  property  in  North  Caro- 
lina, which  could  only  be  enforced  through  the  courts  of  this 
state.  In  our  opinion  the  bonds  could  legally  bear  no  greater 
rate  of  interest  than  that  allowed  in  North  Carolina.' 

"Now,  if  the  reason  given  by  this  able  judge  for  declaring 
that  these  bonds  were  clearly  a  North  Carolina  contract  be 
Analyzed,  it  will  be  found  that  the  fact  that  *  both  parties 


852  Meroney  v.  Atlanta  B.  &  L.  Assn.     [N.  Carolina, 

resided  in  North  Carolina*  could  not  have  been  an  important 
factor,  for  in  Roberts  v.  McNeely,  7  Jones,  506,  78  Am.  Dec. 
261,  it  was  proved  that  both  parties  lived  in  Salisbury  in  this 
state,  and  yet  the  contract  between  them,  a  promissory  note, 
executed  at  their  residence,  but  payable  in  New  York,  was 
declared  to  be  governed  by  the  law  of  that  state  as  to  the 
rate  of  interest  it  would  bear — to  be  a  New  York  contract  in 
this  respect.  The  really  controlling  reason  for  the  conclusion 
announced  so  unhesitatingly  about  that  contract  seems  ta 
have  been  that  the  parties  manifestly  contemplated  the 
courts  of  North  Carolina  as  the  tribunal  for  the  enforcement 
of  the  contract,  the  security,  the  mortgage,  being  enforceable, 
as  is  there  said,  only  through  the  courts  of  this  state,  and, 
this  being  so,  the  laws  of  the  former  must  govern  the  rate  of 
interest. 

"We  do  not  deem  it  necessary  to  discuss  each  one  of  the 
many  authorities  cited  by  defendants  to  show  that  our  courts 
must  be  governed  by  the  decisions  of  the  courts  of  Georgia  in 
ascertaining  what  is  due,  on  an  accounting,  from  this  mort- 
gagor to  this  mortgagee.  In  not  one  of  them,  so  far  as  we  can 
see,  did  the  court  enforce  a  contract  which  was  illegal  and 
void  by  the  law  of  the  forum,  illegal  and  void  by  the  law  of 
the  place  where  the  contract  was  made,  and  illegal  and  void 
by  the  law  rei  sitse,  and  valid,  if  at  all  so,  only  by  the  lex  loci 
solutionis. 

''Falls  V.  United  States  etc.  Co.,  97  Ala.  417,  38  Am.  St. 
Rep.  194,  **''  was  an  action  to  foreclose  a  mortgage.  The 
facts  were  very  similar  to  those  in  our  case.  The  court  de- 
cided that  'the  contract  which  gave  rise  to  the  present  suit 
is  an  Alabama  contract,  and  can  only  be  enforced  to  the  ex- 
tent our  statutes  permit,'  and  added:  'Any  statute  of  this 
state  which  may  be  supposed  to  confer  on  building  and  loan 
associations  the  right  to  charge  more  than  eight  per  cent  in- 
terest, even  if  we  concede  such  statutory  authority,  must  be 
confined  in  its  operation  to  such  corporations  as  are  char- 
tered in  Alabama.  It  cannot  be  supposed  that  our  legisla- 
tion had  a  greater  purpose  or  intent  than  that.'  In  that 
case,  as  in  this,  the  borrower  was  required  to  have  paid  three 
months'  installment  on  stock  before  he  could  obtain  a  loan, 
and  yet  that  court  declares  that  the  transaction  was  '  practi- 
cally a  loan  of  money,'  and  quotes  from  Uhlfelder  v.  Carter, 
64  Ala.  527,  the  following  language: '  In  determining  whether 
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«  contract  is  infected  with  usury,  its  substance  and  effect,  not 
its  form,  are  material.' 

"Holding,  therefore,  as  we  must,  that  the  contract  of  a 
loan  between  this  mortgagor  and  mortgagee  is  governed  by 
the  laws  of  this  state,  we  come  to  the  question.  What  is  due 
the  mortgagee  according  to  those  laws? 

*'  We  are  met  at  the  threshold  of  this  investigation  by  the 
contention  of  the  defendant  corporation  that  being  a  *  build- 
ing and  loan  association'  it  is  entitled  to  exercise  the  same 
powers  and  privileges  as  if  it  had  been  organized  in  tliis 
fitate  according  to  the  provisions  of  the  code,  volume  2,  chap- 
ter 7;  that  the  same  effect  is  to  be  given  to  its  contract  with 
the  plaintiff,  as  if  it  were  a  North  Carolina  corporation, 
formed  in  strict  compliance  with  the  provisions  of  that  chap- 
ter of  the  code,  and  therefore  entitled  to  exercise  special 
powers  and  privileges. 

"'A  building  and  loan  association  is  an  organization  ®*® 
created  for  the  purpose  of  accumulating  a  fund  by  the 
monthly  subscriptions  or  savings  of  its  members  to  assist 
them  in  building  or  purchasing  for  themselves  dwellings 
or  real  estate  by  loaning  to  them  the  requisite  money  from 
the  funds  of  the  society  upon  good  security':  2  Am.  &  Eng. 
Ency.  of  Law,  604.  Mr.  Endlich  (Endlich  on  Building  Asso- 
ciations, sec.  283),  speaking  of  the  proper  and  legitimate 
purposes  of  the  creation  of  such  corporation,  says:  'To  all 
practical  intents,  it  may  be  said  to  be  to  enable  a  number  of 
associates  to  combine  and  invest  their  savings  to  mutual 
advantage,  so  that  from  time  to  time  any  individual  among 
them  may  receive  out  of  the  accumulation  of  the  pittances 
whieli  each  contributes  periodically  a  sum,  by  way  of  loan, 
wherewith  to  buy  or  build  a  house,  mortgaging  it  to  the  as- 
€Ocintion  as  security  for  the  money  borrowed,  and  ultimately 
making  it  absolutely  his  own  by  paying  off  the  encumbrance 
■out  of  l)is  subscription.  It  is  only  so  far  as  they  serve  these 
purposes  and  are  confined  to  the  objects  necessarily  involved 
therein  that  the  acts  of  building  associations  fall  properly 
within  the  powers  granted.  As  soon  as  they  transgress 
these  limits,  they  are  ultra  vires.' 

*'  Nearly  every  state  in  the  Union  has  a  general  statute 
relating  to  the  incorporation  of  building  and  loan  associa- 
tions or  associations  of  that  class  called  by  some  name 
of  similar  import.  Each  of  these  statutes  differs  from  the 
other.     All  agree  in  this,  that  the  contemplated  organizations 
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are  all  strictly  co-operative  in  their  nature.  Professor  H.  B. 
Adams,  of  Johns- Hopkins  University,  an  eminent  writer  on 
economics,  in  his  essay  on  corporations,  in  volume  13  of  Ap- 
pleton's  Encyclopedia  (Annual,  1888)  speaks  of  these  asso- 
ciations as  a  '  peculiarly  American  form  of  co-operation.' 
Mr.  A.  B.  Burke,  to  whom  Mr.  Endlich  acknowledges  hia 
indebtedness  in  a  note  to  section  7  of  his  work,  cited  hereto- 
fore, has  lately  used  the  following  language  in  a  journal  ®** 
published  in  the  city  of  Philadelphia:  '  As  the  term  "  building 
society"  is  very  indefinite,  and  as  applied  to  Philadelphia 
societies  an  actual  misnomer,  it  is  necessary  to  specify  ex- 
actly what  is  meant  by  such  society.  The  name  was  first 
applied  to  organizations  which  built  houses  to  be  sold.  It 
was  also  applied  to  speculative  loan  associations  whose  stock- 
holders had  no  relations  with  the  borrower  except  that  of 
lenders  of  money;  and  more  recently  it  has  been  applied  to 
*'  national"  loan  associations,  having  agencies  all  over  the 
Union,  and  salaried  officers  and  agents.  The  term  "  building 
society"  as  here  used  is  not  intended  to  apply  to  any  organ- 
ization of  the  character  above  mentioned.  It  is  essential 
that  the  true  plan  should  be  clearly  understood,  and  that  its 
co-operative  principles  should  be  faithfully  followed,  or  those 
who  are  tempted  to  imitate  the  Philadelphia  workingnian  in 
buying  a  house  may  ....  lose,  not  only  their  money,  but 
their  faith  in  co-operative  enterprises.' 

"  If  we  consider  the  scope  of  the  powers  of  this  corpora- 
tion, we  find  that  they  far  exceed  those  conferred  upon 
'  liomestead  and  building  associations'  by  the  code  of  this 
state.  The  powers  conferred  upon  it  have  been  heretofore 
fully  set  out,  and  need  not  be  repeated.  Suffice  it  to  say  that 
it  has  powers  under  its  charter  to  do  things  far  exceeding  in 
risk  the  assisting  of  its  members  *in  building  or  purchasing 
for  themselves  dwellings  or  real  estate.' 

'*If  we  consider  the  manner  in  which  its  funds  are  to  be 
raised,  we  find  that  it  is  not  by  '  accumulating  a  fund  from 
the  monthly  subscriptions  or  savings  of  its  members,'  but 
mainly  by  inducing  capitalists  to  invest  their  surplus  in  one 
or  the  otlier  of  the  kinds  of  stock  provided  for  in  the  follow- 
ing by-law:  *  2.  Full  pay  interest  bearing  stock  in  class  B^ 
which  shall  be  sold  at  fifty  dollars  per  share,  and  which  shall 
bear  interest  at  six  per  cent  per  annum,  payable  semi-annu- 
ally, ••"  on  fifty  dollars  per  share.  This  stock  shall  be  re- 
deemable upon   maturity  of  the  installment  stock  in  said 
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class,  at  one  hundred  dollars  per  share,  less  the  aggregate 
sum  of  dividend  paid  thereon.' 

** '  3.  Permanent  investment  stock,  which  shall  be  sold  at  one 
hundred  dollars  per  share,  and  which  shall  participate  in  the 
profits  of  the  association  from  the  date  of  issuing  the  certifi- 
cate of  stock,  to  be  paid  semi-annually,  to  wit,  on  the  first  day 
of  February  and  August  of  each  year.  The  par  value  of  all 
stock  at  maturity  shall  be  one  hundred  dollars  per  share.  A 
member  may  hold  any  number  of  shares.' 

"A  corporation  having  the  authority  to  incur  such  risks 
and  responsibilities,  and  deriving  its  funds  from  such  a  source 
in  whole  or  in  part,  is  not  a  building  and  loan  association 
except  in  name.  It  is  merely  a  money  lending,  dividend 
paying  corporation,  to  which,  for  some  purposes,  some  features 
of  a  'building  and  loan  association'  have  been  attached. 
Its  purposes  and  powers  put  it  outside  of  the  pale  of  the 
beneficent  statute  which  was  intended  to  encourage  co-opera- 
tion among  the  saving  poor,  and  not  to  aid  the  rich  in  finding 
good  investments  for  their  capital. 

"The  purpose  had  in  view  by  the  legislation  of  the  diflfer- 
ent  states  allowing  the  incorporation  of  these  building  and 
loan  associations,  as  they  are  called,  is  thus  stated  by  Mr. 
Endlich  in  section  119  of  his  work  on  the  laws  of  such  cor- 
porations: 'As  a  mere  saving  institution,  the  building  associa- 
tion would  never  have  recommended  itself  to  the  favor  of 
legislatures  to  so  unprecedented  a  degree.  As  a  mere  bank 
for  the  depositing  of  money  lying  idle,  for  the  purpose  of 
fructifying  it  for  the  rich,  by  fleecing  the  needy,  it  would 
never  have  acquired  the  uimsual  rights  it  exercises.  But  the 
idea,  the  possibility,  of  making  membership  in  it  the  means 
of  raising  a  property  holding,  homestead  owning  class  of  citi- 
zens, precisely  as  to  those  whose  improvident  habits  and 
petty  earnings  had  hitherto  debarred  them  from  **'  the 
blessing,  or  feeling  the  stimulus  of  the  prospect,  of  owning 
their  own  homes — the  desirableness  of  augmenting  the  pro- 
portion of  landowners  among  the  working  classes,  particu- 
larly in  a  republic,  seemed  so  weighty  a  consideration  in  the 
minds  of  legislators,  that  they  were  willing,  in  exchange,  to 
make  a  sweeping  exception  to  many  of  the  best-settled  rules 
of  general  policy  applicable  to  dealings  between  man  and 
man.' 

'*If,  as  the  defendant  contends,  our  statute  confers  upon 
building  and  loan  associations  those  special  powers  and  priv- 
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ileges,  constituting,  as  the  learned  author  says,  *a  sweeping 
exception  to  many  of  the  best-settled  rules  of  general  policy 
applicable  to  the  dealings  between  man  and  man,'  it  is  cer- 
tain that  no  corporation  except  such  a  one  as  is  contemplated 
by  the  statute  can  lay  any  claim  whatever  to  those  special 
powers  and  privileges. 

"A  true  building  and  loan  association,  such  as  our  statute 
provides  for,  has  no  authority  to  declare  or  pay  dividends  on 
its  stock:  Endlich  on  Building  Associations,  sec.  324.  'As 
to  participation  in  profits,  the  scheme  has  reference  to  the 
final  adjustment  of  accounts,  not  to  any  intermediate  realiza- 
tion.' The  defendant  corporation  has  two  classes  of  stock- 
holders to  whom,  as  shown  by  the  by-law  heretofore  quoted, 
dividends  are  to  be  paid  each  year,  and  having  power  so  to 
conduct  its  business,  is  not  the  kind  of  an  association  which 
our  legislature  designed  to  promote.  A  corporation  of  that 
class  cannot  risk  its  members'  money  and  houses  by  engag- 
ing in  many  of  those  enterprises  enumerated  in  the  defend- 
ant's charter  heretofore  set  out.  The  defendant  has  *  full 
power  and  authority'  to  do  all  those  things.  Therefore,  it  is 
not  of  that  class,  and  can  lay  no  claim  to  those  special  powers 
and  privileges  with  any  justice  whatever. 

"  In  section  39  of  Mr.  Endlich's  treatise  it  is  said  that  ®®* 
these  associations  are  founded  upon  principles  of  strict  mutu- 
ality and  equality  of  benefits  and  obligations.  A  corporation 
not  founded  on  those  principles  cannot  be  truly  a  building 
and  loan  association  within  the  purview  of  our  statute.  The 
benefits  are  not  strictly  mutual  and  equal  where  one  stock- 
holder, according  to  the  plan  of  the  organization,  is  entitled 
to  semi-annual  interest  on  what  he  has  paid  in,  and  another 
to  serai-annual  dividends,  while  others  must  await  the  ter- 
mination of  the  life  of  the  association,  or  some  other  time 
indefinitely  future,  before  reaping  any  profits.  There  is  no 
strict  equality  of  obligation  where  one  stockholder  pays  fifty 
dollars  for  a  share  of  stock  and  another  obligates  himself  to 
pay  one  hundred  dollars  per  share. 

"  *  In  Maryland  a  corporation  which  made  its  loans  to  mem- 
bers in  the  approved  form  of  building  association  loans,  but 
whose  aims  and  nature  did  not  bring  its  property  within  the 
statute  as  a  building  association,  was  not  allowed  to  enforce 
reservations  lawfully  permitted  to  such  institutions':  Endlich 
on  Building  Associations,  sec.  355;  Williar  v.  Baltimore 
Butchers'  Loan  etc.  A8sn.f  45  Md.  546.     The  same  doctrine  ia 
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established  in  Pennsylvania:  Jarrett  v.  CopCy  68  Pa.  St.  67; 
Kupfert  V.  Guttenberg  etc.  Assn.,  30  Pa.  St.  465;  Rhoads  v. 
Hoernerstown  etc.  Assn.y  82  Pa.  St.  180. 

"  The  wisdom  of  this  doctrine  will  be  apparent,  we  think,  to 
all  who  will  consider  the  possible  consequences  of  a. contrary 
rule. 

"  For  illustration:  Let  us  assume,  for  the  sake  of  argument, 
that  a  building  and  loan  association  organized  under  our 
statute  has  a  right  to  loan  money  to  its  members  at  the  rate 
of  one-half  pfir  cent  per  month  and  a  like  '  premium,'  or  one 
per  cent  per  month;  that  it  requires  its  members  to  pay  sixty 
•cents  per  month  as  dues  on  each  share  of  one  hundred  dol- 
lars, of  which  ten  cents  is  to  go  to  the  expense  fund  of  the 
association,  and  enforces  prompt  payment  by  a  fine  of  •*' 
ten  cents  per  month  per  share.  Let  us  now  suppose  that  one 
of  those  worthy  citizens  for  whose  special  benefit  it  is  said 
this  'beneficent  statute'  was  adopted  is  induced  to  subscribe 
for  ten  shares  in  one  of  these  beneficent  institutions.  His 
first  duty  is  to  pay  ten  dollars  for  the  privilege  of  being  en- 
rolled. Let  us  assume  that  the  agent  who  induced  him  to 
subscribe  takes  this  for  his  trouble,  and  give  that  particular 
fium  no  further  consideration. 

"  Let  us  now  suppose  that  this  member,  wishing  to  become 
a  home  owner,  selects  one  to  cost  fifteen  hundred  dollars,  and, 
using  five  hundred  dollars,  which  he  had  and  one  thousand 
dollars  borrowed  from  the  association  on  a  mortgage  of  the 
property,  he  takes  the  title  and  bravely  sets  out  to  battle  with 
the  debt  he  has  incurred,  to  provide  a  home  for  his  family,  in 
good  cheer  at  the  prospect  held  out  to  him  by  the  company's 
agent  that  at  the  end  of  seven  years  '  at  the  farthest'  his  ten 
shares  of  stock  will  be  worth  one  thousand  dollars,  and  that 
then,  by  a  very  simple  process  of  adjusting  the  accounts,  he 
will  at  the  same  moment  cease  to  be  a  debtor  to  the  associa- 
tion and  also  a  stockholder  in  it,  and  the  mortgage  on  his 
house  will  thereupon  be  canceled.  Let  us  assume  that  the 
mortgage  provides  that  he  will  pay  '  said  monthly  interest  or 
premium,  fines,  and  monthly  payments  on  said  stock'  until 
the  said  shares  shall  become  fully  paid  in  and  of  the  value  of 
one  hundred  dollars  each,  as  the  mortgage  set  out  in  this 
record  does. 

"  Now  let  us  suppose  that  this  workingman,  at  the  end  of 
seven  years,  having  promptly,  out  of  his  hard  earnings,  paid 
each  month  ten  dollars  interest  and  six  dollars  stock  dues  to 
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the  association,  asks  that  his  stock  be  exchanged  for  his  debt 
and  his  home  be  disencumbered  of  its  lien,  and  is  told  that, 
while  the  soliciting  agent  was  no  doubt  entirely  sincere  in  his 
belief  that  the  payments  thus  far  made  by  him  would  satisfy 
his  indebtedness,  those  rosy-hued  ***  hopes  constituted  no 
part  of  the  contract;  that  it  stipulated  that  he  should  keep 
up  his  dreary  round  of  monthly  payments  until  he  had  fully 
paid  up  his  stock  and  it  was  worth  one  hundred  dollars  per 
share — that,  contrary  to  everybody's  expectations,  the  ex- 
penses had  been  larger  than  was  anticipated,  and  net  profits 
had  been  smaller  than  hoped  for,  and  that  his  stock  was  not 
worth  one  hundred  dollars  per  share,  as  the  books  of  the  com- 
pany plainly  showed;  that,  while  his  engagement  was  that,  if 
the  exigencies  of  the  association  required  it,  he  would  pay  one 
thousand  dollars  in  stock  dues  alone,  he  had  in  fact  only  paid 
five  hundred  and  four  dollars  (eighty-four  dollars  times  six 
dollars)  on  that  score,  and  out  of  that  he  had  agreed  that 
eightN'-four  dollars  (eight  hundred  and  forty  times  ten  cents) 
should  be  used  in  expenses,  leaving,  it  might  be,  only  four 
hundred  and  twenty  dollars  really  credited  on  his  stock  ac- 
count. Let  us  suppose  that,  still  hoping  for  good  results,  he 
resumes  his  payments  and  toils  on;  that  from  month  to 
month,  from  year  to  year,  the  happy  day  when  the  stock  ia 
worth  par  is  put  off  by  accumulating  expenses  and  constantly 
recurring  losses,  until,  at  the  end  of  one  hundred  and  sixty- 
six  and  two-thirds  months,  he  insists  that  his  stock  dues,  at 
least,  in  any  event,  are  all  paid,  because  one  hundred  and 
sixty-six  and  two-thirds  payments  of  sixty  cents  each  amount 
to  one  hundred  dollars,  and  is  told  that  ten  cents  of  each  sixty 
cents  paid  in  by  him  had,  according  to  his  agreement,  been 
applied  to  the  expenses,  and  that  the  association  was  in  debt, 
and  that  all  the  subscriptions  for  stock,  which  he  was  in- 
formed constituted  a  trust  fund,  must  be  paid  in,  and  hence, 
as  the  expenses  of  the  business,  including  the  interest  and 
dividends  paid  to  certain  classes  of  the  stockholders,  had 
consumed  all  the  profits,  it  would  be  required  of  him  to  pay 
stock  dues  for  two  imndred  months,  as  it  takes  two  hundred 
times  fifty  cents  to  make  one  hundred  dollars.  Let  us  suppose 
that  he  continues  his  payments  for  two  hundred  months,  and 
thus,  beyond  all  question,  pays  all  his  stock  dues,  and  when 
he  then  asks  for  the  application  of  ***  his  paid-up  stock  to 
the  satisfaction  of  his  mortgage  debt  is  told  that,  while  the 
company  was  called  a  building  and  loan  association,  it  had 
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acted  also  as  agent  or  trastee  for  the  investment  and  manage- 
ment of  funds  for  persons,  corporations,  ad  mi  nistraitors,  execu- 
tors, guardians,  and  trustees — that  it  had  dealt  in  real  estate, 
and  had  been  engaged  in  erecting  buildings  and  machinery 
thereon,  and  that  those  enterprises,  all  of  which  were  infra 
vires,  had  proved  disastrous,  and  is  informed  that,  though 
the  receiver  who  had  been  appointed  to  wind  up  the  affairs 
of  the  corporation  would  find  that  his  stock  was  all  paid  in, 
and  that  there  was  no  claim  against  him  on  that  account,  he 
would  also  ascertain  that  the  stock  of  the  company  was  of  no 
value,  owing  to  the  disasters  that  had  come  upon  some  of  its 
various  undertakings,  and  that  it  would  be  necessary  for  all 
mortgagors  to  continue  to  pay  the  interest  (twelve  per  cent) 
on  the  amounts  advanced  to  them,  until  he  had  collected 
enough  to  adjust  all  the  liabilities  of  the  company,  or  else  to 
take  advantage  of  the  option  allowed  and  pay  back  the  whole 
sum  borrowed — one  thousand  dollars — at  once. 

"Surely  the  trusting  home  builders  caught  in  such  toils, 
might  justly  exclaim  against  a  statute,  called  beneficent, 
that  would  produce  such  a  result.  Such  an  outcome  is  pos- 
sible. Of  its  probability  in  different  degrees  it  is  not  for  us 
to  judge.  The  class  to  which  the  defendant  corporation  is 
by  us  to  be  assigned  is  the  point  under  consideration — 
whether  to  the  class  of  money  lending,  dividend  paying  cor- 
porations of  the  investors  of  capital,  or  to  a  class  of  incorpo- 
rated associations,  co-operative  in  their  very  nature,  and 
designed  by  means  of  such  co-operation  to  foster  a  home- 
stead owning  class  of  citizens  with  little  risk  to  them  because 
of  the  severe  limitations  put  by  the  law  of  their  creation  upon 
the  cor[)orate  powers  and  purposes.  An  **®  examination  of 
the  charter  of  the  defendant  corporation,  its  methods  and 
powers,  leads  us  unhesitatingly  to  put  it  in  the  first-named 
category,  and  to  declare  that  there  is  no  such  conformity  by 
it  to  the  building  and  loan  associations  of  our  statute  as  to 
entitle  it  to  claim  any  special  rights  or  powers  therein  granted 
to  associations  organized  according  to  its  terms,  with  the 
limited  powers  and  the  restricted  purposes  therein  set  out. 

*'*  If  the  charter  of  a  building  association,  or  what  is  called 
its  constitution,'  says  Mr.  Endlich,  in  his  work  on  Building 
Associations,  section  64,  '  contains  the  grant  of  power  .... 
in  excess  of  what  the  statutes  regulating  the  formation  and 
powers  of  such  organizations  sanction,  the  objectionable  grant 
is  simply  void.     Each  such  illegal  feature  may  become  the 
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basis  of  a  proceeding  by  the  state  against  the  society,  and 
result  in  th^  forfeiture  of  the  franchise.* 

"  Applying  this  principle  to  the  case  in  hand,  we  have  here 
a  corporation  calling  itself  a  building  and  loan  association 
and  asserting  the  possession  of  special  powers  and  privileges 
as  such,  and  yet  having  in  its  charter  or  constitution  grants 
objectionable  because  in  excess  of  what  our  statute,  regulat- 
ing the  formation  and  powers  of  such  organization,  sanctions. 
We  cannot  declare  these  objectionable  grants  simply  void, 
for  the  state  of  Georgia  had  the  right  to  invest  this  legal 
entity  of  its  creation  with  all  of  these  powers.  Each  such 
feature  cannot  become  the  basis  of  a  proceeding  by  this  state 
against  the  society,  and  'result  in  the  forfeiture  of  the  fran- 
chise,' for  those  features  are  not,  it  seems,  illegal  where  con- 
ferred, and  the  power  of  forfeiture  which  this  commonwealth 
may  properly  exercise  over  the  corporations  of  its  own  cre- 
ation cannot  be  applied  to  this  foreign  corporation.  A  mem- 
ber of  this  association,  who  should  seek  in  the  courts  an 
injunction  against  the  exercise  by  its  managing  board  of 
these  powers  and  the  **'  assumption  of  the  accompanying 
risks,  or  should  endeavor  to  hold  those  oflBcers  responsible  to 
him  for  losses  incurred  in  the  exercise  of  those  powers  upon 
the  ground  that  a  building  and  loan  association,  within  the 
purview  of  our  statute,  could  not  lawfully  engage  in  such 
business  and  incur  such  risks,  would  be  promptly  confronted 
with  the  reply,  not  to  be  gainsaid,  that  the  restraints  of  our 
statute  could  not  affect  the  right  and  powers  of  this  foreign 
corporation.  Because  of  these  things  it  must  follow  that 
there  is  no  course  open  to  the  courts  of  this  state  but  to  de- 
clare that  the  so-called  building  and  loan  associations  whose 
charters  legally  invest  them  with  the  powers  not  contemplated 
by  our  statute  (2  Code,  c.  7)  are  not  building  and  loan  asso- 
ciations within  the  purview  of  that  statute. 

"  We  come  now  to  the  consideration  -of  the  defendant  cor- 
poration's contention  that  its  contract  with  the  plaintiff, 
'  without  reference  to  the  statute  specially  authorizing  it,  is 
not  usurious.'  Here  we  may  quote  the  language  of  O'Neal, 
C.  J.,  in  Columbia  etc.  Assn.  v.  Bollinger,  12  Rich.  Eq.  124,  78 
Am.  Dec.  463,  when  speaking  of  a  contract  similar  to  the 
one  we  have  under  consideration:  'How  the  contract  can  be 
anything  else  than  usurious  it  is  difficult  to  conceive.  Indeed, 
it  must  task,  and  has  tasked,  human  ingenuity  in  every  tribu- 
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nal  where  the  question  has  been  presented  to  find  the  reason 
whereby  such  a  contract  could  be  sustained.' 

"The  defendant's  counsel  sets  out  as  the  basis  of  his  argu- 
ment the  following  facts:  *1.  The  contract  of  borrowing  is 
separate  and  distinct  from  that  of  subscription,  and  the  obli- 
gation to  pay  monthly  dues  upon  the  stock  was  incurred  by 
the  contract  of  subscription;  2,  The  money  which  Meroney 
received,  whether  considered  as  an  advancement  upon  a  por- 
tion of  his  stock  ••^  or  as  a  loan,  was  never  to  be  repaid 
except  by  the  maturing  of  his  stock  at  an  uncertain  time; 
3.  If  Meroney  should  perform  his  contract,  it  would  be  uncer- 
tain whether  he  would  in  the  end  pay  more  or  less  than  eight 
per  cent  interest,  upon  the  statement  of  an  account,  with  the 
strong  probability  in  favor  of  his  paying  less;  4.  His  liabil- 
ity to  pay  a  greater  rate  of  interest  than  eight  per  cent  was 
caused  by  his  own  default,  which  he  might  have  avoided  by 
simply  keeping  his  contract;  5.  Being  interested  as  a  stock- 
holder, only  three  of  his  five  shares  having  been  pledged  to 
the  association,  Meroney  was  directly  interested  in  any  profits 
which  the  company  might  make  upon  his  loan.  It  was  in 
the  nature  of  a  dealing  with  partnership  funds.' 

"As  to  all  this  we  may  say  what  was  said  by  Mr.  Justice 
Reade  in  Mills  v.  Salisbury  etc.  Assn.,  75  N.  C.  292.  'We 
look  at  the  substance,'  or  what  was  said  by  Judge  Gaston  in 
Shober  v.  Hauser,  4  Dev.  &  B.  91:  'It  is  the  duty  of  courts  to 
look  not  merely  at  the  words,  but  at  the  substance  of  the  trans- 
action; on  the  ope  hand,  not  to  be  governed  by  the  words,  if 
the  substance  goes  to  defeat  the  provision  of  the  statute;  and, 
on  the  other  hand,  not  to  rely  on  the  words,  so  as  to  defeat  the 

contract,  if  in  substance  the  transaction  be  legal In 

spite  of  every  eflFort  of  the  courts  to  carry  into  complete  effect 
the  legislative  will,  no  doubt  the  true  character  of  usurious 
securities  is  very  frequently  concealed  under  cunning  contriv- 
ances, but  when  that  character  is  seen,  whatever  may  be  the 
contrivance,  the  court  must  and  will  act  upon  the  transaction 
such  as  in  truth  it  is.'  We  see  in  this  whole  transaction 
only  a  lending  of  three  hundred  dollars  to  the  plaintiff  at 
twelve  per  cent  per  annum,  payable  monthly,  coupled  with  an 
engagement  on  the  part  of  the  defendant  that  if  the  plaintiff 
makes  no  default  in  •**  his  stipulated  payments,  whether 
as  borrower  or  stockholder,  the  defendant  would  not  require 
the  repayment  of  the  sura  advanced  or  loaned  to  him  un- 
til the  value  of  bis  stock  reached  one  hundred  dollars  per 
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share,  and  that  in  that  event  three  shares  of  his  stock  should 
cancel  the  debt.  A  contract  for  the  loan  of  money  is  usu- 
rious, if  the  lender  reserves  the  right  in  any  event  to  col- 
lect more  than  eight  per  cent  and  the  sum  loaned.  The 
liability  of  the  plaintiflF  to  pay  a  greater  rate  of  interest 
than  eight  per  cent  grows  out  of  the  contract.  The  existence 
of  such  liability  shows  the  contract  to  be  usurious.  We 
quote  as  applicable  here  the  emphatic  language  of  Justice 
Reade  in  the  case  cited  above:  'We  know  of  no  device  or 
cover  by  which  these  associations  can  take  from  those  who 
borrow  their  money  more  than  the  legal  rate  of  interest  with- 
out incurring  the  penalties  of  our  usury  laws.  Calling  the 
borrower  a  "partner,"  or  substituting  "redeeming"  for  "lend- 
ing," or  "  premium  or  bonus"  for  an  amount  which  they  pro- 
pose to  have  advanced,  and  yet  withhold,  or  dues  for  interest, 
or  any  like  subterfuge,  will  not  avail.  We  look  at  the  sub- 
stance.' The  doctrine  announced  in  that  case  by  the  learned 
justice  has  been  consistently  followed  by  all  the  decisions  of 
this  court  since  that  time.  It  was  foreshadowed  by  the 
strong  language  of  Chief  Justice  Pearson  in  Smith  v.  Mechau' 
ics*  etc.  Assn.,  73  N.  C.  372,  the  first  case  in  which  such  an 
association  appeared  in  this  court,  and  in  which  Mr.  William 
N.  H.  Smith,  afterward  chief  justice  of  this  court,  was  of 
counsel  for  the  association,  and  filed  an  elaborate  brief  in 
which  he  argued  many  of  the  points  now  again  presented. 
Yet  this  learned  chief  justice,  who  had  himself,  as  counsel, 
argued  earnestly  to  the  contrary,  yielded  cordial  assent  to  the 
doctrine  of  Mills  v.  Salisbury  etc.  Assn.,  75  N.  C.  292,  and  the 
opinions  of  this  court  in  Overby  v.  Fayetteville  etc.  Assn.,  81  "N. 
C.  56,  and  Hoskins  v.  Mechanics'  etc.  Assii.,  84  N.  C.  838,  deliv- 
ered by  him,  distinctly  aflBrm  the  rule  there  •*•  laid  down, 
which  is  also  approved  in  Dickersonv.  Raleigh  etc.  Assn.,  89  N.  C, 
37,  Priichard  v.  Meekins,  98  N.  C.  244,  and  Heggie  v.  People's 
etc.  Assn.,  107  N.  C.  581.  Indeed,  that  the  doctrine  of  Mills  v. 
Salisbury  etc.  Assn.,  75  N.  C.  292,  is  well  settled  in  this  state 
is  recognized  on  all  sides.  Mr.  Endlich  says  (Endlich  on 
Building  Associations,  sec.  347)  that  that  case  has  been  con- 
sistently followed  in  cases  arising  subsequently  in  this  state. 
And  in  the  American  and  English  Encyclopedia  of  Law, 
volume  2,  page  612,  note,  North  Carolina  is  put  among  those 
states  where  the  transaction  between  a  building  and  loan  as- 
sociation and  its  borrowing  stockholder  is  'considered  simply 
a  loan.'     The  legislative  branch  of  the  state  government  has 
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tacitly  recognized  and  approved  the  doctrine  of  Mills  v.  Salts- 
bury  etc.  Assn.,  75  N.  C.  292,  and  those  eases  that  follow  it; 
.for,  though  the  general  assembly  has  repeatedly  convened 
since  the  adoption  by  this  court  of  the  rules  applicable  to  the 
conduct  of  the  business  of  building  and  loan  associations  or- 
ganized under  the  statute  of  1868-69,  it  has  never  seen  fit  to 
alter  that  statute  so  as  in  any  way  to  free  them  from  the 
effect  of  those  rules.  If  the  contract  under  consideration 
must,  according  to  the  well-settled  doctrines  of  this  court,  be 
held  to  be  clearly  usurious,  though  the  defendant  corporation 
were  a  true  building  and  loan  association  under  our  statute, 
much  more  clearly  is  it  usurious  when  made  by  a  corporation 
having,  as  we  have  said,  no  just  claim  whatever  to  such  spe- 
cial powers  and  privileges  as  such  associations  may  be  entitled 
to,  if  any.  Our  constitution  most  wisely  provides  that:  'No 
man  or  set  of  men  are  entitled  to  exclusive  or  separate  emol- 
uments or  privileges  from  the  community  but  in  considera- 
tion of  public  services.'  Can  the  legislature  grant  to  a 
corporation,  or  to  a  certain  class  of  corporations,  the  exclusive 
or  special  privilege  of  charging  more  than  eight  per  cent  for 
money  loaned,  while  the  general  law  of  the  state,  by  which 
all  other  individuals  and  corporations  are  controlled,  declares 
***  all  such  contracts  usurious  and  void.  See  Gordon  v- 
Winchester  etc.  Assn.,  12  Bush,  110,  23  Am.  Rep.  713,  where 
the  negative  of  that  proposition  is  held  to  be  clearly  the  law, 
and  see,  also,  Birmingham  v.  Maryland  etc.  Assn.,  45  Md.  541' 
Such  seems  to  be  the  conclusion  of  this  court  in  Simonton  v. 
Lanier,  71  N.  C.  498,  where,  speaking  of  this  constitutional  pro- 
vision, Justice  Bynum  said:  *  The  wisdom  and  forethought  of 
our  ancestors  is  nowhere  more  clearly  shown  than  in  providing 
these  fundamental  safeguards  against  partial  and  class  legis- 
lation, the  insidious  and  ever-working  foe  of  free  and  equal 
government.'  Whatever  may  be  said  upon  that  subject,  this 
is  at  least  clear:  the  intent  of  the  legislature  to  confer  such  a 
privilege  upon  a  claimant  must  be  entirely  free  from  doubt 
or  it  will  not  be  allowed — both  the  grant  and  the  identity  of 
the  grantee  must  clearly  appear. 

*'  It  was  proper,  therefore,  that  his  honor  should  adjudge 
that  the  contract  set  out  in  the  defendant's  answer  as  that 
which  it  claimed  the  right  to  enforce  by  a  sale  of  the  plain- 
tiff's land  'was  usurious  under  the  laws  of  North  Carolina.' 
We  have  declared,  for  the  reasons  heretofore  set  out,  that,  for 
the  purposes  of  this  action,  it  is  a  North  Carolina  contract, 
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and  that  the  sura  due  to  the  defendant  must  be  ascertained 
upon  an  accounting  by  applying  to  the  disputed  items  th& 
rules  established  by  the  decisions  of  this  court.  One  of  those- 
rules — that  one  which  has  been  fixed  by  a  long  line  of  deci- 
sions and  has  been  repeatedly  approved — is,  that  this  courts 
looking  at  the  substance  of  the  matter,  as  bound  to  do,  sees 
in  this  whole  transaction  simply  a  loan  of  money  by  the 
defendant  to  the  plaintiff.  In  the  account  taken  by  the  ref- 
eree under  the  directions  of  his  honor,  the  plaintiff  is  charged 
with  all  he  received,  with  eight  per  cent  interest  thereon. 
Entrance  fees,  stock,  dues,  and  premium  must  all  go  to  his 
credit,  for,  as  we  view  it,  all  these  payments  ***  are  but 
parts  of  the  transaction  which  we  have  declared  to  be  merely 
a  borrowing  and  lending  of  money  at  an  illegal  rate.  If  the 
plaintiff  was  to  be  charged  with  interest  at  eight  per  cent 
upon  the  sum  loaned  him,  he  was  entitled  to  like  rate  upon 
his  payments.  He  should  not  have  been  charged  with  any 
fines,  for  this  defendant,  as  we  have  said,  has  no  right  to  lay 
any  fines  upon  its  borrower  under  any  circumstances  here, 
and  certainly  cannot  collect  fines  from  the  plaintiff  because 
he  refused  compliance  with  its  illegal  demands.  Whatever 
may  be  the  decisions  in  other  states,  in  this  one  all  these  mat- 
ters are  well  settled:  2  Am.  &  Eng.  Ency.  of  Law,  639,  note  1. 
We  can  see  no  reason  for  reviewing  at  this  late  day  what  has 
been  so  long  acquiesced  in  by  all. 

"  It  may  not  be  improper  for  us  to  say,  in  this  connection, 
that  the  insertion  in  such  contract  as  we  now  have  under 
consideration  of  a  stipulation  that  in  no  event  should  the 
aggregate  of  all  the  sums  to  be  paid  by  the  borrower  (interest 
being  allowed  to  his  credit)  exceed  the  sum  loaned  him  and 
interest  thereon  at  eight  per  cent  per  annum,  would  perhaps 
entirely  relieve  all  such  transactions  from  the  imputation  of 
being  usurious.  The  remedy  seems  easy.  It  is  insisted 
with  great  confidence  that  the  rate  which  he  would  be  re- 
quired to  pay,  if  he  and  his  fellow- borrowers  would  carry  out 
their  engagements,  will  be  much  less  than  six  per  cent.  If 
that  be  true,  no  loss  can  come  to  the  lender  by  reason  of  the^ 
incorporation  of  such  a  stipulation  in  the  contract.  It  would 
be  merely  to  make  that  a  part  of  the  contract  which  is  in 
fact  an  inducement  to  it,  but  an  inducement  put  in  such 
shape  as  to  be  of  no  legal  effect  to  protect  the  borrower  from 
usurious  exactions.  The  proposition  is  a  simple  one.  Let 
the  money  lending  corporations   that,  under   the  guise  of 
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building  and  loan  associations,  are  professing  to  loan  money, 
in  a  complicated  and  somewhat  confusing  •*'  method  at  six 
per  cent  or  less,  insert  in  their  contract  a  binding  stipulation 
to  the  effect  that  in  no  event  will  they  exact  more  than  eigiit 
per  cent,  and  all  trouble  and  difficulty  will  vanish.  The 
courts  will  be  content,  for  the  law  against  the  taking  of  usury 
will  be  obeyed.  The  borrowing  mortgagor  will  be  fully  pro- 
tected against  illegal  and  ruinous  exactions,  and  what  has 
been  told  him  with  confidence  by  the  lending  mortgagee  will 
be,  in  a  measure,  legally  secured  to  him. 

"The  lending  corporation  cannot  reasonably  object,  for 
the  limit  proposed  (eight  per  cent)  stands  far  beyond  the 
rate  it  assures  the  borrower  it  will  exact.  An  objection  on 
its  part  to  the  insertion  of  this  safeguard  for  the  home  builder 
would  but  emphasize  the  necessity  for  the  rigid  enforcement 
of  the  rule  of  the  Mills  case,  showing,  as  it  would,  that  there 
was  some  danger  that  the  exigencies  of  its  business  might 
frustrate  all  its  hope  and  calculations,  and  bring  to  the  con* 
fiding  borrower  ruin  or  disaster. 

"  In  Taylor  v.  Van  Buren  etc.  Assn.,  56  Ark.  340,  such  a 
restriction  was  in  the  contract  ])etween  the  borrowing  mem- 
ber and  that  association,  and  the  court  held  that  that  stipu- 
lation relieved  the  transaction  of  all  charge  of  taking  illegal 
interest. 

"  We  have  proceeded  thus  far  upon  the  assumption  that 
the  promise  of  the  plaintiflF  borrower  to  pay  the  defendant 
lender  for  the  use  of  money  six  per  cent  as  interest  and  six 
per  cent  as  premium,  so  called,  was  such  a  contract  as  would 
be  enforced  in  the  courts  of  the  state  of  Georgia  if  it  was  sol- 
vable in  that  jurisdiction,  and  made  with  reference  to  its  laws. 
The  general  law  of  that  state  makes  seven  per  cent  the  legal 
rate,  but  parties  may  lawfully  contract  for  eight  per  cent. 
Charging  interest  beyond  this  limit  is  illegal.  How,  then, 
it  can  be  lawful  for  the  defendant  corporation  to  charge  in 
that  state  what  is  clearly  the  equivalent  of  twelve  **"*  per 
cent,  to  wit,  six  per  cent  interest  and  six  per  cent  premium? 

"  We  are  told  that  in  Parker  v.  Fulton  etc.  Assn.,  46  Ga.  166, 
and  in  Van  Pelt  v.  Home  etc.  Assn.,  79  Ga.  439,  the  supreme 
court  of  Georgia  so  declared.  An  examination  of  the  first- 
mentioned  case,  which  is  very  fully  reported,  enables  us  to 
see  that  the  Fulton  Building  and  Loan  Association  was  a  cor- 
poration differing  in  many  respects  from  the  defendant.  It 
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seems  to  have  been  a  true  building  and  loan  association  as 
defined  by  Mr.  Endlich.     Its  contract  with  Parker  was  not 
identical  with  that  of  this  defendant  with  this  plaintiflF.     It 
differs  from  it  in  many  material  respects.     Neither  Parker 
nor  Van  Pelt  was  charged  six  per  cent  interest  and  six  per 
cent  premium  on  the  money  advanced  to  them.     We  have 
not  been  able  to  find  in  any  of  the  cases  from  the  supreme 
court  of  Georgia,  to  which  we  have  been  cited,  any  adjudica- 
tion upon  a  contract  exactly  similar  to  the  one  we  have  here 
under  consideration.      In  Parker's  case,  at  page  192,  the 
court  says  of  the  transaction:  '  Whether  the  scheme,  taken 
as  a  whole,  is  or  is  not  a  device  to  avoid  the  usury  laws  is  a 
question  of  fact  for  the  jury  under  the  proof.     The  court  so 
charged  the  jury,  and  the  finding  is  in  effect  that  it  was  not 
such  a  device.     We  think  the  jury  found  rightly  upon  the 
evidence.'     The  evidence  in  that  case  was  the  charter  and 
by-laws  of  the  association  and  the  contract  with   Parker. 
Non  constat,  that  because  it  was  proper  for  the  jury  to  find 
there  was  no  device  to  evade  the  usury  laws  of  Georgia  in 
that  scheme,  upon  that  evidence,  it  would  be  necessary  for 
all  juries  to  find  that  there  was  no  such  device  in  this  de- 
fendant's scheme,  as  evidenced  by  its  charter,  by-laws,  and 
contract  with  the  plaintiff.      Comity  may  require  that  the 
courts  of  this  state  shall  adjudge  to  a  citizen  of  Georgia, 
suing  here  upon  a  purely  personal  contract  solvable  in  that 
state  a  citizen  of  this  state,  such  a  sum  as  by  the  laws  of 
®*'  Georgia  he  could  there  recover  on  the  contract — that  the 
measure  of  his  recovery  shall  be  determined  by  the  lex  loci 
solutionis;  but  surely  comity  does  not  require  us  to  assume, 
in  order  to  give  the  foreign  plaintiff  more  than  our  own  citi- 
zens in  like  circumstances  could  recover,  that,  because  the 
courts  of  that  state  had  declared  one  scheme  of  a  genuine 
building  and  loan  association  not  usurious  '  upon  its  face,' 
therefore  the  law  of  that   state  was  that  the  very  different 
scheme  of  a  very  different  corporation  is   not  usurious.     A 
decision  of  the  supreme  court  of  Georgia  (Sept.  17,  1894), 
Butler  v.  Mutual  Aid  etc.   Co.,  20   S.  E.   Rep.  101,  which 
has   been  rendered  since   the   trial   and   argument   of  this 
case,   is  confirmatory   of  our   view  of  the   law    above  ex- 
pressed.    In  that  case,  which  was  an  action  by  the  Mutual 
Aid,  Loan  and  Investment   Company  of  Atlanta,  Georgia, 
against  Butler   to  foreclose   a   mortgage,   such  as   we   here 
have  under  consideration,  the  mortgagor  among  other  pleas 
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averred:  'It  claims  to  loan  money  at  six  per  cent  per  an- 
num, payable  and  collectible  monthly,  but  under  the  name 
of  "premiums,"  which  is  but  another  name  for  usury,  collect 
another  six  per  cent  monthly,  by  such  device  collecting 
really  twelve  per  cent  per  annum,  payable  monthly  on  loans; 
thus,  under  fancy  names,  carefully  eschewing  the  name  of 
**  interest,"  which  said  charges  really  are,  and,  with  the  object 
and  intent  to  do  so,  contracting  to  take  and  collect  a  higher 
rate  of  interest  than  is  allowed  by  law.'  The  lower  court, 
considering  no  doubt  that  the  principle  established  by  Parker 
V.  Fulton  etc.  Assn.,  46  Ga.  166,  was  applicable,  overruled  this 
plea  and  gave  judgment  for  the  foreclosure  of  the  mortgage, 
but  on  the  appeal  the  supreme  court  says:  'The  plaintiff,  as 
indicated  by  the  record,  not  being  a  building  and  loan  asso- 
ciation, pure  and  simple,  like  the  one  involved  in  Parker  v. 
Fulton  etc.  Assn.,  46  Ga.  166,  the  object  of  which  was  to 
enable  its  members  to  acquire  houses  and  homes  by  the  pay- 
ment of  small  sums  monthly,  but,  on  the  ***  contrary,  being 
apparently  a  composite  institution,  embracing  for  its  objects 
insurance,  loans,  and  investments,  the  plea  of  usury  should 
have  been  entertained  for  investigation  and  determination 
by  the  jury,  under  proper  instructions  from  the  court,  as  to 
whether  the  scheme  of  the  institution  as  a  whole  embraced 
usurious  measures  and  designs,  and  whether  the  loan  to  the 
defendant  was  infected  with  usury  or  not,  and,  if  so,  to  what 
extent.'  The  record  here  fully  shows  that  the  Atlanta  Build- 
ing &  Loan  Association  is,  as  we  have  said,  '  not  a  building 
and  loan  association  pure  and  simple,  like  the  one  involved 
in  Parker  v.  Fulton  etc.  Assn.,  46  Ga.  166,'  but  is  what  the 
highest  court  of  its  own  state  has  well  described  as  a  '  com- 
posite institution,"  and  therefore  not  entitled  to  claim  benefit 
under  that  decision.  Thus  is  swept  away  the  claim  of  the 
defendant  corporation  that  by  the  lex  loci  solutionis  it  is 
allowed  to  charge  and  collect  on  its  loans  six  per  cent  interest 
and  six  per  cent  '  premium.' 

"  Our  attention  has  been  called  to  the  act  of  1893,  chapter 
434,  to  show  that  building  and  loan  associations  are,  as  it  is 
eaid,  favorites  of  our  law,  and  that  they  are  granted  special 
favors  by  our  statute.  This  is  true.  And  it  also  seems  to 
be  true  that  our  legislature  has  invited,  as  it  were,  foreign 
associations  of  that  kind  to  do  business  in  this  state  under 
certain  prescribed  regulations.     The  act  which  thus  seeme  to 


868  Meeoney  v.  Atlanta  B.  <&  L.  Assn.     [N.  Carolina, 

invite  them  to  come,  with  the  assurance  that  they  shall 
enjoy  privileges  and  exemptions  here  not  allowed  to  corpora- 
tions of  other  classes,  is  an  amendment  to  the  general  law 
for  the  incorporating  of  building  and  loan  associations: 
2  Code,  c.  7.  It  is  evident  that  the  legislature  intended 
to  confine  its  liberal  invitation  to  those  foreign  corporations 
whose  powers,  purposes,  and  methods  corresponded  with 
the  powers,  purposes,  and  methods  of  home  corporations 
organized  under  this  general  law,  and  that  it  **''  did  not 
intend  to  thus  favor  corporations  the  scope  of  whose  powers 
extended  far  beyond  the  limits  imposed  upon  domestic  cor- 
porations by  the  act.  The  powers  of  a  building  and  loan 
association  organired  under  our  law  are  very  limited.  It  is 
a  strictly  mutual  co-operative  organization.  It  cannot  borrow 
money  except  for  specified  purposes.  It  cannot  act  as  a 
banking  institution.  It  cannot  deal  in  real  estate  or  personal 
property.  It  cannot  issue  bonds.  It  cannot  engage  in  manu- 
facturing. It  cannot  act  as  a  trustee  or  trust  company.  All 
these  things  are  ultra  vires.  If  its  officers  engage  in  them, 
and  loss  follows,  they  are  personally  liable  to  the  members. 
They  may  be  enjoined  from  engaging  in  them.  If  the  char- 
ter of  a  foreign  corporation,  called  a  building  and  loan  asso- 
ciation, shows  that  these  businesses  and  others  of  like  nature 
are,  as  to  it,  infra  vires,  then  it  follows  that  the  privileges  and 
exemptions  of  the  act  cannot  be  claimed  by  it.  The  charter, 
not  the  name,  determines  the  class  to  which  it  belongs. 

**  In  Isle  Royale  Land  Corp.  v.  Osmun,  76  Mich.  162,  there 
was  a  petition  for  a  mandamus  to  compel  the  defendant  to 
file  the  articles  of  association  of  the  relator,  a  foreign  corpo- 
ration, under  an  act  of  that  state.  The  mandamus  was  de- 
nied upon  the  ground  that  the  relator  was  not  such  a 
corporation  as  the  act  contemplated.  The  court  said:  *  The 
method  of  organizing,  the  extent  and  condition  of  creating, 
holding,  and  transferring  stock,  the  authority  and  constitu- 
tion of  the  governing  body  and  the  powers  and  functions  of 
the  corporation,  and  of  its  constituent  members  and  bodies, 
are  all  matters  of  importance.  The  secretary  of  state  based 
his  principal  objection  to  filing  these  papers  on  the  fact  that, 
instead  of  being  organized  for  mining  and  treating  metals, 
those  were  but  partial,  and  to  some  extent  incidental.  But 
this  company,  as  a  corporation  already  organized  under  foreign 
laws  for  *^^  the  multifarious  purposes  named  in  its  articles. 
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cannot  obtain  any  legal  standing  by  filing  its  papers  under 
section  23  of  the  mining  law  wiihout  the  subversion  of  set- 
tled principles.'  Our  statute  contemplates  the  licensing  of 
corporations  organized  for  a  certain  single  purpose,  with  cer- 
tain prescribed  methods  and  powers.  One  organized  under 
foreign  laws  for  multifarious  purposes  has  no  right  to  the 
license  under  the  act.  It  can  depend  for  the  enforcement  of 
its  rights  in  our  forums  only  on  the  rules  of  comity. 

"  We  are  not  forgetful  of  the  earnestness  with  which  it  was 
argued  before  us  that  because,  as  it  was  said,  large  suras  of 
money  had  been  loaned  in  this  state  by  foreign  conjpanies 
upon  schemes  similar  to  that  one  we  have  here  under  consid- 
eration, and  much  other  foreign  capital  stands  ready  for 
investment  within  our  borders  upon  like  contracts,  it  was  most 
important  that  such  transactions  should  not  be  declared 
usurious;  and  we  were  told  in  effect  that  if  our  conclusion 
was  as  herein  declared  the  foreign  lenders  would  at  once  pro- 
ceed to  foreclose  the  mortgages  to  the  great  inconvenience  of 
those  who  had  borrowed  from  them.  We  cannot  change  our 
opinion  of  the  law  to  suit  the  exigencies  of  any  occasion. 
The  law  applicable  to  the  case  in  hand  and  to  others  of  like 
nature  has  been,  as  we  think,  for  a  long  time  clearly  settled 
in  this  state.  In  all  tlie  legal  literature  pertaining  to  the 
perplexing  matters  of  building  and  loan  associations,  so  far 
as  we  have  found,  the  doctrine  of  this  court  is  conceded  to  be 
plainly  stated  and  consistently  followed.  We  merely  reiter- 
ate what  our  predecessors  long  ago  decided.  If  under  these 
circumstances  the  lender  gets  less  hire  for  his  money  than 
he  hoped  for,  the  blame,  if  there  be  any,  must  rest  on  those 
who  have  acted  in  defiance  of  the  decisions  of  this  court,  not 
upon  us  who  only  decline  to  reverse  those  decisions.  But 
can  harm  come  to  the  lender?  Certainly  not,  unless  it  is 
exacting  •*•  more  than  six  per  cent  for  the  hire  of  money 
for  that  rate  it  is  allowed  to  collect.  How  can  the  borrower 
be  harmed?  His  mortgage  cannot  be  foreclosed  or  his  lands 
sold  so  long  as  he  makes  the  stipulated  monthly  or  weekly 
payments  set  forth  in  it. 

"When  these  payments,  treated  as  partial  payments  on  the 
debt,  are  sufficient  to  extinguish  that  indebtedness,  the  ac- 
count being  taken  according  to  the  principle  repeatedly 
announced  by  this  court,  the  lien  on  his  property  will  have 
been  discharged,  and  the  courts  will  decree  its  formal  can- 
cellation.    We  guard  him  from  unreasonable  and  perhaps 
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ruinous  exactions  in  the  future.  "We  do  not  precipitate  upon 
him  any  new  burden.  We  merely  fix  a  limit  when  his  bur* 
den  bearing  shall  in  any  event  cease;  and  we  fix  that  limit 
far  beyond  the  line  where  the  lender  says  he  will  wish  to  go. 
So,  the  assurance  of  safety  we  give  to  the  borrower  works  no 
restraint  on  the  lender,  and  both  should  be  content. 

"  When  this  cause  was  before  this  court  on  a  former  appeal, 
.the  sole  question  was  whether  there  was  sufficient  ground  for 
enjoining  the  sale  of  the  plaintiff's  property  till  the  contro- 
versy' could  be  heard  and  determined  on  its  merits.  The 
record  as  then  presented  contained  an  allegation  on  the 
plaintiffs  part  that  the  transaction  as  detailed  in  the  com- 
plaint and  answer  was  contrived  to  evade  the  usury  laws  of 
this  state.  We  did  not  consider  it  at  all  necessary  then  to 
discuss  the  very  important  matters  involved  in  this  contro* 
versy,  as  it  nowhere  appeared  that  they  had  been  passed  upon 
by  the  court  below.  The  order  then  appealed  from  was  not 
erroneous,  we  said,  for  the  sufficient,  but  not  necessarily  sole^ 
reason  that  there  was  evidently  a  '  serious  issue'  between  the 
parties.  We  merely  declined  to  reverse  an  order  continuing 
the  injunction  in  force  until  the  hearing." 

•*•  So  far  we  have  adopted  the  very  able  and  elaborate 
opinion  prepared  for  the  court  at  last  term  by  Mr.  Justice 
Burwell,  but  which  was  not  then  filed.  A  reargument  was 
had  at  this  term  of  this  and  the  cognate  case  of  Rowland  v. 
Old  Dominion  etc.  Assn.,  115  N.  C,  825,  embracing  substan- 
tially the  same  controversy.  This  is  five  times  the  questions- 
involved  alike  in  these  two  cases  have  received  the  fullest 
and  most  exhaustive  argument  before  the  court.  It  must  be 
conceded  that  we  have  not  acted  hastily,  and  that  we  have 
had  at  least  opportunity  to  comprehend  the  points  presented 
in  all  their  bearings.  Counsel  for  defendant  frankly  admitted 
in  the  argument  that  their  clients  began  business  in  this 
state  knowing  that  the  decisions  of  this  court  in  the  Mills- 
case,  which  has  for  twenty  years  remained  undisturbed  by 
the  courts  or  the  legislature,  prohibited  the  mode  which  they 
proposed  to  follow  and  have  followed,  but  that  they  came  ex. 
pecting  to  procure  a  reversal  of  that  decision.  For  a  party 
to  deliberately  and  systematically  violate  the  law  as  it  has 
been  announced  and  continuously  recognized  by  the  highest 
court  of  the  state  for  a  series  of  years  with  the  avowed  pur» 
pose  of  causing  the  court  to  take  back  and  reverse  its  deci- 
eioQ  under  the  better  instruction  of  such  lawbreaker,  is  a 
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proceeding  hitherto  unknown  in  this  state.  The  nonresident 
counsel  of  the  nonresident  corporation,  who  thus  admit  their 
deliberate  violations  of  our  statutes,  used  as  one  of  their  most 
persistent  arguments  to  change  the  views  of  this  court  that  the 
combined  capital  of  such  corporations  mounts  up  into  millions 
of  dollars.  It  is  not  the  first  time  that  accumulated  wealth 
has  demanded  exclusive  favors  and  privileges,  but  it  has 
probably  never  before  been  so  unreservedly  asserted  in  a 
court  of  justice  in  this  state  at  least.  Our  revolutionary 
ancestors  anticipated  the  force,  the  exactions,  the  indiffer- 
ence to  equality,  of  overgrown  combinations  of  capital,  and 
•'*  placed  in  the  bill  of  rights  of  1776  the  provision  against 
the  grant  of  exclusive  privileges,  w^hich  remains  in  our  present 
constitution  as  a  protection  to  the  plain,  common  people 
against  these  excessive  claims  of  money  gathering  corpora- 
tions. The  opinion  of  Justice  Burwell,  above  adopted  by  us, 
shows  how  little  claim  such  institutions  as  this  defendant  is 
shown  to  be  have  to  use  the  beneficent  title  of  building  asso- 
ciations, and  that  they  are  in  fact  thinly  disguised  banking 
associations  claiming  to  be  superior  to  our  usury  law  because 
chartered  elsewhere.  Such  discrimination,  if  legal,  would  de- 
stroy all  our  home  banks,  and  other  like  institutions,  which 
faithfully  observe  the  law  limiting  the  rate  of  interest,  and  pay 
their  taxes  to  the  support  of  the  state  and  county  government. 
Thus  freed,  if  this  claim  is  allowed,  from  both  our  taxation 
and  usury  laws,  the  defendant  would  yet  seek  to  obtain  the 
use  of  our  courts  to  collect  the  money  which  it  has  secured  by 
mortgage  on  real  estate  here.  The  circumstances  would  jus- 
tify sharper  criticism  than  we  have  so  far  given  to  any  case 
before  us.  The  defendant  asserts  immunity  from  the  restric- 
tions and  burdens  imposed  by  law  on  all  others,  and  at  the 
same  time  asks  the  best  security  given  by  law  and  the  use  of 
the  process  of  the  courts  to  enforce  it.  The  defendant  also 
called  to  our  attention  a  bill  which  it  procured  to  be  passed 
at  the  last  session  of  the  general  assembly,  and  claims  that 
it  protects  it  in  the  violation  of  our  usury  laws.  This  statute, 
which  is  drawn  with  considerable  art,  provides  in  the  first 
section  that  building  and  loan  associations  are  restricted  to 
six  per  cent,  which  has  by  a  general  act  of  the  same  legisla- 
ture been  restored  as  the  limitation  upon  interest.  In  a  sub- 
sequent paragraph  the  association  is  allowed  to  charge  cost, 
expenses,  interest,  premiums,  and  fines.  The  controlling  idea 
in  the  first  paragraph  restricting  these  corporations  to  the  six 
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per  cent  which  is  *"  the  general  policy  of  the  state  must 
govern,  and  calling  these  other  exactions  premiums,  penalties, 
and  the  like  does  not  make  them  other  than  interest,  or  au- 
thorize the  exaction  of  more  than  six  per  cent  for  the  totality. 
A  similar  case  was  Simonton  v.  Lanier,  71  N.  C.  498.  When 
two  constructions  of  a  statute  are  possible,  the  court  should 
adopt  that  which  is  most  reasonable  and  in  accord  with  the 
declared  and  recognized  public  policy  of  the  state.  It  would 
neither  be  reasonable  nor  in  accord  with  our  recognized  pol- 
icy, nor  just  to  the  legislature,  to  construe  that  they  deemed 
that  public  opinion  and  considerations  of  justice  required 
that  the  industries  of  the  state  should  be  protected  against 
the  exactions  of  a  greater  rate  than  six  per  cent  for  the  use 
of  money,  and  yet  that  the  same  legislature  provided  that 
combinations  of  capital  might,  by  dubbing  themselves  build- 
ing and  loan  associations  and  euphoniously  styling  their 
exactions  of  interest  premium,  fines,  penalties,  and  the  like, 
exact  pay  for  the  use  of  money  without  limitations.  This 
would  be  one  law  for  the  rich  and  another  for  the  poor. 
Could  we  hold  that  the  legislature  intended  to  so  enact  (and 
they  certainly  did  not)  the  wisdom  of  the  organic  law  has 
placed  its  ban  upon  such  discrimination  and  special  privi- 
leges. A  penalty  or  fine  for  nonpayment  of  money  is  interest. 
If  money  is  loaned  at  six  per  cent  and  five  per  cent  premium, 
this  is  simply  eleven  per  cent  interest.  The  courts  have 
always  said  that  in  usury  cases  they  "look  through  all  dis- 
guises to  the  real  nature  and  truth  of  the  transaction."  The 
shifts  and  devices  of  avarice  are  countless  in  attempting  to 
evade  the  protection  which  the  lawmaking  power  sees  fit  to 
erect  against  its  exactions.  Calling  interest  by  other  names, 
as  premiums,  fines,  and  penalties,  is  a  threadbare  device,  and 
was  laid  open  in  very  clear  language  in  our  leading  case  of 
Mills  V.  Salisbury  etc.  Assn.  75  N.  C.  292,  twenty  years  ago- 
Recurring  to  the  act  of  1895,  which  •*'  the  defendant 
pressed  on  our  notice  as  an  exemption  in  its  favor,  it  may  be 
noted  that  if  the  legislature  could  be  understood  as  having  so 
intended  it  to  be,  thus  overriding  the  first  clause  thereof  and 
the  general  statute  as  well,  and  if  there  were  no  constitutional 
prohibition  against  the  grant  of  such  exclusive  and  special 
privileges,  even  then  the  act  in  question  took  effect  on  March 
9,  1895,  while  the  general  act  prohibiting  any  one,  without 
exception,  to  exact  more  than  six  per  cent  for  the  loan  of 
money  took  eff'ect  April  13,  1895,  and  would  have  the  effect 
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of  repealing  all  exceptions  and  stopping  on  that  date  the  ex- 
action of  a  higher  rate  by  the  defendant  under  its  prior  special 
act. 

Affirmed 

Avery,  J.,  dissents.  

Us0R7 — Conflict  or  Laws. — Thoap;h  a  corporation  is  expressly  author- 
ized  by  its  charter  to  charge  a  certain  rate  of  interest  upon  its  loans,  it  is  not 
permitted  to  charge  the  same  rate  in  a  foreign  state  if  that  is  contrary  to 
the  usury  laws  in  force  there:  Falla  v.  United  States  etc.  Building  Co.,  97 
Ala.  417;  38  Am.  St  Rep.  194;  extended  note  to  Bank  v.  Cook,  46  Am.  St. 
Rep.  201. 

UsuBY — How  Determined. — In  determining  whether  a  contract  is  in. 
fected  with  usury,  its  substance  and  eflfect,  not  its  form,  are  material:  Fall* 
V.  United  States  etc.  Building  Co.,  97  Ala.  417;  38  Am.  St.  Rep.  194;  extended 
note  to  Bank  v.  Cook,  46  Am.  St.  Rep.  178. 

Usury — Devices  to  Conceal. — If  a  transaction  is  in  substance  a  receiv-  . 
ang  or  contracting  for  the  receiving  of  usurious  interest  for  a  loan,  the  parties 
«re  subject  to  the  statutoi'y  consequences,  no  matter  what  device  they  may 
have  employed  to  conceal  the  true  character  of  their  dealings:  Xote  to  Bank 
V.  Cook,  46  Am.  St.  Rep.  179. 

Usury. — Penalties  as:  Extended  note  to  Bank  v.  Cook,  46  Am.  St.  Rep. 
192;  also  the  same  note  at  pages  200,  201. 

Bdildino  and  Loan  Associations. — Their  purposes  and  powers  are  dis< 
cussed  in  the  extended  note  to  Bank  v.  Cook,  46  Am.  St.  Rep.  200. 

Statutes — Construction. — Every  statute  should  receive  a  reasonable 
•construction:  Western  Union  Tel.  Co.  v.  Williams,  86  Va.  696;  19  Am.  St. 
Rep.  908;  and  with  reference  to  the  whole  system  of  which  they  form  • 
part:  St.  Louis  v.  Howard,  119  Mo.  41;  41  Am.  St.  Rep.  630,  and  note. 


State  v.  Wernwao. 

[116  North  Carolina,  1061.] 

Salk — ^Placb  OT. — If  a  seller  of  meats  residing  and  doing  business  ontsid* 
of  a  city  receives  an  order  from  a  person  residing  therein  to  bring  him 
meats  of  a  certain  kind  at  an  agreed  price,  and  the  seller  delivers  the 
meat  and  receives  payment  within  the  city  limits,  this  is  a  sale  therein 
violating  an  ordinance  prohibiting  the  sale  of  meats  within  the  city 
without  a  license. 

Sale — Place  of — Delivery. — In  a  sale  of  goods  generally  the  contract  is 
executory,  and  no  property  in  them  passes,  and  the  sale  is  not  complete 
until  delivery. 

F.  I.  Osborne,  attorney  general,  for  the  state, 

1061  Montgomery,  J.     The  city  of  Asheville,  by  one  of  its 
ordinances,  prohibits  by  fine  the  sale  of  fresh  meats  without 
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a  license  first  had  from  the  city,  within  a  radius  of  three- 
fourths  of  a  mile  from  the  courthouse  as  the  center  of  the 
circle  except  at  the  market  established  by  the  city.  The 
defendant,  who  lived  and  conducted  the  business  of  a  seller 
of  fresh  meats  outside  of  the  three-quarter  mile  limit,  re- 
ceived a  telephonic  message  from  C.  H.  Southwick,  manager 
of  a  hotel  inside  of  the  limit,  to  bring  to  him  at  the  hotel 
some  fresh  *•**  meats,  the  prices  being  agreed  on.  Agree- 
ably to  this  message  the  defendant  brought,  in  his  own  wagon» 
the  meats  to  the  hotel  and  delivered  the  same,  receiving  pay- 
ment afterward.  In  making  this  transaction  did  the  de- 
fendant violate  the  city  ordinance  and  thereby  become  liable 
for  the  fine  imposed  by  the  city?  We  are  of  the  opinion  that 
he  did.  In  the  first  place  the  goods  ordered  were  not  of  a 
specific  character,  and  therefore  the  contract  was  only  execu- 
tory. The  witness  said,  *'  I  telephoned  to  the  defendant  to 
Bend  me  some  fresh  beef  and  fresh  mutton,  describing  such 
as  I  desired."  It  cannot  be  doubted  that  if  the  meat  when 
delivered  at  the  hotel  had  not  been  of  the  kind  ordered,  the 
buyer  could  have  refused  to  receive  it.  "  Where  there  is  a 
sale  of  goods  generally  no  property  in  them  passes  until  de- 
livery, because  until  then  the  very  goods  sold  are  not  ascer- 
tained": Benjamin  on  Sales,  sec.  315.  The  general  rule  ia 
that  if  it  is  a  part  of  the  contract  of  sale  that  the  seller  shall 
deliver  the  property  sold  at  some  place  specified  and  receive 
payment  on  delivery,  title  will  not  pass  until  such  delivery: 
Benjamin  on  Sales,  sec.  325;  Edmondson  v.  Fort,  75  N.  C. 
404. 

2.  The  transaction  was  executory.  The  difference  between 
this  and  a  sale  is,  that  in  the  latter  the  goods  which  are  the 
subject  of  the  contract  become  the  property  of  the  buyer 
immediately  upon  the  conclusion  of  the  contract  regardless 
of  delivery,  and  the  risk  of  loss  or  injury  is  upon  the  buyer; 
whereas,  in  an  executory  contract  the  title  to  the  goods  is  in 
the  seller  until  the  contract  is  executed.  If  in  this  case  the 
fresh  meats  had  been  lost  or  destroyed  on  their  way  from  the 
defendant's  shop  to  the  hotel,  how  could  it  be  thought  that 
the  proprietor  of  the  hotel  would  be  compelled  to  pay  for 
that  which  he  had  never  received  and  which  the  defendant 
promised  to  deliver  to  him  at  his  hotel  in  good  condition? 
The  plain  meaning  of  this  matter  *"*'  is  this:  The  hotel 
manager  sent  a  message  to  a  seller  of  meats  outside  of  the 
three-quarter  mile  limit,  "  Bring  me  some  fresh  meats  of  a 
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certain  description;  if  they  are  such  as  I  order  I  will  take 
them  and  pay  you  for  them;  if  they  are  not  of  the  kind  I 
order,  I  will  not."     Surely  there  is  no  sale  in  this. 

3.  The  transaction  cannot  be  a  sale.  In  a  bargain  and 
sale  the  thing  which  is  the  subject  of  the  contract  becomes 
the  property  of  the  buyer  the  moment  the  contract  is  con- 
cluded, without  regard  to  whether  the  goods  are  delivered  to 
the  buyer  or  remain  in  the  possession  of  the  seller:  Lester  v. 
Eastj  49  Ind.  588.  If  by  the  terms  of  the  contract  the  seller 
is  required  to  send  or  forward  the  goods  to  the  buyer,  the  title 
and  risk  remain  in  the  seller  until  the  transference  is  at  an 
end,  after  which  time  the  title  is  vested  in  the  buyer:  Bloyd 
V.  Pollock,  27  W.  Va.  75;  Taylor  v.  Cole,  111  Mass.  363;  Fry 
V.  Lucas,  29  Pa.  St.  356.  The  cases  of  Armstrong  v.  Best,  112 
N.  C.  59,  84  Am.  St.  Rep.  573,  and  Oher  v.  Smith,  78  N.  C. 
313,  are  easily  to  be  distinguished  from  the  cases  above  cited, 
and  the  points  are  not  of  the  same  character  with  those.  In 
Armstrong  v.  Best,  112  N.  C.  59,  34  Am.  St.  Rep.  573,  and 
Oher  V.  Smithy  78  N.  C.  313,  the  orders  for  goods  were  written 
in  North  Carolina,  and  sent  by  letter  to  Baltimore.  The 
goods  were  selected  by  the  sellers,  and  delivered  to  common 
carriers,  unconditionally,  for  the  purchasers.  The  delivery  to 
the  common  carriers  completed  the  contract,  and  upon  that 
completion  our  court  held  that  the  contract  was  governed  by 
the  laws  of  North  Carolina,  and  not  that  the  sale  was  com- 
plete when  the  goods  were  ordered  in  North  Carolina. 

There  is  no  merit  in  the  exception  made  by  the  defendant 
to  the  court's  allowing  an  amendment  to  the  warrant  issued 
by  the  mayor.  The  amendment  did  not  change  the  nature 
of  the  action,  and  therefore  the  power  of  the  court  to  allow 
an  amendment  was  unrestricted:  State  v.  VaiLghan^  91  N.  C. 
532;  State  v.  Norman,  110  N.  C.  484. 

1064  There  was  no  error  in  the  judgment  of  the  court  below 
and  the  same  is  af&rmed.     ___ 

8al8S — Plaos  of. — If  no  place  is  designated,  the  place  of  tale  is  the  point 
at  which  goods  purchased  or  ordered  are  set  apart  and  delivered  to  the  pur- 
chaser: CommonweaUh  ▼.  Heaa,  148  Pa.  St.  98;  33  Am.  St.  Rep.  810,  and 
note;  Perlman  ▼.  Sartorious,  162  Pa.  St.  320;  42  Am.  St  Rep.  834,  and  note. 
This  question  is  fully  discussed  in  the  notes  to  Wcuserboehr  t.  Boulter,  30 
Am.  St.  Rep.  348,  and  Ford  ▼.  Buckeye  State  Ins.  Co.,  99  Am.  Dec.  670. 
'  Salbs — Nkobssitt  roB  Delivery. — The  rule  seems  to  be  well  settled 
that  where  the  terms  of  a  simple  sale  of  any  specific  piece  of  personal  prop- 
crty  are  agreed  upon,  and  the  bargain  is  struck  while  everything  the  seller 
has  to  do  about  it  is  completed,  and  he  has  authorized  the  buyer  to  take  it; 
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tbe  contraet  of  sal*  becomes  absolute  without  aotnal  payment  or  delivery, 
and  the  property  is  in  the  vendee:  Extended  note  to  TufU  v.  Oriffin,  22 
Am.  St.  Rep.  866.  Delivery  ia  not  essential,  as  between  the  parties,  to  com- 
plete a  sale  of  personal  property  and  the  passing  of  a  title  when  nothing 
remains  to  be  done  but  for  the  purchaser  to  take  possession;  but  as  to  cred- 
itors and  subsequent  bona  fide  purchasers,  a  delivery  is  indispensable  to 
complete  the  sale:  Gorgan  v.  Frew,  39  111.  31;  89  Am.  Dec.  286;  Hooban  v. 
Bidwell,  16  Ohio,  509;  47  Am.  Dec.  386,  and  note;  Danley  ▼.  Rector,  10  Ark. 
211;  50  Am.  Dec.  242;  Griffin  v.  Chubb,  7  Tex.  603;  58  Am.  Dec  85,  and  note; 
CaU  V.  Gray,  37  N.  H.  428;  75  Am.  Dec.  141,  and  noto;  KM  r.  LindUy,  39 
HL  195;  89  Am.  Deo.  294,  and  note. 
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Platt  V,  Johnson. 

[168  Pennsylvania  Statx,  47.1 
Laitdlord  AifD  Tenant — Condition  in  Lkasb— Pcblio  Policy. — A  cov- 
enant in  a  lease  that  if  the  tenant  shall  become  embarrassed,  or  make 
an  assignment  for  the  benefit  of  creditors,  or  be  sold  out  at  sheriff's 
•ale,  the  rent  for  the  balance  of  the  term  shall  at  once  become  due  and 
payable,  and  shall  be  first  paid  oat  of  the  proceeds  of  snch  assignment 
or  sale,  is  not  against  public  policy.  Under  it  the  landlord  is  entitled 
to  one  year's  rent  in  advance  on  the  distribution  of  the  proceeds  of  ft 
sheriff's  sale  of  the  tenant's  property. 

D.'  L.  Krehs  and  H.  B.  Hartswicky  for  the  appellants. 

W.  C.  Pentz,  for  the  appellees. 

**  Stebrett,  C.  J.  The  fund  for  distribution  in  this  case 
was  the  net  proceeds  of  Johnson  and  Petersen's  personal 
property — principally  store  goods — seized  on  the  premises 
leased  by  them  from  J.  S.  SeyJer  &  Bro.,  appellees,  and  sold 
on  executions  in  favor  of  Platt,  Barber  &  Co.,  the  appellants. 
The  only  complaint  is  as  to  the  seven  hundred  and  fourteen 
dollars,  awarded  to  said  lessors  as  balance  of  one  year'g 
rent  due  them  by  their  lessees,  the  defendants  in  the  execu- 
tions. It  is  contended  by  appellants  that  the  extent  of  the 
landlord's  claim  on  the  fund  was  two  hundred  and  fifty  dol- 
lars. This  sum  was  awarded  to  them  by  the  learned  auditor, 
but  on  exception  thereto  the  learned  judge  was  of  opinion 
that,  upon  a  proper  construction  of  provisions  in  the  lease, 
making  the  entire  rent  due  and  payable  in  advance,  they 
were  entitled  to  one  year's  rent,  less  tenants'  claim  of  thirtj« 

(877) 
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six  dollars  on  account  of  stable,  etc.,  and  he  accordingly 
awarded  them  the  said  sum  of  seven  hundred  and  fourteen 
dollars. 

The  lease  of  the  storeroom,  etc.,  occupied  by  Johnson  & 
Peterson  is  for  the  term  of  thirty-three  months  from  July  1, 
1893,  at  the  monthly  rental  of  sixty-two  dollars  and  fifty 
cents,  payable  in  advance;  but  it  contains  the  following 
clauses  by  which,  in  certain  contingencies,  the  rent  for  the 
entire  term  would  become  due  and  payable:  1.  The  lessees 
agree  "that  if  they  shall  at  any  time  during  the  continuance 
of  this  lease  attempt  to  remove  or  manifest  an  intention  to 
remove  their  goods  and  effects  out  of  or  off  from  the  said 
premises  without  having  paid  and  satisfied  the  party  of  the 
first  part  in  full  for  all  rent  which  shall  become  due  during 
*•  the  term  of  this  lease,  then  and  in  such  case  such  removal 
or  attempt  to  remove  shall  be  considered  fraudulent,  and 
the  whole  rent  of  this  lease  shall  be  taken  to  be  due  and 
payable,  and  the  said  party  of  the  first  part  shall  proceed 
by  landlord's  warrant  or  other  process  to  distrain  and  collect 
the  whole  in  the  same  manner  as  if  by  the  conditions  of  this 
lease  the  whole  rent  were  due  and  payable  in  advance.  2. 
It  is  agreed  and  understood  that  if  second  parties  become 
embarrassed,  or  make  an  assignment  for  the  benefit  of  cred- 
itors, or  are  sold  out  by  sheriff's  sale,  then  the  rent  for  bal- 
ance of  term  shall  at  once  become  due  and  payable,  as-if  by 
the  terms  of  the  lease  it  were  all  payable  in  advance,  and 
shall  be  first  paid  out  of  proceeds  of  such  assignment  or 
sale,  any  law,  usage,  or  custom  to  the  contrary  notwith- 
standing." 

It  was  claimed  by  the  lessors  that  upon  the  happening  of 
the  lessee's  embarrassment,  seizure,  and  sale  of  their  personal 
property — contingencies  specified  in  the  last-quoted  clause — 
the  entire  rent  became  due  and  payable  out  of  the  proceeds 
of  the  sale,  so  far  as  the  fund  would  reach. 

There  is  nothing  illegal  or  contrary  to  public  policy  in  either 
of  the  above-quoted  provisions.  As  was  said  in  Goodwin  v. 
Sharkey,  80  Pa,  St.  149,  153,  "  the  whole  rent  for  the  term 
might  have  been  made  payable  in  advance,  and  there  exists 
no  reason  why  it  might  not  be  made  payable  at  any  time 
during  the  running  of  the  lease  upon  the  happening  of  any 
contingency.  The  right  of  distress  would  immediately  arise," 
upon  the  happening  of  the  specified  contingency;  and  that 
right  might  be  exercised  by  the  lessor  to  the  extent  of  col- 
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lecting  more  than  one  year's  past  due  rent,  provided  the 
rights  of  execution  creditors  have  not  previously  attached. 
If  they  have,  the  act  of  June  13,  1836,  limiting  the  lessor's 
right  to  payment  out  of  such  fund  to  an  amount  not  exceed- 
ing one  year's  rent,  becomes  operative  in  favor  of  the  execu- 
tion creditors.  That  a  landlord  is  entitled  to  claim  rent 
payable  in  advance  out  of  the  proceeds  of  a  sheriffs  sale  of 
the  tenant's  goods  upon  the  demised  premises,  provided  his 
claim  does  not  exceed  one  year's  rent,  is  well  settled:  Beyer 
V.  Fenstermacher,  2  Whart.  95;  Purdy's  Appeal,  23  Pa.  St.  97; 
Collins'  Appeal^  35  Pa.  St.  83;  and  in  his  claim  he  is  not  re- 
stricted to  the  current  month  or  year:  Richie  v.  McCauley,  4 
Pa.  St.  471;  Wickey  v.  Eyster,  58  »•  Pa.  St.  501;  Weltner's 
Appeal,  63  Pa.  St.  302;  nor  does  it  make  any  diflference  that, 
as  in  this  case,  no  more  than  a  month's  rent  was  originally 
made  payable  in  advance,  if,  by  force  of  express  covenants 
in  the  lease,  the  whole  rent  becomes  due  and  payable  in  ad- 
vance, upon  the  happening  of  certain  contingencies,  one  or 
more  of  which  have  actually  occurred  before  the  rights  of 
execution  creditors  attached:  Goodwin  v.  Sharkey,  80  Pa.  St» 
149,  153;  Owens  v.  Shovlin,  116  Pa.  St.  371. 

In  this  case  the  lessees  undoubtedly  became  financially 
embarrassed  before  the  lien  of  plaintifi^s  executions  attached, 
and  thus  at  least  one  of  the  contingencies,  on  which  the  en- 
tire rent  became  due  and  payable  in  advance,  actually  hap- 
pened. 

Without  pursuing  the  subject  further,  we  are  clearly  of 
opinion  that  there  was  no  error  in  awarding  to  the  landlords 
one  year's  rent,  less  the  thirty-six  dollars  setoff,  etc.  There 
is  nothing  else  in  the  case  that  requires  further  comment. 
The  action  of  the  court  below  is  amply  vindicated  in  the 
opinion  sent  up  with  the  record. 

Decree  affirmed  and  appeal  dismissed  with  costs  to  be  paid 
by  appellants.  

Landlord  and  Tenant — Rknts. — ^The  right  of  the  landlord  to  reaervo 
title  to  or  a  lien  on  the  crops  to  be  raised  by  hi«  tenant  is  the  eubjeot  of  tho 
extended  note  to  Dt  Vauffkm  ▼.  Howell,  U  Am.  St.  Repw  196. 
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HioKOK  V.  Still. 

[168  Pennsylvania  State,  165.] 
Trustkbs— PowKB  OF  Salk.— A  trustee  is  not  permitted  to  deprlTe  htm. 
self  of  a  power  of  sale  conferred  for  the  benefit  of  the  trust;  nor  to  so 
fetter  its  exercise  by  himself  or  his  successor  as  to  defeat  the  purposes 
of  the  trust. 

G.  S.  Patterson,  for  the  appellant. 

J.  G.  Johnson,  for  the  appellee. 

***  Fell,  J.  The  case  stated  is  intended  to  take  the  piaco 
of  a  bill  in  equity  to  enforce  the  specific  performance  by  the  de- 
fendant of  a  contract  for  the  sale  of  real  estate  made  by  his 
predecessor  in  the  trust.  The  primary  question  is  whether 
the  agreement  entered  into  by  Charles  Still  as  executor  was 
a  valid  exercise  **'  of  the  power  of  sale  conferred  upon  him 
by  the  will  of  Sarah  K.  Still.  The  power  given  is  in  these 
words:  "I  authorize  and  empower  my  executor  at  any  time 
during  the  lifetime  of  my  husband  with  his  assent,  and  I 
direct  him  immediately  upon  the  decease  of  my  said  hus- 
band, or  so  soon  thereafter  as  may  be,  to  sell  the  whole  or  any 
part  of  my  real  estate  for  cash,  upon  credit  or  ground  rent,'* 
etc.  On  October  20,  1890,  Charles  Still,  executor,  agreed 
with  the  plaintiff  in  writing  as  follows:  "That  if  Geraldino 
H.  Hickok  desire  to  become  a  purchaser  of  that  piece  of 
ground  or  land,  with  house  and  appurtenances  thereon  .... 
of  which  she  is  now  lessee  and  occupier  at  any  time  during 
her  leasing  of  the  property,  she  may  do  so  for  the  sum  of  nine 
(9)  thousand  dollars,  to  be  paid  as  follows,"  etc.  The  plain- 
tiff was  then  in  possession  under  a  lease  from  the  executor^ 
which  did  not  end  until  May  1,  1894.  Charles  Still  died 
February  13,  1892,  and  letters  of  administration  de  bonis  non 
cum  testamento  annexo  were  granted  to  Albanus  C.  Still,  the 
defendant  in  the  case  stated,  and  the  appellee.  On  Decem- 
ber 3,  1893,  the  plaintiff  notified  the  defendant  of  her  inten- 
tion to  purchase  under  the  agreement. 

The  power  conferred  is  an  authority  to  sell  during  the  life 
of  the  husband,  and  a  peremptory  direction  to  sell  imme- 
diately after  his  death.  As  the  husband  of  the  testatrix  was 
the  executor,  and  during  his  life  the  sole  possessor  of  the 
power,  he  might  have  made  a  sale  deferring  the  time  of  set- 
tlement. This,  however,  he  did  not  do.  He  did  not  sell  the 
property,  but  entered  into  an  agreement  with  the  plaintiff,. 
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which  gave  her  the  privilege  of  buying  at  any  time  within 
three  and  a  half  years.  By  this  agreement  she  was  entirely 
free;  she  was  not  bound  to  purchase.  But  he,  and  in  the 
event  of  his  death  his  successor  in  the  trust,  was  bound  to 
sell  to  no  one  else  during  the  period  fixed.  The  vice  of  the 
agreem.ent  is  that  it  bound  the  trust  estate,  no  matter  what 
the  detriment  to  it  might  be,  without  giving  it  any  corre- 
sponding advantage.  This  was  not  a  use  of  the  power,  but  a 
surrender  of  it  for  the  time.  It  suspended  the  exercise  of  the 
discretion  which  had  been  given  the  executor,  and  defeated 
the  direction  in  the  will  for  an  immediate  sale  upon  his  death. 
A  trustee  cannot  be  permitted  to  deprive  himself  of  a  power 
conferred  for  the  benefit  of  the  trust,  or  so  to  fetter  its  exer- 
cise by  himself  or  his  successor  as  to  defeat  the  purpose  of 
the  trust. 

1S8  w^e  do  not  find  that  the  question  involved  has  been 
decided  in  our  cases,  but  it  has  been  considered  in  two  Eng- 
lish cases  {Clay  v.  Rufford,  5  De  Gex  &  S.  786,  and  Oceanic 
Steam  Nav.  Co.  v.  Sutherherry,  L.  R.  16  Ch.  Div.  236),  which, 
while  diff'ering  somewhat  in  their  facts  from  the  one  under 
consideration,  are  decided  upon  principles  which  are  fully 
applicable  to  it.  Although  they  are  against  his  contention, 
our  notice  has  been  directed  to  these  cases  by  the  learned 
counsel  for  the  appellant  with  the  highly  commendable  pur- 
pose of  aiding  the  court  in  the  examination  of  a  question 
which  is  almost  barren  of  authority. 

We  are  of  opinion  that  the  contract  made  with  the  plaintiff 
by  Charles  Still  was  not  a  valid  exercise  of  the  power  of  sale 
conferred  upon  him  by  the  will  of  Sarah  K.  Still,  and  the 
judgment  of  the  court  of  commoa  pleas  is  affirmed  at  the  cost 
of  the  appellant.  ^^ 

Trustees — Powers. — A  trustee,  nnder  a  deed  of  trnst,  has  no  power  to 
impose  new  terms  or  conditiona,  or  to  alter,  vary,  or  dispense  with  those 
contained  in  the  deed:  Casstil  7.  Ross,  33  III.  244;  85  Am.  Dec.  270;  HunU 
r.  Toionahend,  31  Md.  336;  100  Am.  Dec.  63;  NicoU  v.  Ogden,  29  lU.  323; 
81  Am.  Deo.  311. 

AM.  Br.  Bv..  \QU  XLVIL— « 
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Wertheimer  v.  Thomas. 

[168  Pennsylvania  Stati,  168.] 

Vbndor  and  Vendkk — Notice  of  Lease. — As  between  a  vendor  and  vendee, 
the  latter  is  charged  with  notice  of  the  covenants  in  a  lease  of  which  he 
knows,  but  has  not  examined,  and  as  to  the  contents  of  which  he  has 
not  been  misled,  but  he  is  not  charged  with  notice  of  a  distinct  collat- 
eral agreement. 

Vkndob  and  Vendsb— Leasb  as  Notice  ov  Option  to  Porchase. — An 
agreement  by  a  landlord  giving  his  tenant  an  option  to  purchase, 
though  incorporated  in  the  lease,  is  no  part  of  it,  and  is  not  notice  to  a 
third  party  who  agrees  to  purchase  from  the  landlord.  If  the  tenant 
exercises  his  option  to  purchase  during  his  tenancy,  such  third  person 
may  purchase  from  him,  and  recover  the  difference  in  price  from  the 
landlord. 

Assumpsit  for  breach  of  contract  to  sell  land.  The  de- 
fendants agreed  in  writing  to  sell  to  plaintiff  certain  premises 
then  leased,  the  lease  having  several  years  to  run,  and  con- 
taining a  clause  giving  the  tenant  an  option  to  purchase  the 
land  at  twelve  thousand  dollars.  Plaintiff  knew  of  the  lease, 
but  not  of  the  option  which  the  tenant  subsequently  exer- 
cised, and  under  which  he  received  a  deed.  Plaintiff  then 
purchased  the  property  from  the  grantee  of  the  tenant  for 
sixteen  thousand  five  hundred  dollars,  and  sued  the  land- 
lord for  the  difference  between  that  and  the  option  price. 
Verdict  and  judgment  for  defendants  under  binding  instruc- 
tions from  the  court.     Plaintiff  appealed. 

O.  P.  Rich,  for  the  appellant. 

TT.  P.  Bowman,  for  the  appellees. 

*'•  Fell,  J.  The  general  rule  is  that  notice  of  a  lease 
will  affect  the  purchaser  of  real  estate  with  notice  of  the  cov- 
enants contained  in  it.  If  with  knowledge  of  a  lease  he 
buys  without  examining  it  he  cannot  afterward  object  that 
he' had  no  notice  of  a  particular  covenant.  The  equity  of  a 
tenant  in  possession  may  extend  still  further,  and  notice  of 
unusual  covenants  and  even  of  a  collateral  agreement  to  pur- 
chase may  be  imputed  to  the  vendee.  This  equity,  however, 
rests  upon  the  fact  of  possession,  which  is  notice  to  the  pur- 
chaser of  the  occupant's  title  and  of  the  fact  that  the  prop- 
erty is  affected,  and  imposes  upon  him  the  duty  of  inquiry. 
The  purchaser  is  therefore  chargeable  with  notice  not  only 
when  the  evidence  raises  a  presumption  that  he  knew,  but 
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also  when  there  is  just  ground  for  inferring  that  reasonable 
diligence  would  have  led  him  to  discover  the  truth.  But 
this  rule  of  constructive  notice  by  tenancy  does  not  apply  to 
controversies  between  the  vendor  and  the  vendee.  Facts 
which  in  a  controversy  with  a  third  party  whose  rights  have 
been  prejudiced  by  the  sale  would  affect  the  vendee  with 
constructive  notice  will  not  charge  him  with  defects  in  the 
vendor's  title:  2  Lead.  Cas.  Eq.,  pt.  1,  p.  145.  While  the 
vendee  is  put  to  inquiry  as  to  the  tenant's  title,  the  duty  of 
inquiry  arises  because  of  the  possession.  In  protection  of 
innocent  parties  the  doctrine  of  implied  notice  has  been  car- 
ried to  its  fullest  extent.  As  between  the  vendor  and  the 
vendee,  the  latter  is  held  to  have  had  notice  of  the  covenants 
of  a  lease  of  which  he  knew  but  had  not  examined,  and  as 
to  the  contents  of  which  he  has  not  been  misled,  but  he  is 
not  charged  with  notice  of  a  distinct  collateral  agreement. 

When  the  agreement  in  this  case  was  made,  the  plaintiff's 
agent  knew  that  the  property  purchased  was  in  the  posses- 
sion of  a  tenant  under  a  lease  from  the  defendant.  The 
agreement  was  made  expressly  subject  to  this  lease.  Actual 
notice  of  the  lease  carried  with  it  constructive  notice  of  all 
its  covenants  and  conditions  relating  to  the  tenure  or  intended 
to  secure  or  enforce  the  rights  and  duties  of  the  parties  to  it 
as  landlord  and  ***  tenant;  but  there  does  not  seem  to  be 
ground  as  between  the  parties  for  carrying  the  implication 
of  notice  further.  The  agreement  giving  the  tenant  an  op- 
tion to  purchase,  although  incorporated  in  the  lease,  was  not 
a  part  of  it.  It  was  a  distinct  agreement  having  no  necessary 
connection  with  the  lease.  It  was  unusual  and  not  to  be 
expected.  Had  this  agreement  been  separate  and  distinct 
from  the  lease  in  form  as  it  was  in  substance,  it  clearly  would 
not  have  been,  as  between  the  parties  to  this  action,  notice  of 
the  tenant's  equity. 

We  are  of  opinion  that  the  case  should  not  have  been 
withdrawn  from  the  jury  on  the  ground  that  the  plaintiff 
was  charged  with  notice  of  the  agreement  to  sell.  That  his 
agent  had  actual  notice,  or  purposely  avoided  it,  and  in  fact 
secured  by  the  agreement  only  the  right  to  take  title  to  the 
property  in  the  event  of  the  failure  of  the  tenant  to  do  so, 
the  jury  might  well  have  found  from  the  testimony. 

The  judgment  is  reversed  and  a  venire  de  novo  awarded. 
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Vendor  and  Purchaser. — The  purchaser  of  a  lot  which  is  subject  to  a^ 
personal  restrictive  agreement  entered  into  by  its  owner  is  bound  by  th» 
restriction  in  a  court  of  equity,  unless  he  was  a  purchaser  in  good  faith  iA 
ignorance  of  the  restriction:  Letm  v.  Oollner,  129  N.  Y.  227;  26  Am.  Str 
Kep.  516,  and  note. 


SOHAEFFBR   V,  PHILADELPHIA    AND    KbADING    R.  K 

[168  Pennsylvania  State,  209.] 

Carriers  of  Livestock — Negligence — Limitation  of  LiABiLixr. — In  an 
action  founded  on  the  common-law  liability  of  a  carrier  to  recover  for 
injury  to  livestock  during  transportation,  the  burden  of  proof  as  to  any 
limitation  thereon  by  special  contract  is  on  the  carrier.  Unless  such 
limitation  is  admitted  or  clearly  established  by  proof,  the  question  is  for 
the  jury. 

Carriers  of  Livestock — Negligence — Opinion  Evidence. — In  an  action, 
against  a  carrier  to  recover  for  injury  to  livestock  during  transporta* 
tion,  after  evidence  is  presented  to  show  that  the  animals  were  in  good 
condition  when  received  by  the  carrier,  that  the  injuries  were  of  recent 
occurrence,  and  not  such  as  they  would  have  inflicted  upon  each  other, 
except  involuntarily  by  being  thrown  down  and  trampled  upon,  or  being 
jammed  together  by  a  collision  or  rough  handling  of  cars,  witnesses  who 
have  been  for  years  engaged  in  shipping  such  animals,  who  know  their 
habits  and  the  causes  likely  to  lead  to  their  injury  while  on  cars,  and 
who  saw  the  injured  animals  when  they  were  unloaded,  are  competent 
to  express  an  opinion  as  to  the  cause  of  the  injuries. 

Carriers  of  Livestock— Negligence — Presumption. — Although  thernl» 
that  injury  to  the  contents  of  a  car  raises  a  presumption  of  negligence 
in  transportation  without  direct  evidence  of  accident  or  improper  hand* 
ling  of  cars  applies,  with  proper  limitations,  to  livestock,  yet  it  doe» 
not  apply  to  injury  such  as  animals  voluntarily  inflict  upon  each  other, 
or  which  can  be  accounted  for,  or  satisfactorily  explained  on  som» 
ground  other  than  negligent  management  of  the  train,  nor  does  it  ap* 
ply  in  case  of  death  from  natural  or  unknown  causes. 

J.  Snyder  and  P.  S.  Zieber,  for  the  appellant. 

/.  Hiester  and  D.  N.  Schaeffer,  for  the  appellee. 

•**  Fell,  J.  Whether  the  plaintiffs'  mules,  which  were  in» 
jured  while  being  carried  in  a  car  on  the  defendant's  road,  had 
been  shipped  under  a  special  contract  restricting  the  defend- 
ant's liability  as  a  carrier  was  a  question  in  dispute  at  the 
trial.  As  the  action  **'  was  founded  upon  the  common-law 
liability  of  a  carrier,  the  burden  of  proof  as  to  any  limitation 
thereof  rested  with  the  defendant,  and,  unless  it  was  admitted 
or  clearly  established  by  proof,  the  question  was  necessarily 
for  the  jury.    That  the  preponderance  of  evidence  was  in  favor 
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of  such  a  limitation  would  not  have  justified  the  court  in 
treating  it  as  an  established  fact.  The  question  was  properly 
submitted  with  full  and  accurate  instructions  as  to  the  effect 
of  such  an  agreement  if  found  to  exist.  This  disposes  of  the 
first  assignment  of  error,  and  the  remaining  assignments  may 
be  considered  together.  They  relate  to  the  admission  of  tes- 
timony as  to  the  cause  of  the  injuries,  and  to  the  sufficiency 
of  this  testimony  to  sustain  a  finding  for  the  plaintiffs. 

The  plaintiffs  had  a  carload  of  young  mules  and  colts 
shipped  from  Cynthiana,  Kentucky,  to  Fleetwood,  Pennsyl- 
vania. The  car  was  received  by  the  defendant  from  another 
railroad  company  at  Harrisburg.  When  the  car  reached 
Fleetwood  a  number  of  the  mules  were  found  to  be  seriously 
injured.  To  meet  any  defense  based  upon  the  ground  of  a 
restricted  contractual  liability,  the  plaintiffs  assumed  the 
burden  of  proving  that  the  injuries  resulted  from  negligence 
while  the  car  was  on  defendant's  road  and  in  charge  of  its 
employees.  Testimony  was  presented  to  show  that  the  ani- 
mals were  in  good  condition  and  uninjured  when  they  were 
received  at  Harrisburg;  that  the  injuries  were  of  recent  oc- 
currence, and  not  such  as  the  animals  would  have  inflicted 
upon  each  other,  except  involuntarily  if  they  were  thrown 
down  and  trampled  or  jammed  together  by  a  collision  or 
rough  handling  of  the  cars.  Witnesses  who  had  been  for 
years  engaged  in  shipping  mules,  who  knew  their  habits  and 
disposition  and  the  causes  likely  to  lead  to  their  injury  while 
on  board  cars,  and  who  saw  these  mules  when  they  were 
unloaded,  were  allowed  to  express  their  opinions  as  to  the 
cause  of  the  injuries.  The  value  of  their  opinions  was  for  the 
jury  to  determine,  and  we  see  no  valid  objection  to  admitting 
the  testimony. 

There  was  no  evidence  of  an  injurious  accident  to  the  train, 
nor  was  there  any  direct  evidence  of  improper  or  negligent 
handling  of  the  cars.  Injury  to  the  contents  of  a  car  may, 
however,  furnish  ground  for  an  inference  of  want  of  ordinary 
oare  in  transportation:  American  Express  Co.  v.  Sands,  55 
Pa.  St.  140;  Grogan  v.  Adams  Exp.  Co.,  114  Pa.  St.  523;  60 
Am.  Rep.  360;  Phoenix  Pot  »**  Works  v.  Pittsburg  etc.  R.  R, 
<7o.,  139  Pa.  St.  284;  Buck  v.  Pennsylvania  R.  R.  Co.,  150 
Pa.  St.  170;  30  Am.  St.  Rep.  800;  New  York  Cent.  etc.  R.  R. 
•Co.  V.  Ehy,  22  Week.  Not.  Oas.  92.  There  is  no  reason  why 
this  rule,  with  proper  limitations,  should  not  apply  to  ani- 
mate objects.    It,  of  course,  would  have  no  application  in  the 
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case  of  injuries  which  are  such  as  animals  voluntarily  inflict 
upon  each  other,  or  which  cannot  be  accounted  for,  or  which 
can  be  satisfactorily  explained  on  any  other  ground  than  that 
of  negligence  in  managing  the  train;  nor  in  cases  of  death 
from  natural  causes,  or  causes  entirely  unknown,  as  in  Penri' 
sylvania  R.  R.  Go.  v.  Raiordon,  119  Pa.  St.  577;  4  Am.  St, 
Rep.  670. 

The  case  on  the  facts  was  one  of  great  doubt,  but  the  jury 
was  not  left  to  mere  conjecture.  The  testimony  furnished  the 
basis  for  an  intelligent  finding,  and  its  submission  was  free 
from  error. 

The  judgment  is  affirmed. 

Carriers — Contracts  Limiting  Liability — Borden  of  Prooj. — When 
a  common  carrier  claims  exemption  from  liability  for  injury  to  goods  under 
a  special  contract,  the  burden  of  proof  is  upon  him  to  show  that  the  loss  or 
damage  resulted  from  one  or  more  of  the  excepted  causes  in  the  contract, 
and  without  his  fault:  Johnson  v.  Alabama  etc.  By.  Co.,  69  Miss.  191;  30 
Am.  St.  Rep,  534,  and  especially  note.  See,  further,  the  note  to  Kansas 
etc.  R.  B.  Co.  V.  Rodebaugh,  5  Am.  St.  Rep.  729. 

Carriers  of  Livestock  are  not  Liable  for  injuries  resulting  from  the 
natural  propensity  of  animals  to  injure  themselves  or  one  another:  Notes  to 
Setby  V.  Wilmington  etc.  R.  R.  Co.,  37  Am.  St.  Rep.  639,  and  Clarke  v.  Roch- 
ester etc.  R.  R.  Co.,  67  Am.  Deo.  210. 


Neilson  v.  Htllstdb  Coal  and  Iron  Company. 

[168  Pennsylvania  State,  256.] 

Master  and  Servant — Minor  Employee— Negligence— Question  for 
Jdry. — If  a  minor,  who  has  not  reached  the  age  when  capacity  to  see 
and  appreciate  danger  is  presumed,  is  employed  to  do  one  kind  of  work 
and  then  placed  at  another  employment  more  dangerous  in  character,  it 
is  the  duty  of  the  employer  to  see  that  he  receives  such  instruction  as 
informs  him  of  the  danger  surrounding  him,  to  enable  him  as  far  as 
practicable  to  avoid  it.  Tlie  failure  to  perform  this  duty  renders  the 
employer  liable  in  case  of  injury  to  the  servant. 

Master  and  Servant — Contributory  Negligence — Sudden  Peril. — A 
servant,  whether  minor  or  adult,  without  fault  on  his  part,  suddenly 
placed  in  a  position  of  peril  by  his  employer,  is  not  guilty  of  contribu- 
tory negligence  in  failing  to  quickly  decide  and  act  upon  the  wisesfc 
course  to  escape  the  threatened  danger. 

E.  Warren,  E.  N.  Willard^  and  H.  A.  Knapp^  for  the  ap. 
pellant. 

C.  Smith  and  L.  P.  Weidman,  for  the  appellees. 
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•••  Fell,  J.  The  plaintiff,  a  boy  under  fourteen  years  of 
age,  was  employed  by  the  defendant  at  its  colliery,  and  at 
the  time  of  his  injury  he  was  stationed  at  the  head  of  a 
breaker  to  assist  in  the  movement  of  cars.  The  loaded  cars 
received  from  the  mine  were  run  to  the  dump  or  tipple,  and 
after  being  emptied  were  drawn  back  and  shifted  to  another 
track.  An  endless  chain  moved  between  the  tracks,  and  the 
power  was  communicated  from  this  to  the  cars  by  means  of 
a  sling-chain  some  fifteen  feet  long,  one  end  of  which  was 
hooked  to  the  moving  chain  and  the  other  to  the  front  of  the 
car.  When  a  car  had  been  drawn  back  the  desired  distance 
the  chain  was  unhooked  at  both  ends  and  carried  back  to  be 
used  in  moving  the  next  car.  In  order  to  detach  the  sling- 
chain  it  was  necessary  to  stop  the  movement  of  the  endless 
chain.  When  this  was  done  and  the  sling-chain  had  become 
suflBciently  slack  it  was  unhooked  from  the  car  by  the  plain- 
tiff and  from  the  endless  chain  by  another  boy.  The  plain- 
tiff in  the  performance  of  this  work  was  required  to  stand 
on  the  front  bumper  of  the  car.  At  the  time  of  the  accident, 
because  of  the  failure  of  the  boy  who  had  charge  of  the  mov- 
ing chain  to  stop  it  at  the  right  time,  the  plaintiff  was  unable 
to  unhook  the  sling-chain  from  the  car  with  one  hand  while 
he  held  fast  to  tlie  car  with  the  other.  In  his  effort  to  un- 
fasten the  chain  he  took  hold  of  it  with  both  hands  and 
attempted  to  jerk  it  with  one  in  order  to  get  the  necessary 
slack  to  unhook  it  with  the  other.  As  a  consequence  of  this, 
when  the  chain  was  loosened  he  fell  in  front  of  the  car  and 
was  injured. 

There  was  testimony  that  the  plaintiff  had  been  employed 
.18  a  slatepicker,  and  that  a  month  before  the  accident  he 
had  been  directed  to  work  on  the  cars;  that  his  father  on 
account  of  the  dangerous  character  of  this  work  had  objected 
to  his  doing  it;  that  he  had  been  sent  back  to  pick  slate  and 
remained  at  that  work  until  two  weeks  before  he  was  injured, 
when  without  **•"  his  father's  knowledge  he  had  again  been 
sent  by  the  foreman  to  the  cars.  The  testimony  was  con- 
flicting as  to  the  dangerous  character  of  the  employment  and 
whether  the  plaintiff  had  been  informed  of  it  and  instructed 
how  to  do  the  work  so  as  to  avoid  its  danger. 

Two  grounds  of  negligence  were  alleged  upon  the  trial. 
The  first  was  in  placing  a  boy  of  the  plaintiff's  age,  without 
knowledge  or  experience,  at  a  dangerous  work  without  such 
instructions  as  would  enable  him  to  understand  it  and  avoid 
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its  risk.  The  second  was  in  placing  an  incompetent  boy  in 
charge  of  the  machinery  by  which  the  motion  of  the  endless 
chain  was  regulated.  The  case  was  submitted  on  the  first 
ground  only,  the  learned  judge  instructing  the  jury  that  there 
was  not  suflBcient  evidence  to  sustain  a  finding  that  the  boy 
in  charge  of  the  machinery  was  incompetent. 

While'  upon  its  facts  the  case  is  a  very  close  one,  it  could 
not  have  been  properly  withdrawn  from  the  jury.  Both  the 
place  and  the*  character  of  the  employment  were  dangerous. 
The  plaintiff  had  not  reached  the  age  when  capacity  to  see 
and  appreciate  danger  is  to  be  presumed.  Under  these  cir- 
cumstances it  was  the  duty  of  the  employer  to  see  that  he 
received  such  instructions  as  would  inform  him  of  the  dan- 
gers which  surrounded  him,  and  would  enable  him  as  far  as 
practicable  to  avoid  them.  Whether  this  duty  was  performed 
was  necessarily  a  question  of  fact:  Rummel  v.  Dilworth,  131 
Pa.  St.  509;  17  Am.  St.  Rep.  827;  Kehler  v.  Schwenk,  151  Pa. 
St.  505;  31  Am.  St.  Rep.  777.  The  only  ground  upon  which 
the  plaintiff  under  the  evidence  could  be  charged  with  con- 
tributory negligence  was  that  he  attempted  to  unhook  the 
sling-chain  when  he  found  that  the  machinery  had  not  been 
applied  so  as  to  slacken  it,  instead  of  jumping  from  the  car 
at  once.  But  this  was  to  be  determined  in  view  of  his  knowl- 
edge and  judgment,  and  the  surroundings.  Without  fault 
on  his  part  he  was  suddenly  placed  in  a  position  of  peril,  and 
he  could  not  be  held  to  the  duty  of  quickly  deciding  and 
acting,  upon  the  wisest  course  to  escape  the  threatened  dan- 
ger. Even  an  adult  under  the  same  circumstances  would 
not  be  held  to  such  a  duty. 

We  find  no  error  whatever  in  the  manner  in  which  the  case 
was  submitted  to  the  jury.  The  charge  of  the  learned  judge 
fully  covered  every  point  which  was  presented  or  arose  at  the 
trial,  and  the  instructions  were  clear  and  adequate. 

The  judgment  is  affirmed. 

Mastbb  and  Sbrvamt — Minor  Euploybb— Chamos  or  Emflothkmt— 
Duty  to  Wabn— Qdestiom  tob  Jitrt. — If  a  young  aerrant  employed  in 
one  capacity  is  injured  while  performing  a  different  and  more  dangeroiu 
duty,  it  is  a  question  of  fact  for  the  jury  whether  he  had  been  sufficiently 
warned  and  instructed  as  to  the  dangerous  employment:  Rummel  v.  Dil- 
vorih,  131  Pa.  St.  509;  17  Am.  St.  Rep.  827.  See,  also,  the  note  to  Olover 
T.  Dvoight  Mfg.  Co.,  12  Am.  St.  Rep.  515,  and  the  extended  note  to  Fisk  r. 
CmUral  Pae.  R.  R.  Co.,  1  Am.  St.  Rep.  29. 

CoMTRiBUTOKT  Nkgligbncb — SuDDEN  Peril. — That  One  does  not  adopt 
kh«  safest  and  best  course  to  avoid  injury  wheu  suddenly  exposed  to  great 
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danger  does  not  make  him  chargeable  with  contributory  negligence:  Dick- 
son V.  Omaha  etc  Ry.  Co.,  124  Mo.  140;  46  Am.  St.  Rep.  429.  The  law  doea 
not  require  one  who  is  surprised  or  confused  by  sudden  danger  to  act  ao« 
cording  to  any  fixed  rule:  Note  to  SU  Louia  etc  Ry.  Co.  r.  Murray,  29  Am. 
St  Rep.  39. 


Sloan's  Appeal. 

[168  PSNNSTLYAinA  STATX,  422.] 

LBQAonca — Real  Estate  when  Bo(7md  for  Payment  or. — The  blending  of 
the  real  and  personal  estate  in  the  residuary  clause  in  a  will  binds  tha 
real  estate  for  the  payment  of  legacies. 

Legacies — Interest  on. — If  the  settlement  of  an  estate  is  delayed  by  Iiti« 
gation,  tlie  pecuniary  legatees  are  entitled  to  legal  interest  on  their  leg- 
acies, although  the  executor  is  unable  to  realize  that  much  interest  in 
income  from  the  estate,  and  the  residuary  legatees  cannot  complain,  aa 
the  estate  is  charged  with  the  payment  of  debts  and  pecuniary  legaciea 
first,  and  not  until  this  is  done  is  the  residue  ascertained  or  the  extent 
of  their  interest  determinable. 

Legacies — Interest  on. — After  legacies  become  due  and  payabla  they  are 
matured  obligations  against  the  estate,  and  bear  interest  at  tha  legal 
rate. 

Wills — Revocation  or  Charitable  Bequest  bt  Codicil. — If  a  testator 
makes  a  charitable  bequest  by  will,  and  afterward  executes  a  codicil  in 
which  he  declares  that  "I  hereby  annul  and  revoke  the  bequest"  to  tha 
charity,  and  "instead  thereof  I  give  and  bequeath"  the  same  sum  to  a 
trustee,  to  pay  the  income  to  two  persons  during  their  lives,  and,  upon 
their  death,  to  pay  the  principal  to  such  charity,  the  codicil  does  not 
revoke  tha  bequest  to  the  charity,  bat  only  postpones  its  time  of  pay* 
ment. 

F.  Rawle  and  E.  0.  Hinkley,  for  Rebecca  H.  Sloan,  appel- 
lant. 

R.  J.  Byron  and  A.  W.  Bamberger,  for  Josephine  Holbach 
and  Mary  Perry. 

tl.  S.  P.  NichoU  and  J.  F.  Jtmkin,  for  the  Presbyterian  Or- 
phanage. 

J.  O.  Johnson,  for  the  Pennsylvania  Company  for  Insurance 
on  Lives,  executor. 

4»T  Williams,  J.  The  appellant  is  one  of  three  residuary 
legatees  under  the  will  of  James  Watt.  The  testator  made 
two  specific  gifts  of  real  estate  and  several  pecuniary  legacies 
amounting  in  the  aggregate  to  about  one  hundred  thousand 
dollars.  He  then  gave  all  the  "rest,  residue,  and  remainder" 
of  his  estate,  real  and  personal,  to  his  three  sisters,  share  and 
share  alike.     The  personal  estate  is  not  sufficient  to  pay  th« 
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legacies,  and  the  first  question  raised  by  this  appeal  is  over 
the  liability  of  the  real  estate  for  the  deficiency.  The  court 
below  rightly  held  that  **®  the  blending  of  the  real  and  per- 
sonal estate  in  the  residuary  clause  bound  the  real  estate  for 
the  payment  of  the  legacies  by  implication,  since  "the  resi- 
due and  remainder"  can  only  be  ascertained  after  the  pay- 
ment of  the  debts,  legacies,  and  expenses.  This  has  been 
uniformly  held  in  this  state:  Hassanclever  v.  Tucker,  2  Binn. 
5j5;  Bi-ishen's  Appeal,  70  Pa.  St.  405;  Davis^  Appeal,  83  Pa. 
St.  348.  The  testator  died  in  1886.  His  estate  was  imme- 
diately involved  in  litigation  with  one  of  the  legatees,  who 
claimed  to  be  his  widow,  and  this  claim  was  not  finally  dis- 
posed of  until  1894,  when  a  compromise  was  effected  and  the 
claim  withdrawn.  Pending  this  litigation  the  executors  were 
unable  to  realize  more  than  four  per  cent  in  income  from  the 
estate.  The  legatees  claim  interest  at  the  rate  of  six  per  cent 
on  their  unpaid  legacies,  and  the  appellant  contends  that  they 
ought  to  receive  no  more  than  the  estate  has  actually  earned. 
The  learned  court  below  awarded  interest  at  the  legal  rate. 
We  do  not  see  how  it  could  have  done  otherwise.  After  the 
legacies  became  due  and  payable  they  were  matured  obliga- 
tions against  the  estate,  and  bore  interest,  as  any  other  liqui- 
dated demands  would  do,  at  the  rate  fixed  by  law.  The 
estate  might  have  consisted  of  unimproved  city  property 
producing  no  income  whatever.  In  that  event,  if  the  conten- 
tion of  the  appellant  is  sound,  the  legacies  would  have  borne 
no  interest  no  matter  how  long  they  were  withheld.  It  was 
doubtless  to  the  advantage  of  the  legatees  that  the  claim  of 
the  alleged  widow  should  be  adjusted,  and  they  may  have 
acquiesced  in  what  seemed  a  necessary  delay  in  the  settle- 
ment of  the  estate,  but  unless  they  agree  to  forego  interest, 
or  to  accept  a  less  rate  than  that  fixed  by  law,  they  were 
entitled  to  demand  payment  of  principal  and  interest  as 
soon  as  it  was  practicable  for  the  executors  to  make  it.  The 
residuary  legatees  are  in  no  position  to  complain,  for  the 
estate  is  charged  with  the  payment  of  the  debts  and  the 
pecuniary  legacies  first,  and  not  until  this  is  done  is  the  res- 
idue ascertained  or  the  extent  of  their  interest  in  the  estate 
determinable.  The  remaining  question  raised  by  the  assign- 
ments of  error  is  over  the  effect  of  the  codicil  upon  the 
bequest  to  the  Presbyterian  Orphanage.  The  will  was  exe- 
cuted on  the  third  day  of  January,  1885,  and  contained  the 
following:  "Item  (14).  I  give  and  bequeath  to  the  Presbyte- 
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rian  Orphanage  in  the  state  of  Pennsylvania  the  sum  of  seven 
*'*  thousand  dollars  to  build  a  cottage  for  a  school,  and  to 
be  named  the  Findlay  Highland  Home."  Some  fifteen 
months  later,  on  the  twelfth  day  of  April,  1886,  he  executed 
a  codicil,  the  sole  purpose  of  which  was  to  postpone  the  time 
when  the  money  should  be  payable  to  the  orphanage,  so  that 
the  interest  upon  five  thousand  dollars  thereof  should  be 
payable  to  Jacob  Michael  while  he  lived,  and  the  interest 
upon  the  remaining  two  thousand  dollars  thereof  should  be 
paid  to  Josephine  Holbach,  widow,  during  her  natural  life, 
and  the  principal  sura  should  remain  invested  pending  these 
lives.  For  the  purpose  of  making  this  change,  the  testator 
made  the  Pennsylvania  Company  for  the  Insurance  of  Lives 
and  Granting  Annuities  a  trustee,  charged  with  the  invest- 
ment of  the  money  and  the  payment  of  the  interest  to  the 
annuitants  until  their  respective  deaths,  and  thereupon  to 
pay  over  the  respective  sums  held  for  the  benefit  of  the  de- 
ceased annuitants  to  the  Presbyterian  Orphanage  for  the 
purposes  named  in  the  will.  The  subject  is  introduced  into 
the  codicil  by  the  words:  "I  hereby  annul  and  revoke  the 
bequest  to  the  Presbyterian  Orphanage  in  the  state  of  Penn- 
sylvania," and  then  follow  immediately  the  words:  "And, 
instead  thereof,  I  give  and  bequeath,"  to  the  trustee,  for  the 
purposes  already  stated,  viz.,  for  investment  and  payment  of 
interest  to  the  annuitants  during  the  life  of  each,  and  then 
for  the  payment  of  the  principal  over  to  the  orphanage  "to 
build,  or  aid  in  building,  said  cottage  for  a  school,  to  be 
named  the  Findlay  Highland  Home."  Within  one  calendar 
month  after  the  execution  of  the  codicil  the  testator  died, 
and  the  position  is  now  taken  that  the  bequest  to  the  orphan- 
age is  void  under  the  act  of  1855.  The  contention  is  that 
the  bequest  was  revoked  by  the  codicil,  and  the  codicil  de- 
feated by  the  statute,  so  that  the  seven  thousand  dollars  the 
testator  intended  for  the  construction  of  the  Findlay  High- 
land Home  must  now  go  to  the  residuary  legatees.  Whether 
this  is  so  or  not  depends  on  the  testator's  intention.  His 
intention  is  to  be  gathered  from  the  codicil  as  a  whole,  read 
in  the  light  of  the  original  bequest.  Looking  at  the  bequest, 
we  find  the  testator  had  given  the  orphanage  the  sum  of 
seven  thousand  dollars,  to  be  used  for  a  specific  purpose, 
viz.,  the  erection  of  a  cottage  to  be  used  as  a  school  building, 
and  to  be  called  by  the  name  of  the  Findlay  Highland 
Home.     This  would  have  been  payable  at  the  end  of  *•• 
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one  year  after  bia  own  death.  The  codicil  gives  the  same 
sum  of  money,  for  the  same  purpose,  to  be  paid  on  the  death 
of  the  annuitants.  What  the  testator  did,  and  all  that  he 
intended  to  do,  was  to  change  the  time  for  the  payment  of 
the  bequest,  so  as  to  give  the  interest  to  the  persons  named 
in  the  codicil  while  they  lived.  This  is  not  a  revocation. 
The  fact  that  the  testator  called  it  by  that  name  does  not 
make  it  so.  Revoke  means  to  recall,  to  take  back,  to  repeal. 
Annul  means  to  abrogate,  to  make  void.  The  codicil  did 
not  recall  or  make  void  the  bequest  in  any  particular,  except 
as  to  the  time  of  payment,  and  this  it  changed.  It  left  the 
donee,  the  gift,  and  the  purpose  to  which  it  was  to  be  applied 
unchanged.  If  the  codicil  did  not  revoke  the  bequest,  then 
the  act  of  1855  has  no  application,  and  the  bequest  stands 
as  originally  made,  changed  only  as  to  the  time  for  payment. 
But,  again,  the  testator  says  that  the  codicil  is  to  be  "  in- 
stead of"  the  bequest  in  the  body  of  the  will.  This  expres- 
sion excludes  the  idea  of  revocation  in  its  technical  sense, 
and  is  equivalent  to  a  declaration  that,  in  such  particulars 
as  the  codicil  differs  from  the  bequest,  it  is  to  take  the  place 
of,  or  to  be  instead  of,  the  bequest.  1  Jarman  on  Wills, 
178,  states  the  rule  to  be  that  the  words  "  instead  of,"  used 
in  a  codicil,  are  held  to  mean  "instead  of  so  much  only  as 
is  incompatible  with  the  codicil,"  and  cites  several  English 
cases  in  support  of  his  statement.  The  codicil  is  incompat- 
ible with  the  bequest  in  nothing  except  the  time  of  payment, 
and  it  therefore  takes  the  place  of  the  bequest,  or  stands  in- 
stead of  it,  only  in  that  particular.  What  the  codicil  really 
accomplishes  is  to  provide  a  small  life  annuity  for  two  of  the 
testator's  friends  by  withholding  the  bequest  from  the  or- 
phanage daring  their  lives,  that  the  interest  upon  it  may  bo 
paid  to  them  in  the  mean  time.  It  really  diminishes  the 
value  of  the  gift  to  the  orphanage  for  the  benefit  of  the  annui- 
tants, and  so  falls  within  the  purview  of  the  rule  declared  in 
CarVs  Appeal,  106  Pa.  St.  635. 

The  orphans'  court  made  no  mistake  in  dealing  with  thii 
question,  and  the  decree  appealed  from  is  now  affirmed,  the 
costs  of  this  appeal  to  be  paid  by  the  appellants. 

Lboacibs— Rial  Estate,  Whrn  Bound  for  thb  Patmbnt  or.— Real 

estate  is  nerer  charged  with  the  paymeut  of  legacies  while  there  is  personal 
property  remaining,  unless  such  an  intention,  together  with  a  direction  that 
the  personalty  be  exempt,  is  expressly  declared,  or  may  fairly  b«  inferred 
from  the  language  of  the  will:   Cooc/i  v.  Cooch,  5  Hoast.  540;  1  Am.  St. 
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Rep.  161,  and  note.  An  intent  to  charge  legacies  upon  the  realty  cannot 
be  inferred  from  the  fact  that  the  will  provides:  "First.  After  all  my  lawful 
debts  are  paid,  I  give  and  bequeath  to  J.  S.  the  sum  of  two  thousand  dol- 
lars.  Secondly.  I  give  and  bequeath  all  the  rest  and  residue  of  my  real  and 
personal  estate  to  J.  C":  Brill  r.  Wright,  112  N.  Y.  129;  8  Am.  St  Rep. 
717,  and  extended  note. 

Interest  on  Leqaoies. — Interest  must  be  allowed  on  a  pecuniary  legacy 
after  one  year  from  the  testator's  death,  though  the  will  was  not  proved 
until  six  months  after  the  expiration  of  the  one  year:  Ogden  v.  Pattet^  149 
Mass.  82;  14  Am.  St.  Rep.  401,  and  note.  Interest  maybe  collected  on  a 
legacy  from  the  time  the  legacy  befeomes  due:  Van  Bramer  v.  Hoffman,  2 
Johns.  Cas.  200;  1  Am.  Dec.  162;  Olen  v.  Fisher,  6  Johns.  Ch.  33;  10  Am. 
Dec.  310;  Custis  v.  AdHns,  1  Houst.  382;  68  Am.  Dec.  422;  BircUallr.  Heuu 
kU,  1  Paige,  32;  19  Am.  Dec.  392. 


Appeal  op  Pennsylvania  Company. 

[168  Pennsylvania  State,  431.] 
Wills — Power  of  Sale— Rents  from  Residuary  Real  Estate. — A 
power  of  sale  in  a  will  does  not  work  an  immediate  conversion  of  the 
land  as  between  the  executor  and  the  heir  or  legatee.  The  title  accru- 
ing on  the  death  of  the  testator  remains  in  the  heir  or  legatee  until 
divested  by  probate  sale  or  the  power  contained  in  the  will,  and  the 
executor  has  no  power  to  collect  rents  from  the  residuary  real  estate 
and  use  them  as  assets  of  the  testator's  estate. 

J.  G.  Johnson,  for  the  appellant. 

F.  Rawle  and  E.  0.  Hinkley,  for  the  appellee. 

431  Williams,  J.  The  question  raised  by  this  appeal  may 
be  stated  thus:  Who  is  entitled  to  the  possession  of  a  testa- 
tor's real  estate  after  his  decease?  In  the  case  of  an  intestate 
the  question  would  not  be  regarded  as  an  open  one.  Upon 
his  decease  his  personal  estate  goes  to  his  administrator,  but 
his  real  estate  descends  to  his  heirs  at  law.  What  persona 
shall  inherit  as  heirs  at  law  is  a  question  that  has  been 
answered  differently  by  the  laws  of  different  countries;  but 
when  they  have  been  designated  they  take  at  once  and  in 
fee  eo  instanti  the  death  of  the  owner.  ■*"  The  course  of 
descent  can  be  broken  or  changed  only  by  deed  or  will,  for 
it  is  a  settled  principle  of  law  that  the  heir  cannot  be  disin- 
herited except  by  express  words  or  by  clear  implication.  The 
administrator  cannot  interfere  with  the  inheritance,  and  if 
he  goes  into  possession  or  receives  the  rents  therefrom  he 
holds  the  same  not  as  the  assets  of  his  intestate,  but  as  the 
agent  or  trustee  of  the  heir  at  law:  Walker'g  AppecU,  116  Pa. 
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St.  419.  The  same  thing  is  true  of  an  executor.  He  has 
no  estate  in  the  testator's  lands  by  virtue  of  his  office  as  ex- 
ecutor. If  rents  accruing  after  the  testator's  death  come 
into  his  hands  he  cannot  apply  them  to  the  payment  of 
debts  or  legacies:  Stoops^  Estate,  31  P.  L.  J.  34;  Fross*  Ap- 
peal, 105  Pa.  St.  258.  The  general  rule  is,  therefore,  that  an 
executor  has  no  right  to  the  possession  of  the  testator's  real 
estate  unless  it  is  given  him  by  the  will.  An  executor  or 
an  administrator  may  sell  the  leal  estate  for  the  payment  of 
debts  or  legacies  when  the  necessity  for  so  doing  is  made  ap- 
parent to  the  orphans'  court,  and  an  order  is  made  by  that 
court  authorizing  such  sale,  but  until  then  they  have  noth- 
ing to  do  with  it.  The  testator  may,  as  the  testator  in  this 
case  did,  authorize  his  executor  to  make  such  sale,  and  such 
authority  appearing  in  the  will  renders  an  order  by  the 
orphans'  court  unnecessary.  In  that  case  the  executor  may 
judge  in  the  first  instance  of  the  necessity  for  the  sale,  and 
he  may  then  proceed  to  make  it.  The  proceeds  then  become 
assets  in  his  hands,  and  he  may  and  must  apply  them  to  the 
payment  of  debts  and  legacies.  In  this  case  the  executor 
has  the  rents  of  the  real  estate  in  his  hands  amounting  to 
about  twenty-five  thousand  dollars,  and  the  residuary  leg- 
atees ask  that  it  be  paid  to  them.  The  executor,  on  the 
other  hand,  claims  the  right  to  treat  this  money  as  assets  and 
apply  it  to  the  payment  of  legacies.  The  contention  is,  as 
we  understand  it,  that  residuary  legatees,  being  entitled  to 
appropriate  so  much  only  of  the  property,  real  and  per- 
sonal, of  the  testator  as  remains  upon  the  settlement  of  all 
demands  against  the  estate,  cannot  take  possession  of  the 
real  estate  until  final  settlement  has  been  made  and  the 
residue  precisely  ascertained.  But  the  premises  do  not  sup- 
port the  conclusion.  The  residuary  legatee,  like  the  heir 
at  law,  takes  the  title  of  the  testator  upon  his  death.  The 
title  descends  under  the  law  to  the  heir.  It  comes  by 
gift  to  the  legatee.  It  comes  to  both  subject  to  *"  such 
encumbrances  as  have  been  sufiered  or  imposed  by  the 
former  owner,  and  the  title  of  both  may  be  defeated  or 
divested  whenever  the  discharge  of  such  encumbrances  re- 
quires it.  It  is  the  "rest,  residue,  and  remainder"  only  that 
the  heir  at  law  can  finally  appropriate.  The  residuary  leg- 
atee is  no  worse  ofl".  Until  actual  conversion  becomes  neces- 
sary, the  heir,  and  the  residuary  legatee  as  well,  is  entitled  to 
the  possession  as  an  incident  to  the  title,  and  nothing  but  a 
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positive  provision  in  the  will  can  deprive  him  of  it.  A  power 
of  sale  does  not  work  a  conversion  of  the  land  as  between  the 
executor  and  the  heir  or  legatee:  Blight  v.  Wrightj  1  Phila. 
549;  but  the  title  which  accrued  on  the  death  of  the  testator 
remains  in  the  heir  or  legatee  until  divested  by  sale  made 
under  an  order  of  the  orphans'  court,  or  the  power  contained 
in  the  will.  So  long  as  the  title  remains  undivested  the  right 
to  the  possession  remains:  Erie  Dime  Savings  etc.  Co.  v.  Vin- 
cent, 105  Pa.  St.  315.  If  the  executor  collected  the  rents 
under  an  agreement  with  the  residuary  legatees  that  the 
amount  received  should  be  held  as  assets,  and  used  in  the  pay- 
ment of  the  pecuniary  legacies,  this  agreement  should  have 
been  proved  and  relied  on  in  the  court  below.  No  such  agree- 
ment was  shown.  It  is  urged  that  a  power  to  sell  authorizes 
the  executor  to  take  possession,  else  he  could  not  give  posses- 
sion to  the  purchaser.  The  reply  is  that  the  residuary  legatees 
do  not  question  his  right  to  take  possession  for  the  purpose  of 
making  a  sale.  What  they  deny  is  his  power  to  collect  the 
rents  and  use  them  as  assets  of  the  testator.  In  this  we 
think  they  are  right,  and  the  learned  orphans'  court  com- 
mitted no  error  in  sustaining  their  contention. 

The  decree  is  affirmed,  the  appellant  to  pay  the  costs  ot 
this  appeal.  

Wills — Power  of  Sals — Title  to  Pbopkrtt. — ^The  fee  pMses  to  the 
heirs  uatil  a  sale  by  the  executors,  under  a  provision  in  a  will  that  all  the 
testator's  lauds  shall  be  sold,  and  after  payment  of  the  debts  the  proceeds 
shall  be  divided  between  the  heirs:  Thomson  v.  Oaillard,  3  Rich.  Law,  418; 
45  Am.  Dec.  778;  Nodine  v.  Greenfield,  7  Paige,  544;  34  Am.  Dec.  363.  If 
an  executor  is  made  residuary  legatee,  and  is  also  given  power  to  sell  all 
real  and  personal  estate,  realty  forming  a  part  of  the  residuary  estate  vests 
in  him,  subject  to  be  divested  by  the  sale,  and  until  such  sale  the  rents  and 
profits  belong  to  him  as  such  legatee  and  not  to  the  heirs  at  law:  Brovm  ▼• 
Barm,  162  Mass.  56;  44  Am.  St.  Rep.  331. 
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Philler  v.  Patterson. 

[168  Pennsylvania  State,  468.] 

BiNKS  AND  Banking.  —  A  Clearing-house  Association  organized  bjr 
national  banks  in  a  certain  locality  to  facilitate  the  settlement  of  daily 
balances  between  them,  involving  no  element  of  speculation,  and  no 
business  undertaking  by  or  on  behalf  of  such  banks,  is  not  a  violation 
of  the  statutes  of  the  United  States  relating  to  national  banks,  and 
does  not  transcend  the  limits  which  these  statutes  have  drawn  about 
the  business  of  banking. 

Banks  and  Banking — Clearing-house  —  Holder  of  Neootiabls  Secu- 
rities.— A  clearing-house  association  formed  by  national  banks  solely 
to  facilitate  the  settlement  of  daily  balances  between  them,  without 
handling  and  counting  the  cash  in  every  instance,  may  require  each 
bank  to  deposit  with  certain  persons,  called  the  clearing-house  com- 
mittee, a  sum  of  money,  or  its  equivalent  in  good  securities,  to  be  used 
in  the  payment  of  balances,  for  which  the  committee  shall  issue  certifi- 
cates, to  be  used  in  lieu  of  the  cash  they  represent;  and  may  anthoriza 
the  committee  to  receive  from  any  member  of  the  association  additional 
deposits  of  bills  receivable  and  other  securities,  and  issue  certificates 
therefor.  The  committee  then  become  holders  for  value  of  securitie* 
and  notes  deposited  with  and  receipted  for  by  them,  and  for  which  they 
have  issued  certificates,  and  as  such  are  not  afi'ected  by  equities  exist* 
ing  between  the  original  parties  thereto. 

Negotiable  Instruments — Accommodation  Paper. — A  person  for  whose 
accommodation  a  note  is  given  may  use  it  in  any  way  to  accommodate 
himself,  and  after  he  has  so  used  it  the  maker  or  indorser  is  bound  by 
his  action,  and  becomes  liable  for  the  amount  of  the  note  according  to 
its  terms,  and  cannot  defend  against  the  indorsee  or  holder  on  the 
ground  that  the  note  is  without  consideration. 

Neootiable  Instruments  —  Accommodation  Paper — Defenses. — A» 
against  a  holder  for  value  an  accommodation  maker  of  a  note  can 
defend  only  on  the  ground  of  actual  payment.  The  fact  that  it  ia 
made  for  accommodation,  and  without  consideration,  is  immateriaL 

Negotiable  Instruments  —  Accommodation  Paper. — Notice  to  a  bank 
discounting  accommodation  paper,  that  the  indorser  is  lending  hia 
credit  to  the  maker  does  not  affect  the  bank  or  relieve  the  indorser. 

Assumpsit  on  an  accommodation  note  made  by  the  defend- 
ant, indorsed  by  one  Bailey,  delivered  to  one  Kennedy,  and 
by  him  deposited  with  the  clearing-house  committee  of  a 
clearing-house  association.  Judgment  for  plaintiffs.  De- 
fendant appealed. 

M.  H.  Toddf  for  the  appellant. 

A.  T.  Freedley,  for  the  appellees. 

4»9  Williams,  J.  Two  lines  of  defense  were  taken  in  this 
case  in  the  court  below.  The  first  of  these  denied  the  capac- 
ity of  the  plaintiffs  to  sue,  and  was  brought  to  the  attention 
of  the  learned  judge  by  a  prayer  for  instructions  to  the  jury 
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•'  that  under  the  evidence  in  this  case,  and  the  statutes  gov- 
erning national  banks,  the  plaintiffs  cannot  maintain  the 
pending  action  against  the  defendant."  The  second  alleged 
that  the  note  sued  on  was  made  for  the  accommodation  of 
F.  W.  Kennedy,  president  of  the  Spring  Garden  **•  National 
Bank,  and  that  the  plaintiffs  were  chargeable  with  notice  of 
the  want  of  consideration  as  between  the  maker  and  F.  W. 
Kennedy.  The  first  of  these  lines  of  defense  makes  it  impor- 
tant for  us  to  consider  and  determine  the  character  and  ob- 
jects of  the  clearing-house  association,  the  distinction  to  be 
taken  between  it  and  the  clearing-house,  and  the  functioiis 
and  powers  of  the  clearing-house  committee.  An  examina- 
tion of  the  constitution  or  articles  of  association  adopted  by 
the  banks  forming  "The  Clearing-house  Association  of  the 
Banks  of  Philadelphia"  shows  the  character  and  objects  of 
the  organization  very  cJearlv.  In  substance  these  articles 
amount  to  an  agreement  with  each  other  by  thirty-eight 
national  banks  in  the  city  of  Philadelphia  to  facilitate  and 
eimplify  the  settlement  of  daily  balances  between  them,  for 
their  mutual  advantage.  This  agreement  substitutes  a  set- 
tlement made  at  a  fixed  time  and  place  each  day,  by  repre- 
sentatives of  all  the  members  of  the  association,  in  the  place 
of  a  separate  settlement  by  each  bank  with  every  other  made 
over  the  counter.  No  other  object  is  contemplated  or  pro- 
vided for.  The  association  does  not  provide  for  any  united 
action  for  any  business  purpose.  It  does"  not  contemplate 
the  employment  of  capital  or  credit  in  any  enterprise.  It 
proposes  and  provides  for  co-operation  to  expedite  and  sim- 
plify the  transaction  by  each  member  of  the  association  of  its 
own  proper  business  in  one  particular,  viz.,  the  settlement  of 
daily  balances  with  the  other  national  banks  doing  business 
in  the  city.  Incidentally,  co-operation  in  this  particular 
would  tend  to  bring  the  banks  belonging  to  the  association 
into  closer  relations,  enable  them  to  become  more  familiar 
with  the  volume  of  business,  and  the  actual  condition  of  each 
other,  and  open  the  way  to  make  them  mutually  helpful  in 
times  of  financial  stringency;  but  these  results  are  inciden- 
tal only.  The  clearing-house  association  is  nothing  more 
nor  less  than  an  agreement  among  thirty-eight  national  banks 
to  make  their  daily  settlements  at  a  fixed  time  and  place 
each  day.  To  carry  this  agreement  into  operation  it  became 
necessary  to  determine  the  place  and  hour  at  which  the 
settlement  should  be  made.     A  suitable  room  was  secured, 

AH.  ert.  Bsr.,  You  XLVIL  —  67 


898  Philler  v.  Patterson.  [Penn. 

fitted  up  with  desks  and  other  necessary  appliances  at  the 
expense  of  the  associated  banks,  and  a  manager  chosen  to 
preside  over  it  and  direct  the  action  of  the  clerks  and  runners 
when  in  session.  ■***  This  room  is  the  clearing  place,  or,  in 
the  language  of  the  constitution  of  the  association,  the  clear- 
ing-house. It  is  the  place  where  the  representatives  of  the 
several  banks  meet,  and  where  all  balances  are  struck  and 
settled  daily  between  the  banks  composing  the  association. 

At  the  close  of  each  meeting  the  amount  due  to  and  from 
each  bank  is  definitely  ascertained.  The  debtor  banks  then 
pay  over  to  the  manager  the  gross  balance  due  from  them  to 
settle  their  accounts  with  all  the  members  of  the  association, 
and  he  makes  distribution  of  the  sum  so  received  among  the 
creditor  banks  entitled  to  receive  them.  The  clearing-house 
is  therefore  not  a  business  organization,  a  corporation,  a  part- 
nership, or  an  artificial  person  of  any  sort,  but  a  place  in 
which  the  thirty-eight  members  of  the  association  settle  with 
each  other  daily.  We  come  now  to  consider  the  committee 
and  the  position  in  the  general  scheme  occupied  by  it. 
Among  the  economies  in  time  and  labor  contemplated  by 
the  banks  was  a  settlement  of  daily  balances  without  the 
necessity  for  handling  and  counting  the  cash  in  every  case. 
To  provide  for  thjs  the  banks  agreed  that  they  would  deposit 
in  the  hands  of  certain  persons,  to  be  selected  by  them  and 
to  be  called  the  clearing-house  committee,  a  sum  of  money, 
or  its  equivalent  in  good  securities,  at  a  fixed  ratio  upon 
their  capital  stock,  to  be  used  for  payment  of  balances  against 
them.  For  these  sums  the  committee  was  to  issue  receipts 
or  certificates  in  convenient  sums,  and  these  receipts  or  cer- 
tificates were  to  be  used  in  lieu  of  the  cash  they  represented, 
which  remained  in  the  hands  of  the  committee  pledged  for 
the  payment,  when  payment  became  necessary,  of  the  certifi- 
cates. The  committee  held  the  funds  and  securities  de- 
posited with  them  in  trust  for  the  special  purpose  of  securing 
the  payment  as  far  as  they  would  reach  of  the  balances  due 
from  the  bank  making  the  deposit.  On  September  24,  1873, 
the  associated  banks  entered  into  another  agreement  with 
each  other  by  which,  "  for  the  purpose  of  enabling  the  banks, 
members  of  the  Philadelphia  Clearing-house  Association, 
to  afford  proper  assistance  to  the  mercantile  and  manufac- 
turing community,  and  also  to  facilitate  the  interbank  settle- 
ments resulting  from  the  daily  exchanges,"  they  authorized 
the  committee  to  receive  from  any  member  of  the  associatioa 
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additional  deposits  of  bills  receivable  and  other  securities, 
and  issue  certificates  therefor  "  in  **'  such  amount  and  to 
such  percentage  thereof  as  may  in  their  judgment  be  advis- 
able." The  additional  certificates,  if  issued,  they  agreed  to 
accept  in  payment  of  daily  balances  at  the  clearing-house  on 
the  condition  that  the  securities  deposited  therefor  should 
be  held  by  the  comn>ittee  "in  trust  as  a  special  deposit 
pledged  for  the  redemption  of  the  certificates  issued  there- 
upon." The  committee  were  made,  both  by  the  original  arti- 
cles of  association  and  by  the  additional  contract  of  1873, 
trustees  or  agents  for  all  the  members  of  the  association,  with 
authority  to  accept  deposits  in  money  or  securities  and  to 
issue  their  own  receipts  therefor,  the  money  or  securities  re- 
maining in  their  hands  in  pledge  for  the  redemption  of  the 
receipts  or  certificates  so  issued  by  them.  When  a  bank  to 
which  certificates  had  been  issued  under  the  original  plan 
or  the  contract  of  1873  failed  to  redeem  them  when  their 
redemption  became  necessary,  it  was  the  duty  of  the  com- 
mittee to  collect  the  securities  in  their  hands  and  apply 
the  proceeds  to  the  payment  of  the  holders  of  the  certificates. 
The  deposits  were  made  and  the  certificates  issued  under 
an  unconditional  pledge  of  the  securities  to  the  committee 
for  the  payment  of  the  certificates,  and  their  title  could  only 
be  divested  by  the  payment  of  the  sums  for  which  the  securi- 
ties were  pledged.  The  entire  plan  on  which  the  settlements 
are  made  is  therefore  a  device  adopted  by  the  banks  to  facili- 
tate their  legitimate  business  as  banks,  and  involves  no  ele- 
ment of  speculation,  and  no  business  undertaking  by  or  on 
behalf  of  the  associated  banks.  We  are  unable,  therefore,  to 
«ee  in  what  respect  these  banks  have  violated  the  statutes  of 
the  United  States  relating  to  national  banks,  or  have  tran- 
scended the  limits  which  these  statutes  have  drawn  about 
the  business  of  banking.  They  have  diverted  none  of  their 
funds,  embarked  in  no  new  undertaking,  entered  into  no 
business  alliance,  but  devised  and  adopted  what  seems  to  be 
an  improved  method  for  doing  a  portion  of  their  own  neces- 
sary work.  This  same  method,  or  one  identical  in  general 
outline,  has  been  adopted  by  the  banks  in  every  great  city 
in  the  United  States  and  by  many  in  other  lands;  and, 
as  far  as  I  am  aware,  it  has  nowhere  been  held  that  the 
method  is  illegal.  On  the  contrary  it  has  recommended 
itself  by  its  economy  of  time  and  labor  to  the  several 
banks,  and,  by  its  incidental  results  in  promoting  mutual 
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helpfulness  and  confidence,  has  come  to  he  regarded  *** 
with  favor  by  the  general  public.  The  first  line  of  defense 
was  therefore  properly  held  to  be  untenable  by  the  court 
below,  and  the  assignment  of  error  to  that  ruling  cannot 
be  sustained.  The  second  line  fails  with  the  first.  If  it 
was  not  a  violation  of  law  for  the  banks  to  arrange  for  their 
own  daily  settlements  in  the  manner  provided  by  the  clearing- 
house agreement,  then  the  committee  became  holders  for 
value  of  the  securities  deposited  with  and  receipted  for  by 
them,  and  as  such  are  not  affected  by  equities  existing 
between  the  original  parties  to  the  promissory  notes  or  other 
negotiable  securities  for  which  they  have  issued  certificates. 
But  if  they  could  be  regarded  as  fixed  with  notice  of  the 
character  of  the  note  it  is  not  easy  to  see  how  the  fact  that 
the  note  now  sued  on  was  made  for  the  accommodation  of 
F.  W.  Kennedy  can  avail  the  defendant.  The  committee  are 
certainly  holders  for  value,  and  hold  the  note  in  pledge  for 
the  payment  of  its  face  in  cash.  Let  us  suppose  they  knew 
when  they  took  it  that  it  had  been  made  and  delivered  to 
Kennedy  for  his  accommodation.  The  very  object  of  mak- 
ing an  accommodation  note  is  that  the  person  for  whose 
accommodation  it  was  made  may  use  it  in  the  way  that  will 
best  accommodate  him.  When  it  has  been  so  used  by  the 
holder  the  accommodation  maker  or  indorser  is  bound  by 
the  action  of  his  friend,  and  becomes  liable  to  pay  the  amount 
of  the  note  according  to  its  terms:  Moore  v.  Baird,  30  Pa.  St. 
138;  and  he  cannot  defend  against  the  indorsee  on  the  ground 
that  the  note  was  without  consideration,  for  to  permit  this 
would  defeat  the  purpose  for  which  he  loaned  his  credit: 
Cozens  v.  Middleton,  118  Pa.  St.  622.  As  against  a  holder 
for  value  an  accommodation  maker  can  defend  only  on  the 
ground  of  actual  payment.  The  fact  that  it  was  without 
consideration  and  made  for  the  accommodation  of  him  who 
negotiated  it  is  immaterial:  Miller  v.  Pollock^  99  Pa.  St.  206. 
Accommodation  indorsers  often  show  the  character  of  their 
indorsement  by  a  direction  made  upon  the  face  of  the  note 
to  credit  the  proceeds  to  the  drawer,  but  the  fact  that  the 
bank  discounting  had  notice  that  the  indorser  was  lending 
his  credit  to  the  maker  has  never  been  thought  to  affect  the 
bank,  or  to  relieve  the  indorser. 

The  evidence  offered  at  the  trial  to  show  that  the  note  wa» 
without  consideration  and  given  for  the  accommodation  of 
F.  W.  Kennedy,  by  whom  it  was  used  in  exactly  the  manner 
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that  must  ***  have  been  contemplated  when  it  was  given, 
was  properly  rejected.  It  might  have  been  competent  if  the 
action  had  been  brought  by  Kennedy,  but  as  against  a  holder 
for  value  it  was  inadmissible.  This  question  was  ruled  on  in 
the  very  recent  case  of  Philler  v.  Jewetty  decided  at  the  pres- 
■ent  term. 

The  judgment  is  now  affirmed. 

Accommodation  Paper— Defenses — Misapplication  of.— An  indorse- 

inent  made  for  the  accommodatioa  of  the  maker  upon  his  assurance  that  the 
instrument  would  be  negotiated  only  in  another  state  cannot  be  enforced 
against  the  indorser  if,  contrary  to  agreement,  it  is  negotiated  in  this  state 
to  one  who  has  not  parted  with  anything,  and  who  received  it  merely  as 
additional  security  for  an  antecedent  debt:  United  States  Nat.  Bank  v.  Ewing, 
131  N.  Y.  506;  27  Am.  St.  Rep.  615.  When  the  payee  of  a  sealed  accom- 
modation note  receives  it  subject  to  the  restriction  that  it  is  to  be  used  only 
in  obtaining  a  loan,  he  cannot  pledge  it  for  an  antecedent  debt,  but  if  he 
receives  it  without  restriction  as  to  its  use,  he  may  so  pledge  it:  AUoona 
Second  Nat.  Bank  v.  Dunn,  151  Pa.  St.  228;  31  Am.  St.  Rep.  742,  and  ex- 
tended note  at  pages  745,  748.  See,  also,  the  notes  to  Parker  v.  Sutton,  14 
Am.  St.  Rep.  796;  Second  Nat.  Bank  v.  Hmve,  12  Am.  St  Rep.  747,  and 
Fetters  v.  Munde  Nat.  Bank,  7  Am.  Rep.  228. 

Accommodation  Paper— Defenses — Want  of  Coksideration. — The 
maker  of  an  accommodation  note  delivered  to  the  payee  to  be  discounted  f<> 
his  benefit  canuot  set  up  want  of  consideration  as  a  defense  against  the 
holder  for  value:  Extended  note  to  AUoona  Second  Nat,  Bank,  31  Am.  St. 
Rep.  745. 


Omslaeb  v.  Pittsburg  and  Birmingham  Traotion 
Company. 

[16s  pennstlyanta  state,  519.] 

Street  Railwats — Neolioence  at  Crossing — Duty  to  Look  aitd  Listen, 
A  person  about  to  cross  the  tracks  of  a  street  railway  operated  by 
steam,  cable,  or  electricity  is  bound  to  "look  and  listen."  A  failure 
to  observe  this  rule  is  negligence  per  se. 

Street  Railways— Negligence  at  Crossing — Dott  to  Stop,  Look,  and 
Listen. — A  person  about  to  cross  the  tracks  of  an  electric  street  rail* 
way  who  cannot  see  an  approaching  car  because  of  obstructions  in  th« 
street  not  caused  by  the  railway  company,  and  who  cannot  hear  the  ca|4 
because  of  the  noise  made  by  a  wagon  moving  in  front  of  him,  is  bound 
to  "stop,  look,  and  listen"  before  attempting  to  cross  the  tracks.  A 
failure  to  do  so  is  negligence  which  ban  a  recovery  for  injury  received 
/rem  being  struck  by  the  approaching  car. 

J.  S.  Yoimg  and  S.  V.  Trent,  for  the  appellant. 
W.  Z>.  Evam  and  Q.  C.  WiUony  for  the  appellea. 
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*'•  McCoLLUM,  J.  The  plaintiff  was  injured  while  cross- 
ing the  railway  tracks  of  the  defendant  company  on  Smith- 
field  street  at  the  intersection  of  said  street  and  First  avenue 
in  the  city  of  Pittsburg.  There  were  two  tracks  on  the  street 
known  as  the  north  and  south  bound  tracks,  and  upon  them 
electric  cars  were  run  in  opposite  directions  to  accommodate 
the  travel  on  that  crowded  thoroughfare.  The  plaintiff  ap- 
proached these  tracks  on  First  avenue  west  of  Smithfield 
street,  and  on  nearing  the  crossing  he  had  such  a  view  of  the 
street  south  of  the  avenue  as  satisfied  him  that  tliere  was  no 
car  on  the  north-bound  track  which  would  delay  his  passage 
over  it.  The  south-bound  track  was  on  the  west  side  of  the 
street  and  between  him  and  the  north-bound  track,  and  his 
view  of  the  former  was  so  obstructed  by  an  ice-wagon  and  by 
piles  of  lumber  and  brick  that  he  could  not  see  more  than 
fifteen  feet  of  it  north  of  the  avenue,  nor  more  than  twenty- 
five  feet  of  it  from  his  point  or  place  of  observation.  For 
these  obstructions  the  defendant  company  was  not  respon- 
sible. Ahead  of  him,  and  moving  in  the  same  direction,  was 
a  wagon  loaded  with  iron,  and  the  noise  created  by  it  was 
sufficient  to  drown  the  noise  made  by  an  approaching  car. 
Without  stopping  to  listen  or  wait  a  moment  for  the  abate- 
ment of  the  noise  which  prevented  his  hearing,  he  drove  upon 
the  tracks,  a  south-bound  car  struck  the  left  hind  wheel  of  hia 
buggy,  and  he  was  thrown  from  it  to  the  ground.  For  the 
injury  thus  received  he  sought,  by  this  action,  to  obtain  com- 
pensation from  the  defendant  company,  and  he  was  turned 
out  of  court  on  the  ground  that  the  injury  was  the  result,  in 
part  at  least,  of  his  own  carelessness.  While  we  sympathize 
with  him  in  his  misfortune,  '**  we  must  recognize  and  enforce 
the  well-settled  legal  rule  that  he  cannot  charge  another  per- 
son, natural  or  artificial,  with  the  consequences  of  his  own 
negligence.  If,  therefore,  his  driving  upon  the  track,  uoder 
the  circumstances  shown  by  the  undisputed  evidence  sub- 
mitted by  him,  was  a  negligent  act,  wholly  or  partially  re- 
sponsible for  his  injury,  the  judgment  of  the  trial  court  must 
be  sustained.  This  is  so  although  the  negligence  of  the  de- 
fendant company  may  have  contributed  to  the  occurrence. 
Mutual  fault  gives  no  right  of  action  to  either  party  for  a  lost 
or  injury  occasioned  by  it. 

The  rule  of  "stop,  look,  and  listen"  before  attempting  ta 
cross  the  tracks  of  a  steam  railroad  is  inflexible,  and  non- 
observance  of  it  is  negligence  per  se.     So  much  of  this  rul» 
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as  requires  a  person  about  to  cross  the  tracks  of  a  steam  rail- 
road to  "look  and  listen"  to  discover  whether  a  train  is  ap- 
proaching is  applicable  to  the  crossing  of  a  street  railway 
operated  by  cable  or  electricity:  Carson  v.  Federal  Street  etc. 
Ry.  Co.,  147  Pa.  St.  219;  30  Am.  St.  Rep.  727;  Ehrisman  y. 
East  Harrisburg  etc.  Ry.  Co.,  150  Pa.  St.  180,  and  Wheelahan  v. 
Philadelphia  Traction  Co.,  150  Pa.  St.  187.  There  is  no  set- 
tled rule  which  demands  that  he  shall  stop  before  crossing  a 
street  railway,  nor  does  it  appear  desirable  that  there  should 
be.  Such  a  rule  would  materially  interfere  with  travel  on 
the  street,  and  ordinarily  there  would  be  no  occasion  to  apply 
it,  because  on  nearing  the  crossing  his  sight  and  hearing 
would  sufficiently  advise  him  whether  there  was  opportunity 
for  safe  passage  over  it.  There  may  be,  however,  situations 
in  which  ordinary  care  would  require  that  he  should  stop  as 
well  as  look  and  listen  before  attempting  to  cross.  The  plain- 
tiff was  confronted  by  such  a  situation.  He  could  not  see  the 
approaching  car  because  of  the  obstructions  in  the  street,  and 
he  could  not  hear  it  because  of  the  noise  made  by  the  wagon 
before  him.  As  the  wagon  was  moving  from  him  a  brief  stop 
would  have  removed  the  obstruction  to  his  hearing,  but  he 
did  not  make  it.  He  drove  upon  the  track  with  the  con- 
sciousness that  there  might  be  a  car  which  he  could  neither 
see  nor  hear  approaching  the  crossing  in  the  usual  manner 
within  thirty  feet  of  him,  and  in  so  doing  he  exposed  himself 
to  a  risk  which,  under  the  circumstances,  he  must  be  consid- 
ered as  having  voluntarily  and  intelligently  assumed.  It 
was  a  negligent  and  hazardous  act,  and  there  was  no  attempt 
to  show  any  circumstances  ***  which  justified  or  excused  it. 
It  clearly  contributed  to,  if  it  was  not  alone  responsible  for, 
the  injury  he  received. 

The  specification  of  error  is  overruled  and  the  judgment  it 
affirmed.  

Stbbbt  Railways— Neoligencb  at  Crossing — Dutt  to  Stop,  Look* 

AND  Listen. — A  person  about  to  cross  a  street  railway  track  need  not  stop, 
but  he  must  look  and  listen,  so  as  to  avoid  walking  or  driving  in  front  of  K 
moving  car;  and,  if  he  fails  to  so  look  and  listen,  be  ia  guilty  of  contribatorj; 
negligence,  and  cannot  recover  for  injuries  resulting  from  being  struck  by 
the  car:  Carton  v.  Federal  Street  etc.  Ry.  Co.,  147  Pa.  St.  219;  30  Am.  St. 
Rep.  727,  and  note;  Magee  v.  CmtoUdaUd  etc  Ry.  Co,,  102  Mich.  107;  taUe^ 
p.  fi07,  and  not*. 
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[160  Pknnstlvania  State,  310.] 

FiRB  Insuhanok — Insurable  Interest. — If  a  vendor  sella  land  on  which 
insured  buildings  stand  and  parts  with  all  his  title,  he  thereafter  haa 
no'insurable  interest  in  the  buildings,  and  the  mere  holding  of  a  judg- 
ment for  part  of  the  purchase  money  does  not  confer  an  insurable  inter- 
est,  and  no  recovery  can  be  had  on  a  policy  given  for  the  protection  of 
the  judgment. 

FiRB  Insurance — Insurable  Interest — Estoppel. — If  a  policy  of  insur- 
ance exists  upon  buildings  at  the  time  the  land  upon  which  they  stand 
is  sold  and  conveyed,  and  it  is  continued  in  force  in  favor  of  the  vendor 
by  a  voluntary  agreement  between  himself  and  the  insurer,  and  the 
assessment  and  collection  of  premiums  up  to  the  time  of  the  loss  of  the 
buildings  by  fire,  the  insurer  is  liable  for  the  loss,  and  estopped  from 
asserting  a  want  of  insurable  interest  in  the  vendor. 

Assumpsit  on  a  policy  of  fire  insurance.  Plaintiff,  being 
the  owner  of  land  on  which  was  erected  a  barn,  insured 
it  against  loss  by  fire  in  the  defendant  company.  While  the 
policy  was  in  force  he  sold  and  conveyed  the  premises. 
Before  delivering  the  deed  he  took  it  and  his  policy  to  the 
secretary  of  the  insurance  company,  and  asked  his  advice  as 
to  how  the  insurance  could  be  so  fixed  as  to  be  retained  by 
him  as  security  for  a  purchase  money  judgment  given  in  part 
payment  for  the  property.  The  secretary  advised  him  to  hold 
the  policy  as  it  was,  that  future  assessments  would  be  sent  to 
him,  and  that  after  he  had  paid  such  assessments,  and  the 
purchaser  had  paid  the  judgment,  the  policy  could  be  trans- 
ferred to  the  latter.  The  plaintifl'  thereafter  paid  assessments 
on  the  policy  up  to  the  time  of  the  fire,  and  then  brought  suit 
to  recover  for  the  loss.  The  defendant  set  up  as  a  defense  a 
want  of  insurable  interest  in  the  plaintiff.  Judgment  for 
defendant.     Plaintiff  appealed. 

O.  B.  Sehock  and  T.  H.  Capp,  for  the  appellant. 

/.  M.  Funck  and  J.  O.  Adams,  for  the  appellee. 

•*■  Green,  J.  There  is  no  doubt  that  when  Light  sold 
And  conveyed  the  land  on  which  the  barn  in  question  stood 
he  parted  with  all  his  title,  and,  after  that,  he  had  no  insur- 
able interest  in  the  barn.  It  is  equally  true  that  the  mere 
holding  of  a  judgment  for  part  of  the  purchase  money  of  the 
property  sold  would  not  confer  an  insurable  interest,  and  no 
recovery  could  be  had  on  the  policy  for  the  protection  of  the 
judgment:  Grevemeyer  v.  Southern  Im.  Co.,  62  Pa.  St.  342;  1 
Am.  Rep.  420. 
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The  learned  court  below  ruled  the  case  finally  on  the  prop- 
osition that  the  plaintiff  had  no  insurable  interest  in  th^ 
barn  at  the  time  of  the  fire,  and  therefore  could  not  recover. 
•  But  the  ruling  on  that  question  does  not  dispose  of  the  case. 
There  was  raised  upon  the  record  a  question  of  estoppel,  and 
if  the  facts  which  make  out  an  estoppel  were  established  by 
the  testimony  then  another  question  altogether  arose.  The 
function  of  an  estoppel  is  to  prevent  the  party  who  is  bound 
by  it  from  alleging  the  truth  of  the  matter  against  which  he 
is  '**  estopped.  In  other  words,  although  he  may  have  a 
perfectly  good  defense  he  can  neither  plead  it  nor  prove  it. 
He  cannot  assert  it  against  the  adverse  claim. 

In  this  case  it  is  only  necessary  to  inquire  whether  the  facts 
which  establish  an  estoppel  against  the  defense  of  want  of 
insurable  interest  in  the  plaintiff  appear  on  the  record.  The 
plaintiff,  being  examined  in  his  own  behalf,  testified:  "When 
I  had  sold  this  property  and  had  the  papers,  then  I  took  the 
papers  and  took  the  insurance  policy  with  it,  the  deeds  for 
the  property  and  the  judgment  which  I  had  drawn,  and  in- 
surance policy.  I  went  to  Gettle,  the  secretary  of  the  com- 
pany, to  get  an  advice  what  to  do  with  this  policy,  so  that  it 
would  be  good.  He  said  you  could  transfer  this,  but  you 
have  an  insurable  interest  in  it  as  it  is,  and  you  had  better 
hold  the  policy  as  it  is  and  the  assessments  will  be  sent  to 
you;  then  you  will  be  sure  that  they  are  paid,  and  after  Tice 
pays  you  you  can  transfer  the  policy  to  him.  Q.  What  did 
you  do  in  accordance  with  that  advice  ?  A.  So  then  I  held 
the  policy  and  did  n't  transfer  it.  Q.  Did  you  deliver  the 
deed,  then?  A.  Yes Q,  In  accordance  with  that  ar- 
rangement did  they  afterward  send  the  assessments  to  you? 
A.  Every  year.     Q.  And  did  you  pay  them?    A.  Yes,  sir." 

The  plaintiff  then  proved  that  three  assessments  were  sub- 
♦equently,  in  the  years  1890,  1891,  and  1892,  levied  upon  his 
policy  by  the  company  and  sent  to  him  for  payment,  and 
that  he  paid  them  all.  In  all  this  testimony  the  plaintiff 
was  substantially  corroborated  by  the  defendant's  secretary, 
Oettle,  as  to  the  original  transaction,  and  by  their  secretary, 
Bomberger,  subsequent  to  Gettle,  as  to  the  assessments  and 
their  payment.  There  was  no  real  controversy  about  these 
facts,  and  the  jury  has  found  them  under  the  charge  of  the 
«ourt. 

It  appears,  therefore,  by  the  testimony  and  the  verdict  that 
the  plaintiff,  under  the  advice  of  the  secretary  of  the  com- 
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pany,  continued  to  hold  his  policy;  that  he  delivered  the  deed 
to  the  purchaser  without  transferring  the  policy;  that  the  com- 
pany subsequently,  during  three  consecutive  years,  treated 
the  policy  as  continuing  in  force,  declared  assessments  upon- 
it  to  cover  losses,  and  accepted  payment  of  the  assessments 
from  the  plaintiff  during  all  that  time.  They  of  course  knew 
of  the  sale  of  the  property,  and  that  the  policy  was  retained 
by  the  plaintiff,  ^**  and  they  undoubtedly  treated  it  as  an 
existing,  active  policy  in  full  life  up  until  the  time  of  the  fire. 
Can  they  be  permitted  now  to  repudiate  their  own  voluntary 
action,  and  assert  that  it  was  a  void  .policy  for  want  of  an 
insurable  interest  in  the  plaintiff  at  all  times  after  the  deed 
to  Tice  was  delivered?  We  think  certainly  not.  To  permit 
such  a  defense  to  be  made  would  be  highly  inequitable  and 
unjust. 

The  policy  was  a  perfectly  good  and  lawful  contract  of  in- 
surance when  it  was  made,  and  continued  so  to  be  without 
question  up  to  the  time  of  the  sale,  and  both  parties  continued 
to  treat  it  as  such  until  the  time  of  the  fire.  It  was  never 
an  instrument  void  ab  initio,  as  was  held  by  the  court  below, 
and  therefore  never  needed  an  infusion  of  new  life.  It  is  in 
no  sense  analogous  to  the  case  of  a  policy  effected  originally 
by  a  judgment  creditor,  nor  to  a  policy  held  over  after  a  sale 
voluntarily  by  the  insured.  But  it  was  a  valid  existing  pol- 
icy at  the  time  of  the  sale,  continued  in  force  by  the  volun- 
tary agreement  of  both  parties  to  the  time  of  the  fire.  We 
cannot  see  how  a  clearer  case  of  estoppel  than  this  could  b« 
made  out  in  any  cause. 

In  the  case  of  Mentz  v.  Lancaster  Fire  Ins.  Co.^  79  Pa.  St. 
475,  the  company's  agent  told  the  policy-holder  that  the 
proper  indorsement  on  the  policy  had  been  made,  and  we 
held  the  company  bound  by  the  declaration  of  their  agent  on 
the  principle  of  estoppel.  Said  Sharswood,  J.,  delivering  the 
opinion:  "Now,  such  a  declaration  made  by  a  duly  authorized 
agent  or  officer  would  clearly  operate  as  an  estoppel.  It  lulled 
the  party  to  sleep  by  the  assurance  that  the  conditions  of  the 
policy  had  been  complied  with,  and  that  his  indemnity  was 
secured."  The  present  case  is  much  stronger  than  this,  be- 
cause here  the  company  fully  ratified  the  action  of  their  secre- 
tary by  treating  the  policy  as  actually  in  force,  and  declaring 
and  collecting  assessments  upon  it  for  three  years  after  the 
sale.  If  it  was  in  force  for  the  purpose  of  collecting  assess- 
ments upon  it,  it  was  certainly  in  force  for  the  purpose  of 


May,  1895.]    Light  v.  Countrymen's  Mut.  Fire  Ins.  Co.    907 

paying  the  loss,  for  securing  indemnity  against  which  those 
assessments  were  paid  by  the  plaintiff  and  received  by  the 
defendant.  In  our  opinion  it  would  be  perpetrating  a  gross 
wrong  to  take  any  other  view  of  the  undoubted  facts  of  the 
case. 

In  Wachter  v.  Phoenix  Assur.  Co.,  132  Pa.  St.  428,  19  Am. 
St.  Rep.  600,  the  •**  insured  went  to  the  agent  of  the  com- 
pany, informed  him  of  the  sale  of  the  property,  inquired  in 
regard  to  the  transfer  of  the  policy  to  Wachter,  the  mort- 
gagee, and  was  assured  by  the  agent  that  it  was  all  right  as 
it  was,  and  that  nothing  more  need  be  done.  The  company 
sought  to  avoid  payment  because  the  sale  of  the  property 
without  a  transfer  or  indorsement  on  the  policy  rendered  it 
null  and  void.  We  held  the  company  estopped  from  setting 
up  such  a  defense.  The  present  chief  justice,  delivering  the 
opinion,  said:  "In  view  of  the  undisputed  facts  the  defense 
is  a  most  ungracious  one — a  defense  which,  under  the  circum- 
stances, no  reputable  underwriter  would  think  of  interposing." 
And  so  we  say  here,  this  company  demanded  and  received 
from  this  plaintiff,  as  the  lawful  holder  of  this  policy,  all  the 
benefits  and  advantages  which  it  was  entitled  to  receive  under 
it  as  a  valid  subsisting  policy,  up  until  the  moment  of  the 
fire,  and  it  would  be  a  perversion  of  justice  to  permit  it  now 
to  deny  its  liability  and  to  allow  it  to  escape  the  payment  of 
its  just  dues  under  the  contract.  That  is  precisely  what 
estoppel  means. 

The  judgment  is  reversed,  and  judgment  is  now  entered  on 
the  verdict  in  favor  of  the  plaintiff  and  against  the  defend- 
ant for  the  sum  of  fou^hundred  and  fifty-three,  dollars  and 
six  cents  as  of  the  sixteenth  day  of  October,  1894,  with  costs 
of  suit.  

Insurance — Intxrest  ov  Holder  of  Jodqment  Libm. — A  judgment  is 
a  general  and  not  a  specific  lien,  and  the  judgment  creditor  has  no  insur- 
able interest  in  specific  property  of  his  debtor:  Oi-evemejfer  v.  Southern  etc. 
Ins.  Co.,  62  Pa.  St.  340;  1  Am.  Rep.  420. 

Insurance  —  Interest  —  Retaining  sr  Vendor. — A  vendor  retaining 
possession  of  the  goods  by  agreement  of  the  parties,  and  who  hau  previous 
to  the  sale  obtained  policies  of  insurance  thereon,  which  he  held  as  collateral 
security  for  the  balance  of  the  purchase  money,  is  the  absolute  owner  so  far 
M  bia  creditors  are  concerned,  and,  as  against  the  insurance  companies,  is  the 
owner  to  the  extent  of  the  unpaid  purchase  money :  Norcroaa  r.  Iruurance 
Companiee,  17  Pa.  St.  429;  65  Am.  Dec.  571.  Compare  LiUle  ▼.  Phoenix  Ins. 
Cb.,  123  Mass.  380;  25  Am.  Rep.  96. 
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DiEHL    V.    RODQERS. 
(169  Pennstlvania  State,  316.] 

Pardons — Restoration  to  Civil  Rights. — A  pardon  generally  removes 
the  future  coasequences  of  the  criminal  act  as  completely  as  if  it  had 
never  been  committed,,  and  restores  the  offender  to  all  of  his  civil 
rights. 

Pardons— Constitutional  Law. — The  power  to  pardon  criminals  given  by 
the  state  constitution  cannot  be  restricted  or  its  operation  limited  by 
statute. 

Pardons — Witnbss — Crkdibilitt. — A  person  who  has  been  convicted  of 
crime  and  then  fully  pardoned  is  a  competent  witness,  but  his  credi- 
bility is  for  the  jury  if  either  party  requests  that  it  be  submitted. 

Pardons — Witness  to  Will. — A  person  convicted  of  crime,  but  fully  paur- 
doned  therefor,  is  competent  as  a  witness  to  a  will. 

Wills — Signature  bt  Another. — If  a  testator  in  possession  of  all  of  his 
faculties  of  miud,  but  in  the  extremity  of  last  illness,  directs  another 
to  write  out  his  testamentary  directions  and  sign  them  for  him,  the  will 
thus  executed  is  valid  under  the  statute,  though  the  testator  was  physi- 
cally able  to  sign  his  name,  if  the  attaching  of  his  signature  by  himself 
would  have  been  at  the  risk  of  his  life. 

Issue  to  try  the  validity  of  the  last  will  of  R.  C.  Elliott. 
It  was  written  and  signed  by  one  Lindsay  under  the  direction 
of  the  testator  while  he  was  in  the  extremity  of  his  last  ill- 
ness. Lindsay  also  signed  the  will  as  an  attesting  witness. 
Judgment  for  plaintiffs.     Defendants  appealed 

J.  Fitzsimmons,  J:  McF.  Carpenter^  W.  D.  Moore^  and  J.  M. 
Rourke,  for  the  appellants. 

J.  S.  &  E.  O.  Ferguson,  C.  Burleigh,  and  J.  R.  Harbison,  for 
the  appellees. 

■*•  Mitchell,  J.  The  main  queStton  is  the  competency 
of  the  witness  Lindsay,  who  had  been  convicted  of  perjury, 
but  pardoned  by  the  governor  prior  to  the  events  to  which  he 
testified. 

The  general  rule  is  that  a  pardon  does  away  with  the 
future  consequences  of  the  criminal  act,  as  completely  as  if 
it  had  never  been  committed.  It  is  said  in  a  case  which  will 
be  noticed  more  fully  hereafter  {Houghtaling  v.  Kelderhouse, 
1  Park.  C.  C.  241),  that  the  doctrine  of  restoration  of  com- 
petency is  modern,  and  that  the  authority  of  Coke  is  against 
it,  but  that  later  Holt  and  others  established  it.  Passing 
by  the  obvious  doubt  whether  any  doctrine  established  by 
Lord  Chief  Justice  Holt  can  fairly  be  called  modern,  we 
find  that  what  Coke  says  in  Browne  ▼.  Crashavi,  2  Bulst. 
154,  is,  citing  11  Henry  IV.,  folio  41  b,  that  one  attainted 
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of  felony  but  pardoned,  is  not  a  competent  witness,  for 
poena  mori  potest,  culpa  perennis  erit.  The  authorities,  how- 
ever, are  unanimously  against  this  maxim.  "  If  the  king 
pardon  these  offenders  they  are  thereby  rendered  competent 
witnesses,  though  their  credit  is  to  be  still  left  to  the  jury,  for 
the  king's  pardon  takes  away  poenavi  et  culpam  in  foro  hu- 
mano'*:  2  Hale's  Pleas  of  the  Crown,  278.  "  It  is  now  settled 
that  a  pardon  removes  not  only  the  punishment,  but  all  the 
legal  disabilities  consequent  on  the  crime":  2  Russell  on 
Crimes,  975;  7  Bacon's  Abridgment,  tit.  Pardon,  H.,  Bouv- 
ier's  12th  ed.,  416. 

In  England,  however,  a  special  exception  is  made  in  the 
case  of  perjury,  where  a  distinction  is  taken  between  convic- 
tion on  an  indictment  at  common  law  and  on  an  indictment 
under  the  statute  of  5  Eliz.,  c.  9,  which  declares  that  no  per- 
son so  convicted  shall  thenceforth  be  received  as  a  witness  to 
be  deposed  and  sworn  in  any  court  of  record  until  such  judg- 
ment be  reversed:  '**  2  Russell  on  Crimes,  604.  The  dis- 
tinction appears  to  have  been  first  made  by  Lord  Chief  Jus- 
tice Holt,  who  in  Rex  v.  Greepe,  2  Salk.  514,  says:  "  Where  one  is 
convict  upon  the  statute  it  is  part  of  the  judgment  to  be  dis- 
abled (to  be  a  witness),  but  at  common  law  it  is  only  a  con- 
sequential disability,"  and  he  accordingly  held  that  the  king's 
pardon  removed  the  latter  disability,  but  not  the  former. 
This  ruling  he  repeated  in  Rex  v.  Crosby,  2  Salk.  689;  Rex  v. 
Ford,  2  Salk.  691;  and  Anonymous,  3  Salk.  155.  It  is  now 
accepted  as  the  settled  law  in  England.  "A  pardon  removes 
not  only  the  punishment,  but  all  the  legal  disabilities  conse- 
quent on  the  crime  ....  wherever  the  disability  is  a  conse- 
quence of  the  judgment;  but  where  it  is  declared  by  an  act 
of  parliament  to  be  part  of  the  punishment,  as  in  the  case 
of  perjury  on  the  5  Eliz.,  c.  9,  the  king's  pardon  will  not 
make  the  witness  competent":  2  Russell  on  Crimes,  975. 

The  American  text-writers  have  generally  followed  this 
distinction  without  question,  and  apparently  without  much 
consideration.  The  ablest  discussion  to  be  found  is  in  an  ar- 
ticle published  in  1834  in  11  American  Jurist,  356,  signed  "  G," 
which  perhaps  may  be  safely  conjectured  to  be  by  Professor 
Greenleaf,  who  was  then  writing  his  work  on  Evidence,  in 
which  he  adopts  the  same  view  and  quotes  the  article  at  con- 
siderable length.  The  writer,  whether  Greenleaf  or  another, 
follows  the  English  distinction,  but  says,  with  accurate  logic 
and  great  candor,  "the  soundness  of  the  reason  is  not  as 
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apparent  as  the  justness  of  the  exception If  the  cul- 
prit be  sentenced  to  a  fine  and  imprisonment  and  the  pillory, 
and  the  whole  offense  is  pardoned,  by  what  authority  shall 
any  of  these  punishments  be  inflicted  ?  And  if  instead  of 
the  pillory  he  is  sentenced  to  incapacity  as  a  witness,  is  the 
case  altered  ?  The  pardon  takes  away  the  effect  of  the  judg- 
ment, and  nullifies  all  its  consequences.  Of  what  importance 
is  it,  then,  whether  the  incapacity  makes  part  of  the  judgment 
by  statute,  or  follows  it  by  the  common  law?  ....  It  would 
be  more  satisfactory,  therefore,  if  a  reason  for  this  exception 
could  be  found  independent  of  the  form  in  which  the  sen- 
tence may  have  been  awarded."  Instead,  however,  of  pur- 
suing the  true  course,  and,  where  the  reasons  of  a  rule  are 
altogether  unsatisfactory,  inquiring  carefully  into  the  sound- 
ness of  the  rule  itself,  ratio  legis  anima  legis,  he  proceeds 
ingeniously  to  find  a  reason  in  the  idea  that  while  the  dis- 
qualification '**  to  be  a  witness  is  a  part  of  the  punishment, 
and  may  operate  severely  against  the  convict,  yet  it  may  also 
be  regarded  as  a  rule  of  evidence  which  is  within  the  legis- 
lative province  to  adopt  or  remove. 

The  American  courts,  however,  have  not  accepted  the  rule 
or  its  reasons  as  unquestioningly  as  the  text-writers.  The 
diligence  of  counsel  and  my  own  investigation  have  only 
succeeded  in  finding  two  cases  which  have  followed  the  Eng- 
lish rule.  In  Houghtaling  v.  Kelderhouse,  1  Park.  C.  C.  241,  the 
point  was  expressly  raised  and  decided  on  the  line  of  argu- 
ment, and  largely  on  the  authority  of  the  article  in  the 
American  Jurist  above  quoted,  but  also  on  the  words  of  the 
New  York  statute,  that  one  convicted  of  perjury  shall  not 
be  received  as  a  witness  unless  the  judgment  be  reversed, 
while  in  regard  to  other  offenses  the  incompetency  is  declared 
unless  pardoned,  showing  that  the  legislature  had  pardons 
in  contemplation,  a  point  that  will  be  noticed  hereafter  in 
connection  with  our  own  statute.  The  other  case  is  Foreman 
V.  Baldwin,  24  111.  298,  which  simply  rules  the  point  on  the 
English  cases  without  discussion,  saying  that  competency 
can  only  be  restored  by  the  legislature,  and  adding  the  sur- 
prising statement  that  "  at  every  session  there  are  applica- 
tions of  this  character."  In  Holridge  v.  Gillespie,  2  Johns. 
Ch.  35,  the  point  appears,  but  so  briefly  as  a  mere  note  at  the 
end  of  the  report,  that  no  satisfactory  evidence  can  be  got 
from  it  of  the  views  of  the  chancellor,  Kent. 

On  the  other  hand  in  Perkins  y.  Stevens^  24  Pick.  277,  it 
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was  held  that  a  general  pardon  would  unquestionably  restore 
competency  destroyed  by  conviction  of  forgery,  and  while 
the  court  held  the  pardon  in  that  case  to  be  only  limited  and 
partial,  yet  they  say  that  the  statute  providing  that  a  par- 
don should  not  restore  qualification  for  office "  unless  ex- 
pressly so  ordered  by  the  terms  of  the  pardon,"  plainly 
acknowledges  "the  power  of  the  executive  to  remove  even 
the  statute  disqualification."  In  Wood  v.  Fitzgerald,  3  Or. 
568,  it  was  held  that  the  power  of  pardon  given  by  the  con- 
stitution, being  without  limitation,  a  full  pardon  would  re- 
store the  right  to  vote  to  one  who  had  been  convicted  of 
arson,  though  the  constitution  itself  declared  that  the  privi- 
leges of  an  elector  should  be  forfeited  by  conviction  of  any 
crime  punishable  by  imprisonment  in  the  penitentiary. 

**'  These  are  the  only  decisions  on  the  particular  point, 
but  in  the  long  roll  of  cases,  especially  in  our  own  state  and 
in  the  supreme  court  of  the  United  States,  where  the  general 
subject  has  been  most  frequently  and  ably  discussed  from  a 
great  variety  of  points  of  view,  there  is  nowhere  any  hint  of 
such  a  restriction  on  the  effect  of  a  pardon.  In  Hoffman  v. 
Coster,  2  Whart.  453,  where  the  offense  was  passing  counter- 
feit money,  it  is  said  on  page  468:  "One  of  the  consequences 
resulting  from  the  sentence  was  the  disability  of  the  party  to 
be  sworn  as  a  witness;  and  when  all  the  sentence  is  removed, 
together  with  the  consequences  of  the  sentence,  except  what 
had  been  suffered,  this  disability  is  removed.  It  cannot  ex- 
ist separate  from  the  source  from  which  it  is  derived."  And 
the  general  effect  of  all  the  cases  is  thus  stated  in  Ex  parte 
Garlarid,  4  Wall.  333,  380.  "A  pardon  reaches  both  the  pun- 
ishment prescribed  for  the  offense  and  the  guilt  of  the 
offender,  and  when  the  pardon  is  full,  it  releases  the  punish- 
ment and  blots  out  of  existence  the  guilt,  so  that  in  the  eye 
of  the  law  the  offender  is  as  innocent  as  if  he  had  never  com- 
mitted the  offense It  removes  the  penalties  and  dis- 
abilities, and  restores  him  to  all  his  civil  rights." 

In  this  position  of  the  adjudicated  cases,  we  are  left  free 
to  follow  what  seem  to  us  the  sounder  and  more  weighty  rea- 
sons. The  English  distinction  is  not  substantial.  All  penal 
consequences  of  crime,  whether  by  common  law  or  by  statute, 
are  equally  results  of  the  transgression  of  the  law,  and  even 
the  common-law  consequences  are  historically  presumed  to 
be  of  statutory  origin.  There  is  no  basis  in  sound  reason  for 
including  one  and  excluding  the  other  from  the  power  to 
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pardon.  The  reason  assigned  by  Coke  was  repudiated  by- 
Holt;  the  reason  substituted  by  Holt  is  shown  by  the  writer 
in  the  American  Jurist,  already  quoted,  to  be  equally  unsat- 
isfactory; and  with  deference  to  the  latter's  evident  learning 
and  ability,  his  reason  is  little  better.  Mr.  Hargrave,  in  a 
very  learned  and  elaborate  discussion  of  this  subject  of  com- 
petency, unfortunately  not  extending  to  the  consideration  of 
convictions  on  the  statute,  suggests  a  reason  which  is  explan- 
atory'^ if  not  convincing:  "  Where  parliament  imposes  a  dis- 
ability, to  attribute  to  the  king  singly  a  power  of  removing 
it  might  at  least  approach  to  the  assertion  of  a  dispensing 
power  in  the  crown,"  referring  to  **'  the  great  case  in  the 
reign  of  James  II.  on  the  power  of  dispensing  with  the  test 
act:  2  Hargrave's  Juridical  Arguments,  224.  The  king's  pre- 
rogative of  pardon  is  by  the  common  law,  but  an  act  of  par- 
liament is  supreme,  and  can  change  the  common  law  in 
respect  to  prerogative  as  well  as  to  other  matters,  and  if  it 
has  done  so,  the  prerogative  is  thereafter  limited  accordingly. 

This  reason  cannot  apply  to  the  American  states  under 
written  constitutions,  which  are  superior  to  the  legislative 
power.  The  constitution  of  the  United  States  gives  the 
president  power  to  grant  pardons  except  in  cases  of  impeach- 
ment, and  "the  power  thus  conferred  is  unlimited  with 
the  exception  stated,  ....  it  is  not  subject  to  legislative 
control.  Congress  can  neither  limit  the  effect  of  his  pardon, 
nor  exclude  from  its  exercise  any  class  of  offenders.  The 
benign  prerogative  of  mercy  reposed  in  him  cannot  be  fettered 
by  any  legislative  restrictions":  Ex  parte  Garland,  4  Wall* 
333,  380.  It  is  true  there  was  a  strong  dissent  in  that  case 
by  nearly  half  the  court,  but  it  was  based  on  the  questions 
whether  the  qualifications  of  attorneys  were  matters  for  leg- 
islative or  judicial  control,  and  whether  a  disqualification 
imposed  upon  an  attorney  by  statute  after  his  admission  was 
an  ex  post  facto  law.  There  was  no  difference  of  opinion  as 
to  the  power  of  pardon  or  the  effect  of  its  exercise  upon  all 
parts  of  the  penalty  or  punishment. 

The  constitution  of  Pennsylvania  gives  the  governor  the 
same  unlimited  power  of  pardon  with  the  same  single  excep- 
tion of  cases  of  impeachment,  though  the  exercise  of  the 
power  is  controlled  by  the  condition  precedent  of  a  recom- 
mendation by  certain  ofl&cers  conveniently  known  as  the  board 
of  pardons.  The  constitution  deals  with  the  pardoning  power 
not  as  a  prerogative  claimed  by  divine  right,  but  as  an  ad- 
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junct  to  the  administration  of  justice,  recognized  in  all  civil- 
ized governments  as  necessary  by  reason  of  the  fallibility  of 
human  laws  and  human  tribunals.  The  power  so  recognized 
is  granted  without  distinction  in  regard  to  offenses  or  their 
consequences,  and  with  no  exception  or  limitatioa  but  the 
one  noted,  of  impeachment.  The  fact  that  one  is  made  shows 
that  the  subject  of  exceptions  was  considered,  and  therefore 
expressio  unius  ezclusio  alteriua  est.  The  power  cannot  now 
be  further  restricted  or  its  operation  limited  by  legislation. 

"*  Nor  in  fact  has  any  such  restriction  been  attempted. 
There  is  no  conflict  between  the  statute  and  the  executive  act 
in  this  respect  any  more  than  in  any  other.  The  act  of  1860 
says  the  person  convicted  of  perjury  "shall  be  forever  dis- 
qualified from  being  a  witness  in  any  matter  in  controversy," 
but  it  also  says  he  shall  be  fined  and  imprisoned.  Both  are 
statutory  consequences  of  the  conviction,  and  the  remission 
of  one  is  no  more  a  violation  of  the  statute  than  the  remission 
of  the  other.  The  statute  does  not  say  in  either  case,  "  un- 
less he  shall  be  pardoned,"  because  the  legislature  in  enact- 
ing the  statute  was  not  contemplating  the  exceptional  case 
of  a  pardon,  nor  considering  its  effect  on  any  part  of  the  act. 
The  word  "  forever"  was  introduced  in  the  disqualification  not 
with  any  reference  to  the  effect  of  a  pardon,  but  to  show  that 
it  was  not  merely  to  run  with  the  term  of  imprisonment, 
and  to  concur  with  the  exception  of  the  case  of  perjury  in 
section  181  of  the  same  act,  providing  that  the  endurance  of 
the  punishment  shall  have  the  effect  of  a  pardon.  The  re- 
sult of  the  two  sections  read  together  is  that  nothing  shall 
remove  the  disqualification  except  a  pardon,  and  this  is  the 
intent  indicated  by  the  commissioners  who  reported  the 
criminal  code,  when  they  say  that  section  181  is  new,  and 
the  object  was  previously  attained  through  the  pardon  of  the 
governor:  Report,  Pardon's  Digest,  ed.  1894,  563,  note. 

The  same  views  apply  to  the  act  of  May  23,  1887  (Public 
Laws,  158),  relating  to  the  competency  of  witnesses,  etc. 
.  That  is  a  careful  revision  and  consolidation  by  a  very  compe- 
tent hand  of  the  whole  law  on  the  subject,  and  when  in  section 
5  it  provides  that  a  person  convicted  of  perjury  shall  not  be  a 
competent  witness,  although  his  sentence  may  have  been  fully 
complied  with,  etc.,  it  merely  continues  the  law  of  the  two 
sections  of  the  act  of  1860  already  discussed,  with  an  express 
provision  as  to  the  effect  of  a  reversal  of  the  conviction, 
which  would  have  been  the  legal  result  even  without  such 
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expression,  and  a  humane  exception  ir  cases  of  injury  to 
the  convict's  person  or  property.  But  this  act  did  not,  any 
more  than  the  previous  one,  have  any  reference  to  the  effect 
of  a  pardon. 

Even  if  this  were  less  clear  than  it  is  as  a  matter  of  statu- 
tory construction,  the  argument  ab  inconvenienti  would  be 
very  strong.  Suppose  Lindsay  was  the  only  witness  to  a 
murder,  must  justice  be  baffled  because  of  his  disability? 
And  yet  how  '**  is  it  to  be  removed  if  not  by  a  pardon? 
It  is  said  in  Foreman  v.  Baldwin,  24  111.  298,  cited  above,  that 
applications  are  made  in  that  state  to  the  legislature.  Be- 
sides the  practical  difficulties  in  the  delay  and  the  running 
of  the  statute  of  limitations  there  would  be  other  objections 
in  this  state.  If  such  application  be  regarded  as  a  pardon, 
the  power  is  in  the  governor,  not  the  legislature,  and  if  it  be 
regarded  as  a  law,  then  it  is  special,  and  must  run  the  gaunt- 
let of  the  prohibitions  against  special  laws  relating  to  practice 
and  evidence  in  judicial  proceedings. 

For  each  and  all  of  these  reasons  we  are  of  opinion  that 
Lindsay  was  a  competent  witness,  and  the  learned  court  be- 
low was  right  in  admitting  his  testimony. 

On  the  other  points  we  have  had  some  doubt  as  to  the  pro- 
priety of  directing  a  verdict  for  the  plaintiff,  but  are  not 
convinced  that  it  was  error.  The  issue  was  one  in  which  the 
judge  sat  as  a  chancellor,  and  both  parties  treated  it  as  a 
question  of  law,  and  requested  bind'ing  instructions.  The 
exceptions  and  assignments  of  error  as  to  this  are  not  that 
the  judge  directed  a  verdict,  but  that  he  directed  it  for  the 
plaintiff  instead  of  the  defendant.  If  Lindsay  was  a  com- 
petent witness,  and  was  believed,  the  requisites  of  the  statute 
as  to  wills  were  complied  with.  His  credibility  was  for  the 
jury,  if  either  party  had  asked  that  it  be  submitted,  but 
neither  did  so. 

We  do  not  see  any  sound  reason  to  question  the  result. 
The  testator  was  in  full  possession  of  his  faculties  of  mind, 
and  had  strength  of  body  to  sign  the  will,  but  he  had  the 
injunction  of  the  physicians  to  keep  quiet,  enforced  by  the 
information  that  if  he  had  another  hemorrhage  he  might  die 
in  fifteen  minutes.  He  ordered  his  will  written,  and  when  it 
was  done  ordered  it  signed.  Undoubtedly  he  was  physically 
able  to  sign  it  himself,  but  at  a  risk  to  his  life  that  he  was 
not  bound,  and  could  not  be  expected,  to  take.  All  the  evi- 
dence shows  an  extremity  of  a  last  sickness  of  which  the 
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testator  was  aware,  and  which  he  met  with  notable  clearness 
and  resolution.  The  case  belongs  to  the  class  which  the 
fitatute  was  meant  to  provide  for. 

Nor  is  there  any  reason  to  doubt  that  he  meant  his  direc- 
tions for  a  will,  and  regarded  it  as  fully  executed.  He  desired 
to  know  his  condition,  and  after  consultation  his  physicians 
informed  him  he  might  die  in  fifteen  minutes,  and  if  he 
had  any  worldly  matters  to  settle  he  had  better  do  so.  He 
at  once  gave  his  "*  clerk  the  directions,  had  them  written 
down,  and  when  read  to  him  said  they  were  what  he  wanted, 
and  ordered  the  paper  signed.  His  acts  do  not  admit  of  any 
other  meaning  than  that  he  intended  to  make  a  will,  and  be- 
lieved he  had  done  so. 

Judgment  aflBrmed.  

Pardoxs. — ^The  pardoning  power  is,  by  the  constitution  of  Missouri, 
vested  exclusively  in  the  chief  executive  officer  of  the  state,  and  cannot  be 
«xercised  by  the  legislature:  State  ▼.  Slosa,  25  Mo.  291;  69  Am.  Dec.  467, 
And  note.     See  the  extended  note  to  State  v.  Mclntire ,  59  Am.  Dec.  573. 

Pardons — Effect  of. — A  pardon  by  the  president  of  the  United  States 
of  one  convicted  of  embezzlement  in  a  federal  court  restores  the  offender  to 
his  right  as  a  voter  in  the  state:  Jones  v.  Board  of  Registrars,  66  Miss.  766; 
81  Am.  Rep.  385.  See,  also,  the  extended  notes  to  State  r.  Mchitire,  59 
Am.  Dec.  578,  and  Carr  v.  Smith,  53  Am.  Rep.  400. 

Pardonbo  Witnkss— Compbtknot. — A  party  who  has  been  convicted  of 
«  felony,  and  afterward  legally  pardoned,  is  a  competent  witness:  Bennett 
T.  State,  24  Tex.  A  pp.  73;  5  Am.  St.  Rep.  875.  A  pardon,  after  expiatioa 
of  the  offense,  is  effectual  to  restore  competency  as  a  witness:  Hunnicutt  v. 
Slate,  18  Tex.  Ct.  App.  498;  51  Am.  Rep.  330;  compare  People  v.  Brown,  43 
-Cal.  439;  13  Am.  Rep.  148.  See,  also,  the  extended  notes  to  dorr  ▼.  Smith, 
■63  Am.  Rep.  400,  and  State  v.  Mclntire,  59  Am.  Dec.  580. 

Wills— Sign ATUBX  bt  Another  for  Testator. — This  question  is  dis- 
cussed  in  the  notes  to  Plate's  Estate,  33  Am.  St.  Rep.  808;  Chaffee  v.  Bap- 
tist  Missionai-y  Convention,  40  Am.  Dec.  231;  Rutherford  v.  Rutherford,  43 
Am.  Dec.  645;  McOee  v.  Porter,  55  Am.  Dec.  131,  and  especially  the  ex* 
tended  note  to  Outhrie  r.  Owen,  36  Am.  Dec.  318. 
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Jones  v.  Erie  and  Wyoming  Valley  R  R  Co^ 

[169  Pennsylvania  State,  333.] 

Railroads — Bight  of  Way — Right  to  Define  Boundary. — A  railroad: 
company  is  not  bound  to  take  the  entire  width  of  land  for  its  right  of 
way,  but  may  define  the  limits  thereof,  so  as  to  exclude  whatever  is  not 
necessary  to  the  construction  and  operation  of  its  road.  While  the 
proper  time  to  make  this  definition  is  when  the  appropriation  is  made,  it 
may  exercise  the  right  afterward  within  a  reasonable  time. 

Railroads — Right  of  Way — Releask. — A  railroad  company  may,  within 
a  reasonable  time,  withdraw  from  and  release  to  the  owner  all  or  such 
part  of  its  located  right  of  way  as  is  not  necessary  to  the  construction, 
maintenance,  and  operation  of  its  road.  When  this  is  done  the  owner 
has  no  claim  against  the  company  for  the  land  so  released. 

Railroads — Right  of  Way. — The  Presumption  that  a  railroad  company 
takes,  when  it  enters  under  the  right  of  eminent  domain,  the  fult 
breadth  of  land  allowed  by  law  for  its  right  of  way,  is  applicable  only 
when  the  entry  is  adverse  and  upon  property  subject  to  seizure  or  ap- 
propriation under  general  laws.  It  does  not  apply  to  an  entry  upon  a 
public  street,  whether  made  under  authority  of  the  statute  incorporate 
ing  the  company  or  by  virtue  of  municipal  consent. 

Railroads  —  Grant  of  Use  of  Highway. —  In  the  absence  of  a  clearly 
expressed  intention  to  the  contrary,  a  grant  to  a  railroad  company  of 
the  right  to  enter,  cross,  or  pass  along  a  public  highway  or  street  is  a 
grant  subject  to  the  existing  public  right  of  use,  and  ia  to  be  exercised 
in  such  manner  as  shall  interfere  as  little  as  possible  with  such  use. 

Railroads — Grant  of  Permission  to  Cross  Street — Occupation  or 
Space. — A  grant  of  permission  to  a  railroad  company  to  cross  the  inter- 
section of  streets  by  an  overhead  structure,  without  designating  the  space 
to  be  occupied,  authorizes  the  use  of  so  much  space  as  is  necessary  for  the 
purpose  of  making  the  passage,  and  no  more.  The  power  of  the  company 
under  the  grant  is  exhausted  by  the  building  of  the  overhead  structure 
that  ia  authorized,  and  no  more  space  can  be  occupied  without  a  new 
application  and  a  new  grant  from  the  city. 

Action  to  recover  damages  for  the  location  and  construo- 
tion  of  a  railroad  upon  plaintiffs  city  lot.  The  defendant 
company  had  released  all  claim  thereto  either  for  right  of 
way  or  otherwise.  Judgment  for  defendant.  Plaintiff  ap- 
pealed. 

H.  M.  Hannah  and  8.  B.  Price,  for  the  appellant 

E.  Forr«n,  E.  M.  MMmrd,  and  H,  A.  Knapp,  for  the  ap- 
pellee. 

"*  Williams,  J.  This  proceeding  was  begun  upon  the 
theory  that  an  entry  by  "•  a  railroad  company  upon  the 
streets  of  a  city  is  made  by  virtue  of  the  right  of  eminent 
domain  alone,  and  secures  to  the  railroad  company  a  right  of 
way  in  and  upon  the  streets  bo  entered  sixty  feet  wide,  precisely 
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as  though  the. entry  had  been  made  upon  the  lands  of  a  pri- 
vate owner.  The  plaintiff  claimed  that  such  a  right  of  way 
^puld  not  only  cover  the  street  opposite  his  premises,  but 
reach  over  a  few  feet  upon  his  lot;  and  this  taking  was  the 
injury  complained  of.  The  case  was  tried  in  the  court  below 
■upon  the  same  theory.  It  came  into  this  court  by  appeal, 
and  is  reported  in  144  Pa.  St.  629.  The  question  presented 
•was  over  the  power  of  the  railroad  company  to  define  the 
boundaries  of  its  right  of  way  in  such  a  manner  as  to  take 
less  than  the  maximum  it  was  permitted  to  take  under  the 
general  railroad  laws.  Confining  our  attention  to  the  ques- 
tions presented  on  the  record,  we  held  that  the  company  had 
the  power  to  define  the  limits  of  its  right  of  way  so  as  to  ex- 
clude therefrom  whatever  was  unnecessary  to  the  construc- 
lion  and  operation  of  its  line.  The  proper  time  to  do  this, 
we  said,  was  the  time  when  the  appropriation  was  made;  but 
a  failure  to  define  its  boundaries  at  that  time  did  not  take 
away  the  power  to  define  them.  This  might  be  exercised 
afterward,  within  a  reasonable  time.  The  judgment  was  re- 
versed and  a  new  venire  awarded.  Upon  the  second  trial  the 
defendant  company  was  permitted  to  file  a  paper  defining  the 
limits  of  its  right  of  way  as  coincident  with  the  street  lines 
at  the  point  where  it  was  alleged  the  land  of  the  plaintifi"  was 
invaded,  and  releasing  any  claim  upon  the  plaintiflTs  land 
which  it  might  have  by  reason  of  the  location  of  its  right  of 
way.  After  the  filing  of  this  paper  the  learned  judge  of  the 
<;ourt  below  directed  a  verdict  in  favor  of  the  defendant. 
This  appeal  brings  up  the  correctness  of  the  ruling  of  the 
trial  court  upon  this  subject.  The  case  was  last  tried  upon 
the  same  theory  as  before.  The  right  of  the  railroad  com- 
pany to  the  exclusive  use  of  sixty  feet  for  its  roadway  seems 
to  have  been  assumed,  and  the  contest  was  over  the  right  of 
the  company  to  renounce  a  part  of  that  to  which  it  might 
have  laid  claim,  and  leave  its  owner  undisturbed.  We  con- 
•cur  in  opinion  upon  this  subject  with  the  court  below.  If 
we  assume  the  company  had  the  right  to  locate  its  right  of 
way  in  a  public  street  in  the  same  manner  and  of  the  same 
breadth  as  over  the  property  of  a  private  owner,  we  know  of 
no  rule  of  law  •"'  or  public  policy  that  compels  a  railroad 
company  to  take  the  utmost  that  it  has  the  power  to  take. 
On  the  contrary,  it  seems  very  clear  that  such  company  may 
withdraw  from,  and  release  to  the  owner,  all  of  the  sixty  feet 
not  necessary  lor  the  construction,  maintenance,  and  opera- 
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tion  of  its  road;  and  that  when  this  is  done  the  owner  has  no 
claim  against  the  company  for  the  land  so  released. 

But  we  are  not  willing  to  afl&rm  this  judgment  and  leave 
it  to  stand  upon  the  ground  on  which  it  was  placed  hy  the 
court  below.  Therejis  another  and  more  important  question^ 
which,  although  not  raised  by  any  assignment  of  error,  is 
plainly  presented  by  this  record,  and  is  conclusive  of  thi& 
case.  The  defendant's  bridge  or  overhead  structure  is  located 
over  the  intersection  of  two  of  the  streets  of  the  city  of  Scran- 
ton.  Permission  to  cross  these  streets  was  given  by  the 
municipal  government.  The  rights  of  the  railroad  company 
upon  and  over  them  depend  upon  the  terms  of  the  municipal 
grant,  and  not  upon  the  provisions  of  the  general  railroad 
laws.  Unless  the  grant  confers  in  express  words  or  by  neces- 
sary implication  the  right  to  overhang  these  streets  for  & 
breadth  of  sixty  feet,  the  railroad  company  acquired  under  it 
only  a  right  of  passage  over  them,  and  this  authorized  th» 
occupancy  of  no  more  space  than  was  reasonably  necessary 
for  the  purpose  of  passage.  The  structure  that  was  erected 
under  this  grant  shows  just  what  was  reasonably  necessary 
for  the  passage  of  the  defendant's  road  over  these  streets,  and 
is  a  definition  by  the  company  of  its  needs,  and  a  construc- 
tion by  it  of  the  municipal  grant. 

The  presumption  arising  under  the  general  railroad  laws 
that  a  railroad  company  takes,  when  it  enters  by  virtue  of 
the  right  of  eminent  domain,  the  full  breadth  of  sixty  feet  for 
its  right  of  way,  is  only  applicable  where  the  entry  is  adverse 
and  upon  property  subject  to  seizure  or  appropriation  under 
general  laws.  It  does  not  apply  to  an  entry  upon  a  publi© 
street,  whether  made  under  the  authority  of  the  act  of  assem- 
bly incorporating  the  company,  or  by  virtue  of  municipal 
consent.  In  either  case,  in  the  absence  of  express  words,  or 
their  equivalent,  giving  an  exclusive  right  to  the  street  or 
to  a  defined  part  of  it,  the  grant,  whether  legislative  or  mu- 
nicipal, will  be  construed  most  strongly  against  the  grantee^ 
and  most  favorably  in  aid  of  the  previously  existing  public 
right  of  passage.  The  commonwealth  is  the  ****  owner  of 
the  public  highways.  The  municipality  is  charged  with  the 
duty  of  laying  out  and  maintaining  such  highways  as  are 
necessary  to  accommodate  the  public  within  its  territorial 
limits.  A  grant  to  a  corporation  of  a  privilege  upon  a  high- 
way, such  as  to  enter,  cross,  or  pass  along  it  is,  in  the  absence 
of  a  clearly  expressed  intention  to  the  contrary,  a  grant  8Ub» 
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ject  to  the  existing  public  right  of  use,  and  is  to  be  exercised 
in  such  manner  as  shall  interfere  as  little  as  possible  with 
those  for  whose  benefit  the  way  was  originally  laid  out  and 
opened.  The  situation  in  this  case  is  greatly  simplified  by 
the  application  of  these  principles.  The  railroad  company 
has  no  express  grant  from  the  legislature  or  from  the  city  of 
Scranton  to  occupy  the  whole  of  the  space  over  the  intersec- 
tion of  Washington  avenue  and  New  street. 

It  has  permission  to  cross  the  intersection  by  an  overhead 
structure,  and  this  authorizes  the  use  of  so  much  space  as  is 
necessary  for  the  purpose  of  making  the  passage,  and  no 
more.  How  much  was  needed  is  shown  by  the  structure 
that  was  erected  under  the  permission.  The  power  of  the 
railroad  company  under  the  grant  was  exhausted  by  the 
building  of  the  overhead  crossing  that  was  authorized;  and 
nothing  more  can  be  done  without  a  new  application  from 
the  company,  and  a  new  grant  by  the  city.  The  company 
has  no  right  of  way  in  the  streets  outside  the  terms  of  the 
grant  by  virtue  of  which  it  enters,  and  what  was  done  by  the 
engineers  in  marking  an  exterior  line  for  the  right  of  way  at 
this  point  was  done  without  any  lawful  authority,  and  had 
no  eflFect  upon  the  rights  of  the  plaintiff.  It  was  a  trespass 
ignorantly  or  lawlessly  committed  on  the  lotowner  for  which 
an  action  of  trespass  was  the  appropriate  remedy.  We  had 
this  precise  question  before  us  in  the  recent  case  of  Pennsyl- 
vania etc.  R.  R.  Co.  V.  Philadelphia  etc.  R.  R.  Co.,  157  Pa.  St 
42.  A  grant  had  been  made  to  one  railroad  company  to  pass 
along  certain  streets  in  the  city  of  Reading.  This  grant  was 
found  in  the  act  of  assembly  incorporating  the  railroad,  and 
had  also  been  formally  given  by  the  city.  Subsequently 
the  city  gave  to  another  company  the  right  to  pass  along 
the  same  streets.  It  was  objected  that  the  first  grant  was 
exclusive,  as  the  right  of  way  of  sixty  feet  covered  the 
entire  surface  of  the  streets.  But  we  held  that  in  all  cases 
where  the  grant  to  a  railroad  company  "•  is  not  in  ex- 
press words  a  grant  of  an  exclusive  use  in  a  street,  it 
must  be  construed  as  a  grant  of  so  much  only  as  is  reason- 
ably necessary  for  the  purpose  of  passage.  Our  brother 
Dean  stated  the  rule  very  clearly  in  that  case,  and  we 
can  do  no  better  than  to  repeat  his  words.  He  said:  "There 
can  be  no  constructive  appropriation  of  the  whole  of  a 
public  street,  under  a  right  of  passage,  that  will  be  effectual 
to  bar  the  right  of  the  public  to  the  part  not  in  actual  use  for 
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the  purpose  granted."  This  was  merely  a  practical  applica- 
tion to  the  facts  of  that  case  of  the  rule,  formulated  as  early 
as  Commonwealth  v.  Erie  etc.  Ry.  Co.y  27  Pa.  St.  339,  67  Am. 
Dec.  471,  that  "  the  powers  of  a  corporation  must  be  given  in 
plain  words  or  by  necessary  implication,"  and  that  powers 
not  so  given  are  withheld.  It  follows  from  what  has  been 
Baid  that  the  defendant  company  has  no  right  of  way  over 
the  intersection  of  Washington  avenue  and  New  street  except 
that  which  it  actually  occupies  with  its  overhead  structure. 

It  has  no  further  right  in  the  streets,  and  no  right  at  all 
on  the  plaintiff's  lands.  The  plaintiff,  having  suffered  from 
no  entry  upon  his  premises,  has  no  claim  on  the  defendant 
in  this  form  of  proceeding,  but  must  depend  on  his  action  to 
recover  damages  for  the  additional  servitude  which  the  over- 
hanging of  so  much  of  the  highway  as  would,  upon  its  vaca- 
tion, belong  to  him  imposes.  This  subject  was  sufficiently 
discussed  in  Jones  v.  Erie  etc.  Ry.  Co.,  151  Pa.  St.  30,  31  Am. 
St.  Rep.  722,  and  it  is  not  necessarily  involved  in  this  case. 

The  judgment  is  affirmed. 


BAII.ROADS  IN  Streets— RiGHTa  of  PasLic. — A  railroad  company  cannot 
monopolize  a  street  in  derogation  of  the  public  or  private  use  to  which  ik 
has  been  applied:  Evans  v.  Chicago  etc.  Ry.  Co.,  86  Wia.  597;  39  Am.  St.  Rep. 
908,  and  note;  but  it  must  construct  the  road  in  such  place  and  manner  as 
not  to  interfere  with  the  use  of  the  street  by  the  public:  Pacific  Ry.  Co.  v. 
Wade,  91  Cal.  449;  25  Am.  St.  Rep. '201,  and  note.  See,  also,  the  extended 
note  to  Western  Paving  etc  Go.  y.  Citizens'  etc.  B.  R.  Co.,  25  Am.  St.  Rep. 
476. 


BlXLEB    V.    KrESQE. 

[169  PKNMfTLTAinA  Stats,  405.] 

Waoks  —  Prsfbrkkob  under  Execution  Sales  —  Evidsncb.  —  While  a 
strict  compliance  with  the  provisions  of  a  statute  giving  a  preference 
nnder  execution  sales  for  the  wages  of  laborers  engaged  in  cutting  saw> 
log!  is  requisite  to  maintain  claims  for  preferences,  no  particular  grade 
of  proof  is  required  to  establish  the  fact  that  the  wages  were  earned  in 
the  manner  specified  in  the  statute  different  from  the  measure  of  proof 
necessary  in  ordinary  cases. 

Partnership  —  Holding  out  —  Rights  of  Creditors. — As  between  the 
partnership  creditors  and  the  individual  creditors  of  an  alleged  part- 
ner of  an  alleged  partnership  having  no  actual  existence  in  fact,  al- 
though the  parties  thereto  have  held  themselves  out  to  the  world  as 
partners,  there  is  no  equity  to  support  the  claim  of  execution  partner- 
ship creditors  as  against  prior  execution  creditors  of  the  individual 
partner  who  is  the  owner  of  the  assets. 


July,  1895.]  BiXLEB  v.  Kresoe.  921 

Partnership — Minobitt  ot  Alleged  Partner— Holdiso  out— Rights 
or  Creditors. —If  a  minor  employed  at  a  salary,  and  contribnting  no 
property  to  the  business,  is  held  oat  to  the  world  as  a  partner,  and, 
after  becoming  of  age,  repudiates  his  obligation  on  joint  notes  given 
by  himself  and  his  alleged  partner,  he  has  no  equity  which  entitles  the 
partnership  creditors  to  a  preference  over  the  individual*  creditors  of 
the  partner  who  owns  all  of  the  assets  of  the  alleged  partnership. 

Appeal  by  Bixler  &  Correll  from  an  order  of  the  court  of 
common  pleas  confirming  an  auditor's  report  distributing 
the  proceeds  of  a  sheriflf's  sale  of  the  property  of  the  alleged 
partnership  of  Kresge  &  Green, 

C.  B.  Staples  and  J.  H.  Schull,  for  the  appellants. 

C.  Gearhart  and  S.  S.  Shafer,  for  individual  execution 
creditors. 

D.  S.  Lee,  for  labor  claimants. 

*»'  Green,  J.  The  act  of  June  12,  1879  (Public  Laws. 
176),  gives  a  preference  in  the  distribution  of  the  proceeds  of 
sheriff's  sales  of  saw-logs,  or  of  sales  made  by  assignees  for  the 
benefit  of  creditors  for  all  moneys  due  for  cutting,  skidding, 
hauling,  and  driving  of  saw-logs,  limiting  the  amount  to  two 
hundred  dollars  to  any  one  laborer.  In  this  case  there  was  a 
sale  by  the  sheriflf  under  executions  of  a  stock  of  saw-logs  and 
lumber  inter  alia,  and  two  laborers  gave  notice  to  the  sheriff 
of  their  claims  in  due  form  as  required  by  the  act.  Charles 
Eschenbaugh  claimed  a  lien  for  two  hundred  dollars,  and 
Edwin  Keiper  claimed  a  lien  for  fifty  dollars  for  work  done 
within  the  statute.  The  notices  to  the  sheriff  were  in  due 
form,  and  sufficiently  described  the  character  and  particu- 
lars of  the  claims.  The  auditor  found  as  a  fact  that  the 
work  was  done  to  the  full  amount  of  the  claim  in  both  cases, 
and  this  finding  was  affirmed  by  the  learned  court  below. 
The  appellants  claim  that  the  evidence  upon  which  the  audi- 
tor acted  was  not  sufficiently  definite  to  justify  his  findings. 

While  it  is  .certain  that  a  strict  compliance  with  the  pro- 
visions of  the  statute  is  requisite  to  maintain  these  claims  for 
preferences,  it  does  not  seem  that  there  is  any  particular 
grade  of  proof  required  different  from  what  would  be  neces- 
sary in  ordinary  cases.  Having  read  the  report  of  the  audi- 
tor and  the  testimony  of  the  men,  each  one  of  whom  swore 
positively  that  the  amount  claimed  by  each  was  certainly 
due  for  work  actually  done  by  each,  we  are  satisfied  of  the 
truth  of  the  fact,  and  see  no  occasion  to  revise  the  findings 
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of  the  auditor  on  this  subject.  Common  laborers  do  not 
keep  books  of  account  for  the  work  they  do,  setting  down 
each  day  the  amount  of  work  they  have  done.  Their  em- 
ployers keep  such  books  in  which  the  time  made  by  the  men 
is  daily  credited,  and,  if  any  mistake  is  made  by  the  men  in 
the  claims  they  present,  it  is  in  the  power  of  the  employers 
to  correct  them  at  once.  In  this  case  the  auditor  reports 
that  one  of  the  employers  was  present  and  the  other  within 
easy  reach,  and  neither  was  called  to  disprove  either  of  the 
claims.  ***  We  are  satisfied  with  the  report  of  the  auditor 
upon  this  branch  of  the  case. 

On  the  question  of  the  alleged  partnership  between  Kresge 
and  Oscar  Green,  the  auditor  finds,  upon  the  testimony  taken 
before  him,  and  not  contradicted,  that,  as  between  the  men 
themselves,  there  never  was  any  actual  partnership.  That, 
while  it  is  true  Green  permitted  himself  to  be  held  out  to  the 
world  as  a  partner,  and,  therefore,  if  he  were  of  age  he  would 
be  liable  as  such,  in  point  of  fact  he  was  merely  a  hired  man 
working  for  fixed  wages,  and  had  no  interest  in  the  business 
or  its  profits  or  losses.  He  also  finds  that  Green  contributed 
no  money  or  property  to  the  concern,  and  that,  while  he 
signed  some  notes  given  for  a  stock  of  store  goods,  he  paid 
nothing  on  the  notes,  and,  being  a  minor  who  repudiated  his 
obligations  on  account  of  his  minority,  he  was  subject  to  no 
legal  liability  upon  the  notes. 

The  auditor  also  finds  that  the  tract  of  timber  land  la 
Tunkhannock  township  was  purchased  by  Kresge,  and  the 
title  taken  in  his  own  name,  and  that  he  also  bought  a  port- 
able sawmill  in  his  own  name,  paid  all  the  money  that  was 
paid,  both  for  the  sawmill  and  on  the  land,  and  conducted 
all  the  lumber  operations  in  his  own  name. 

These  being  the  facts,  and  the  present  contest  being  a  con- 
tention between  individual  and  partnership  creditors,  the 
familiar  doctrine  becomes  applicable  that  partnership  cred- 
itors must  work  out  their  claims  through  the  equity  of  the 
partner.  If  the  partner  has  no  equity,  there  is  nothing  to 
support  the  claims  of  the  partnership  creditors  to  the  assets 
in  question  as  against  the  creditors  of  the  individual  partner 
who  is  the  real  owner  of  the  assets. 

In  York  County  Bailie's  Appeal,  32  Pa.  St.  446,  there  was  a 
written  agreement  between  the  partners  establishing  an  actual 
and  subsisting  partnership,  which  was  subsequently  con- 
ducted publicly  with  all  the  usual  indicia  of  a  partnership. 
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But  one  of  the  partners  had  in  fact  not  paid  In  any  part  of 
the  capital,  and  the  assets  of  the  firm  were  in  reality  con- 
tributed by  the  other  partner,  whose  property  they  were  prior 
to  the  partnership.  It  was  held  that  an  individual  execution 
creditor  of  the  partner  who  owned  the  assets  was  entitled  to 
preference  in  the  distribution  of  the  proceeds  of  the  sale  of 
the  property  of  the  firm  over  a  partnership  execution  cred- 
itor. 

Thompson  J.,  **'  delivering  the  opinion,  said:  "  Between 
partners  themselves  the  assets  of  the  firm  constitute  a  fund 
for  the  payment  of  their  liabilities,  and  each  member  has  an 
equity  which  he  can  enforce  to  accomplish  this  result,  and, 
of  consequence,  a  lien  on  the  property  to  this  extent.  .  .  .  ., 
When  a  creditor  levies  on  the  property  of  a  firm,  his  execu- 
tion fixes  and  attaches  to  this  right  to  the  same  extent  that 
it  existed  in  the  partners,  and  hence  the  preference  over  a 
separate  execution  creditor  in  the  distribution.  All  this  ia 
predicable  of  a  case  of  joint  property  only.  But  where  there 
was  no  joint  property,  the  rule  has  nothing  to  operate  on* 
The  mere  name  is  not  enough  in  such  a  case — there  must  be 
an  equity.  If  that  equity  never  existed,  a  creditor's  execu- 
tion could  not  attach  to  any  right  amounting  to  a  lien,  to 
have  the  assets  appropriated  to  a  partnership  debt.  That 
Moore  has  no  interest  in  the  firm  property  is  found  by  the 
auditor This  being  so  the  property  levied  on  was  in- 
dividual property  in  fact  though  seized  in  the  firm's  name. 
The  appellant  cannot  work  out  his  equity  through  the  part- 
ners, for  they  as  such  did  not  exist,  inter  ««,  and  the  individ- 
ual owner  could  not  give  him  this  right  over  a  prior  execution 
against  him  individually."  All  this,  and  more,  was  said  of 
a  case  in  which  there  was  an  actual  partnership  fully  agreed 
upon  and  really  carried  on  for  a  number  of  months.  But  in 
the  case  at  bar  there  never  was  a  partnership  as  between  the 
alleged  partners,  and  this  the  auditor  finds  as  a  fact  upon 
undisputed  testimony.  In  addition  to  that  Green  never  fur- 
nished anything  to  the  firm,  and  therefore  acquired  no  title 
to  the  firm  property.  He  either  signed  or  indorsed  some 
notes  with  his  individual  name,  but  he  paid  nothing  on  them* 
On  the  contrary  he  was  paid  a  monthly  compensation  for  his 
services  as  clerk  or  assistant.  It  is  too  plain  for  argument 
that  as  between  Green  and  Kresge  there  never  was,  and  never 
was  agreed  to  be,  any  partnership  relation.  In  point  of  fact 
Green  never  contributed  a  dollar  of  money  or  any  article  of 
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property  to  the  partnership,  and  he  never  agreed  or  intended 
to  do  anything  of  that  kind,  nor  could  Kresge  expect  him 
to  do  80.  The  notes  on  which  his  name  appeared  not  only 
were  never  paid  by  him  in  whole  or  in  part,  but  they  did  not 
appear  on  their  face  to  be  firm  notes,  and  his  liability  could 
never  be  more  than  an  individual  liability.  But  such  as 
they  were,  he  was  a  minor  when  he  gave  them,  he  **•  had  a 
legal  right  to  repudiate  them,  and  lie  actually  did  repudiate 
them,  as  soon  as  he  attained  his  majority.  We  find  it  im- 
possible to  discover  in  the  testimony  any  proof  of  the  exist- 
ance  of  any  real  equity  in  Green  as  a  partner,  and  therefore 
there  is  nothing  upon  which  to  build  up  a  right  on  the  part 
of  any  firm  creditor  to  seize  upon  any  firm  property,  as  against 
an  individual  execution  creditor  of  Kresge,  who  had  acquired 
a  prior  lien  upon  the  goods. 

York  County  BanFs  Appeal,  32  Pa.  St.  446,  was  repeated 
and  reafl&rmed  in  SculVa  Appeal,  115  Pa.  St.  141,  where  the 
facts  were  much  stronger  in  favor  of  tlie  firm  creditors  than 
they  are  in  the  present  case.  A  careful  reading  of  the  whole 
record  in  the  present  case,  including  the  arguments  of  the 
learned  counsel  on  both  sides,  convinces  us  of  the  entire  cor- 
rectness of  the  conclusions  reached  by  the  auditor  and  the 
learned  court  below. 

The  decree  of  the  court  below  is  affirmed  and  appeal  dis- 
missed at  the  cost  of  the  appellants. 

Partnbrship — Eqpitt  or  Firm  Creditors  in  Firm  Assbtsi. — The  credii- 
on  of  a  firm  have  no  equity  in  the  partnership  property;  therefore  with  th« 
consent  of  the  partners  it  may  be  applied  to  the  payment  of  their  debts: 
Smith  V.  Smith,  87  Iowa,  93;  43  Am.  St.  Rep.  359,  and  extended  note  fully 
discussing  the  rights  of  partnership  creditors.  See,  also,  the  extended  notes 
to  Daviea  v.  Atkinson,  7  Am.  St.  Rep.  377,  and  Kirby  v.  Schoonmaker,  49  Am. 
Dec.  163. 

Partnership — Holding  Onb  out  a3  Partner — Rights  of  CREDiroBa. 
If  parties  represent  themselves  as  partners,  persons  who  deal  with  them  as 
such  are  entitled  to  have  the  property  used  in  the  business  applied  to  the 
payment  of  their  debts  in  preference  to  the  individual  debts  of  those  repre- 
senting themselves  as  partners:  Van  Kleeck  r.  Uammell,  S7  Mich.  599;  24 
Am.  St.  Rep.  182.  This  question  is  fully  discussed  in  the  extended  note  to 
HcMo  T.  Mayer,  22  Am.  St.  R«^  757,  and  the  not*  to  FUtdtar  v.  PvUen,  14 
Am.  8t  Rep.  36L 
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[169  Penkstlvania  Statx,  472.] 
flmiKZZLEMENT — OBLIGATION   TO  ReTCRN   MoKBT  TaKEN— SeCOTIITT.— "All 

embezzler  is  under  a  legal  and  moral  obligation  to  repay  the  person  whose 
money  he  has  wrongfully  taken.  It  is  neither  unlawful  nor  against 
public  policy  for  him  to  voluntarily  give  a  bond  with  sureties  as  security 
for  its  return. 

SoBEi'ysHip— Embezzlement— CoMPOUNDiNO  Felony. — The  sureties  on  a 
bond  given  by  their  principal  to  secure  the  return  of  money  embezzled 
by  him  cannot  avoid  the  obligations  of  the  bond  on  the  ground  that  it 
was  given  for  an  illegal  consideration,  without  proof  that  criminal  pro- 
ceedings have  been  stifled  thereby,  or  that  fraud  or  coercion  has  been 
practiced  upon  them. 

Suretyship — Embezzlement. — The  sureties  on  a  bond  given  by  an  embes- 
zler  for  the  return  of  the  money  taken  can  avoid  it  only  by  showing 
that  it  was  given  for  an  unlawful  purpose,  or  that  its  execution  was 
obtained  by  unlawful  means. 

SuKETYSHip  — Embezzlement  — CoMPOUNDiNa  Felony. — In  an  action 
against  the  sureties  on  a  bond  given  by  an  embezzler  to  secure  the  re- 
turn of  the  money  taken,  an  affidavit  of  defense  alleging  that  the  debt 
secured  was  money  embezzled,  that  the  creditor  accepted  the  bond  in 
lieu  thereof,  and  that  such  acceptance  worked  the  release  of  the  debtor 
from  all  liability  to  prosecution  for  the  crime  of  embezzlement,  is  in- 
sufficient. It  should  also  allege  the  employment  of  criminal  proceed- 
ings or  of  threats  to  resort  to  them,  as  a  means  of  coercion  to  compel 
the  execntion  of  the  bond. 

Assumpsit  upon  a  bond.  Appeal  from  an  order  of  court 
discharging  a  rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defense. 

W.  Gorman  and  J.  H.  Campbell,  for  the  appellants. 

F.  J.  Lambert,  for  the  appellees. 

4T4  Williams,  J.  The  facts  of  this  case  are  clearly  pre- 
sented by  the  statement  *"  and  the  affidavit  of  defense.  It 
appears  that  Kirschner  was  at  one  time  financial  secretary 
of  Local  Union  No.  100  of  the  Cigar  Makers'  International 
Union.  He  failed  to  pay  over  all  the  money  that  came  into 
his  hands  as  such  officer,  and  on  the  nineteenth  day  of  Feb- 
ruary, 1891,  gave  the  bond  in  suit  for  the  amount  of  bis  in- 
debtedness. The  other  defendants  signed  the  bond  as  sureties 
for  him.  The  condition  of  the  bond  was  for  the  payment  by 
Kirschner  of  the  amount  of  his  indebtedness  to  Local  Union 
No.  100  within  three  years  and  four  months  from  its  date,  at 
the  rate  of  twenty-five  dollars  per  month. 

On  the  following  day  two  hundred  dollars  were  paid  upon 
the  bond.    This  action  is  brought  for  the  recovery  of  the  i»- 
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mainder.  The  affidavit  of  defense  set  up  three  reasons  for 
resisting  a  recovery  by  the  sureties:  1.  That  the  payment  of 
two  hundred  dollars  upon  the  bond  the  day  after  it  was  given 
and  before  it  became  due  worked  such  a  change  in  the  terms 
of  the  obligation  as  ought  in  equity  to  relieve  the  sureties; 
2.  That  the  plaintiffs  who  have  sued  as  trustees  for  Local 
Union  No.  100  are  not  now  in  office,  although  they  were  when 
the  bond  was  taken;  3.  That  the  bond  was  given  in  settle- 
ment for  an  embezzlement  by  Kirschner,  and  is  therefore  in- 
valid. As  the  first  and  second  of  these  are  obviously  without 
merit,  we  assume  that  the  learned  judge  of  the  court  below 
rested  his  ruling  upon  the  third,  and  regarded  it  as  setting 
forth  a  good  and  sufficient  ground  for  a  defense  by  the  sure- 
ties of  Kirschner.  Our  question  therefore  is  over  the  suffi- 
ciency of  the  affidavit  of  defense  in  so  far  as  this  averment 
is  concerned.  The  averment  is  that  the  bond  was  "invalid 
in  law  in  that  it  was  given  by  Kirschner  and  accepted  by  the 
obligors  for  the  purpose  of  compounding  and  settling  a  charge 
of  embezzlement  ....  and  after  the  execution  thereof  the 
said  obligors  in  consideration  thereof  released  the  said  Kirsch- 
ner from  all  liability  to  prosecution  for  said  crime  of  embezzle- 
ment." There  is  here  no  allegation  that  a  criminal  prosecution 
was  ever  begun  or  threatened,  or  that  the  execution  of  the 
bond  was  asked  as  the  price  of  releasing  Kirschner  from  lia- 
bility, criminally,  for  his  embezzlement.  What  is  set  out  is 
that  the  bond  was  given  for  the  purpose  of  "  settling  a  charge 
of  embezzlement,"  and  that  after  its  execution  and  delivery' 
"  the  said  obligees  in  consideration  thereof  released  the  said 
Kirschner  from  all  liability  ***  to  prosecution  for  said  crime 
of  embezzlement."  Is  this  a  statement  of  a  fact,  or  of  the 
inference  of  the  affiant  from  the  acceptance  by  the  committee 
of  Local  Union  No.  100  of  the  bond  in  lieu  of  the  money  due 
them?  We  are  unable  to  tell  from  the  examination  of  the 
affidavit  what  is  meant  by  this  averment.  An  embezzler  is 
under  an  obligation,  legal  and  moral,  to  repay  the  person 
whose  money  he  has  wrongfully  appropriated  to  his  own  use, 
that  is,  to  say  the  least,  no  less  than  that  which  rests  on  an 
ordinary  debtor.  It  is  clearly  his  duty  to  pay  back  the 
money  he  has  embezzled.  If  he  cannot  repay  it  at  once  it  is 
his  duty  to  do  so  as  speedily  as  he  can,  and  to  secure  such 
repayment  in  the  best  way  he  is  able.  It  is  not  unlawful 
therefore  for  an  embezzler  who  finds  himself  unable  to  return 
the  money  he  has  improperly  used,  at  once,  to  give  security 
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for  its  return  at  such  future  day  as  the  creditor  is  willing  to 
accept.  The  debt  is  a  good  and  valid  consideration  for  the 
security  given  to  the  creditor.  It  is  not  against  public  policy 
for  a  thief  to  return  the  property  stolen,  or  the  value  thereof, 
to  the  owner;  but  it  is  part  of  the  sentence  pronounced  upon 
him  by  law  upon  his  conviction.  It  is  not  against  public 
policy  for  an  embezzler  to  return  the  money  he  has  embezzled 
to  the  owner  thereof.  On  the  contrary,  the  law  provides  the 
injured  party  with  civil  remedies  for  the  recovery  of  his 
money,  and  a  criminal  remedy  for  the  punishment  of  the 
wrong  done  him.  Public  policy  is  contravened  only  when  the 
injured  party  attempts  to  wrest  the  criminal  proceedings, 
open  to  bim,  from  their  proper  purpose,  and  make  use  of  them 
as  a  means  of  coercing  the  defendant  into  the  payment  of 
money.  When  he  prosecutes  in  the  name  of  the  common- 
wealth he  must  do  so  in  good  faith  to  the  public,  and  he  must 
not  pervert  the  machinery  of  the  criminal  courts  from  its 
purpose,  or  use  it  as  an  engine  of  oppression  for  the  purpose 
of  extorting  money  from  an  impecunious  or  a  reluctant 
debtor.  It  is  not  enough,  therefore,  that  the  affidavit  alleges 
that  the  debt  secured  by  the  bond  was  for  money  embezzled, 
nor  that  the  creditor  accepted  the  bond  in  lieu  of  the  money 
embezzled,  nor  that  the  acceptance  of  the  bond  worked  the 
release  of  the  debtor  "from  all  liability  to  prosecution  for 
said  crime  of  embezzlement."  It  must  go  further,  and  allege 
the  employment  of  criminal  proceedings,  or  the  threat  to  re- 
sort to  them,  as  a  means  of  coercion  *'"'  to  compel  the  exe- 
cution of  the  bond.  In  other  words,  it  must  set  out  that  the 
bond  was  executed  under  duress,  and  not  for  the  purpose  of 
settling  or  securing  an  honest  debt  due  to  an  injured  creditor. 
A  threat  to  proceed  criminally  against  the  embezzler  may 
not  be  enough  to  invalidate  a  security  taken  for  the  money 
due:  Fulton  v.  Hood,  34  Pa.  St.  365;  75  Am.  Dec.  664. 

The  bond  was  signed  by  the  defendants.  They  undertake 
to  show  a  reason  why  they  are  not  bound  by  their  own  act  in 
executing  it.  They  must  show  either  that  it  was  given  for 
an  unlawful  purpose,  or  that  its  execution  was  obtained  by 
unlawful  means.  The  return  of  the  money  embezzled  by 
Kirschner  was  not  an  unlawful  purpose.  The  agreement 
by  his  creditors  to  accept  it  in  small  monthly  payments  run- 
ning over  several  years  was  not  unlawful.  The  acceptance  of 
the  bond  as  a  full  equivalent  for  money  that  had  been  embez- 
zled was  not  unlawful.     It  is  not  alleged  that  any  criminal 
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proceedings  were  instituted  against  Kirschner,  or  that  any 
fraud  or  coercion  was  practiced  upon  the  defendants.  The 
public  had  no  interest  in  the  transaction  which  public  policy 
could  be  invoked  to  protect,  and  the  defendants  were  not  im- 
posed upon.  They  have  therefore  no  claim  to  relief:  Bredin's 
Appeal,  92  Pa.  St.  241;  37  Am.  Rep.  677.  Riddle  v.  Hall,  99 
Pa.  St.  116,  is  urged  on  our  attention  as  a  case  in  point,  but 
it  does  not  so  impress  us.  In  that  case  a  prosecution  was 
pending  against  the  son  of  Mrs.  Riddle.  Another  was  threat- 
ened against  her  husband.  She  was  made  to  believe  that  if 
she  gave  the  mortgage  it  would  end  both  the  pending  and  the 
threatened  prosecutions.  She  gave  it  for  that  purpose.  The 
bank  took  it  with  full  knowledge.  It  discontinued  the  prose- 
cution against  the  son,  but  soon  after  began  a  new  one  against 
both  the  husband  and  the  son,  and  pushed  it  to  conviction 
and  sentence.  She  then  defended  against  the  payment  of 
her  mortgage  on  the  ground  that  it  had  been  obtained  from 
her  by  representations  intended  to  mislead  and  deceive  her. 
She  asserted  that  she  was  induced  to  execute  and  deliver  it 
to  save  her  husband  and  her  son  from  prosecution  criminally 
by  the  bank,  and  that  after  obtaining  it  the  bank  did  just 
what  its  officers  had  induced  her  to  believe  it  would  not  do 
if  the  mortgage  was  given.  In  this  case  no  prosecution  was 
ever  instituted  or  threatened  so  far  as  the  affidavit  informs 
us.  There  were  no  proceedings  to  discontinue  at  that  time» 
and  none  have  been  entered  upon  at  any  time  since.  No 
fraud  or  *''®  misrepresentation  is  alleged,  no  compounding, 
of  any  criminal  prosecution  is  set  up.  The  affidavit  of  de- 
fense was  therefore  insufficient  and  the  action  of  the  court 
below  erroneous. 

It  is  now  ordered  that  the  order  appealed  from  be  reversed 
and  the  record  remitted  to  the  court  below,  with  directions  to 
enter  judgment  against  the  defendant  for  such  sum  as  to  right 
and  justice  may  belong,  unless  other  legal  or  equitable  cause 
be  shown  to  the  said  court  why  such  judgment  should  not  b& 
80  entered.  __, 

EmBEZZLBMENT— OOMPOUNDINQ    FeLONT— RsTUBN   OT   MOKKT  TaKSN. — 

A  master  has  a  right  to  receive  money  from  his  servant  or  the  wife  of  th» 
latter,  or  from  a  third  person,  in  payment  for  mouey  embezzled  by  such 
servant,  so  long  as  the  master  does  not  promise,  either  expressly  or  by  im-^ 
plication,  not  to  prosecute  the  crime:  Miller  ▼.  Minor  Lumber  Co.,  98  Mich. 
163;  39  Am.  St.  Rep.  524,  and  note;  Cau  County  Bank  ▼.  Bricier,  84  Nlebw 
616;  33  Am.  St  Rep.  649,  and  not*. 


July,  1895.]    Gettysburg  Nat.  Bank  t>.  Chisolm,  929 

StTBKTVSHiP — CoMPODNDiNQ  Fbi,oi»t. — Where  a  postoffice  clerk,  who  had 
embezzled  funds  for  which  the  postmaster  was  liable  to  the  government, 
gave  the  postmaster  a  note  with  surety  to  secare  him,  he  agreeing  not  to 
prosecute  criminally  for  the  embezzlement,  it  was  held  that  the  note  waa 
ralid  and  the  surety  was  liable:  Bibb  v.  Hitchcock,  49  Ala.  468;  20  Am.  Rep, 
288,  and  note.  The  owner  of  goods  wrongfully  taken  may  receive  compen- 
sation for  the  injury  sustained,  and  may  take  a  note  signed  with  sureties 
therefor,  and,  in  such  case,  unless  there  is  an  agreement  not  to  prosecute  or 
to  suppress  evidence  of  the  crime,  the  defense  of  compounding  a  felony  is 
not  available  against  the  note:  Cass  County  Bank  v.  Bricker,  34  Neb.  516;  33 
Am.  St.  Rep.  649.  Security  executed  by  a  mother  to  protect  her  son  from 
exposure  and  prosecution  for  embezzlement  is  invalid:  Foley  v.  Oi-eetie,  14 
R.  I.  618;  61  Am.  Rep.  419,  and  note;  Pied  v.  McKee,  42  Iowa,  698;  20  Am. 
Rep.  631. 
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[169  Pennstlvania  State,  564.] 
NsooTTABLK  Instruments — Alteration. — A  note  altered  after  execution 
l^y  the  apparent  interlineation  on  its  face  of  the  words  "with  interest 
at  six  per  cent"  without  the  knowledge  or  consent  of  the  maker  is  void, 
and  an  innocent  purchaser  for  value  can  not  recover  the  principal  on 
the  note  as  originally  given  by  waiving  any  claim  for  interest. 

Assumpsit  od  the  following  note: 


/...!?.?^._        Mizntingdony  I*a.,  J^^j:.^^^  189  2 
Mint.  "     . 

,70.66.  '         .,.J!x.^^Z^^.after,date,^.^Qmis^.to 

^fqy  to  the  ^rAerof     ^^  E/:gennett&gott oXiU 

First  National  Bavk  of  .SunixTij^dontiP 

Sixty -Six^flfe  — ^ ^ — ^^  nnnhr^^ 

•with -interest  at  6  per  ceni'  l**^ 

'withtut  defalcation  f of  value  recevoe^ 


Judgment  for  plaintiff.     Defendant  appealed. 

Q.  B.  Orlady  and  H.  H.  Waite^  for  the  appellant. 

/.  M.  Bailey^  for  the  appellee. 

••*  Green,  J.  It  was  an  entirely  undisputed  fact  in  thia 
case  that  the  defendant's  obligation  in  suit  was  altered, 
after  it  left  him,  and  without  his  knowledge  or  consent.  The 
alteration  was  made  by  a  visible  interlineatiou  of  the  words 
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**  with  interest  at  six  per  cent.**  That  this  alteration  was  not 
merely  a  fraud,  but  was  also  a  criminal  forgery  of  the  instru- 
ment, is  manifest  upon  the  present  state  of  the  testimony. 
From  the  evidence  given  on  the  trial  it  appears  that  the 
alteration  was  made  by  the  payees'  agent,  and  as  the  payees 
are  chargeable  with  knowledge  of  the  state  of  the  instrument 
when  it  came  to  them,  and  also  '®®  when  it  was  used  by 
them  in  bank,  they  must  accept  responsibility  for  the  alter- 
ation. So  far  as  the  legal  effect  of  the  alteration  is  concerned 
it  is  quite  as  important  as  if  the  note  had  been  changed  from 
sixty-six  dollars  to  sixty-six  hundred  dollars.  It  is  as  much 
an  alteration  of  the  defendant's  contract  in  the  one  case  as  it 
would  have  been  in  the  other,  and  the  alteration  must  be  re- 
garded as  being  made  by  the  payees.  There  is  no  room  for 
an  inference,  and  there  is  no  proof  in  the  cause,  that  the 
alteration  was  made  innocently.  It  was  certainly  done  for 
the  purpose  of  increasing  the  liability  of  the  defendant,  and 
that  alone  stamps  the  transaction  with  fraud  and  with  guilt. 
It  is  not  disputed,  indeed  is  conceded,  that  there  could  be  no 
recovery  on  this  instrument  by  the  payees.  It  is  urged, 
however,  that  the  plaintiff,  being  an  innocent  holder  for 
value,  can  recover  notwithstanding  the  alteration,  because 
he  proposes  to  recover  only  the  amount  of  the  note  as  it  was 
before  the  alteration.  If  such  were  the  law,  forgeries  by 
alteration  would  be  protected  by  the  law.  The  fraudulent 
payee  would  run  no  risk  of  loss,  because  he  would  only  have 
to  transfer  the  note  to  an  indorsee,  who  might  recover  the 
original  amount  of  the  note  by  simply  proving  that  he  was  in- 
nocent of  the  fraud.  But  the  law  is  not  so  charitable  to  this 
class  of  persons.  So  far  as  the  indorsee  is  concerned  in  this 
case  the  note  was  not  innocently  acquired,  because  the  in- 
terlineation was  apparent  on  the  face  of  the  note,  and  was 
notice  suflBcient  to  put  the  plaintiff  upon  inquiry.  The  words 
*'  with  interest  at  six  per  cent"  do  not  occupy  the  whole  line, 
but  only  a  little  more  than  half  of  it.  These  words  look  as 
if  they  were  interlined,  and  in  point  of  fact  they  were  so. 

In  Simpson  v.  Stackhouse,  9  Pa.  St.  186,  49  Am.  Dec.  554, 
the  added  words  were:  "Payable  at  the  Bank  of  Pittsburg," 
but  they  were  written  at  the  end  of  the  instrument,  and  the 
only  circumstance  upon  which  we  held  the  plaintiff,  the  in. 
dorsee,  responsible  for  the  alteration  was  that  the  added 
words  were  in  a  different  handwriting  from  the  rest  of  the 
instniment,  which  was  written  by  the  defendant.    Gibson, 
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C.  J.,  said  in  the  opinion:  "The  principle  of  the  English 
cases  is  that  an  alteration  so  far  apparent  on  the  face  of  a 
bill  or  note  as  to  raise  a  suspicion  of  its  purity  makes  it  in- 
cumbent on  the  plaintiff  to  prove  that  it  is  still  available, 
and  that  it  is  not  incumbent  on  the  defendant  to  disprove 

**•  it He  who  takes  a  blemished  bill  or  note  takes 

it  with  its  imperfections  on  its  head.  He  becomes  sponsor 
for  them,  and  though  he  may  act  honestly  he  acts  negligently. 
....  Mr.  Cliitty  says  in  his  Treatise  on  Bills,  page  213, 
that  a  drawee  ought  not  to  accept  a  bill  which  has  the  least 
appearance  of  alteration,  and  it  was  not  disputed  at  the  trial 
that  this  note  had  that  appearance  or  that  the  alteration  was 
in  a  material  part  of  it." 

In  Kennedy  v.  Lancaster  County  Bank,  18  Pa.  St.  347,  the 
action  was  brought  by  a  bank,  as  holder,  against  the  indorser, 
and  it  appeared  that  the  date  of  the  note  had  been  altered 
from  the  12th  to  the  13th  of  August.  It  was  held  that  this 
alteration  vitiated  the  note,  although  the  bank  oflScers  purged 
themselves  of  all  knowledge  of  the  alteration.  We  decided 
that  it  was  not  sufficient  for  the  holder  to  show  that  the  date 
was  not  altered  after  he  received  it;  in  order  to  recover,  it 
was  necessary  for  him  to  show  that  the  alteration  existed 
■when  the  defendant  indorsed  it,  or  that  he  assented  to  the 
alteration. 

In  the  case  of  Paine  v.  Edsell,  19  Pa.  St.  178,  the  action 
was  brought  by  an  innocent  holder  against  the  indorser,  and 
it  was  alleged  the  date  had  been  altered.  The  court  below 
admitted  the  note  in  evidence  saying:  "  But  this  note  presents 
no  such  marks  of  alteration  as  make  it  necessary  for  the 
plaintiff  to  offer  explanatory  proofs.  The  date  is  disfigured 
by  a  blot,  on  which  one  of  the  figures  is  made,  and  very  few 
written  instruments  are  free  from  similar  defects."  But 
Black,  C.  J.,  said:  "In  Simpson  v.  Stackhouse^  9  Pa.  St.  186, 
49  Am.  Dec.  554,  it  is  decided  on  principles  perfectly  satis- 
factory that  an  apparent  alteration  in  a  material  part  of  a 
negotiable  instrument  avoids  it,  unless  it  be  proved  that  such 
alteration  was  lawfully  made,  and  the  burden  of  proving  how 
it  was  made  is  on  the  holder.  That  the  note  in  question  was 
altered  in  its  date  can  be  seen  at  a  glance,  and,  inasmuch  as 
no  evidence  was  given  to  explain  it,  the  jury  should  have 
been  instructed  that  the  plaintiflF  was  not  entitled  to  recover." 

This  note,  also,  was  in  the  hands  of  an  indorsee  of  the 
payee,  but  that  circumstance  did  not  help  his  right  of  recoT- 
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ery.  As  it  was  not  proved,  and  probably  is  not  possible  to 
prove,  in  the  case  at  bar,  that  the  alteration  was  lawfully 
made,  it  is  diflBcult  to  see  how,  under  the  foregoing  decisions, 
there  can  be  any  recovery. 

«»*  In  Neff  V.  Horner,  63  Pa.  St.  327,  3  Am.  Rep.  555,  the 
instrument  upon  which  suit  was  brought  was  a  promissory 
note  in  form,  but  the  parties  signed  it  with  seals,  making  it 
substantially  a  bond.  The  parties  signing  it  were  a  princi- 
pal debtor  and  four  sureties.  When  the  paper  was  brought 
to  the  payee  he  declined  to  receive  it  unless  the  words  "inter- 
est semi-annually"  were  added.  The  principal  debtor  then 
added  at  the  end  of  the  instrument  the  words  "  interest  to  be 
paid  semi-annually,"  without  obtaining  the  consent  of  the 
sureties.  We  held  the  instrument  avoided  by  the  alteration. 
Agnew,  J.,  said:  "It  seems  to  be  settled  that  a  voluntary 
alteration  of  a  bond,  note,  or  other  instrument  under  seal,  in 
a  material  part,  to  the  prejudice  of  the  obligor  or  maker,, 
avoids  it,  unless  done  with  the  assent  of  the  parties  to  be 

affected  by  it  [citing  numerous  authorities] In  respect 

to  bills,  notes,  or  other  commercial  paper,  the  rule  is  even 
more  stringent,  the  law  casting  on  the  holder  the  burden  of 
disproving  ♦any  apparent  material  alteration  on  the  face  of 
the  paper."  We  held,  also,  that  there  could  be  no  recovery 
of  the  principal  without  the  interest.  The  court  below  had 
held  that  this  could  be  done,  but  in  this  respect  we  reversed 
the  judgment,  saying:  "The  note  was,  therefore,  avoided  a& 
to  the  sureties,  and  the  court  erred  in  holding  that  the  plain- 
tiff could  recover  the  principal  from  all  the  parties,  disregard- 
ing his  claim  for  the  interest.  It  is  argued  that  a  recovery 
of  the  principal  sum  does  no  harm,  for  to  that  extent  the 
sureties  bound  themselves.  But  the  conclusive  answer  is 
that  stated  by  Mr.  Greenleaf,  supra,  section  565.  The  ground 
of  the  rule  is  public  policy  to  insure  the  protection  of  the 
instrument  from  fraud  and  substitution.  The  writing  goes 
into  the  hands  of  the  party  who  claims  its  benefit,  and  the 
purpose  is  to  take  away  the  motive  for  alteration,  by  forfeit- 
ing the  instrument  on  discovery  of  the  fraud.  When  the 
sureties  signed  it  they  had  a  right  to  have  it  delivered  unal- 
tered to  the  plaintiff.  He  was  bound  to  know  that  the  altera- 
tion was  rightfully  done,  and  that  the  penalty  of  his  negligence 
or  his  wrongful  act  was  the  loss  of  the  security." 

A  similar  attempt  to  recover  the  principal  without  the 
interest  was  made,  on  the  trial,  in  Fvlmer  v.  SeitZf  68  Pa.  St. 
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237,  8  Am.  Rep.  172,  but  we  declined  to  permit  it.  The 
alteration  there,  as  here,  was  of  a  promissory  note  to  which 
the  words  "interest  payable  semi-annually"  "'•  were  added 
by  the  principal  debtor  at  the  end  of  the  note.  The  altera- 
tion was  made  by  the  payee  in  the  presence  and  with  the 
consent  of  the  principal  debtor.  The  suit  was  brought  to 
recover  the  whole  amount  of  principal  and  interest,  and  the 
note  was  signed  directly  by  all  the  parties,  three  of  whom 
were  sureties.  On  the  trial  the  plaintiff  made  application  to 
strike  out  the  added  words  and  recover  only  the  principal 
sum.  This  was  refused  by  the  court  below  and  sustained  by 
this  court.  Agnew,  J.,  said:  "Failing  to  show  his  right  to 
recover  against  them,  because  of  his  failure  to  prove  their 
assent  to  the  alteration,  he  fell  directly  within  the  rule  of 
policy   which   forbids   the   recovery  of  anything  upon  the 

altered  instrument One  who  makes  a  voluntary  and 

unauthorized  alteration  of  a  written  contract,  and  insists 
upon  it  by  going  to  trial  to  recover  upon  the  altered  state  of 
the  instrument,  has  mo  locus  penitentise,  which,  on  his  failure 
to  establish  his  right  to  recover,  will  enable  him  to  undo  the 
wrong  at  the  trial,  and  to  stand  as  one  who  has  made  an 
innocent  mistake,  and  never  has  insisted  upon  his  right  to 
enforce  it." 

In  the  present  case  the  alteration  was  most  probably  made 
by  an  agent  of  the  payee,  and  it  was  entirely  without  the 
knowledge  and  consent  of  the  defendant,  who  was  the  maker 
of  the  note.  Of  course  the  payee  could  not  recover  on  the 
note  for  any  amount,  because  it  was  an  altered  instrument, 
and  is  avoided  altogether  by  public  policy.  Certainly  he 
could  not  restore  life  to  it  by  passing  it  over  to  an  indorsee. 

In  Hartley  v.  Corhoy,  150  Pa.  St.  23,  we  reviewed  the  au- 
thorities upon  this  subject,  and  it  is  not  necessary  to  do  so 
again.  There,  also,  an  attempt  was  made  to  recover  on  the 
original  state  of  the  note  before  the  alteration  was  made,  and 
the  court  allowed  it  to  be  done,  but  we  reversed  the  judgment 
without  a  venire,  holding  there  could  be  no  recovery  of  any- 
thing. We  said:  "  It  matters  not  the  least  whether  the  altera- 
tion was  made  innocently,  or  in  the  belief  that  such  a  change 
could  be  lawfully  made  without  the  consent  of  the  indorser. 
It  is  against  public  policy  to  permit  such  things  to  be  done." 

In  Hill  V.  Cooley,  46  Pa.  St.  259,  the  action  was  by  an  in- 
dorsee of  a  note  against  the  maker,  and  the  alteration  consisted 
in  the  addition  of  the  words  "  payable  at  N.  Holmes  &  Son," 
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introduced  between  the  end  of  the  note  and  the  signature  of 
the  *'^'  maker.  The  court  below  held  that  the  alteration  waa 
apparent,  and  charged  the  indorsee  with  the  duty  of  explain- 
ing it  by  proof  that  the  maker  consented  to  it.  In  the  ab- 
sence of  such  proof  it  was  refused  admission  in  evidence,  and 
this  court  sustaineid  the  judgment.  Woodward,  J.,  said: 
"The  words  'payable  at  N.  Holmes  &  Son'  were  alleged  to 
have  been  added  to  the  note  after  it  was  signed,  and  appear- 
ances favored  the  allegation.  They  were  admitted  to  be  in 
the  handwriting  of  one  of  the  payees  who  wrote  the  body  of 
the  note,  and  they  certainly  look  as  if  added  after  the  signa- 
ture  All  the  authorities  cited  in  argument  bear  against 

the  plaintiff  in  error,  while  Simpson  v.  Siackhouse,  9  Pa.  St. 
186,  49  Am.  Dec.  554,  is  conclusive  in  favor  of  the  ruling 
below.  According  to  the  doctrine  of  that  case  the  indorsee 
who  sues  this  note  took  it  with  its  imperfections  on  its  head^ 
and  was  bound  to  come  into  court  prepared  to  explain 
them." 

The  case  of  Kountz  v.  Kennedy,  63  Pa.  St.  187,  3  Am.  Rep. 
541,  has  no  application,  as  was  well  shown  by  Agnew  J.,  in 
Fulmer  v.  Seitz,  68  Pa.  St.  237;  8  Am.  Rep.  172.  In  this  case 
the  action  was  originally  brought  before  a  magistrate,  and 
the  whole  amount  of  principal  and  interest  was  claimed  and 
recovered.  The  transcript  of  the  justice  shows  this,  and  by 
rule  of  court  the  transcript  takes  the  place  of  the  declaration, 
and  therefore  supports  the  allegation  that  the  plaintiff  sought 
to  recover  interest  on  the  trial,  until  it  asked  leave  to  file  an 
amended  statement,  claiming  only  the  principal,  without  the 
interest.  This  was  allowed  by  the  court  below,  and  in  this^ 
as  we  think,  there  was  error.  There  is  no  merit  in  the  objec- 
tion that  the  pleas  were  not  verified  by  affidavit.  The  note 
in  question  being  before  the  court,  and  being  shown  by  un- 
disputed testimony  to  have  been  altered  without  the  defend- 
ant's consent,  and  there  being  no  evidence  to  explain  the 
alteration,  which  was  in  a  material  part,  or  to  show  that  it 
was  lawfully  made,  was  void  as  against  the  defendant,  and 
no  recovery  could  be  had  upon  it. 

Judgment  reversed. 

Mitchell,  J.  The  alteration  being  in  the  same  hand  and 
ink  as  the  rest  of  the  note,  the  question  of  when  it  was  made 
should  go  to  the  jury.  I  would  therefore  award  a  venire  d» 
novo. 
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Neqotiabls  Instrumsmt — Alteration  aiteb  Execution— Emcor  ov. 
Ad  alteration  in  a  promissory  note  by  filling  op  a  blank  for  interest  after 
it  was  executed,  and  contrary  to  the  agreement  of  the  parties,  renders  it 
void  as  between  the  maker  and  the  party  who  made  the  alteration.  Such 
alteration  may  be  shown  as  against  an  innocent  purchaser  for  value  before 
maturity:  Conger  v.  Crabiree,  88  Iowa,  536;  45  Am.  St.  Rep.  249,  and  note. 
The  material  alteration  of  a  promissory  note  by  any  of  the  parties  thereto 
discharges  from  liability  thereon  all  other  parties  not  consenting  to  or  au> 
thorizing  such  alteration:  Montgomery  v.  Crosatkwait,  90  Ala.  653;  24  Am. 
St.  Rep.  832,  and  note;  Fordyce  v.  Kosminski,  49  Ark.  40;  4  Am.  St.  Rep. 
18,  and  note;  £wroxo»  v.  Klunk,  70  Md.  451;  14  Am.  St.  Rep.  371,  and 
not*. 


Reynolds  v.  Reynolds  Lumber  Company. 

[169  Pbnksylvania  State,  625.] 

ExEODTiON  Sales.— Property  OF  Purely  Private  Corporations,  though 
useful  and  necessary  to  the  conduct  of  their  business,  is  subject  to  sale 
under  execution  in  the  same  manner  as  the  property  of  an  individual, 
and  the  execution  plaintiff  is  entitled  to  the  proceeds  of  snch  sale  to 
the  exclusion  of  the  general  creditors  of  the  corporation. 

Executions.  —  Property  of  Public  Corporations  reasonably  necessary 
and  essential  to  the  exercise  of  their  franchises  is  exempt  from  levy 
and  sale  by  an  execution  creditor.  Such  creditor  must  resort  to  seques- 
tration of  the  earnings  of  the  corporation. 

D.  I.  Ball,  and  C.  C.  Thompson,  for  the  appellant. 

W.  W.  Wilbur,  S.  T.  Neill,  W.  B.  Chapman,  P.  D.  Clark, 
and  L.  G.  Ball,  for  the  appellees. 

•*®  Fell,  J.  This  appeal  is  by  James  Roy,  sheriff  of 
Warren  county,  from  an  order  of  the  court  of  common  pleas, 
directing  him  to  pay  into  court  certain  moneys,  the  proceeds 
of  an  execution  against  the  Reynolds  Lumber  Company. 
Nearly  a  year  before  the  order  was  made,  the  sheriff  had  paid 
the  money  in  question  to  the  Warren  Savings  Bank,  the  as- 
signee of  the  plaintiff  in  the  execution.  This  payment  was 
made  after  the  return  day  of  the  writ  of  execution,  at  a  time 
when  no  rule  was  pending,  and  before  the  claim  of  the  ap- 
pellees had  matured.  Rules  to  show  cause  why  the  money 
should  not  be  paid  into  court  granted  on  the  application  of 
other  creditors  were  discharged,  and  it  appears  from  the  rec- 
ord that  the  payment  was  made  by  the  sheriff,  in  the  due 
course  of  a  regular  and  orderly  proceeding,  without  notice 
of  the  appellee's  claim.  The  payment  was  proper  and 
**•  relieved  the  sheriff  of  all  responsibility  unless  the  fund 
belonged  to  all  the  creditors,  in  which  case  it  would  have 
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been  his  duty  to  pav  it  into  court  for  a  pro  rata  distribution 
among  them.  The  learned  judge  of  the  qpmmon  pleas,  spe- 
cially presiding,  reached  the  conclusion  that  the  plaintiff  in 
the  execution  secured  no  preference  by  the  levy  under  his 
writ,  and  that  all  the  creditors  of  the  defendant  were  entitled 
to  participate  in  the  distribution,  and  it  is  upon  this  view  of 
the  law  that  the  order  is  based. 

It  would  doubtless  be  more  equitable  if  the  property  of 
insolvent  debtors  should  be  distributed  among  all  the  cred- 
itors in  proportion  to  their  claims,  but  it  has  not  been  the 
policy  of  the  law  in  this  state  to  forbid  a  preference,  nor  to 
prevent  the  vigilant  creditor  from  acquiring  a  lien  by  levy 
upon  personal  property.  There  seems  to  be  no  ground  for  a 
distinction  in  respect  to  the  distribution  of  the  proceeds  of  a 
sale  by  execution  of  the  property  of  an  individual  and  that 
of  a  corporation  which  may  be  sold  separate  from  its  fran- 
chises. The  special  writ  of  fieri  facias  provided  by  the  act 
of  April  7,  1870,  is  by  its  terms  in  addition  to  and  in  lieu  of 
the  proceeding  by  sequestration  given  by  the  act  of  June  16, 
1836.  In  the  appeal  of  Philadelphia  etc.  R.  R.  Co.,  70  Pa.  St. 
355,  it  was  held  that  the  remedies  by  sequestration  and  exe- 
cution could  not  coexist,  and  that  the  later  act  took  the 
place  of  the  former  to  the  extent  of  superseding  the  writ  of 
Bequestration.  The  rule  as  to  distribution,  however,  remains 
undisturbed:  Bayard's  Appeal,  72  Pa.  St.  453.  And  the 
special  writ  given  by  the  act  of  1870  under  which  the  prop- 
erty, rights,  and  franchises  of  a  corporation  can  be  sold,  can 
issue  only  after  the  personal  property  subject  to  the  ordinary 
process  of  execution  has  been  exhausted,  and  there  has  been 
a  return  of  the  writ.  In  the  opinion  in  Gtteat  v.  Merion 
Water  Co.,  142  Pa.  St.  610,  it  is  said  by  McCollum,  J.:  "The 
fieri  facias  allowed  by  this  act  (1870)  is  not  a  substitute 
for  the  ordinary  fieri  facias  under  the  seventy-second  sec- 
tion of  the  act  of  June  16,  1836,  but  is  in  lieu  of  sequestra- 
tion under  the  seventy-third  section.  The  process  and 
procedure  provided  by  the  seventy-second  section  remain, 
and  the  process  provided  by  the  seventy-third  section  is 
superseded  by  the  special  fieri  facias  given  by  the  act  of  1870. 
The  condition  precedent  to  sequestration  was  an  ordinary 
fieri  facias  •••  returned  unsatisfied  in  whole  or  in  part,  and 
this  must  precede  the  writ  which  takes  its  place.  By  this 
precedent  return  on  the  ordinary  fieri  facias  the  insolvency 
of  the  corporation  is  discovered  and  the  necessity  of  recourse 
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to  a  sale  for  the  benefit  of  its  creditors  of  its  franchises  and 
property  essential  to  its  operation  is  demonstrated." 

There  has  been  no  conflict  in  the  decisions  upon  this  sub- 
ject. Hopkins*  and  Johnson's  Appeal,  90  Pa.  St.  69,  while 
apparently  not  in  line  with  the  cases,  decides  no  question 
touching  the  distribution  by  law  of  the  proceeds  of  the  sale 
of  corporate  property.  It  arose  under  irregular  and  anoma- 
lous proceedings  before  a  master  who  by  agreement  of  the 
parties  in  interest  was  to  determine  the  validity  of  certain 
judgments  and  award  distribution  as  if  the  fund  was  held 
in  trust  for  creditors.  The  judgments  in  question  were  found 
to  be  invalid,  and  distribution  was  made  in  accordance  with 
the  agreement,  preference  being  given  to  creditors  having 
valid  liens.  No  question  aflfecting  the  rights  of  creditors  in 
distribution  outside  of  the  agreement  was  decided  or  consid- 
ered, and  the  statement  in  the  opinion  that  the  sale  was  for 
the  benefit  of  all  the  creditors  was  evidently  based  upon  the 
supposition  that  the  franchises  had  been  sold  under  the  act 
of  1870,  and  it  is  misleading  because  misapplied.  In  the 
per  curiam  opinion  in  First  Nat.  Bank  v.  New  York  etc.  Coke 
Co ,  137  Pa.  St.  601,  Chief  Justice  Paxson  was  speaking  of 
the  effect  of  a  sale  under  the  special  writ  which  had  been 
issued  in  that  case. 

When  the  operations  of  a  corporation  are  matters  of  di- 
rect public  interest  and  concern,  its  property  reasonably  es- 
sential to  the  exercise  of  its  franchises  is  stamped  with  the 
character  of  a  public  trust.  It  cannot  be  aliened  by  the  cor- 
poration, nor  sold  by  its  creditors  piecemeal  so  as  to  stop  its 
operations  and  defeat  the  object  of  its  charter.  Before  the 
act  of  1870,  such  property  could  not  be  taken  in  execution 
in  this  state.  The  sequestration  proceedings  of  the  act  of 
1836  were  suggested  by  Chief  Justice  Tilghman  in  the  opin- 
ion in  Ammant  v.  New  Alexandria  etc.  Turnpike  Co.,  13  Serg. 
A  R.  210,  15  Am.  Dec.  593,  and  after  the  passage  of  that  act 
it  was  held  in  Susquehanna  Canal  Co.  v.  Bonham,  9  Watts  & 
S.  27,  42  Am.  Dec.  315,  that  the  franchises  and  corporate 
rights  of  a  canal  company,  and  its  property  necessary  to  their 
exercise,  were  incapable  of  being  transferred  or  granted  away 
••*  by  any  act  of  the  company  itSelf  or  by  any  adverse  pro- 
cess against  it,  and  that  sequestration  was  the  only  remedy 
consistent  with  the  preservation  of  the  public  interests.  The 
act  of  1870  provides  a  remedy  by  which  the  rights  of  cred- 
itors can  be  enforced  without  prejudice  to  the  public  interest 
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by  the  sale  together  of  the  franchises  and  the  property  nec» 
essary  to  their  exercise. 

When,  however,  the  business  of  a  corporation  is  purely 
private,  and  the  public  has  no  direct  interest  in  it,  its  prop- 
erty may  be  sold  without  regard  to  the  effect  upon  its  opera- 
tions. Judge  Thompson,  in  the  opinion  in  Foster  v.  Fowler,  60 
Pa.  St.  27,  referring  to  the  distinction  between  corporations 
which  are  agencies  of  tho  public  and  directly  affect  it  and 
those  which  affect  it  only  indirectly  by  adding  to  its  pros- 
perity, said:  "Of  the  former  are  corporations  for  the  building 
of  bridges,  turnpike  roads,  canals,  and  the  like.  The  public 
is  directly  interested  in  the  results  to  be  produced  by  such 
corporations,  in  the  facilities  afforded  to  travel  and  the  move- 
ments of  trade  and  commerce.  It  is  well  settled  that  this 
use  is  not  to  be  disturbed  by  the  seizure  of  any  part  of  their 
property  essential  to  their  active  operations  by  creditors. 
They  must  recover  their  debts  by  sequestering  their  earnings, 
allowing  them  to  progress  with  their  undertaking  to  accom- 
modate the  public.  This  direct  benefit  to  and  accommodation 
of  the  public  very  clearly  distinguish  this  class  of  corpora- 
tions from  the  second  class,  viz.:  private  corporations,  or  those 
in  which  the  public  is  but  indirectly  interested,  such  as  min- 
ing and  manufacturing  or  coal  and  iron  companies,  etc,  or 
libraries,  literary  societies,  schools,  and  the  like.  Whether 
they  progress  or  cease  the  public  is  not  directly  affected,  and 
hence  liens  are  enforceable  against  them  without,  as  a  general 
thing,  any  regard  to  the  effect  upon  their  operations." 

In  the  case  above  referred  to  it  was  held  that  a  mechanic's 
lien  could  not  be  enforced  against  a  water  company,  and  this 
ruling  was  followed  in  Guest  v.  Merion  Water  Co.,  142  Pa,  St. 
610,  while  in  Girard  Point  Storage  Co.  v.  Southwark  Foundry 
Co.,  105  Pa.  St.  248,  and  in  McLeod  v.  Central  Normal  School 
152  Pa.  St.  575,  it  was  decided  that  mechanics'  liens  could  be 
maintained,  as  the  defendants  were  not  quasi-public  corpo- 
rations. 

The  reason  for  the  exemption  of  any  of  the  property  of  a 
*'*  corporation  from  levy  and  sale  by  an  execution  creditor 
is  that  the  interests  of  the  public  are  involved.  The  exemp- 
tion does  not  extend  in  any  case  to  property  not  reasonably 
essential  to  the  exercise  of  the  franchises.  If  the  charter  is 
for  a  purpose  in  which  the  public  is  directly  interested,  and 
the  grant  is  for  a  use  which  the  public  may  assert  and  enforce 
as  a  right,  the  property  of  a  corporation  necessary  for  its  oper- 
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ation  in  carrying  out  its  public  purpose  cannot  be  sold  except 
witb  its  franchises  under  the  special  writ  provided  by  the  act 
of  1870.  If,  however,  the  corporation  is  purely  private  and 
the  public  has  no  direct  interest  in  its  operations  or  rights 
concerning  them,  its  property,  although  useful  and  necessary 
to  the  conduct  of  its  business,  may  be  sold  under  an  ordinary 
writ  of  fieri  facias  in  the  same  manner  as  the  property  of  an 
individual. 

The  Reynolds  Lumber  Company,  the  defendant  in  the  exe- 
cution, is  a  private  corporation,  chartered  in  West  Virginia 
and  doing  business  in  New  York  and  Pennsylvania.  Its 
charter  confers  upon  it  the  bare  right  of  corporate  existence. 
It  performed  no  public  functions  whatever.  No  public  trust 
was  committed  to  it  or  imposed  upon  its  property,  and  the 
public  had  no  interest  in  its  operations  and  no  rights  con- 
nected therewith.  Its  business  was  of  a  private  character 
and  such  as  might  have  been  and  usually  is  carried  on  by 
individuals.  Its  property,  which  was  sold  under  the  ordinary 
writ  of  fieri  facias,  consisted  of  timber,  lumber,  merchandise, 
horses,  and  personal  goods  and  chattels.  A  part  of  this  prop- 
erty was  manufactured  for  the  purpose  of  sale,  and  the  rest 
was  used  as  a  means  of  conducting  its  ordinary  business,  and 
all  of  it  could  have  been  sold  by  the  corporation. 

As  the  property  sold  by  the  sheriff  was  subject  to  seizure 
and  sale  under  the  ordinary  writ  of  fieri  facias,  and  was  so  sold 
by  him,  the  fund  realized  was  properly  paid  to  the  assignee 
of  the  plaintiff  in  the  execution.  The  order  of  the  court  of 
common  pleas  of  October  25,  1894,  directing  the  sheriff  to 
pay  the  money  into  court,  is  reversed  and  set  aside  at  the 
cost  of  the  appellee.  

BxEOunoN— Exemptions— Ck>RPORATs  Pbopbrtt. — Execntion  cannot  b* 
levied  on  corporate  franchises,  rights,  or  on  property  essential  to  the  enjoy- 
ment thereof  (Susquehanna  Canal  Co.  r.  Bon/uim,  9  Watts  &  S.  27;  42  Am. 
Dec.  315),  sequestration  being  the  only  remedy  of  a  creditor  to  obtain  a 
satisfaction  of  his  debts:  Pdymouih  R.  R.  Co.  t.  Colioelt,  39  Pa.  St  337;  80 
Am.  Dec.  526,  and  note;  Overton  Bridge  C7«.  ▼.  Means,  33  Neb.  857;  29  Am. 
St.  Hep.  514,  and  not*. 
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ACKKOWLBDOMBNT,  correction  of,  by  officer  taking,  71. 

Adverse  Possession,  what  constitutes,  244. 

Agister,  liability  of,  for  exposing  animals  to  contagions  disease,  65L 

Amendment  of  records  of  court,  power  to  make,  238. 

Animals,  diseased,  destruction  of  may  be  authorized,  546. 

diseased,  liability  for  selling  and  thereby  spreading  contagion,  432. 

liability  for  spreading  contagion  by,  exists  independently  of  statute,  6S0t 

liability  of  persons  assuming  right  to  destroy  becaoM  of  th«  rapposad 
existence  of  disease,  546. 

wUiug  diseased,  liability  for,  551. 

spreading  disease  among,  damages  for,  667. 

■tate  statutes  forbidding  transportation  of,  throngh  the  itate,  638. 

statutes  imposing  liability  for  disease  communicated  by,  650. 

transportation  of,  through  the  state  may  be  regulated  by  state  atatatai^ 
539. 
Apotheoaby,  duties  of,  433. 

liability  of,  for  selling  poisonous  drug  to  person  having  no  notice  of  ifei 
character,  432. 
Assignee  for  Benefit  of  Creditors,  setoff  right  of,  when  may  ba  ••• 

sorted  against,  580,  581. 
Attachment,  return  of  writ,  delay  in  does  not  avoid,  238. 

Bankbuptot  and  Insolvency  Fboobkdimgs,  setofiF,  right  of,  whether  may 

be  exercised  in,  580. 
Banks,  assignee  or  receiver  of,  takes  subject  to  right  of  seto£^  142,  14S. 

checks,  certification  of,  at  the  request  of  the  holder  releases  the  drawer* 
414. 

(diaoks  drawn  by  a  person  having  no  funds  in  the  bank,  414. 

checks,  presentment  of,  to  charge  drawer  or  indorser,  413. 

^ecks  release  of  maker  or  indorser  by  delay  in  presentment^  414. 

deposit  of  checks  for  collection  which  are  credited  to  the  account  of  tte 
depositor,  391. 

deposit  of  checks  drawn  on  the  bank  receiving  them,  390. 

deposit  of  checks  for  collection,  when  vests  title  in  the  bank,  l8flL 

deposit  of  checks  for  collection,  effect  of,  on  the  title,  391. 

deposit  of  checks  for  the  credit  of  the  depositor,  385. 

deposit  of  checks,  indorsements  of,  in  blank,  388. 

deposit  of  checks,  indorsements  of,  which  are  restricted,  886. 

deposit  of  checks  makes  the  bank  a  purchaser  thereof,  389,  8901 

deposit  of  checks  on  the  bank  receiving  the  deposit,  389. 

deposit  of  checks  passes  title  if  the  depositor  is  entitled  to  drawagainal 
the  deposit,  391. 

deposit  of  checks,  wlftn  deemed  to  be  received  for  coUectioa  enlj,  S8iL 
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Banks,  deposit  of  checks,  when  to  be  treated  as  a  deposit  of  money,  389. 

deposit  of  checks,  whether  for  collection  or  as  money,  is  a  qoeation  of 
fact,  389,  390. 

depositor's  right  of  setoff  after  bank  is  in  insolvency,  142. 

setoff,  receiver,  appointment  of,  does  not  destroy  right  to,  142. 

setoff,  right  of,  when  may  be  asserted  by  and  against,  684-587. 
BlQAMT,  confessions  of  marriage,  instructions  to  be  given  to  the  jury  «■  to 
effect  of,  231. 

confessions  of  marriage,  whether  admissible  in  prosecutions  for,  23L 

first  marriage,  how  proved  in  prosecutions  for,  230. 

marriage,  actual,  whether  must  be  proved,  230. 

marriage,  admissions  of,  in  prosecutions  for,  228. 

marriage  celebrated  by  oflBcer  without  authority  to  do  so,  229. 

marriage,  declarations  of  the  parties,  when  admissible  to  prove,  229. 

marriage,  evidence  of,  in  prosecutions  for,  what  sufficient,  229. 

marriage  not  solemnized,  when  will  support  prosecution  for,  229. 

marriage,  person  officiating  must  be  shown  to  have  been  aathorized, 
228. 

marriage,  proof  of,  by  the  conduct  of  the  parties,  228. 

marriage,  proof  of,  in  prosecutions  for,  228. 

marriage,  reputation,  proof  of  by,  229. 
Boundaries,  grant  of  laud  bordering  upon  river  or  lake,  525. 

Carriers,  negligence,  presumption  of,  arising  from  accident,  107. 
Children,  trespassing,  landowner's  duty  to  provide  against  injury  of,  375. 

trespassing  upon  premises  of  another,  recovery  for  injury  suffered  by, 
446. 

trespassing  upon  railway  yards  and  grounds,  whether  m*y  recover  for 
injuries  received,  673. 
Collateral  Securities,  sale  of,  by  the  pledgee,  617. 
CoMHERCB,  health  and  quarantine  laws,  to  what  extent  may  affect,  537, 

538. 
Common  Source  of  Title,  estoppel  against  acquiring  adverse  claim,  76,  76. 

estoppel  as  between  claimants  under,  reasons  for  not  applying^  77. 

estoppel  to  deny,  limitations  upon,  76,  77. 

impeaching  by  party  who  has  not  acquired  an  adverse  title,  76. 

partition,  evidence  in,  need  not  go  back  of,  in  suits  for,  77. 

persons  claiming  under  are  not  estopped  from  acquiring  an  adverM 
claim,  76. 

proof  of,  in  actions  of  ejectment,  77. 

proof  of,  prima  facie  entitles  the  party  having  the  oldest  deed  to  r»> 
cover,  75. 

when  may  be  disputed,  78,  79. 
Compounding  Fblont,  notes  given  in  consideration  of,  929. 
Constitutional  Law,  delegation  of  police  power  to  municipality,  6901 

special  and  local  statutes,  690. 
CoMVKTANCB,  signing  and  executing  by  a  person  not  named  therein,  TL 

wife  joining  her  husband  in,  effect  of,  71. 
Corporation  db  Facto  cannot  exist  where  there  can  be  no  eofporatiQB  d« 
jure,  166. 

what  is,  166. 
Corporations  chartered  under  the  laws  of  two  states,  166. 

setoff^  right  of,  may  be  asserted  by  and  agaif^st.  587. 
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CoTSNANTS,  adverse  title  acquired  by  one  of  several,  when  maj  b*  MMrUi 
by  him,  78,  79. 

parchase  of  adverse  title  by  one  of  several,  78,  79. 

whea  canuot  dispute  the  couimoa  source  of  title,  78. 
Okimimal  Law,  bail,  right  to  may  become  res  judicata,  19. 

cross-examinatioQ  of  defeudaat  offering  himself  as  a  witness,  3^ 

evidence,  compelling  prisoner  to  produce  or  to  create,  180. 

homicide  because  of  insulting  words  to  a  female  relative,  67* 

homicide  in  defense  of  another,  79. 

homicide,  state  of  mind  of  the  accused  is  a  question  for  the  jury,  67. 

impeachment  of  defendant  by  proof  of  his  couviotioa  of  other  crimes, 
35. 

search  of  prisoner,  evidence  obtained  by,  180. 

Damaqes,  recoverable  when  property  wrongfully  taken  has  been  inoretwod 

in  value  by  the  act  of  the  wrongdoer,  306. 
DxriNiTiON  of  corporation  de  facto,  166. 
of  fellow-servants,  402. 
of  the  term  "damage,"  138. 
Defositions,  absence  of  witness  at  the  time  of  trial,  whether  pnxrf  of  most 
be  made,  622. 
admissibility  of,  depends  on  compliance  with  statutory  requirements, 
622.  • 

DivoBOK,  award  of  custody  of  child  to  one  of  the  parties,  sffset  of  npon 
the  obligations  of  the  other,  314-317. 
child  not  provided  for  in  the  decree,  314. 
Dower,  definition  of,  752. 

execution  sale  does  not  extinguish  right  of,  752. 
value  of,  at  what  time  to  be  computed,  753. 

EjECrMENT  by  a  tenant  in  common  against  a  stranger,  767* 

common  source  of  title,  proof  of  in  actions  of,  76,  77* 
EiiSOTiON  between  inconsistent  remedies,  683. 
EsTOFFEL  against  persons  claiming  under  common  source  of  title,  78,  77* 

grantee  is  not  precluded  from  denying  the  title  of  his  grantor,  77. 
Evidence,  confessions  involuntary,  property  discovered  by,  ovidenoo  ti^ 
179. 

declarations  of  an  agent,  550. 

injured  person,  declarations  by,  after  an  accident,  651,  6S& 

judicial  notice  will  be  taken  of  incorporated  cities,  46L 

of  marriage  in  prosecutions  for  bigamy,  228-232. 

res  gestae,  what  declarations  fall  within,  651-653. 

search  of  prisoner,  evidence  obtained  by,  180. 

to  prove  that  a  house  is  disorderly,  29. 
ExECOTiON  against  corporate  franchises  and  property,  938. 

piano  not  exempt  from  as  household  furniture,  562. 
ExECOTiON  Sales,  when  void  and  when  voidable,  707. 
Executors  and  Adhinist&ators,  setoff  whether  may  bo  awrtad  bj  aai 

against,  588. 
Extradition,  habeas  corpus  proceedings  in,  737. 

Forfeiture  of  lease,  waiver  of,  what  is,  197-199. 

Game  Laws,  carrier's  liability  under,  311. 
Garnishment,  setoff,  right  to,  when  not  defeated  by,  684k 
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Habeas  Corftts,  bail,  right  to,  may  be  established  by  discharge  of  perw» 

npon,  19. 
Health,  state  may  enact  laws  for  the  preservation  of,  702. 
Husband  and  Wife,  adverse  possession  by  one  against  the  other,  244. 

right  of  one  to  testify  against  the  other  on  a  charge  of  adultery,  560> 

voluntary  conveyances  from  one  to  the  other,  764. 

Insolvbnct,  discharge  in,  effect  of  beyond  the  state,  462. 
Imscbance,  accidental  means,  death  by,  what  is,  645. 

arbitration,  agreements  to  submit  to,  717. 

entirety  of  contract  for,  125. 

fraud  of  agent,  insurer  is  not  released  because  of,  844. 

life,  insurable  interest,  assignment  of  policy  to  person  having  none,  11^ 

life,  insurable  interest  is  essential  to,  113. 

setoff,  whether  may  be  asserted  by  and  against,  589. 

vendor  of  goods,  when  may  enforce  notwithstanding  their  sale,  907. 
Intbrstatb  Commerce,  original  package,  what  ia,  724. 

Joint  Tenancy,  when  created,  255. 

Judgment,  assignment  of  defeats,  subsequent  garnishment,  778. 

attachment  or  garnishment  of,  778. 

collateral  attack  upon  for  want  of  jurisdiction,  797. 

signing  of,  by  judge,  statute  concerning  is  di^pctory,  778. 
JUB7  Trial,  instructions  in  criminal  cases  should  include  all  law  applio* 
able  to  the  evidence,  57. 

newspaper  reports,  reading  of  by  the  jury,  when  a  sufficient  ground  for 
a  new  trial,  35. 

viewing  premises  by  the  jury,  632. 

Landlord  and  Tenant,  assignee  of  lease,  liability  of,  485. 

assignee  of  lease  may  discharge  himself  by  assigning  to  another,  488. 

assignment  of  lease,  forfeiture  of  lease  because  of,  what  is  a  waiver  of^ 
199. 

forfeiture  of  lease,  acceptance  of  rent  due  before  a  forfeiture  does  not 
waive  it,  198. 

forfeiture  of  lease,  acceptance  of  rent  in  ignorance  of  forfeiture  does  nob 
waive  it,  198. 

forfeiture  of  lease,  acceptance  of  rent,  when  a  waiver  of,  198. 

forfeiture  of  lease,  acknowledgment  of  continuing  tenancy  waives^  197. 

forfeiture  of  lease  by  assignment,  waiver  of,  199. 

forfeiture  of  lease  by  subletting,  waiver  of,  by  accepting  rent  after,  199. 

forfeiture  of  lease,  estoppel  to  assert  after  accepting  rent,  198. 

forfeiture  of  lease  may  result  from  subsequent  demand  for  rent,  197. 

forfeiture  of  lease,  suing  for  rent  is  a  waiver  of,  198. 

forfeiture  of  lease,  waiver  of  does  not  destroy  right  to  insisft  apa» 
causes  of  forfeiture,  199. 

forfeiture  of  lease,  waiver  of  may  be  implied  from  silence,  197. 

subletting,  forfeiture  of  lease  because  of,  what  is  a  waiver  o^  190L 
Lateral  Support,  damages  for  impairment,  632, 
Lkgact,  interest  upon,  when  allowable,  893. 

real  property,  when  chargeable  with  payment  of,  892. 
Libel,  damages  recoverable  in  actions  for,  348. 

reputation,  evidence  of,  when  admissible  in  actions  for,  348. 
Livxry-stablb  Kbbfers,  liability  of,  for  letting  dangerous  horses^  4461 
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Makhiaos,  bigftray,  •ridence  of,  in  proaecations  for,  228-231L 
ILlstbb  and  Sbbyamt,  fellow-servanta,  who  ue,  402. 

repatation  of  servant,  when  may  b«  provsd  to  charg*  muter  with  m^ 
tice  thereof,  402. 

what  will  render  master  answerable  to  ooe  servant  for  the  negUgeiiee 
of  a  fellow-servant,  401. 
MiCHANio'a  LiKy,  assignment  of,  628. 

priority  of,  over  mortgages,  789. 

stage  machinery,  scenery,  etc.,  whether  subject  to^  141^ 

waiver  of,  by  giving  note  and  mortgage,  789. 
IfURSPBESENTATiOK,  action  for,  502. 

rescission  because  of,  696. 
lioBTOAGB  or  Chaitbi^  after  acquired  or  substituted  property,  when  eofr> 
ered  by,  370. 

allowing  mortgagor  to  eell  property  or  substitute  other  propertj,  S71« 
872. 

not  in  existence,  371. 

trover  for  conversion,  whether  mortgagee  may  maintain,  480. 
MvKiCTPAL  Corporations,  adulterated  foods,  power  of  to  proteet  pnbU» 
against,  702. 

change  in  grade  of  streets,  liability  for,  612. 

defective  sidewalk,  liability  for,  600. 

delegation  to  of  power  to  enact  quarantine  and  health  lawi,  ML 

fee  which  may  be  exacted  by  for  licenses,  702. 

health  laws  and  regulations  of,  instances  of  valid,  543. 

health  laws  and  regulations  of,  may  extend  beyond  the  manioipal  limiti^ 
541. 

health  laws  and  regulations  of  mnst  be  reasonable,  642. 

health  laws  and  regulations  of,  presumption  in  favor  of  thdr  ralidity, 
642. 

implied  power  to  enact  quarantine  and  health  laws,  641. 

knowledge  of  defective  sidewalk,  when  chargeable  with,  8S8. 

liability  of,  for  failure  to  keep  streets  in  repair,  828. 

licenses,  power  of,  to  exact,  702. 

local  and  special  assessments  may  be  imposed  by,  612. 

sanitary  regulations  which  may  impose,  702. 

Kational  Banks,  setoff,  right  of,  whether  may  be  asserted  by  and  against 

after  insolvency,  591,  692. 
Nbouosncb,  accidents,  occurrence  of,  when  evidence  <^  107> 
Nkootiablb  Instruments,  alteration  of,  935. 
NviSANCES,  abatement  of,  by  boards  of  health,  545. 

category  of,  may  be  enlarged  by  the  legislature,  644,  646. 

decisions  of  boards  of  health  respecting  the  existence  o^  when  reriew* 
able,  545,  546. 

judicial  power  to  review  statutes  and  ordinances  declaring  what  ars^ 
545. 

lawful  business  may  be  a,  629. 

legislative  power  to  declare  what  is  in  donbtfol  eases,  646i. 

liability  of  boards  of  health  assuming  to  abate,  646. 

may  be  forbidden  and  abated  under  health  laws  and  regulatioa%  fAC 

ordinances  declaring  that  to  be  a  nuisanee  which  is  not, 

power  to  declare  what  is,  544,  545. 

AM.  Bt.  Rbf.,  Vou  XLVII.-60 
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Pabdon,  effect  of,  913.  • 

Pabbnt  and  Child,  divorce,  children,  power  of  court  to  provide  for  ia 

decree  of,  317. 

divorce,  conclusiveness  of  decree  of,  on  the  right  of  the  parties  to  their 

children,  and  the  right  of  the  wife  to  compel  the  husband  to  snp> 

port  them,  317. 

divorce,  decree  of  awarding  one  parent  the  custody  of  the  children^ 

314. 
divorce,  father's  duty  to  provide  for  his  child  is  not  limited  by,  314. 
divorce,  father's  liability  for  support  of  children  awarded  to  mother 

by,  314. 
divorce,  mother's  cause  of  action  against  father  for  support  of  children 

awarded  to  her  by,  314. 
divorce,  whether  precludes  wife  from  right  to  compel  husband  to  sup< 

port  their  children,  316. 
father  8  duty  after  children  have  been  awarded  to  mother  in  divorce 

proceedings,  316. 
father's  duty  to  provide  for  support  of  his  children,  315. 
mother's  duty  to  support  child  when  custody  is  awarded  to  her,  816, 
317. 
Fabtnershif,  dissolution,  authority  of  parties  after,  621. 

equity  of  creditors  of  persons  who  falsely  represent  themselves  to  be 

partners,  924. 
setoff,  whether  may  be  asserted  by  and  against,  592. 
Plbadinq,  complaint,  assumpsit  for  goods  sold  and  delivered,  757. 
PouOB  PowEB  of  states  authorizes  the  enactment  and  enforcement  of  qnar> 

antine  and  health  laws,  536,  537. 
Practicb,  postponement  of  trial,  when  should  not  be  granted,  29. 
Pbincipal  and  Surety,  indulgence  granted  to  debtor  does  not  discharge 

surety,  131. 
Pbobatb  Coobts,  administration  of  the  estate  of  a  living  person  is  void. 

797. 
PuBLio  Streets,  property  used  for  railway  purposes,  whether  may  be  taken 
for  a  part  of,  290. 

~QUABANTINB  AND  HEALTH  Laws,  animals,  agister's  liability  for  spread  of 

disease  by,  551. 
Animals,  diseased,  destruction  of,  may  be  authorized,  646. 
Animals,  liability  for  driving  diseased  through  the  state,  65L 
animals,  liability  of  persons  assumiug  right  to  destroy,  546. 
animals,  sale  of  diseased,  liability  for,  551. 
animals,   state   regulations  forbidding  transportation  of   through  Htm 

state,  539. 
animals,  state  regulations  respecting  transportation  of  diseased,  539. 
animals,  statutes  imposing  liability  for  disease  communicated  by,  660l 
arrest  and  confinement  of  persoiis  suffering  from  contagion,  544. 
burial  of  the  dead,  regulations  concerning,  547. 
business,  lawful,  cannot  be  prohibited  by,  542. 
eattle  and  sheep,  national  laws  regulating  importation  of,  S36. 
eommerce  cannot  be  regulated  under  pretense  of  imposing  qnarantiiw 

regulations,  538. 
oommerce,  power  to  regulate  includes  power  to  impose  and  enforce, 

633.  '^ 
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QrrARANTiNE,  commerce,  regulations  of  which  will  not  b«  Mtforced  tiioagk 

nnder  the  guise  of  quarantine  regulations,  538. 
eommerce,  to  what  extent  may  be  regulated  by,  637. 
confinement  of  persons  having  contagious  disease  may  b*  aathMrlia^ 

543. 
conflict  between  state  and  national  laws,  535,  538i 
Congress  has  adopted  state  regulations,  533,  53^ 
Congress,  power  of,  to  exact,  533. 
constitutionality  of,  539. 

contagiou,  liability  for  exposing  human  beings  to,  552. 
contagion,  statutes  imposiug  liability  for  spreading,  550. 
cultivation  of  soil  within  a  municipality  may  be  prohibited,  647. 
delegation  by  state  legislature  cannot  confer  an  authority  which  it  doM 

not  itself  possess,  541. 
delegation  by  state  legislature  to  municipality,  wheo  not  snatainabla^ 

541. 
delegation  to  municipality  of  power  to  enact  and  enforce,  640,  541. 
discretion  of  municipal  or  other  legislatures  will  not  be  reviewed  by  tli« 

courts,  542. 
disinfection,  charges  for  may  be  imposed  on  vessels  and  other  property, 

549. 
disinfection,  municipality  may  require,  543. 
exclusive  privileges  granted  as  a  part  of,  543. 
expenses  of  quarantine  may  be  exacted  of  ownen  of  ressela  and  other 

property,  549. 
filling  in  of  lowlands  may  be  compelled,  544. 
garbage  and  filth,  regulating  the  removal  of,  547. 
health  officers,  liability  of,  for  mistakes  of  judgment,  548. 
health  officers,  liability  of,  for  mistreatment  of  sick  persans,  649. 
health  officers,  liability  of,  for  wrongful  acts,  549. 
indictment  of  persons  for  exposing  others  to  contagion,  550. 
instances  of  valid  regulations,  543,  544,  547. 
isolation  of  diseased  persons  or  animals,  547,  548. 
landlord,  liability  of,  for  spreading  contagion,  552. 
liability  for  exposing  human  beings  to  contagion,  552. 
liability  for  spreading  contagion  exists  independently  of  statutes,  666L 
liability  for  spreading  contagion,  knowledge  is  essential  to,  552. 
liability  for  spreading  contagion,  statutes  imposing,  649,  550. 
liability  of  health  officers,  548. 
liability  of  municipal  corporations  for  acts  and  negligence  of  their  ofB« 

cers  in  enforcing,  548. 
liability  of  owners  of  diseased  animals,  551. 
local  laws  are  encouraged  by  Congress,  538. 
local  regulations  are  subordinate  to  general  laws,  547. 
municipal  corporations,  implied  power  of,  to  enact,  541. 
municipal  corporations,  liability  of,  for  negligence  of  health  officers,  64t« 
municipal  corporations,  power  of  to  enact,  541. 
municipal  corporations,  regulations  of  may  extend  beyond  th*  i 

pal  limits,  541. 
municipal  ordinances,  presumptions  in  favor  of,  542. 
municipal  ordinances  respecting,  instances  of  valid,  64S. 
municipal  ordinances  respecting  must  be  reasonable,  MSL 
must  not  extend  beyond  necessity,  542. 
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QVARANTINB,  national  laws  and  regulations,  533-536. 
nniiances,  abatement  of,  by  boarda  of  health,  545. 
nuisances,  category  of,  may  be  enlarged  by  legislature,  S4fiL 
Duisancea,  decisions  of  boards  of  health  respecting,  544,  546. 
Dttisances,  judicial  power  to  review  statutes  and  ordinances  declaring^ 

645. 
nnisances,  legislative  power  to  declare  what  are  in  doubtfal  oases,  546. 
nuisances,  liability  of  boards  of  health  assuming  to  abate,  545. 
nuisances,  liability  of  municipality  creating  and  maintaining,  548. 
nuisances  may  be  forbidden  and  abated  under,  544. 
nuisances,  ordinances  declaring  that  to  be  a  nuisance  which  is  not,  546, 
nuisances,  power  to  declare  what  are,  544,  .545. 
offensive  substances  may  be  required  to  be  removed,  544. 
personal  liberty  must  not  be  unnecessarily  restricted  by,  540. 
pesthouse,  authority  of  municipality  to  rent  and  maintain,  543. 
pesthouse,  right  to  arrest  and  detain  persons  therein,  540. 
police  power  of  the  states  authorizes  their  enactment  of,  536. 
police  power  of  the  states,  to  what  extends,  537. 
poor  persons,  medical  care  of,  may  be  assumed  by  municipality,  543. 
private  hospitals,  erection  and  maintenance  of,  in  a  city  may  be  forbid* 

den,  544. 
property  rights  must  not  be  nnnecessarily  restricted  by,  640. 
restraint  of  trade  by,  542. 

Revised  Statutes  of  the  United  States  concerning,  534. 
schools,  vaccination  of  children  attending,  may  be  required,  646,  647. 
slaughterhouses,  regulation  of,  547. 
state  laws,  adoption  of,  by  Congress,  533,  534. 
state  laws,  power  of  Congress  to  exclude  legislation,  636. 
state  laws  respecting,  cannot  regulate  commerce,  536. 
states,  authority  of,  to  enact  and  enforce,  536. 
vaccination,  power  to  require,  546. 
vessels  may  by  state  laws  be  required  to  submit  to  an  examination  and 

disinfection,  537. 
vessels,  municipal  ordinances  requiring  examination  and  disinfection 

of.  543. 

Kailwat  Corforatioms,  damages  for  wrongful  ejectment  of  passenger  from 
train,  516. 
dnty  of,  to  fence  in  dangerous  grounds  and  machinery,  674. 
passengers  who  do  not  procure  tickets  before  entering  train  maj  be  re- 

qnired  to  pay  a  higher  fare,  516. 
trespassers  upon  grounds  of,  674,  675. 
Recsivers,  setoff,  right  of,  when  may  be  asserted  against^  689L 
Rescission  for  misrepresentation,  696. 

Sales,  delivery,  when  not  essential  to,  876. 

place  where  deemed  to  be  made,  875. 
Sayinos  Banks,  setoff,  whether  may  be  asserted  by  depositors  against,  BM^ 

695. 
8BTOTF,  after  assignment  for  the  benefit  of  creditors,  whether  ezisti  in  favcv 
of  claims  not  due,  580. 
against  indebtedness  not  due,  682. 
assignee  for  benefit  of  creditors  is  not  a  purchaser,  SUL 
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terorv,  mMignee  for  benefit  of  creditors  takes  subject  to  pre-existing  right 
of,  142,  583. 

assignee  for  benefit  of  creditors,  when  may  be  asserted  against,  580,  68L 

assignee,  when  may  assert  right  of,  682. 

assignment,  right  of,  when  may  be  defeated  by,  581. 

attachment  of  debt  does  not  destroy  right  of,  583,  584. 

bankrupt,  obligations  existing  against  before  discharge  cannot  be  set  off 
against  claims  arising  after  his  discharge,  540. 

bankruptcy  and  insolvency  do  not  defeat  pre-existing  right  of,  680. 

banks,  certificate  of  deposit,  right  of  setoff  against,  687. 

banks,  checks  drawn  against  do  not  constitute,  586. 

banks,  credits  iu  faror  of  which  right  of  setoff  exists,  585. 

banks,  debt  acquired  with  knowledge  of  suspension  of,  686. 

banks,  debts  not  due,  depositor's  right  of  setoff  against,  686. 

banks,  depositors  in  have  a  right  of,  586. 

banks,  insolvency,  claims  acquired  after  cannot  be  asserted  as  a,  587. 

banks,  insolvency  of,  does  not  defeat  right  to,  584,  585. 

banks,  may  apply  deposits  on  claim  held  by  them  though  not  yet  das^ 
684. 

banks,  moneys  due  to  may  be  set  off  against  claims  against,  584. 

banks,  receiver  takes  subject  to  right  of,  585. 

banks,  right  of,  as  against  assignee  for  benefit  of  creditors,  585. 

banks,  unpaid  subscriptions  to  cannot  be  extinguished  by,  588. 

ehancery  jurisdiction  over,  678. 

«laim  not  due  when  assignment  for  the  benefit  of  creditors  is  made, 

580,  581. 
«Uim  purchased  after  insolvency   proceedings   are  begun   cannot  be 

asserted  as  a  setoff,  582. 
'Olaim  purchased  with  knowledge  of  the  insolvency  of  the  creditor,  682. 
corporations,  dividends  and  debts,  whether  may  be  set  off  against  each 

other,  387. 
corporations,  right  of,  may  be  asserted  by  and  against,  587* 
cross-demands  may  be  asserted,  579,  580. 
depositor  in  bank,  right  of  to,  142. 
equitable  grounds  for,  579,  580. 
equity,  courts  of  follow  the  law  in  matters  of,  678. 
equity,  when  will  allow  right  of,  not  allowable  at  law,  579. 
equity  will  not  enlarge  the  rfght  of,  578. 

equity  will  not  sustain  right  of  when  it  is  prohibited  at  law,  67S. 
estates  of  decedents,  claims  acquired  after  death  cannot  be  assarted  M 

offsets  against,  589. 
estates  of  decedents,  right  of,  by  and  against,  588. 
executors  and  administrators,  right  of  setoff  against,  588. 
garnishment  is  subject  to  right  of,  583,  584. 
in  favor  of  and  against  banks,  584,  585. 
in  proceedings  in  insolvency  and  bankruptcy,  680. 
insolvency  as  a  ground  of,  579. 
insolvency  as  a  ground  of,  equitable  inference,  579. 
insurance  corporations,  insolvency  of  does  not  destroy  right  of,  589. 
insurance  corporations,  insolvency  of,  right  to  set  off  ralne  at  poliaJM 

against  claims  of,  589. 
insnrance  corporations,  right  of,  is  available  against,  689.  < 

joint  demands  cannot  be  set  off  against  separate  denuiuda,  590l 
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BsTorr,  judgment  against  bankmpt,  590. 

judgment  npon  debt  does  not  defeat  right  of,  S90. 
judgment  npon  which  the  defendant  has  been  taken  in  ezeontioa, 
landlord  and  tenant,  right  of,  as  between,  591. 
married  woman,  right  of,  will  be  enforced  against,  580. 
national  banks,  insolvency  does  not  destroy  right  of,  591,  592,   , 
national  banks,  receiver  of,  right  of  by  and  against,  591. 
nonresidence  as  a  ground  for  equitable  interposition,  579. 
of  insurance  not  due,  582. 

partnership  debts  cannot  be  set  ofiT  against  individual  debts,  592. 
partnership,  right  of,  by  and  against,  592. 
principal  and  surety,  rights  of,  592. 
promissor}'  notes  not  due,  593. 

promissory  notes,  right  of,  in  favor  and  against,  593. 
railway  corporations,  right  of  by  and  against,  594. 
receivers,  appointment  of,  does  not  destroy  creditor's  right  to,  14S> 
receivers,  take  subject  to  pre-existing  right  of,  683. 
right  of  exists  independently  of  statute,  578. 
right  of,  in  equity,  what  party  must  show  to  sustain,  579. 
savings  banks,  depositor  has  no  right  of,  694,  595. 
separate  demands  cannot  be  set  off  against  joint  demands,  590. 
surety's  right  to  enforce  setoff  in  favor  of  his  principal,  593. 
trustees  of  insolvent  debtor,  when  may  be  asserted  against,  695. 
trustees,  right  of  to,  595. 
Sbifpimo,  charter-party,  cesser  clause  in,  object  and  construction  of,  444. 

charter-party,  how  to  be  construed,  443. 
Social  Club  is  not  a  public  place  within  the  meaning  of  the  statute  making 

it  criminal  to  play  cards  in  any  public  place,  45. 
Statutes,  amendments,  journals  of  houses  cannot  be  resorted  to  to  pror* 

adoption  of,  821. 
attestation  by  speaker  of  the  house  and  president  of  the  senate,  816. 
collateral  attack  upon  to  disprove  enactment  of,  814. 
collateral  attack  upon  to  disprove  enactment  of,  cases  permitting,  820, 

821,  82;  . 
Congress,  acta  of,  journals  not  admissible  to  disprove  legal  enactment 

of,  816. 
Congress,  enrollment  of  act  of  is  conclusive,  819. 
enrollment,  cases  holding  it  to  be  conclusive,  815,  819. 
existence  of,  how  to  be  tried,  818. 
journals  of  the  legislature,  cases  permitting  them  to  be  received  to  im* 

peach,  822,  823. 
Jonrnals  of  the  legislature  must,  in  Illinois,  show  every  act  necessary 

to  the  valid  passage  of  a  bill,  820. 
Jonrnals  of  the  legislature  need  not  affirm  existence  of  every  fact  neo* 

essary  to,  818,  822. 
journals  of  the  legislature  showing  that  sufficient  number  of  memben 

did  not  vote  upon  a  bill,  818. 
journals  of  the  legislature,  whether  admissible  as  evidence  to  disprove 

validity  of  enactment,  816,  817. 
not  validly  enacted  because  not  read  three  times  in  each  honse,  818. 
presumption  in  favor  of  valid  enactment  of,  818,  823. 
BraiBT  Railways  are  not  additional  servitudes  in  the  public  streets,  27S^ 
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BruMwr  Railways,  daty  of,  to  carry  headlights,  513. 

dnty  of  traveler  to  look  and  listen  before  crossing  traek  of,  SIlL 

respective  rights  of,  in  the  public  streets,  272,  273. 
SuiiDAT  Laws,  persons  injured  while  traveling  on  Sanday,  whether  affecti 
their  right  of  recovery  for  damages,  335. 

walking  for  exercise,  whether  a  violation  of,  335. 

TsLSORAFH  Corporations,  conditions  in  blanks  limiting  their  liability,  174. 

damages,  mental  suffering  from  not  being  able  to  attend  a  funeral,  165. 

damages  recoverable  of,  for  disclosing  tho  contents  of  message,  152. 

daty  of  to  famish  proper  facilities,  800. 

notice  of  the  relationship  of  person  to  whom  message  ia  addressed  and 
the  person  whose  illness  is  named  therein,  65. 

penalty  for  not  delivering  message,  174. 
Tradb,  restraint  of  by  quarantine  and  health  laws,  643. 
Trespass,  change  in  form  of  property,  damages  recoverable,  800. 
Trover,  by  mortgagee  of  chattels,  when  maintainable,  480. 
TSDSTBB,  purchase  by,  of  interest  adverse  to  that  of  his  cestui  que  truat,  50d. 

Vacoutation,  power  to  require  persons  to  submit  to,  546,  547. 

Ykmdor  and  Vendee,  diseased  animals,  liability  for  selling  aad  therabj 

spreading  contagion,  432. 
poisons,  liability  of  for  selling,  and  for  injuries  snGfered  by  innooent 

third  persons,  432,  433. 

WAHRAinT  of  fitness  implied  in  a  sale  of  animals  for  breeding  porpoaea, 

320. 
Water  Companies  contracting  to  furnish  water  to  a  munioipality  aro  not 

subject  to  actions  by  its  citizens,  263. 
Watercourse,  floatable  streams,  what  are,  840. 
Waters,  surface,  collecting  and  casting  upon  lower  lands,  187. 

surface,  municipal  corporation  must  respond  in  damages  for  iajnrioo 
resulting  from,  137. 
Wills,  construction  of,  aiding  by  extrinsic  evidence,  189. 

probate  of  lost  or  destroyed,  evidence  sufficient  to  sustain,  2S^ 
testamentary  capacity,  tests  of,  361,  362. 
Witnesses,  credibility,  cross-examination  for  the  purpose  of  attacking,  84. 
impeachment  of,  by  prior  inconsistent  testimony,  35. 
impeachment  of  defendant  by  proof  of  hia  ooariotioB  for  otbor  crimen 
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ACCBPTANCB. 
See  Checks,  S. 

AOOESSARIES  AND  ACCOMPLIOBS. 
^oasnoN  lOB  Just. — If  criminal  conaeotion  with  an  nnlawfol  aot  la  An 
admitted  fact,  the  court  may  charge  that  the  party  so  connected  u  an 
aooomplice,  and  ehould  be  corroborated.  If  there  ia  any  queation  about 
it^  it  abould  be  left  to  the  jury  to  >ay  whether  h«  ia  an  aocompUoa. 
WUiiama  r.  Slater  21. 

ACCIDENT. 
Sea  Insuranob,  23-26;  Railsoads,  li, 

ACCOMMODATION  PAPER. 
Saa  Nbootiablb  iNSTRUMSNTa,  1,  S-T* 

ACCOMPLICES. 
See  AooESSARiES,  ira 

ACKNOWLEDGMENT. 
OamniTAirois.— A  Cbbtitioatk  or  Aoknowlkoomuit  Daraomni  nr  Fobm 
MAT  BB  Amskdkd  by  the  ofiScer  so  aa  to  make  it  conform  to  tha  faata. 
8Ume  T.  Sledge^  65. 

ACTIONS. 

1.  Blkotion — Inconsistent  Remedies. — One  who  having  a  right  to  pursue 
one  of  two  inoonaistent  remedies  makes  his  election,  institutes  suit, 
and  prosecutes  it  to  final  judgment,  or  receives  anything  of  value  under 
the  claim  thus  asserted,  is  estopped  to  thereafter  pursue  another  and 
inconsistent  remedy.  Johruon-Biinkman  Commisnon  Co.  T.  Miatouri 
Pae.  By.  Co.,  675. 

S,  ELEcnoir — Inconsistent  Remedies. — A  creditor  having  simply  aleotad  to 
pursue  one  of  two  inconsistent  remedies  is  not  bound  thereby,  but  may 
subsequently  dismiss  and  abandon  before  final  judgment  the  one  first 
chosen,  and  then  pursue  the  other  in  the  absence  of  intervening  rights, 
injury,  or  benefit.  Johnson- Brinkman  CommiMsion  Co,  r.  Missouri  Pae. 
By.  Co.,  675. 

ADULTERY. 

Btidemob. — Ik  an  Action  tub  Criminal  Conversation,  evidence  that  the 
defendant  had  a  conversation  with  the  witness  about  the  frequency  of 
his  calls  upon  tha  plaintiff's  wife,  and  why  he  made  them,  is  properly 
azcluded  if  it  is  not  proposed  to  show  that  as  part  of  such  conversatioa 
aay  incriminatory  admiaaions  were  made.     Hansebnam  t.  Dovtl,  WJ, 
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ADVERSE  POSSESSION. 

li  TSB  PosSKSsioif  or  a  Lifk  Tsnant  i>  not  adverse  to  the  remaindermMi 
or  reversioner.     Meacham  v.  Bunting,  239. 

&  Husband  and  Wivb — Adversb  Possession. — The  posaesaion  of  land  by  a 
husband  aa  trustee,  for  the  use  and  benefit  of  his  wife,  is  not  adverse  to 
her,  even  after  he  has  obtained  a  divorce.  He  can  claim  to  hold  ad* 
versely  only  by  renouncing  his  title  as  trustee,  surrendering  possession, 
and  retaking  it.      Meacham  v.  Bunting,  239. 

Si  Advsrss  Possession  Sdfficient  to  Defeat  the  Lbqal  Title  must  b« 
hostile  in  its  inception,  and  continue  uninterruptedly  for  twenty  yeara, 
•nd  must  be  acquired  and  retained  under  claim  of  title  inconaisteat 
with  that  of  the  true  owner.     Meacham  v.  Bunting,  239. 

AFFIDAVITS. 
Sm  Appeal,  5;  Attachment,  L 

AGENCY. 

Im  GOBTOBATIONIt  12;  INSURANCE,  19,  21;   MsCHAKIO*!  LlKK. 

ALIENATION. 
See  DEPiNrrioNS. 

ALIENATION  OF  AFFECTIONS 
8««  Husband  and  Wife,  1. 

ALTERATION. 
flee  NsooTiABLE  Instrumbnts,  Ql 

AMENDMENTS. 
See  Acknowledombnt;  Courti, 

ANIMALS. 

LUBILTTT    TOR    DbATH    CaUSED    BT     SaLE   OP   HOBSB   WITH    GlANDBRS. — 

The  vendor  of  a  horse  afifected  with  glanders  and  sold  to  an  innocent 
pforchaser  by  means  of  false  representations  is  liable  for  the  death  of 
one  who  contracts  the  disease  while  having  charge  of  the  hone  for  the 
purchaaer,  if  the  vendor  knew  the  disease  to  be  imminently  dangerous 
to  human  beings,  and  that  getting  it  would  be  the  natural  and  probabU 
•onsequence  of  coming  in  contact  with  the  animal.  State  v.  Fox,  424. 
Be*  CoNTBACi'S,  2;  Evidence,  9;  Plbadino,  1;  Salbs,  3. 

APPEAL. 

1.  Thb  Right  op  Appeal  prom  a  Judgment  is  not  Waived  by  Its  Pat- 
mbnt  to  avoid  the  sale  of  the  judgment  debtor'a  property  under  an  exe- 
cution issued  for  the  enforcement  of  such  judgment.    Oreen  v.  Hall,  76 1 . 

1.  Th*  question  whether  the  evidence  auataina  the  judgment  cannot  b« 
conaidered  in  the  absence  of  a  bill  of  exceptions  properly  authenticated, 
aad  a  bill  authenticated  by  the  clerk  of  the  court  under  circumstances 
not  authorizing  him  to  act  is  unavailing.     OUm  v.  Zutavem,  763. 

tw  Objiction  that  cannot  bb  Considered. — 'That  there  is  no  evidence 
to  smpport  tbs  hypothesis  of  a  prayer  for  inttmotiona  is  an  objection 
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ihat  cannot  b«  considered  on  appeal,  nnlesa  then  appears  in  the  record 
a  special  exception  based  upon  that  objection,  signed  and  sealed  by  the 
judge.  Norfolk  etc  R.  R.  Co.  v.  Hoover,  392. 
4.  Bill  or  ExospnoNs— Identificatiov  aw  EIxhibits. — Ibchibita  recited 
in  a  bill  of  exceptions  as  having  been  received  in  evidence  and  marked 
with  certain  marks  are  sufficiently  identified  by  such  marks  without 
any  recital  that'they  are  the  instruments  offered  in  evidence,  provided 
that  the  bill  certifies  that  the  evidence  therein  set  forth  is  all  that  was 
offered  at  the  trial,  and  no  other  exhibits  are  found  so  marked.  Moaea 
▼.  Loomis,  194. 

6.  Rbcord. — Affidavits  filed  in  support  of  a  motion  to  quash  an  indictment, 
though  copied  by  the  clerk  into  the  record,  are  no  part  of  the  record 
on  appeal,  unless  incorporated  into  the  bill  of  exceptions.  Hiler  v.  Peo- 
ple, 221, 

ft,  Lr  Incompktrnt  Evidencb  has  been  Admitted  aoainst  Objeotion, 
the  objecting  party  may  cross-examine  upon  or  otherwise  combat  it 
without  waiving  his  right  to  have  the  objection  reviewed  on  appeal. 
Barker  v.  St.  Louis  etc.  R.  R.  Co.,  646. 

7.  Homicide. — Judohent-of  Appellate  Court  Refusing  Bail  in  a  murder 
case  does  not  deprive  the  accused  of  his  right,  upon  final  trial,  to  have 
all  legitimate  issues  raised  by  the  evidence  passed  upon  by  the  jury, 
nor  conclude  the  trial  court  from  submitting  to  the  jury  the  question 
of  lesser  degrees  of  homicide  than  murder  in  the  first  degree,  suggested 
by  the  evidence.  On  final  trial  the  case  must  be  tried  in  the  same 
manner  and  under  the  same  rules  of  law  as  if  it  had  never  been  before 
a  court  for  any  purpose,  unless  some  question  of  evidence  is  settled  by 
the  appellate  court  in  refusing  bail.     Jones  v.  StcUe,  46. 

8.  Depositions— Error  in  Admitting. — It  is  reversible  error  to  admit  in 
evidence  a  deposition  without  a  showing  by  the  party  wishing  to  use 
it  that  a  statutory  ground  existed,  and  still  exists,  for  taking  it.  Davi' 
ton  V.  Sherburne,  618. 

9.  Instructions  upon  the  Weight  or  Evidence  are  erroneous.     Harkey 

V.  State,  19. 

10.  View  or  Premises — Instructions. — It  is  reversible  error  to  instruct 
the  jury  that  they  may  use  as  evidence  in  the  case  what  they  saw  or 
learned  upon  a  view  of  the  premises.     SchuUz  v.  Bower,  630. 

IL  Reversal  of  Judgment. —  The  Erroneous  Admission  or  EviDSNoa 
which  could  not  properly  have  influenced  the  jury  to  a  result  differ* 
ent  from  that  at  which  tliey  arrived  from  the  consideration  of  the  other 
evidence  in  the  cause  does  not  justify  a  reversal  of  judgment.  Balti- 
more etc.  R.  R.  Co.  V.  State,  415. 

12.  JuRT  Trial— Harmless  Error.— Though  a  charge  to  the  jury  is  errone- 
ous, yet,  if  it  manifestly  works  no  injury  to  the  losing  party,  the  judg- 
ment will  not  be  reversed.     Mexican  Cent.  Ry.  Co.  r.  Laurieeila,  103. 
See  Habeas  Corpus;  iNJUNcrrioMi^  3. 

APPRAISEMENT. 
See  Insurance,  8. 

ARBITRATION. 
flee  iMBUBAiro^  10^  11. 
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ARREST. 
OKimiTAL  Law — Ssaroh  or  Person  vor  EriDiiroB  of  ORnnvAUTT.— 
4  person  while  in  onstody  on  a  criminal  charge  may  be  subjected  ta  m 
personal  search  and  examination  against   his  will,  in  order  to  disoorer 
apon  him  evidence  of  bis  criminality.    Ruaher  v.  State^  176. 

ASSESSMENTS. 
See  iKJXTMOTioys,  3;  Municipal  Corpobatioits,  12. 

ASSIGNMENT. 

See  DowiB,  4, 6;  Eyidenok,  10;  Insuranoe,  18;  Jvvaunjxra,  8;  MaaaAV> 

lo's  LiBX,  11,  12;  Trovbr,  1. 

ASSIGNMENT  FOR  THE  BENEFIT  OF  CREDITORS. 
See  Oo&POBATioiTs,  13,  15;  Landlord  akd  Tenant,  3,  i. 

ASSOCIATIONS. 

1.  BviLDiNO  AND  LoAN  ASSOCIATIONS  PROPER  are  Organizations  created  for 

the  purpose  of  accumulating  funds  by  monthly  subscriptions  or  savings 
of  members  to  assist  them  in  building  or  purchasing  for  themselves 
dwellings  or  real  estate,  by  loaning  to  them  the  requisite  money  from 
the  funds  of  the  society  upon  good  security;  but  such  associations  have 
no  power  to  declare  or  pay  dividends  on  their  stock,  make  loans  at  a 
usurious  rate  of  interest,  or  carry  on  a  banking  business,  and  whenever 
they  do  these  things  they  cease  to  be  building  and  loan  associations, 
and  are  not  governed  by  or  entitled  to  privileges  under  laws  providing 
for  the  organization  and  management  of  such  societies.  Meroney  v. 
Atlanta  Building  etc.  Asttn.,  841. 

2.  Foreign  Boildino  and  Loan  Associations  whose  charters  invest  them 

with  powers  greatly  in  excess  of  and  not  contemplated  by  a  local  stat- 
ute are  not  building  and  loan  associations  within  the  purview  of  such 
statute,  and  are  not  entitled  to  claim  any  special  rights  or  powers 
therein  granted  to  such  associations  as  are  organized  according  to  ita 
terms,  with  the  limited  powers  and  restricted  purposes  therein  set  oat. 
Meroney  v.  Atlanta  Building  etc.  Assn.,  841. 

3.  Usury. — Transactions  between  Building  and  Loan  Associations  and 

their  borrowing  stockholders  are  simply  loans,  and  usurious  if  they 
require  the  payment  of  more  than  the  amount  loaned  and  legal  interest. 
Meroney  v.  Atlanta  Building  etc  Assn.,  841. 

4.  Usury. — ^No  Device  or  Cover  can  be  resorted  to  by  building  and  loaa 

associations  by  which  they  can  legally  take  from  those  who  borrow 
their  money  more  than  the  legal  rate  of  interest,  without  incurring  the 
penalties  of  usury  laws.     Meroney  v.  Atlanta  Building  etc  Aisn.,  841. 

ATTACHMENT. 
1.  AiTiDAViT  DBrBcnvB,  WHEN  NOT  VoiD. — An  affidavit  in  attachment 
stating  the  names  of  the  parties,  the  amount  of  indebtedness,  that  de- 
fendant has  concealed  himself  to  avoid  service  of  process,  and  that  hifl 
whereabouts  are  unknown,  though  defective  in  failing  to  state  the 
nature  of  the  indebtedness,  the  defendant's  place  of  residence,  or  thai 
■Boh  plaoe  is  unknown,  or  oannot,  upon  diligent  inquiry,  be 
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tained,  is  voidable,  bnt  not  void,  and  is  sufficient  to  give  the  coart 
jurisdiction  of  the  subject  matter.     Ho'jue  v.  Corbit,  232. 

S,  A  Judgment  mat  bk  Garnished  in  a  suit  against  the  judgment  creditor 
when  the  process  of  garnishment  issues  from  the  same  court,  bat  not 
otherwise.     Scott  v.  Rohrnan,  l&l. 

8.  Attachment  Lien. — Failure  of  Officer  to  Make  Return  on  or  before 
the  return  day  does  not  affect  the  lieu  of  the  plaiutifiT  under  an  attach- 
ment.    Hogue  v.  Corbit,  232. 

4.  Attachment  Lien. — A  General  Personal  Judgment  against  defendant 

in  attachment,  upon  personal  service,  does  not  quash  the  lieu  of  the  at< 
tachmeut  levied  upon  his  property,  although,  after  judgment,  another 
levy   is  made  upon    the  same    property  under  the  special  execution 
awarded  on  the  judgment.     Hogue  v.  Corbit,  232. 
See  Estoppel,  i, 

BAIL. 

Bis  Judicata. — If  Bail  is  Granted  after  indictment  fonnd,  the  accused 
cannot  be  rearrested  for  the  same  offense  on  a  new  indictment  and  bail 
refused.     The  right  to  bail  is  res  judicata.     Ex  parte  Augustine,  17. 
See  Appeal,  7. 

BAILMENT. 
L  A  Livbrt-stable  Keeper  must  Try  to  Inform  Himself  of  the  habits 
of  horses  kept  in  his  stable  for  use  in  his  business,  and  evidence  to 
the  efifect  that  he  had  kept  a  horse  in  his  use  for  one  or  two  years, 
and  that  different  persons  who  had  never  owned  the  horse  knew  of 
his  viciouBuess,  warrants  the  jury  in  fiuding  that  the  viciousness  was 
known  to  the  owner,  or  that  it  could  have  been  known  to  him  had  he 
exercised  reasonable  care.     Lynch  v.  Richardson,  444. 

5.  A  Livert-stabls  Keeper  is  Liable  for  iujuries  suffered  by  his  customer 

from  a  horse  that  had  the  habit  of  viciously  kicking  and  trying  to  run 
away  when  starting  for  home,  if  he  knew  of  the  existence  of  this 
habit,  or  by  the  exercise  of  reasonable  care  to  ascertain  whether  the 
horse  was  suitable  for  the  use  of  hirers,  he  ought  to  have  known  that 
it  was  dangerous.     Lynch  v.  Richardson,  444. 

BANKS. 

1.  A  Cliasing-housk  Association  organized  by  national  banks  in  a  cer. 
tain  locality  to  facilitate  the  settlement  of  daily  balances  between 
them,  involving  no  element  of  speculation,  and  no  business  undertak* 
ing  by  or  on  behalf  of  such  banks,  is  not  a  violation  of  the  statutes  of 
the  United  States  relating  to  national  banks,  and  does  not  transcend 
tiie  limits  which  these  statutes  have  drawn  about  the  business  of 
banking.     PhUler  v.  Patterson,  896. 

I,  Clbarino-housb  —  Holder  o»  Neootiablb  Securities. — A  clearing, 
house  association  formed  by  national  banks  solely  to  facilitate  the 
settlement  of  daily  balances  between  them,  without  handling  and 
counting  the  cash  in  every  instance,  may  require  each  bank  to  de. 
posit  with  certain  persons,  called  the  clearing-house  committee,  a  sum 
of  money,  or  its  equivalent  in  good  securities,  to  be  used  in  the  pay. 
meat  oi  balances,  for  which  the  committee  shall  issue  certificates,  to 
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be  naed  in  lian  •£  the  cub  they  represent;  and  may  anthoriM  tk* 
eommittee  to  receire  from  any  member  of  the  association  additional 
deposits  of  bills  receivable  and  other  aecnrities,  and  issue  certificates 
therefor.  The  committee  then  become  holders  for  value  of  securities 
and  notes  deposited  with  and  receipted  for  by  them,  and  for  which  they 
bave  issued  certificates,  and  as  such  are  not  affected  by  equities  exist- 
ing between  the  original  parties  thereto.     Philler  v.  Patterson,  896. 

8.  Power  of  Agent  to  Indorse  Check — Misapplication  of  Monbt. — 
The  secretary  and  active  manager  of  a  building  association  who  is 
also  its  general  financial  agent  and  custodian  of  its  securities,  with 
power  to  collect  them  and  "to receive  all  moneys  and  pay  the  same 
over  to  the  treasurer,"  has  implied  power  to  indorse  a  check  payable  t© 
the  order  of  the  association,  and  if,  after  such  indorsement,  he  deposits 
the  check  to  the  credit  of  his  personal  account,  the  bank  receiving  the 
deposit  in  good  faith  and  due  course  of  business  is  not  liable  for  hia 
misappropriation  of  the  money  paid  out  on  his  individual  checks.  Oate 
City  Building  etc  Assn.  v.  National  Bank,  633. 

4»  Insolvency — Assets — State  Lien. — Promissory  Notes  held  by  an  in- 
solvent bank  against  depositors  are  assets  of  the  bank  only  as  to  the 
balances  due  after  deducting  the  deposits.  Hence,  if  a  bank,  being 
a  state  depository,  becomes  insolvent  while  indebted  to  the  state,  and 
its  effects  are  put  into  the  hands  of  a  receiver,  the  lien  of  the  state  can 
attach  only  to  such  balances.     State  v.  Brobston,  138. 

See  Checks;  Neootiablb  Instruments,  1;  Setoff,  2,  9. 

BIGAMY. 

1.  An  Indictment  fob  Bigamy  Sufficiently  Atbrs  that  the  first  wife  ia 

yet  living  by  referring  to  her  as  "being  then  living,"  and  to  defend- 
ant as  "well  knowing  "  that  she  was  then  alive,  and  as  "never  having 
been  legally  divorced"  from  her.     Hiler  v.  People,  221. 

2.  Two  Successive  Marriages,  one  legal  and  innocent,  the  other  penal 

but  actual,  must  be  proved  against  defendant  to  establish  bigamy.  Hiler 
v.  People,  221. 

S.  Proof  of  Marriage. — If  a  common-law  marriage  is  relied  upon  to  sus- 
tain a  conviction  of  bigamy,  a  contract  per  verba  de  presenti,  with  proof 
of  cohabitation  and  all  the  elements  necessary  to  constitute  such  mar- 
riage, must  be  proved.     Hiler  v.  People,  221. 

4.  Cohabitation,  Repute,  and  Declarations  of  a  man  and  woman  do  not 
constitute  a  marriage  on  which  a  conviction  for  bigamy  can  be  based  by 
reason  of  an  actual  subsequent  marriage.     Hiler  v.  People,  221. 

i.  The  Fact  that  the  Defendant  Prosecuted  for  Bigamy  or  Polyq. 
AMY  HAD  A  BoNA  FiDE  AND  REASONABLE  BELIEF  when  contracting  the 
second  marriage  that  his  first  wife  was  dead  does  not  entitle  him  to 
an  acquittal.     Commonwealth  v.  Hayden,  468. 

C  Evidence.  —  On  a  Prosecution  for  Bigamy  a  Letter  Written  and 
SiONBD  BY  THE  DEFENDANT  and  describing  himself  as  the  son  in  law 
of  the  person  to  whom  it  is  addressed  is  admissible  in  evidence  against 
him  as  tending  to  prove  his  marriage  to  the  daughter  of  the  addressee. 
Commonwealth  v.  Hayden,  468. 

y.  EviDENCB. — In  a  Prosecution  for  Bigamy  an  Attested  Copy  of  th» 
Bboosd  of  thb  Marriaqb  of  the  defendant  from  the  recorda  of  the 
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dty  registrar,  certified  by  his  assistant^  ii  admissible.     Commonwealth 
T.  Hoyden,  468. 

9,  Etidenob  of  a  Witness  Who  Performed  a  Mabriaob  Ceremont  that 
he  was  a  clergyman  and  an  ordained  minister  at  the  time  of  such  celebra* 
tion,  and  had  been  such  for  many  years,  is  admissible  in  a  prosecution 
for  bigamy,  because  it  is,  at  least,  compeieat  to  prore  that  he  was  de 
facto  discharging  the  duties  of  an  ordained  minister.  Commontoealth  v. 
Hayden,  468. 

9.  EyiDKNCE. — In  a  Prosecution  for  Bioaht  the  Testimony  of  a  Wife 
is  admissible  to  prove  the  defendant's  marriage  to  her.  CommonweaUh 
V.  Hayden,  468. 
10.  Ck)MPErrENCT  of  First  Wife  as  Witness. — On  a  trial  for  bigamy  the 
first  wife  is  incompetent  as  a  witness  against  the  defendant  to  estab* 
lish  the  marriage,  and  error  in  admitting  her  testimony  is  not  eared 
by  sabseqaeutly  excluding  it.     Hiler  v.  People,  221. 

BELLS  AND  NOTES. 
See  Negotiable  Instrumbhti. 

BILLS  OF  EXCEPTIONS. 
See  Appeal,  2,  4,  S. 

BOARDS  OF  HEALTH. 

1.  Leqislative  Power — Delegation  of. — A  state  board  of  health  may,  bj 
the  legislature,  be  authorized  to  establish  a  quarantine  system  for  the 
purpose  of  preventing  immigrants  and  other  persons  from  entering  the 
state  and  going  from  place  to  place  within  it  who,  in  the  opinion  of 
the  board,  or  an  inspector  appointed  by  it,  are  likely  to  carry  infeo« 
tious  diseases,  and  generally  to  establish  quarantine  regulations  and 
rules  and  detain  and  disinfect  baggage  and  other  property.  Hurat  r. 
Warner,  525. 

8.  Constitutional  Law— Quarantine  Reqtjlations. — It  is  within  the 
power  of  the  legislature  to  make  it  unlawful  for  any  person  to  refuse  te 
permit  his  baggage  and  personal  effects  to  be  disinfected  in  accordance 
with  rules  and  regulations  formulated  by  the  state  board  of  health. 
Hurst  V.  Warner,  525. 

S,  Quarantine  Legislation — State  Board  of  Health,  Unauthorized 
Bulbs  AND  Regulations  of. — ^Though  a  state  board  of  health  is  author- 
ized  to  establish  general  rules,  and,  by  an  inspector  acting  by  its  author* 
ity,  to  detain  railway  cars  and  other  public  or  private  conveyances 
whenever  it  appears  that  such  cars  or  other  conveyances  contain  any 
passenger  or  personal  property  which  has  been  exposed  to  any  danger- 
ous, communicable  disease,  it  is  not  authorized  to  subject  the  baggage 
of  ail  immigrants  to  disinfection,  whether  such  immigrants  come  from 
a  locality  where  any  dangerous,  communicable  disease  exists  or  nofe. 
Hurai  V.  Warner,  525. 

BOUNDARIES. 

■▼IDBNOB  OF  Common  Refute  as  to  a  Boundary  established  under  the 

United  States  system  of  surveys  is  competent  where  the  monument*  se4 

ia  making  those  surveys  have  disappeared.     Thoem  t.  Bockt,  600l 

See  Watbbs,  9-11. 
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BRIDGES. 
8m  MuinoiPAL  Corporations,  17;  WATSBa^  lb 

BUILDINQ  AND  LOAN  ASSOCIATIOKSb 
See  Associations. 

BURDEN  OF  PROOF. 
8ee  Oarribbs,  2,  3;  Municipal  Corfobatioks,  Sfti 

BURGLARY. 
1.  DnoovKBT  or  Property — Prisoner's  Acts  and  Dbcljlrations. — la 
a  prosecutioa  for  burglary,  where  money  waa  atolen,  the  independent 
fact  that  the  money  was  found  soon  afterward  is  admissible  in  •vi- 
dence;  and  the  prisoner's  acts  and  declarations  necessary  to  account 
for  the  discovery  and  to  explain  the  manner  of  it,  if  not  obtained  by 
erimiual  violence,  are  also  admissible  for  this  purpose,  but  not  as  a 
confession  of  guilt.     Buslier  v.  State,  1 75. 

fl.    DS7KNDANT    MAT    BK   REQUIRED    TO     PoiNT  OUT    StOLKN    PrOPKRTT.  — 

One  arrested  for  burglary,  where  money  has  been  stolen,  may  be  or- 
dered  to  point  out  the  place  where  he  has  concealed  it,  and  may  b« 
induced  to  do  so  by  those  having  him  in  custody,  either  by  operat- 
ing on  his  hopes  or  his  fears,  provided  they  use  no  unlawful  violence; 
and  this  does  not  contravene  the  constitutional  provision  that  "no  per- 
son shall  be  compelled  to  give  testimony  tending  in  any  manner  t» 
criminate  himself."    Rusher  v.  State,  175. 

CARRIERS. 

1.  Duty  to  Examinb  Ooods.  —  A  common  carrier  is  not  compelled  to 
break  open  packages  offered  to  him  for  transportation,  in  order  to 
ascertain  whether  they  contain  goods  which  he  is  prohibited  from  hav. 
ing  in  his  possession,  nor  can  he  be  held  liable  for  a  failure  to  make 
such  examination  in  the  absence  of  circumstances  arousing,  or  calcu- 
lated to  arouse,  his  suspicions.     State  v.  Swett,  306. 

%,  Carriers  op  Livestock — Negligence— Limitation  op  Liability. — In 
an  action  founded  on  the  common-law  liability  of  a  carrier  to  recover  for 
injnry  to  livestock  during  transportation,  the  burden  of  proof  as  to  any 
limitation  thereon  by  special  contract  is  on  the  carrier.  Unless  auoh 
limitation  is  admitted  or  clearly  established  by  proof,  the  question  is  for 
the  jury.     Schaeffer  v.  Philadelphia  etc.  R.  R.,  884. 

S,  Carriers  op  Livestock — Negligence — Opinion  Evidenob. — In  an  ao. 
tion  against  a  carrier  to  recover  for  injury  to  livestock  during  transport- 
ation, after  evidence  ia  presented  to  show  that  the  animals  were  in  good 
condition  when  received  by  the  carrier,  that  the  injuries  were  of  recent 
occurrence,  and  not  such  as  they  would  have  inflicted  upon  each  other, 
except  involuntarily  by  being  thrown  down  and  trampled  upon,  or  being 
jammed  together  by  a  collision  or  rough  handling  of  cars,  witnesses  who 
have  been  for  years  engaged  in  shipping  such  animals,  who  know  their 
habits  and  the  causes  likely  to  lead  to  their  injury  while  on  cars,  and 
who  saw  the  injured  animals  when  they  were  unloaded,  are  competent 
to  express  an  opinion  as  to  the  cause  of  the  injuries.  Schaeffer  r.  Phila- 
deiphia  etc  B.  R.,  884. 

See  Gahk  Laws;  Railroads,  9-19. 
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caveat  emptor. 

See  Judicial  SALiik 

CEMETERIES. 
8m  Ihjunotioiis,  2;  Municipal  Corporation8,  7,  S, 

CHARITIES. 
See  Wills,  6. 

CHATTEL  MORTGAGES. 

1.  AlTER'ACQUiRKD  PROPERTY. — No  Hen  OD  after-acquired  goods  ia  created 
by  a  provision  in  a  mortgage  of  a  stock  of  goods  that  all  stock  replaced 
after  the  sale  of  any  of  the  stock  shall  be  substituted  for  the  stock  orig- 
inally covered  thereby.  Such  a  provision  is  at  law  a  nullity,  though 
it  does  not,  of  itself,  render  the  mortgage  void  m  fraudulent.  First 
Nat.  Bank  v.  Lindenstruth,  366. 

%  Intermingling  o»  Property  —  Execution. — If  after-acquired  goods 
have  been  so  intermingled  with  the  property  covered  by  a  chattel  mort« 
gage  as  not  to  be  distiuguishable  from  the  latter,  and  this  has  been  done 
with  the  knowledge  of  the  mortgagee  and  for  his  benefit,  a  judgment 
creditor  of  the  mortgagor  may  lawfully  levy  upon  and  sell  the  whole 
or  so  much  thereof  as  may  be  necessary  to  satisfy  his  debt,  First  Nat. 
Bank  v.  Lindenstruth,  366. 

lb  Mortgage. — Though  the  Possession  of  Mortgaged  Chattels  by  the 
mortgagor  raises  the  presumption  that  the  mortgage  was  fraudulent, 
yet  it  is  not  conclusive,  but  may  be  overcome  by  evidence  of  the  good 
faith  of  the  transaction.     Chaffee  v.  Atlas  Lumber  Co.,  753. 

4.  Mortgage. — A  Presumption  or  Fraud  Arising  from  a  mortgagor  re« 

maining  in  possession  of  mortgaged  chattels  terminates  when  he  sur- 
renders  such  possession  to  the  mortgagee.  Chaffee  v.  Atlas  Lumber  Co., 
763. 

5.  Mode  or  Sale  under. — ^The  fact  that  a  mortgagee  sells  the  mortgaged 

chattels  in  a  mode  different  from  that  stipulated  for  in  the  mortgage 
does  not  make  it  fraudulent,  nor  otherwise  invalidate  it,  nor  give  pri< 
ority  to  junior  liens.  Chaffee  v.  Atlaa  Lumber  Co.,  753. 
6b  Jurisdiction  or  Equity  to  Set  Aside. — If  a  mortgage  is  ineffective  at 
law  to  include  after-acquired  property,  and  such  property  is  so  inter- 
mingled with  that  embraced  in  the  mortgage  as  to  destroy  the  iden- 
tity  of  the  latter,  thereby  rendering  the  whole  subject  to  levy  and  sale 
on  execution,  there  is  no  necessity  for  resorting  to  a  court  of  equity 
to  set  aside  the  mortgage,  to  appoint  a  receiver,  and  to  sell  the  prop- 
erty, and  equity  has  no  jurisdiction,  nnder  the  circumstances^  to 
grant  such  relief.  First  NaL  Bank  v.  LindenttrtUh,  368. 
See  Troveb,  L 

CHECKSb 
1.  A  Check  is  Patablb  in  Money,  and  in  nothing  else.     Andermm  ▼. 

Oill,  402. 
%  Indorsement  "tor  Deposit"  —  Evidknob.— If  one  depodte  m  check 

indorsed  "for  deposit,"  his  testimony  that  "he  regarded  all  the  checks 

deposited  by  him  as  having  been  depoeited  for  eoUeotion"  ii  incom- 

▲m.  St.  Kkp.,  Vou  XLVIl.  — 61 


i)62  Index. 

petent  in  an  action  to  recover  the  value  of  the  check.  DUch  r.  West- 
ern Nat.  Bank,  375. 

8.  Indorsement  "for  Deposit,"  Effect  of — Title, — If  one  deposits  » 
check  payable  to  his  order,  indorsed  "for  deposit  to  the  credit  of" 
the  payee,  and  which  is  credited  to  him  by  the  bank  as  cash,  and  the 
bank  indorses  it  "for  deposit"  to  its  own  credit,  and  transfers  it  to 
another  bank,  which  credits  it  bona  fide  as  cash,  and  pays  the  former 
bank,  which  afterward  assigns  for  the  benefit  of  creditors,  the  title  to 
the  check  is  vested  in  the  latter  bank.  Ditch  v.  Western  Nat.  Bank, 
375. 

4.  Time  for  Presentment — Loss. — The  holder  of  a  check  has  until  the 
close  of  banking  hours  on  the  next  secular  day  in  which  to  present 
it,  where  it  is  received  in  the  same  place  as  the  bank  on  which  it  is 
drawn  is  located;  and  if  the  bank  in  the  meantime  fails,  the  loss  will 
fall  on  the  drawer.     Anderson  v.  Gill,  402. 

6.  Acceptance  of,  as  Payment  —  Diligence  in  Presentment. — Tha 
acceptance  of  a  check  implies  an  undertaking  of  due  diligence  in  pre* 
■enting  it  for  payment,  and  if  the  party  from  whom  it  is  received  sus- 
tains loss  by  want  of  such  diligence,  it  will  be  held  to  operate  as  actual 
payment.     Anderson  v.  Gill,  402. 

6.  Presentment — Question  of  Law. — If  the  facta  are  undisputed  tha 
question  as  to  whether  proper  diligence  has  been  exercised  in  pre- 
senting a  check  for  payment  is  a  question  of  law.  Anderson  v.  Oill, 
402. 

7.  Presentment  for  Payment  —  Reasonable  Time. — The  rule  allow- 
ing the  holder  of  a  check  until  the  close  of  banking  hours  on  the 
next  secular  day  in  which  to  present  it  for  payment  does  not  apply  to 
a  check  given  by  the  drawee  to  the  payee  of  the  original  check,  or  hia 
agent,  upon  its  surrender.     Anderson  v.  Gill,  402. 

8.  DiLiQENCB  Required  ly  Presentment  of  Substituted  Check.  — 
No  time  is  fixed  in  which  the  holder  of  a  substituted  check  taken  upon 
the  surrender  of  the  original  check  to  the  drawee  thereof  must  present 
it  for  payment,  in  order  to  hold  the  original  drawer.  Each  case  must 
depend  on  its  own  peculiar  facts,  and  diligence  would  sometimes  require 
presentment  to  be  made  within  the  period  which  would  ordinarily  limit 
the  drawee's  liability,  but  in  no  case  can  it  be  extended  beyond  that 
period.     Anderson  v.  Gill,  402. 

9.  Presentment  —  Dishonor  of  Substituted  Check  and  Subsequent 
Demand  on  Original  Payee. — If  the  holder  of  a  check  chooses  to 
present  it  for  payment  on  the  same  day  it  is  received,  and  takes  a 
substituted  check  on  another  bank  in  lieu  of  cash,  it  amounts  to  pay- 
ment, and  if  the  drawee  fails  on  that  day,  the  payee  cannct,  after 
neglect  to  use  the  utmost  diligence  in  presenting  the  substituted  check 
for  payment,  put  himself,  by  a  subsequent  demand  upon  the  original 
drawee,  in  the  same  position  he  would  have  occupied  had  be  not  made 
the  first  demand.     Anderson  v.  Gill,  402. 

10.  When  Drawer  is  Discharged  by  the  Taking  of  a  Substituted 
Check. — If  the  payee  of  a  check  drawn  on  a  banker  having  funds  of 
the  drawer  available  to  cash  it  presents  it  in  due  time  through  his  col- 
lecting agent,  and  the  latter,  instead  of  receiving  money  for  it,  sur* 
renders  it  and  takes  in  lieu  of  the  money  tha  drawee's  own  check  upon 
another  bank  having  funds  with  which  to  pay  tha  substituted  check. 
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«nd  then  fails  to  qm  the  atmont  diligence  In  presenting  the  snbetitnted 
«heck  for  payment,  which,  when  it  is  presented,  is  not  paid,  beoaose  of 
the  rapervening  insolvency  and  auspension  of  the  drawer  of  the  rab- 
•titated  check,  the  loss  must  fail,  as  between  the  drawer  and  payee  of 
the  original  check,  upon  the  latter  and  not  upon  the  former.  Anderson 
T.  OiU,  402. 
11.  Ckbtitioatioh  of,  Beleasss  Drawbr.  —  If  the  holder  of  a  check 
cansea  it  to  be  certified  by  the  drawee,  the  drawer  is  discharged,  ills* 
dermm  r.  Gill,  402. 

See  Banks,  3. 

CIVIL  RIGHTS. 
See  Pardons,  2. 

CLAIMS. 
See  Mechanic's  Lien,  4,  6,  10-1& 

CLEARING-HOUSBL 
See  Banks,  1,  2, 

CODICIL. 
See  Wills,  6. 

COLLATERAL  ATTACK. 
See  JusoMBNTs,  6,7;  Process,  1,  2;  SHSBifiik 

COIiLATERAL  SECURITY. 
See  Mechanic's  Lien,  12;  PlkdoK 

COMBINATIONS. 
See  MoNOPOLixs. 

COMMERCE. 
See  Interstate  Commiroo^  1« 

COMMON  CARRIERS. 
See  Carriers. 

COMMON  LAW. 

See  IfABRIAOB  AND   DiVORCE,  3;  WaTBBSi  1& 

COMMON  REPUTE. 
See  Boundaries;  Disorderly  Housnu 

COMPOUNDING  FELONY, 

See  SCRETTSHIF,   1-3. 

CONCEALMENT. 
See  Corporations,  IQL 

CONFESSIONS. 

Bee  BCRGLART,  1;   EVIDENOI^  4fe 
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CONFLICT  OP  LAWS. 

See  Contracts,  3,  4;  Evidence,  5;  Insolvency;  Intoxioatiko  LiqvoM^ 

MoBTOAGES,  2;  Negotiable  Instruments,  4;  Usubt,  4. 

CONSIDERATION. 
See  Mobtgaoes,  1;  Negotiable  Instbumbnxh,  L 

CONSOLIDATION. 
See  Railroads,  8. 

CONSPIRACY. 
See  Corporations,  11,  13. 

CONSTITUTIONAL  LAW. 
See  BuBOLABT,  2;  Monicipal  Corporations,  1,  12;  Pabdona,  1;  Stat* 

utes,  4. 

CONTINUANCK 
See  Trial,  4. 

CONTRACTS. 

1.  Construction. — Contracts  must  be  interpreted  so'aa  to  give  effect  t» 

the  reasonable  and  natural  intention  of  the  parties  as  expressed  by  the 
language  they  have  used.     Lovelace  v.  Travelers'  Protective  Assn.,  638. 

2.  Warranty  of  Fitne.ss. — There  is  no  implied  warranty  in  a  contract 

for  the  service  of  a  stallion  for  breeding  that  the  animal  is  free  from 
disease  that  may  be  transmitted  to  offspring.     Briggs  v.  Hunton,  318. 
8.  Conflict  of  Laws. — A  Contract  Valid  where  Made  is  Valid  Every- 
where, but  is  not  necessarily  enforceable  everywhere.     Emery  v.  Bur- 
bank,  456. 

4.  Conflict  of  Laws— Contract  Valid   where  Madk,  when  will  be 

Denied  Enforcement  Elsewhere. — A  contract  made  in  Maine,  to  the 
effect  that  upon  the  doing  of  certain  things  the  person  for  whom  they 
were  to  be  done  will  make  a  will  in  favor  of  the  other  contracting 
party,  cannot  be  enforced  in  Massachusetts  unless  in  writing.  The 
■tatute  of  the  latter  state  declaring  that  no  agreement  to  make  a  will 
shall  be  binding  unless  in  writing  embodies  a  fundamental  policy,  and 
forbids  that  testators  should  be  sued  in  that  state  upon  such  contracts 
without  written  evidence  whenever  they  are  made.  Emery  v.  Bur- 
bank,  456. 

5.  Right  of  One  Party  to   Contract  to  Rely  upon  Representations 

Made  by  the  Other — ^Negligence. — An  omission  by  one  of  the  par- 
ties to  an  agreement  to  make  inquiries  as  to  the  truth  of  facta  stated 
by  the  other  cannot  be  imputed  to  him  as  negligence.  Every  contract* 
ing  party  has  an  absolute  right  to  rely  on  the  express  statement  of  an 
existing  fact,  the  truth  of  which  is  known  to  the  opposite  party  and 
unknown  to  him,  as  the  basis  of  a  mutual  agreement.  Hoock  v.  Bow- 
man, 691. 
8.  Delay  in  Performance— Stifulatbd  Damages. — A  stipulation  in  » 
contract,  to  be  performed  on  or  before  a  day  named,  that  a  certain 
■nm  per  day  shall  be  paid  for  each  day's  delay  thereafter,  does  not  ap- 
ply if  the  delay  is  caused  by  the  failure  of  the  other  party  to  the  cou> 
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inet  to  perforin  on  his  part.     Davis  r.  Crootston  Water  Worka  etc  (Jo,, 

8m  Fbaud^  2;  Insamb  Pxrsons;  Watbk  Ck)MPAiiniL 

CONTRIBUTION. 
See  Shipfino,  4,  5. 

CONVERSION. 
See  Dakaoes,  6;  Trotbb. 

COVENANTS. 
Sm  Landlord  and  Tenant,  1,  3;  Specific  Pkbfokmaitoi^  !• 

CORPORATIONS. 

I.  Rsoularitt  and  Leoalitt  or  the  Organization  of  a  eorporatioa  \» 
impliedly  admitted  by  proceeding  against  it  in  it*  corporate  name. 
Distilling  etc.  Co.  v.  People,  200. 

a,  Cokporation  de  Facto,  What  is,  and  Powers  of. — A  corporation, 
though  organized  and  acting  under  an  unconstitutional  charter,  is 
still  a  de  facto  corporation,  and,  as  such,  is  capable  of  making  con- 
tracts, acquiring  and  on^ning  property,  and  of  becoming  bound  to  its 
creditors  by  all  acts  which  would  have  been  binding  upon  it  had  it 
'  been  incorporated  under  the  general  state  laws  authorizing  the  forma- 
tion  of  corporations  with  such  powers.  Georgia  Southern  etc  R.  R.  Co. 
V.  Mercantile  Trust  etc  Co. ,  1 53. 

3.  There  mat  bb  a  dk  Facto  Corporation  if  there  is  a  law  under  which 

a  corporation  of  the  particular  kind  might  be  formed.  A  corporation 
not  assuming  to  act  without  pretense  of  legal  authority,  but  to  organ- 
ize according  to  some  law,  is  a  de  facto  corporation,  especially  where 
it  does  practically  what  the  general  state  law  requires,  though  not 
actually  following  it,  or  professing  to  do  sow  Georgia  Southern  etc  R.  R. 
Co.  V.  Mercantile  Trust  etc.  Co.,  153. 

4.  Corporation  de  Facto,  Validity  of  Acts  of. — Bonds,  Deeds,  and 

Mortqaoes  executed  by  a  de  facto  corporation,  though  organized  and 
acting  under  an  unconstitutional  charter,  are  valid,  not  only  as  against 
the  corporation  itself,  but  also  as  against  any  one  making  a  claim  upon 
its  assets,  whether  as  a  creditor  directly  of  the  corporation  or  as  a 
creditor  of  its  creditors  or  stockholders,  if  the  general  state  law  author* 
ixes  the  formation  of  corporations  having  the  same  rights,  duties,  and 
liabilities  as  those  specified  in  such  charter.  Georgia  Southemetc  R.  R. 
Co.  V.  Mercantile  Trust  etc.  Co.,  153. 

5.  Corporations  de  Facto — Power  to  Mortoaob  After-acquired  Prop- 

■BTT. — If  there  cannot  lawfully  be  a  corporation  de  jure,  there  cannot 
be  one  de  facto;  but,  if  the  general  state  law  authorizes  the  incorpo- 
ration of  a  railroad,  with  power  to  bind,  by  mortgage  or  trust  deed 
executed  to  secure  bonds  issued  by  it  to  provide  funds  for  constructing 
its  railroad,  future-acquired  property  as  well  as  property  owned  by  it 
at  the  time  of  the  execution  of  the  instrument,  a  corporation  de  facto 
may  do  the  same.  Georgia  Southern  etc.  R.  R»  Co.  v.  MercantiU  Trust 
etc.  Co.,  153. 
4.  Monopolies — Ouster. — If  a  corporation  misuses,  abuses,  and  nsnrps  the 
powers  granted  by  its  charter  in  creating  a  monopoly,  or  otherwise,  it 
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may  be  ousted  from  its  franchises  by  judgment  in  quo  wamiito  pro* 

ceedings.     Distilling  etc.  Co.  v.  People,  200. 

7.  Withdrawal  of  Stock  Subscriptions. — Subscriptions  to  the  capital 
stock  of  a  business  corporatiou  do  not  become  binding  upon  the  8ub« 
BCribers  until  the  corporation  has  been  organized  and  the  subscription* 
accepted.  Until  then  the  subscribers  have  a  right  to  withdraw  and 
revoke  their  subscriptions.     Bryant's  etc.  Mill  Co.  v.  Felt,  323. 

8.  For  a  Fraudulent  Increase  of  Its  Capital  Stock  a  Corporation  is 
Answerable,  because  such  increase  is  the  act  of  the  corporation.  Dor- 
sty  Machine  Co.  v.  McCaffrey,  290. 

9.  Fraudulent  Increase  of  Capital  Stock  by.  —  If  the  directors  and 
the  holders  of  the  greater  number  of  shares  of  a  corporation,  knowing 
it  to  be  insolvent,  enter  into  a  scheme  to  fraudulently  increase  it» 
capital  stock,  representing  and  pretending  that  it  is  not  indebted, 
and  that  such  increase  is  solely  to  enable  it  to  enlarge  its  business,  and 
that  it  is  and  has  been  prosperous  and  successful,  and  thereby  induce 
persons  relying  on  these  misrepresentations  to  purchase  and  pay  for 
such  stock,  the  corporation,  as  well  as  the  guilty  directors  and  stock* 
holders,  is  answerable  for  the  damages  sustained  by  such  purchasers. 
Dorsey  Machine  Co.  v.  McCaffrey,  290. 

10.  Statute  of  Limitations — Concealment  of  Cause  of  Action  for  Fraud, 
If  the  officers  and  part  of  the  stockholders  of  a  corporation  enter  into  & 
conspiracy  to  fraudulently  increase  its  capital  stock,  and  by  misrepre- 
sentations induce  the  purchase  of  such  stock,  and  at  the  same  time  state 
that  the  object  of  such  increase  is  to  extend  and  enlarge  the  business, 
and  that  the  purchaser  need  not  expect  dividends  until  after  three  years, 
this  is  well  calculated  to  lull  him  into  inaction  and  to  prevent  inquiry, 
and  is,  therefore,  tantamount  to  a  concealment  of  the  fraud.  Dorsey 
Machine  Co.  v.  McCaffrey,  290. 

11.  Conspiracy. — A  corporation  may  become  a  party  to,  or  a  participator 
in,  a  conspiracy,  and  liable  for  damages  resulting  therefrom.  Dorsey 
Machine  Co.  v.  McCaffrey,  290. 

12.  A  Corporation  may  be  Charged  with  ant  Wrong  that  may  be  com- 
mitted through  an  agent,  and  held  answerable  for  damages  caused  by 
his  deceit  or  false  representations.  Dorsey  Machine  Co.  r.  McCaffrey, 
290. 

13.  Parties. — To  an  Action  against  a  Corporation  for  Conspiracy  Ain> 
Fraud  in  Increasing  its  capital  stock  and  concealing  the  same  through 
false  representations  an  assignee  who  is  winding  up  the  business  of  the 
corporation  is  a  proper,  though  not  a  necessary,  party,  and  it  is  not  essen- 
tial to  the  maintenance  of  the  suit  that  the  complainant  prove  that  such 
assignee  had  guilty  knowledge  of  the  conspiracy  complained  of.  Dor- 
sey Machine  Co.  v.  McCaffrey,  290. 

14.  Insolvency. — Renewal  judgment  notes  given  by  a  corporation  subse- 
quent to  insolvency  are  as  effective  as  preferences  as  the  original 
judgment  notes  given  prior  to  insolvency.  Illinois  Steel  Co.  v.  O'Don- 
nell,  245. 

16.  Liability  of  after  Executing  an  Assignment.— Though  a  corpora, 
tion  is  insolvent  and  is  being  wound  up  by  a  statutory  assignment,  it 
remains  liable  to  persons  who  have  suffered  damages  from  a  fraudu- 
lent increase  of  its  capital  stock.     Dorsey  Machine  Co.  v.  McCaffrey,  290*. 

16.  Insolvency— Right  to  Prefer  Creditor. — The  directors  and  officers 
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Ot  an  insolvent  corporation  may  dispose  of  its  property  in  good  faith, 
to  pay  or  secnre  its  debts,  even  thongh  some  creditors  are  thus  given 
a  preference  over  others.     Illinois  Steel  Co.  v.  O^DonneU,  245. 

17.  Insolvknct — Right  of  Officers  to  Kroover  Loans. — Directors  or 
o£Scers  of  a  solvent  corporation,  acting  in  good  faith,  may  deal  with  it 
and  loan  it  money  and  take  security  therefor,  and  the  subsequent  in- 
solvency of  the  corporation  does  not  affect  their  rights  to  recover  such 
loans  or  enforce  their  securities.     Illinois  Steel  Co.  v.  O'Donnell,  245. 

18.  Insolvknot — Prefebrino  Cbeditob. — Relationship  of  a  creditor  to 
one  or  more  of  the  directors  or  officers  of  an  insolvent  corporation  does 
not  invalidate  a  transaction  by  which  he  is  given  a  preference  in  the 
payment  of  a  debt  due  him  from  the  corporation,  provided  the  transac- 
tion is  otherwise  fair  and  free  from  fraud.  Illinois  Steel  Co.  v.  O'Don- 
nell,  245. 

19.  Insolvency — Preferences  to  Directors  or  Officers. — Directors  and 
officers  of  a  financially  embarrassed  though  going  corporation,  acting  in 
good  faith  and  for  the  apparent  benefit  of  the  corporation,  may  loan  it 
money,  taking  security  for  its  repayment,  and  may  enforce  payment 
from  such  insolvent  corporation  in  preference  to  its  general  creditors, 
Illinois  Steel  Co.  v.  O'Donnell,  245. 

See  Execution,  2,  3;  Mechanic's  Lien,  1-3;  Monopolies;  Pleading,  4; 
Quo  Warranto;  Usury,  4. 

COTENANCY. 

1.  Ejectment. — A  Tenant  in  Common  cannot,  in  an  action  of  ejectment, 
recover  possession  of  the  whole  of  the  property  against  a  person  in 
possession  without  any  right.  The  recovery  must  be  limited  to  the 
extent  of  the  plaintiff's  title.     Johnson  v.  Hardy,  765. 

SL  Joint  Tenancy,  Conveyance  Creating. — A  conveyance  purporting  to 
grant  real  property  to  A  and  B  jointly  creates  an  estate  in  joint  ten- 
ancy under  a  statute  declaring  that  an  estate  granted  to  two  or  more 
shall  create  an  estate  in  common,  unless  it  manifestly  appear,  from  the 
tenor  of  the  instrument,  that  it  was  not  the  intention  to  create  such 
estate.      Case  v.  Owen,  253. 

&  To  A  Joint  Tenancy  it  is  Essential  that  the  tenants  have  one  and  the 
same  estate,  created  by  one  and  the  same  conveyance,  of  interests  com- 
mencing at  one  and  the  same  time,  and  held  by  one  and  the  same  andi> 
Tided  possession.      Case  v.  Owen,  253. 

COURTS. 
Judomint  Record — Amendment. — The  court  may,  on  proper  notice,  at 

a  term  subsequent  to  the  rendition  of  judgment,  correct  manifest  mis* 
takes  of  the  clerk  in  making  ap  the  record.     Hague  v.  Corbit,  282. 

CREDITOR'S  SUIT. 
Cbeditob's  Bill  in  State  Court  may  be  Founded  upon  Judgment  of 
Federal  Court,  when. — An  action  in  the  nature  of  a  creditor's  bill 
can  be  maintained  in  a  state  court  upon  a  judgment  of  a  federal  court 
sitting  within  that  particular  state,  and  the  record  of  the  judgment  in 
the  federal  court  is  admissible  in  evidence.  First  Nat.  Bank  v.  Slomait, 
707. 


968  Index. 

CRIMINAL  LAW. 
Jurisdiction. — ^K  the  district  court  transfers  a  case  to  the  county  oonrt  bar- 
ing jurisdiction  to  try  the  offense  named,  the  jurisdiction  of  the  latter 
court  to  try   that  particular   case   cannot  be  impeached  in  any  way. 
Koenig  v.  State,  35. 
See    AccBSSARiES,    etc;    Arrest;    Bigamy,   6;    Burglary;  Disordbslt 
HoosBs;  Evidence,  8;  Extradition;  Forgery;  WrrNESSBa,  I. 

CROSSINGS. 
See  Railboads,  25-27,  31. 

CURTESY. 

I.  Husband  and  Wife— Trust  IN  Favor  of  Wife.— Tenancy  by  Oortmt 
initiate  is  created  in  a  husband  by  a  conveyance  of  land  to  him  for  tha 
use  and  benefit  of  his  wife,  if  no  intention  to  exclude  him  from  tha 
curtesy  is  shown.     Meaclvam  v.  Bunting,  239. 

2-  Husband  and  Wife— Estate  by  Curtesy. — Divorce  Obtained  by  thb 
Husband  for  the  fault  of  the  wife  does  not  destroy  his  tenancy  by  cur- 
tesy initiate  in  land  held  by  him  in  trust  for  her  use.  Meacham  r. 
Bunting,  239. 

DAMAGES. 

1.  Tort. — ^Thb  General  Test  to  Determine  Whether  there  is  a  Lia- 

bility in  an  action  of  tort  is  to  inquire  whether  the  defendant  has  by 
act  or  omission  disregarded  his  duty  to  the  plaintiff.  -  Nash  v.  Minne- 
sota Title  Ins.  etc.  Co.,  489. 

2.  Death  of  Parent — Damages.  — In  an  action  to  recover  for  the  death  of 

a  parent  it  is  proper  to  receive  evidence  showing  the  extent  to  which  she 
aided  and  contributed  to  the  support  of  her  children,  plaintiffs  in  the 
action,  and  that  she  was  of  simple  tastes  and  habits,  and  always  ready 
to  aid  them  with  her  means  whenever  they  needed  it;  and  further,  that 
she  had  an  income  from  the  rents  of  property  and  from  interest  on  loans, 
which  she  devoted  to  their  support  as  well  as  to  that  of  herself.  San 
Antonio  etc  By.  Co.  v.  Long,  87. 

1.  Death  of  Parent. — The  Damages  Recoverable  for  the  death  of  a  pa- 
rent are  not  restricted  to  such  pecuniary  benefit  as  might  have  resulted 
to  the  plaintiffs  from  the  mental  or  bodily  labor  of  the  decedent,  if  it  ap- 
pears  that  she  had  property  or  income  which  she  devoted  wholly  or 
partly  to  their  aid.     San  Antonio  etc.  By.  Co.  v.  Long,  87. 

4,  Death  of  Parent — Evidence  of  Damages. — Plaintiffs,  adult  children  of 
the  decedent,  seeking  to  recover  damages  for  her  death,  must  prove 
with  a  reasonable  degree  of  certainty  the  data  from  which  their  com- 
pensation is  to  be  assessed,  when  it  is  practicable  to  do  so.  If  they  ara 
adults  and  their  claim  to  damages  is  based  upon  assistance  in  the  way 
of  money  and  other  property  received  in  the  lifetime  of  the  decedent, 
and  the  continued  reception  of  which  they  had  a  right  to  expect  had  her 
life  not  been  taken,  the  failure  to  testify  specifically  to  facts  ought  to 
be  deemed  circumstances  against  them  warranting  the  setting  aside  of 
ft  verdict,  provided  it  is  apparently  excessive.  San  Antonio  etc.  Ry. 
Co.  T.  Long,  87. 

I.  Death  of  Parent,  Evidence  to  Restriot  Damages. — la  an  action  to  re- 
cover for  damages  to  the  children  of  a  decedent  from  her  death,  evi- 
dence is  admissible,  for  the  purpose  of  restricting  the  damages,  to  show 
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tliAt  by  inch  death  they  have  received  by  deviae  or  descent  property 
from  the  estate  of  the  decedent.  Elspecially  is  this  true  when  the  only 
pecuniary  benefit  which  the  plaintiffs  could  anticipate  from  the  contin- 
ued life  of  the  decedent  was  aid  from  her  out  of  the  income  of  the  same 
property  to  which,  on  her  death,  they  succeeded  by  devise  or  descent. 
San  A  nlonio  etc.  Ry.  Co.  v.  Long,  87. 

C  Measure  of,  roB  WRONOFaL  Convebsion  of  Real  Estate. — In  an 
action  to  recover  damages  for  the  wrongful  conversion  of  real  estate, 
the  measure  of  damages  is  the  fair  market  value  of  the  land  at  the  time 
of  its  sale  on  the  void  execution.     Pope  v.  Benster,  703. 

7>  Misrepresentation,  Damaqes,  Mitioation  of  bt  Sub8equenti:.tMak- 
INO  Facts  as  Represented. — If  a  misrepresentation  is  made  respecting 
the  title  to  property  by  stating  that  it  is  free  from  encumbrances,  upon 
which  third  persons  act  and  were  intended  to  act,  and  a  cause  of  action 
has  arisen  in  their  favor  on  account  thereof,  for  which  they  have  brought 
an  action,  it  cannot  be  proved  in  mitigation  of  damages  that  the  de- 
fendant has  procured  an  assignment  of  the  encumbrances  and  tendered 
a  discharge  of  them  to  the  plaintiffs  at  the  triaL  Noah  v.  Minnuota 
TUle  Ins.  etc.  Co.,  489. 

C  Misrepresentations,  Dahaoes,  Measure  of. — If  persons  make  a  repre- 
sentation in  a  matter  in  which  they  expect  others  to  act  upon  their  state- 
ments,  by  the  aid  of  which  a  third  person  fraudulently  induces  another 
to  act  or  contract,  and  because  of  which  fraud  he  is  entitled  to  and 
does  rescind  the  contract,  he  cannot  recover  of  the  persons  making  the 
representations  the  whole  amount  paid  as  if  no  contract  had  ever 
existed.  His  damages  must  be  restricted  to  the  difference  between  the 
value  of  the  things  as  they  actually  existed  and  their  value  as  they  were 
represented  to  be.     Nash  v.  Minnesota  Title  Ina.  etc.  Co.,  489. 

9.  Removal  of  Lateral  Support. — The  measure  of  damages  for  causing 
the  soil  of  another  to  fall  by  removing  its  lateral  support  is  the  diminu- 
tion of  the  value  of  the  land  by  reason  of  such  fall,  where  the  fall  ii  the 
natural  and  proximate  result  of  such  removaL     SchuUz  v.  Bower,  630. 
See  Libel,  7,  8;  Teleoraph  Companies,  3,  4,  9;  Trespass. 

DEBTOR  AND  CREDITOR. 
iHSOLVSirr   Debtors — Preferences. — A  debtor  in  failing  ciroumstancee 
may  lawfully  pay  or  secure  one  creditor  to  the  exclusion  of  othen. 
Chc^ee  v.  Atlaa  Lumber  Co.,  753. 

See  Actions,  2;  Partnership,  1;  Surettship,  4 

DECLARATIONS. 
See  BxoAMT,  4;  Burglabt,  1;  Evidence,  3;  Railboads,  18,  19. 

DEEDS. 

1.  CoityBTAitcE.— The  Signino  of  a  Convetancb  by  One  not  Desoribid 
therein  as  a  grantor  is  wholly  inoperative.  At  most  it  manifests  the 
consent  oi  such  signer  that  another  party  described  in  the  conveyance 
as  a  grantor  may  execute  it.     Stone  v.  Sledge,  65. 

S.  Evidence  to  Reform.  — One  who  seeks  to  have  a  deed  reformed  on 
the  ground  that  it  includes  land  not  intended  to  be  conveyed  must  es- 
tablish hit  case  by  clear,  satisfactory,  and  convincing  proof.     A  mere 
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preponderance  of  evidence  is  not  snfficient.    Croohston  Improvement  0(k 
y.  Marthall,  612. 

t.  Rkformation  of,  fob  Mutual  Mistake  of  Fact.— Though  the  term* 
of  a  deed  are  stated  according  to  the  intent  of  both  parties,  yet  if  they 
nse  the  description  they  do  because  of  their  mistake  in  respect  to  the 
land  to  which  that  description  applies,  this  is  a  mistake  of  fact  justi- 
fying  a  reformation  of  the  deed.  Croohston  Improvement  Co.  v.  Marshall, 
612. 

4.  Reformation  of,  for  Mutual  Mistake'  of  Fact— Illustration. — If 
a  piece  of  unplatted  land  known  as  lot  4  lies  east  of  lots  6  and  7,  which 
last  two  lots  are  platted  and  constitute  a  town  addition,  having  dwells 
ing-houses  upon  them,  but  the  plat  laps  over  from  forty  to  seventy-five 
feet  eastward  upon  lot  4,  which  is  conveyed  by  deed  and  described  a* 
lot  4,  the  parties  being  ignorant  of  the  fact  of  overlapping  and  suppos* 
ing  that  the  west  line  of  the  unplatted  land  is  the  west  line  of  lot  4,  and 
the  evidence  is  strong  that  what  the  grantor  agreed  and  intended  to 
convey  was  the  unplatted  portion  of  the  land,  the  deed  may  be  reformed 
so  as  to  except  therefrom  the  strip  along  the  west  line  of  lot  4.  Crook- 
ston  Improvement  Co.  v.  Marshall,  612. 

6.  Reformation  of,  for  Mistake  Accompanied  by  Fraud. — The  mis- 
take of  a  grantor,  if  known  to  the  grantee,  who  conceals  the  truth 
from  the  grantor  in  order  to  secure  a  conveyance  of  land  from  him  which 
he  knows  the  grantor  never  intended  or  agreed  to  convey,  is  a  case  of 
a  mistake  of  one  party,  accompanied  by  fraud  or  inequitable  conduct 
of  the  other  party,  and  is  good  ground  for  a  reformation  of  the  instru- 
meat.  Croohston  Improvement  Co.  v.  Marshall,  612. 
See  Husband  and  Wife,  6,  6. 


DE  FACTO. 
See  Corporations!,  2-5. 

DEFINITIONS. 
Alienation  is  an  Acrr  whereby  one  man  transfers  the  property  and  posses- 

sion  of  lands,  tenements,  and  other  things  to  another.     Butler  v.  FU/t' 

gerald,  741. 
Building  and  loan  associations.    Meroney  v.  Atlanta  Building  etc.  Asm,,  841. 
Contributory  negligence.     Russell  v.  Town  of  Monroe,  823. 
"Death  by  accident."    Lovelace  v.  Travelers'  Protective  Assn.,  638. 
Dower.     Butler  v.  Fitzgerald,  741. 

Floatable  streams.     Commissioners  v.  Catawba  Lumber  Co.,  829. 
"  For  deposit."    Ditch  v.  Western  Nat.  Bank,  376. 
Libel.      Woi'ld  Publishing  Co.  v.  Mullen,  737. 
Navigable  streams.     Commissioners  v.  Catawba  Lumber  Co.,  829, 
"Public  house."    Koenig  v.  State,  35. 
"  Texas  fever. "    Orimes  v.  Eddy,  653. 
*' While  not  in  use."    Minneapolis  Threshing  Machine  Co,  r.  Firemen's  Ina, 

Co.,  572. 

DEPOSIT. 
See  Appeal,  8b 
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DESCENT. 
ObKTiHOXNT  Estates  ot  Ikhbritancb  will  Pass  by  deteent,  and  are  alao 
devisable,  bat  only  those  can  take  who  are  in  esse  when  the  contingency 
happens,  and  the  estate  falls  into  possesaion.     Oarriaom  T.  Hill,  363. 

DEVISK 
See  Wills,  2. 

DISCRIMINATION. 
See  Telegraph  Companies,  8L' 

DISEASK 

See  Akoials;  Boabos  ov  Health;  Evidence,  7;  Intebstati  Cohuxbo^ 

4,  5;  Pleadino,  1. 

DISORDERLY  HOUSES. 
A  House  mat  be  Pboven  to  be  disorderly  by  evidence  of  its  general  repa> 
tation  or  of  the  general  reputation  of  its  occupants.     Harhey  r.  StaUt 

See  Witnesses,  9, 

DISSOLUTION. 
See  Pabtnership,  4,  & 

DIVIDENDS. 
See  Associations. 

DIVORCE. 
See  CuRTEST,  2;  Marriage  and  Diyobob,  t,  4 

DOWER. 

1.  Dbtinition.  —  Tenant  in  dower  is  where  the  husband  of  a  woman 
is  seised  of  an  estate  of  inheritance  and  dies.  In  this  esse  the  wife 
■hall  have  one-third  part  of  the  lands  and  tenements  whereof  he  was 
seised  at  any  time  during  the  coverture,  to  hold  for  herself  for  the  term 
of  her  natural  life.     Butler  v.  Fitzgerald,  741. 

8.  Dower  Arises  Solely  by  the  Operation  of  Law,  and  not  by  force  of 
any  contract  between  the  parties,  express  or  implied.  Butler  v.  Fit»- 
gerald,  741. 

S.  Value  op  at  what  Time  to  be  Computed. — If  a  husband  volunta- 
rily alienates  lands  in  which  his  wife  has  a  right  of  dower,  and  their  value 
ia  afterward  enhanced  by  improvements,  the  wife  shall  not  have  dower 
except  according  to  the  value  of  the  land  while  held  by  her  husband. 
Butler  V.  Fitzgerald,  741. 

4.  Value  op  where  Lands  have  been  Sold  under  Execution.  —  If 
lands  subject  to  a  wife's  right  of  dower  are  sold  under  execution 
against  her  husband,  and  she,  after  his  death,  seeks  to  have  dower 
therein  assigned,  and  the  value  of  the  lands  at  bis  death  is  greater 
than  at  the  time  of  the  execution  sale,  the  latter  value  alone  must  be 
eonsidered  in  assigning  dower  if  its  enhancement  is  the  result  of  im- 
provements made  upon  the  laud.     Butler  r.  Fitzgerald,  741. 
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6.  Inorkass  nr  Valttb  or  Land  afteb  ALRHATioir  arising  from  eir- 

enmstancea  anconnected  with  improvements  may  be  shared  by  the  wife, 
and  in  assigning  dower  to  her  the  value  of  rach  lands  at  the  death  of 
the  husband  is  to  be  considered  as  the  basis  of  the  assignment,  except  in 
so  far  as  the  enhancement  in  value  after  the  conveyance  resulted  from 
improvements  made  by  the  husband's  alienees.  Butler  v.  Fitzgerald,  741. 
4.  Dower  Right  Oncb  Attached  Continues  a  charge  or  encumbrance  upon 
the  real  estate,  unless  released  by  the  voluntary  act  of  the  wife  or  ez« 
tingnished  by  operation  of  law.  It  is  not  in  the  power  of  the  husband 
alone  to  defeat  it  by  any  conveyance,  whether  voluntary  or  involun* 
tary.     Butler  v.  Fitzgerald,  741. 

7.  An  Exscotion  Sale  against  a  husband,  thongh  followed  by  a  judioial 

oonfirmation  and  a  conveyance,  does  not  extinguish  the  wife's  right  of 
dower.     BxUkr  r.  Fitzgerald,  741. 

EASEMENTS. 
See  Railroads,  23,  24,' 

EJECTMENT. 
OOMHON  SooRCB  OF  TiTLE. — If  a  plaintiff  proves  in  an  action  to  recorer 
possession  of  real  property  that  he  and  the  defendant  claim  under 
a  common  source  of  title,  and  that  of  the  two  titles  emanating  from 
that  source  the  plaintifiTs  is  the  superior,  he  has  established  prima 
facie  a  right  to  recover  which  is  not  rebutted  or  overthrown  by  evidence 
of  title  in  a  third  person  prior  to  the  conveyance  to  the  common  grantor^ 
unless  it  further  affirmatively  appears  that  the  title  of  the  third  persoa 
luM  never  become  vested  in  such  common  grantor.  Rice  r,  St,  Lout* 
€te.  By.  Co.,  72. 

See  COTENANOT,  L 

ELECTION. 
See  AcnoNs;  Estopfkl,  ^ 

EMBEZZLEMENT. 
Obligation  to  Return  Monet  Taken— Seouritt. — ^An  embezzler  is  under 
tk  legal  and  moral  obligation  to  repay  the  person  whose  money  he  haa 
wrongfully  taken.  It  is  neither  unlawful  nor  against  public  policy 
for  him  to  voluntarily  give  a  bond  with  sureties  as  security  for  its  retacn. 
Portaer  t.  Kirtchntr,  925. 

See  SuRETTsaiP,  1-3. 

EMINENT  DOMAIN. 
fiTRBBTS,  Right  to  Takb  Railway  Property  fob  Use  or.— If  property 
already  devoted  to  a  public  use  by  a  railway  corporation  is  sought  to 
be  acquired  for  part  of  a  public  street,  the  fact  that  the  buildings  and 
■tmctures  of  the  railway  may  be  conveniently  located  elsewhere  is  not 
conclusive  in  favor  of  the  right  to  take  the  land  for  a  street.  It  ii 
•nfficient  that  the  lands  sought  and  the  structures  and  appliances  nec> 
essary  to  be  removed  are  already  devoted  to  a  public  use,  and  that  such 
use  of  them  must  be  destroyed  or  substantially  impaired  by  the  second 
pablio  use.  Cincinnati  etc  By.  Co.  v.  Anderson,  285. 
See  Railroads,  1-^. 


\ 
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EQUITY. 

Thi  Pbobatk  or  a  Lost  or  Dbstroted  Wnx  !i  within  the  Jnrisdiotioii 
of  conrta  of  eqnity,  and  if  the  allegation  in  a  petition  for  sach  pro- 
bate is  snfiicieut  to  invoke  sncli  jurisdiction,  it  must  be  snstained, 
thoagh  it  omits  some  allegation  specified  in  the  Revised  Statutes. 
Jonu  V.  Cosier,  274. 

8e«   Ohattkl   Mobtoaoes,    6;   Judgments,  3;  Lihitatioms  ov  Action; 

Pledge,  2. 

ESTATES. 
See  Descent. 

ESTOPPEL. 

I.  Estoppkl  Abisino  from  Misrepresentations. — He  who  by  his  words  or 
conduct  willfully  endeavors  to  cause  another  to  believe  in  a  certain 
state  of  things  which  the  first  knows  to  be  false  is,  if  the  second  be- 
lieves in  such  state  of  things  and  acts  upon  his  belief,  estopped  frOm 
afterward  averring  that  such  a  state  of  things  did  not  exist.  Baker  v. 
Seavey,  475. 

f.  Estoppel  to  Assert  Mortgage  against  Creditors. — If  a  person  applied 
to  concerning  the  standing  of  a  company  of  which  he  is  an  ofiScer  asserts 
that  its  property  is  free  and  clear  of  encumbrances  when  he  knows  it  to 
be  subject  to  mortgages  then  in  his  possession,  and  such  assertions  are 
made  with  intent  to  have  credit  given  to  the  company,  and  such  credit 
is  afterward  given  in  reliance  upon  such  representations,  he  is  es- 
topped from  asserting  such  mortgages  as  against  persons  extending 
credit  on  the  faith  of  his  misrepresentations  and  officers  who  have 
seized  the  property  under  a  writ  of  attachment  issued  on  behalf  of  such 
creditors.     Baker  v,  Seavey,  475. 

8.  Estoppel  as  to  Judgment  Creditor  under  Void  Execution  Salb. — In 
an  action  to  recover  damages  for  the  wrongful  conversion  of  real  e8> 
tate  by  an  execution  sale  thereof  under  a  judgment  which  has  already 
been  paid,  the  defendant  is  estopped  from  making  the  defense  that  the 
sale  was  void.     Pope  v.  Benster,  703. 

4i  Election — Inconsistent  Remedies. — An  attachment  suit  brought  by 
a  vendor  of  personal  property  against  his  vendee,  if  dismissed  before 
final  judgment,  does  not  estop  him  from  subsequently  maintaining  an 
an  action  of  replevin  to  recover  the  chattels  in  the  absence  of  any  in- 
tervening rights,  injury,  or  change  of  position  of  the  parties  by  reason 
of  the  attachment.  Johnson.' Br inkman  Commission  Co.  t.  Miasoun  Pae» 
By.  Co.,  675. 

See  Actions,  1;  Husband  and  Wirs,  4,  6. 

EVIDENCE. 

1.  A  LxTTBR  rROH  THE  PRESIDENT  OF  A  CORPORATION  saying  that  D.  sajrs 

he  sold  to  the  person  to  whom  the  letter  was  addressed  certain  bonds  is 
admissible  against  the  corporation  as  tending  to  prove  that  a  sale  bad 
been  made  as  D.  said  it  had.     Nash  v.  Minnesota  Title  Ins.  etc.  Co.,  489. 

2.  The  Pbicb  Obtained  at  Auction  is  competent  evidence  on  the  ques- 

tion of  the  value  of  the  property.      Baker  v.  Seavey,  475. 
Z.  Declarations  as  Part  ofRe.s  Gestje.— The  expression  of  mere  thought* 
or  feelings  engendered  by  a  certain  occurrence  or  fact  does  not  fora 
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a  sufficiently  substantial  connecting  link  between  the  fact  and  the 
subsequent  statement  of  an  eyewitness  about  it  to  make  that  state* 
ment  admissible  in  evidence  as  part  of  the  res  gestsa.  Barker  v.  St. 
Lmia  etc.  R.  R.  Co.,  646. 

4.  Criminal  Law — Evidencb  of  Independent  Facts — CJonfessions. — An 
independent  fact  directly  connected  with  a  crime  as  a  whole  being 
admissible  in  eridence,  acts  and  declarations  of  the  accused  explana- 
tory of  it,  or  necessary  to  account  for  it,  unless  procured  by  criminal 
violence,  may  be  received  in  evidence,  whether  such  acts  or  declarations 
are  voluntary  or  involuntary.  They  would,  however,  be  valueless  as  a 
•  confession.     Rusher  v.  Stale,  175. 

0.  Conflict  of  Laws. — In  the  absence  of  proof  the  statutory  law  of  another 
state  is  presumed  to  be  as  in  this.     Chapman  v.  Brewer,  779. 

6.  OyFicKRs — Presumption — Collateral  Attack. — If  the  legality  of  the 
acts  of  a  public  ofScer  are  questioned  coUatereilly  he  is  presumed  to 
have  done  his  duty.     Hogue  v.  Corbit,  232. 

7*  Courts  Take  Judicial  Notice  of  the  fact  that  Texas  cattle  have  some 
contagious  or  infectious  disease  communicative  to  native  cattle  oat* 
side  that  state.     Orimea  v.  Eddy,  653. 

8.  CriminalLaw — Judicial  Knowledge. — The  district  court  is  not  charged 

with  judicial  knowledge  that  a  crime  named  in  an  indictment  was  com* 
mitted  in  an  incorporated  town  or  city  if  such  fact  is  not  alleged  therein, 
nor  that  the  city,  if  one  is  named,  is  incorporated,  nor  that  a  justice  of 
the  peace  resides  therein,  so  as  to  require  it  to  transfer  the  case  to  the 
justice's  instead  of  the  county  court,  within  the  meaning  of  a  statute 
requiring  the  district  court  to  transfer  cases  beyond  its  jurisdiction,  in- 
volving crimes  committed  in  incorporated  cities  and  towns,  to  a  justice 
of  the  peace,  if  there  is  any  therein.     Koenig  v.  State,  35. 

9,  Judicial  Notice— Glanders. — A  court  will  not  take  judicial  notice  that 
there  is  great  or  imminent  danger  of  a  human  being  getting  the  glanders 
by  simply  coming  in  contact  with  a  horse  that  has  the  disease.  SUUe  v. 
Fox,  424. 

10.  It  may  be  Shown  by  Oral  Evidence  that  a  written  assignment,  ab- 
solute  in  form,  by  a  mechanic's  lien  claimant,  of  the  sum  due  him  was 
in  fact  intended  merely  as  security.  Dama  v.  Crookston  Water  Work* 
etc  Co.,  622. 

11.  It  may  be  Sqown  by  Parol  that  an  instrument  absolute  on  its  face 
was  intended  merely  as  security  for  the  payment  of  a  debt.  Davu  ▼. 
Crookston  Water  Works  etc.  Co.,  622. 

12L  Extrinsic  Evidence. — In  Case  of  Latent  Ahbiguitt  in  a  will,  ex> 
trinsic  evidence  may  be  resorted  to,  not  for  the  purpose  of  contra- 
iioting  or  adding  to  the  will,  but  to  determine  the  existence  or  non- 
existence of  such  ambiguity,  and  to  enable  the  court  to  look  upon  the 
will  in  the  light  of  the  facts  and  circumstances  surrounding  the  tes* 
tator  at  the  time  of  its  execution.      WMtcomb  v.  Rodman,  181. 

See  Adultery;  Bigamy,  6-9;  Homicide,  6;  Judgments,  5;  Mabbiaoi  i^irv 
DivoRos,  1;  Statues,  2;  Trial,  6-9. 

EXECUTION. 
1.  ExcounoN  Salb  undbr  Satisfied  Judgment.— One  whose  land  has  bees 

levied  on  and  sold  under  a  judgment  which  has  in  fact  been  paid, 
though  not  satisfied  of  record,  may  treat  the  sale  as  void,  and  recover 
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tbe  land,  or,  at  his  election,  waive  the  iiiTalidity  of  the  sale,  and  sae 
the  ezecntion  creditor  for  the  valae  of  the  land.     Pope  ▼.  Beruter,  703. 

%  pROPKBTT  or  Public  Corporations  reasonably  necessary  and  essential 
to  the  exercise  of  their  fia  ichises  is  exempt  from  levy  and  sale  by  an 
execution  creditor.  Such  creditor  mast  resort  to  sequestration  of  the 
earnings  of  the  corporation.     R-ynolda  v.  Reynolds  Lumber  Co.,  935. 

9.  ExBCUTioN  Salis.  —Property  of  Porelt  Pkivate  Corporations,  though 
useful  and  necessary  to  the  conduct  of  their  business,  is  subject  to  sale 
nnder  execution  in  the  same  manner  as  the  property  of  an  individual, 
and  the  execution  plaintiff  is  entitled  to  the  proceeds  of  such  sale  to 
the  exclusion  of  the  general  creditors  of  the  corporation.  Reynolds  r. 
Reynold's  Lumber  Co.,  935. 

4.  Wages  —  Preference  under  Execution  Sales  —  Evidbnot.  —  While 

a  strict  compliance  with  the  provisions  of  a  statute  giving  a  preference 
nnder  execution  sales  for  the  wages  of  laborers  engaged  in  cutting  saw- 
logs  is  requisite  to  maintain  claims  for  preferences,  no  particular  grade 
of  proof  is  required  to  establish  the  fact  that  the  wages  were  earned  in 
the  manner  specified  in  the  statute  different  from  the  measure  of  proof 
necessary  in  ordinary  cases.     Bixler  v.  Kresge,  920. 

5.  Exemption. — A  Piano  is  not  Exempt  from  Execution  undkr  a  stat- 

ute exempting  to  each  householder  the  household  goods,  furniture,  and 
utensils,  not  exceeding  in  value  two  hundred  and  fifty  dollars,  though 
iti  value  is  not  in  excess  of  that  sum.     Kehl  v.  Dunn,  561. 
See  Chattel  Mortgages;  Dower,  4,  7;  Estoppel,  8. 

EXECUTORS  AND  ADMINISTRATORS. 
AsMiiriSTBATiON  ON  PROPERTY  OF  LiviNG  Pbrson. — The  appmntment  of 
an  administrator  upon  the  estate  of  a  living  person  ia  void  for  all  pnr« 
poMS.     Springer  r.  Shavender,  791. 

See  Judgments,  7> 

EXEMPTIONS. 
See  Execution,  5;  WiTNaHOii 

EXHIBITS. 
Sm  Appkal,  4;  Insuranot,  27* 

EXPERTS.      - 
See  Wills,  26. 

EXTRADITION. 

1.  Habkas  Corpus— Rbyibw  of  Evidence.— If  a  requisition  for  the  re- 
turn of  a  fugitive  from  justice  is  accompanied  by  a  copy  of  the  infor- 
mation and  of  the  evidence  taken  before  the  committing  magistrate, 
and  the  prisoner,  after  arrest,  is  denied  a  discharge  on  habeas  corpus  in 
the  surrendering  state,  such  evidence,  on  a  review  of  the  judgment  on 
habeas  corpus  by  petition  in  error,  cannot  be  examined  to  see  whether 
it  sustains  a  charge  of  crime  or  a  finding  by  the  magistrate  that  there 
was  prol^ble  cause  for  committing  the  prisoner.     In  re  Van  Sciever,  730. 

S,  Habeas  Corpus — Evidence  that  Act  Charged  is  a  Crime.— A  copy 
of  an  indictment  accompanying  a  requisition  for  the  extradition  of  a 
fugitive  from  justice   ia  prima  facie  evidenc*  that  the  act  charged 
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therein  is  a  crime  against  the  laws  of  the  demanding  state;  «nd  a  eopj 
of  an  information,  after  a  preliminary  examination  and  a  holding  to 
answer,  is  entitled  to  the  same  weight  as  evidence,  and  will,  on  haboas 
corpus  proceedings,  be  so  considered.     In  re  Van  Sciever,  TSOl, 

FALSE  REPRESENT  A.TIONS. 
8e«  Animals;  Corporation,  12;  Insurancb,  72, 

FELLOW-SERVANT. 
See  Mastbr  and  Servant,  1-3;  Bailroads,  20-22. 

FINES. 
See  Usury,  2. 

FLOATABE. 
See  Waters,  2. 

FORFEITURES. 
See  Landlord  and  Tenant,  6-7. 

FORGERY. 

FoKOBRT,  Indictment  for,  Sitfficibnc7  of. — An  indictment  charging  that 
an  accused  did,  at  a  time  and  place  speci^ed,  unlawfully,  falsely,  fraud* 
ulently,  and  knowingly  utter,  publish,  and  pass  to  one  B.  D.,  as  true 
and  genuine,  a  certain  false,  forged,  and  counterfeit  promissory  note  of 
the  following  tenor  (setting  out  the  forged  note,)  sufficiently  avers  that 
the  defendant  knew  that  such  note  was  false  and  forged.  State  v.  Will- 
ianu,  255. 

FRAUD. 

L  Misrepresentations,  when  not  Actionable. — I?  a  Person  Making 
Representations  Acts  Gbatcitously,  honestly  intending  to  tell  the 
truth,  he  cannot  be  held  answerable  to  other  persons,  although  his  state- 
ments understood  according  to  their  seeming  meaning  be  ever  so  mis- 
leading.  Mere  negligence,  ignorance,  or  stupidity  on  his  part  do  not 
constitute  fraud.     Nash  v.  Minnesota  Title  Ins.  etc.  Co.,  489. 

2.  Misrepresentations,  Liability  for. — If  One  Makes  a  Statement  iob 
A  Consideration  as  a  part  of  a  contract,  it  is  his  duty  to  be  accurate, 
and  mistake  or  ignorance  oa  his  part  will  not  relieve  him  from  liability. 
But  one  who  merely  answers  the  inquiries  of  a  stranger  or  volunteer* 
information  in  a  matter  which  does  not  concern  him  is  in  the  position 
of  a  gratuitous  bailee  of  property,  from  whom  a  less  degree  of  care  is  re- 
quired than  from  a  bailee  for  hire.  He  must  not  intentionally  mislead, 
but  if  he  answers  honestly  to  the  best  of  his  ability,  he  does  his  whole' 
duty,  and  cannot  be  held  liable  because  he  was  ignorant  ct  stupid. 
Nash  V.  Minnesota  Title  Ina.  etc.  Co.,  489. 

t.  Misrepresentations,  Evidence  to  Show  what  was  Meant. — One  sued 
for  misrepresentations  made  by  him,  to  be  acted  upon  by  others,  should 
be  permitted  to  testify  to  his  understanding  in  regard  to  the  meaning  of 
his  representations.  Hence,  where  defendant  had  made  #  statement^ 
which,  according  to  the  ordinary  signification  of  words,  implied  that  oer* 
tain  lands  were  free  from  encumbrances,  when  in  fact  he  knew  they 
were  subject  to  encumbrances,  was  sued  by  persons  who  acted  on  such. 
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statement  to  their  alleged  injury,  it  was  held  that  the  trial  jndge  erred 
in  excluding  evidence  offered  by  the  defendant  for  the  purpose  of 
showing  that  the  words  were  not  used  in  the  sense  in  which  they  were 
interpreted  by  the  court,  and  that  he  acted  honestly  and  without  inten- 
tion  to  state  anything  falsely.     NasJi  v.  Minnesota  Title  Ins.  etc  Co.,  489. 

4,     MiSRKPRESKNTATION,  RESCISSION,  WHEN  ©DBS  NOT  DkFEAT  THE  RiGHTTO 

Rkcovsr  tos.— If  a  third  person  makes  a  misrepresentation  by  the  aid 
of  which  the  owner  of  property,  by  the  fraudulent  use  of  the  misrepre- 
sentation, is  enabled  to  sell  it,  and  the  purchaser,  discovering  the  fraud 
and  misrepresentation,  elects  to  rescind,  this  will  not  destroy  his  right 
to  recover  of  the  person  making  the  misrepresentation  the  damages  suf- 
fered thereby,  so  long  as  the  purchaser  has  failed  to  obtain  satisfaction, 
for  his  injury  either  by  the  restoration  or  recovery  of  the  consideration, 
or  otherwise.  Hash  v.  Minnesota  Title  Ins.  etc.  Co.,  489. 
8m  CoBPOBATiONa^  8-10.  18,  15;  Deeds,  5;  Insubanck,  19,  22;  Limita.> 
TioNs  OF  Actions;  Sales,  4. 

FRAUDULENT  CONVEYANCES. 
,  8m  Ohattsi.  Mostoaqes,  1,  3-6;  Husband  and  Wiy%  S. 

FUGITIVES. 
See  Extradition. 

GAMING. 
PvBUO  HousB — Thb  Clubroom  of  a  Privatk  Inoorforatkd  Social 
Cltib,  in  which  liquors  are  sold  only  to  members,  and  the  receipt* 
used  only  to  keep  up  and  replenish  the  stock  of  liquor  for  the  olnb, 
is  not  a  "public  house"  nor  a  "house  for  retailing  spirituous  liquors", 
within  the  meaning  of  a  statute  imposing  a  fine  on  any  person  who 
plays  any  game  of  cards  in  such  house.  Koenig  v.  StaUt  3&. 
See  Indiotubnt,  2. 

GAME  LAWa 
Oabkixb'i  LlABlLTrr. — A  common  carrier  who  knows  that  dosed  packages 
delivered  to  him  for  transportation  contain  lobsters,  but  does  not 
know,  nor  have  reason  to  believe,  that  they  are  of  •  kind  which  be 
is  prohibited  by  law  from  having  in  his  possession,  does  not,  by  retain* 
ing  such  possession  for  the  purpose  of  transportation  without  ezamina* 
fcion,  render  himself  liable  for  a  penalty  imposed  by  statute.  8tiat4 
▼.  SweUt  306. 

GARBAGE. 
8m  Municipal  Corporation^  L 

GARNISHMENT. 
See  Attaohmbnt,  2, 

GENERAL  AVERAG& 
See  Shipping,  1-IL 

GRAND  JURY. 
See  Indictiuni^ 
MM.  Br.  Bv..  Vol.  xlvil— 62 
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GRANTS. 
See  Watbks,  9-11, 

HABEAS  CORPUS. 

1.  SsOTioir  or  Cod>  Construed. — A  code  section  stating  that,  "nntil  the 
legislature  shall  otherwise  provide,  this  code  uhall  not  affect  proceed* 
ings  on  habeas  corpus,"  etc.,  applies  only  to  the  application  for  the 
writ  and  its  hearing,  and  not  to  the  manner  of  reviewing  the  judg- 
ment thereon  or  its  removal  for  such  purpose.     In  re  Van  Sciever,  730. 

S.  Judgment  on.  How  Reviewed. — Under  the  laws  of  Nebraska  a  habeas 
corpus  case  is  in  the  nature  of  a  civil  proceeding,  aud  is  review* 
able  by  petition  in  error  as  in  other  cases.  Hence,  there  must  be  a 
motion  for  a  new  trial,  embodying  the  errors  of  which  complaint  is 
made,  and  a  ruling  of  the  trial  court  obtained  thereon;  but,  as  the 
right  to  personal  liberty  is  involved,  the  rule  requiring  such  a  motion 
will  not  always  be  enforced  if  a  reasonable  excuse  is  given  for  not  mak« 
ing  the  motion.     In  re  Van  Sciever,  730. 

See  Extradition. 

HIGHWAYS. 
See  Railroads,  2-S. 

HOMICIDK 

1.  Condition  o»  Mind  Question  for  Jurt.— Whether  the  mind  of  th« 
accused  is  cool,  or  disturbed  and  enraged  at  the  time  of  the  killing,  is  a 
question  of  fact  and  not  of  law,  and  relates  to  the  actual  condition  of 
mind  at  that  time,  and  not  to  its  status  merely  from  lapse  of  time  be- 
tween the  provocation  and  the  killing,  although  such  lapse  of  time  may 
enter  into  the  case  as  a  fact  to  be  determined  by  the  jnry.  Jones  v. 
State,  46, 

S.  HoHioiDB  IN  Defense  of  Another — Manslaughter. — If  the  accused, 
seeing  the  origin  of  a  difficulty  between  others,  and  knowing  that  one 
of  them  is  in  no  danger,  but  that  the  interference  with  the  latter  by  the 
deceased  and  his  son  is  to  prevent  him  from  injuring  the  party  with 
whom  he  is  having  the  trouble,  and  the  accused,  with  a  sedate  and  de- 
liberate mind,  then  forms  a  plan  to  kill,  and  does  kill,  the  deceased,  he 
is  guilty  of  murder  in  the  first  degree,  and  not  manslaughter.  Reyon* 
V.  State,  25. 

%.  Insult  to  Female — Manslaughter. — Under  a  statute  providing  that 
"insulting  words  or  conduct  of  the  person  killed  toward  a  female 
relative  of  the  party  guilty  of  the  homicide  is  deemed  adequate 
cause  to  reduce  the  offense  from  murder  to  manslaughter,  if  the  killing 
took  place  as  soon  thereafter  as  the  party  killing  may  meet  with  the 
person  killed  after  having  been  informed  of  such  insults,"  the  law 
prescribes  no  limit  to  the  subsidence  of  the  passion  supposed  to  have 
been  engendered  by  the  information  received  up  to  the  time  of  the 
first  meeting,  provided  the  passion  is  such  as  renders  the  mind  incapable 
of  cool  reflection,  and  actually  exists  from  adequate  cause  at  the  time 
of  the  killing.     Jones  v.  State,  46. 

4.  Insult  to  Female— Manslaughter.— On  a  trial  for  a  killing  by  the 
Moused  upon  the  first  meeting  with  the  party  killed  after  information 


Index.  979 

of  inanlting  words  or  coadact  by  the  Utt«r  toward  a  female  relative 
of  the  former,  the  failure  of  the  conrt  to  submit  the  isane  of  man* 
daughter  to  the  jury  is  error,  and  is  tantamount  to  deciding  the  ez< 
tenuating  evidence  of  the  accused  against  him.     Jont*  ▼.  Statt,  46. 

Insult  to  Fkhalb — Manslaughter. — On  the  trial  for  a  killing  by 
the  accused  on  the  first  meeting  with  the  deceased  after  receiving  in* 
formation  of  insulting  conduct  by  the  latter  toward  a  female  relative 
of  the  former,  the  facts  must  be  viewed  from  the  standpoint  of  the 
accused,  and  if  adequate  cause  and  passion  existed  in  his  mind  his 
crime  could  be  of  no  higher  grade  than  manslaughter,  although  the 
insulting  conduct  bad  never  occurred,  provided  he  believed  it  had. 
Jonti  V.  State,  46. 

Insult  to  Femalb— Manslaughter — Evibencb. — On  a  trial  for  mur- 
der evidence  that  the  deceased  had  committed  a  rape  on  the  wife  of 
the  accused  prior  to  his  marriage  is  admissible  upon  the  issue  of  man« 
slaughter  raised  by  a  defense  that  the  killing  was  caused  by  insult. 
ing  conduct  by  the  deceased  toward  the  wife  of  the  accused,  both 
prior  and  subsequent  to  his  marriage.     Jonu  ▼.  StaJU^  40. 

See  Appeal,  7. 


HUSBAND  AND  WIFE. 

1.  A  Married  Wohan  hat  Maintain  an  AarioN  roR  thi  Alienation 

OF  Her  Husband's  Affections  if  the  statute  of  the  state  entitles  her, 
"while  married,  to  sue  and  be  sued  as  if  she  were  unmarried.  Hodglan' 
ton  V.  Hodgkinaon,  759. 

2.  Trusts. — A  naked  trust  in  land  conveyed  to  a  husband  for  the  use  and 

benefit  of  his  wife  is  not  executed  by  the  statute  of  uses  during  the  mar- 
riage,  and  the  legal  title  remains  in  the  husband.  Meacliam  v.  Bunting, 
239. 

5.  Presumption  or  Fraud. — ^If  a  mortgage  from  a  husband  to  his  wife  moat 

prevent  his  creditors  from  realizing  their  claims  against  him,  it  is  pre- 
sumed to  be  fraudulent,  and  she  must  assume  the  burden  of  proving 
that  it  was  made  in  good  faith.  Olaas  v.  Zutavern,  763. 
4.  Estoppel  against  Husband  and  his  Grantees. — If  a  husband  executes 
a  conveyance  with  covenants  of  warranty  of  lands  belonging  to  his 
wife  which  is  void  as  against  her  because  of  defects  in  execution,  he  is 
estopped,  as  against  innocent  purchasers  from  his  grantee,  from  assert* 
ing  title  subsequently  acquired  by  him  in  the  same  lands  by  the  death 
of  his  wife.     Stone  v.  Sledge,  65. 

6.  In  a  Convetancb  bt  a  Marribd  Woman  of  her  Separate  Estatb 

she  must  bb  Described  as  the  Grantor. — Her  signing  and  acknowl- 
edging such  instrument  with  her  husband  when  he  alone  is  described 
therein  as  grantor  does  not  affect  her  title.  Stone  v.  Sledge,  65. 
^  Estoppel — Married  Woman.  — If  a  husband  executes  a  deed  which  is  also 
signed  by  his  wife,  but  is  void  as  to  her  because  defectively  executed, 
and  the  consideration  of  the  conveyance  is  a  transfer  of  other  tracts  of 
land  to  him,  she  is  not,  by  her  subsequent  joinder  in  a  conveyance  to  a 
third  person  of  the  lands  so  acquired  by  her  husband,  estopped  from 
denying  the  validity  of  the  original  deed.     Stone  v.  Sledge,  65. 

5ee  Advebsb  Possession,  2;  Curtest;  Dower;  Speoifio  Pskfobmanct, 
2-4;  Witnesses,  4,  6. 


9S0  Index, 

IMPEACHMENT. 
See  Witnesses,  IOl 

IMPROVEMENTS.  . 
See  DowEB,  4. 

INDICTMENT. 

L  Grand  JuROKS  as  Witnesses. — An  indictment  is  not  void  because  one  of 
the  grand  jurors  appeared  as  a  witness  before  the  grand  jury  of  which 
he  was  a  member.  A  grand  jury  may  properly  act  upon  the  personal 
knowledge  of  one  of  its  members  communicated  to  his  fellows  under  no 
other  sanction  than  the  grand  juror's  oath.  Commonwealth  v.  Hayden, 
468. 

S.  Identification. — An  indictment  charging  the  accused  with  "playing 
cards  in  a  house  for  retailing  spirituous  liquors"  is  suflBcieiitly  identified 
if  the  names  of  the  parties  and  the  proper  number  of  the  bill  is  stated, 
although  the  minutes  of  the  court  in  which  the  indictment  was  first 
presented  show  that  he  was  charged  with  playing  cards  in  a  public 
place.     Koenig  v.  State,  35. 

t.  Criminal  Practice. — A  Motion  to  Dismiss  an  Indictment  cannot  be 
austained  upon  any  ground  which  does  not  appear  upon  the  record  of 
the  cause.     Commonwealth  v.  Hayden,  468. 

See  Appeal,  5;  Bioamt,  1;  Forobbt. 

INDORSEMENT. 
See  Checks,  2,  3;  Negotiable  Instrombnts,  2,  9L 

INFANTS. 
See  Mastib  ahd  Servant,  4,  6;  Neoligence,  6;  PAKTMUusHir,  2;  Rkal 

Property,  5-7. 

INFORMATION. 
See  Qoo  Warranto. 

INJUNCTIONS. 

L  An  Ikjvnotiok  against  the  Enforcement  of  a  Void  MtmioiPAL  Ob* 
DINANOX  should  be  granted  when  there  is  no  plain,  adequate  remedy 
at  law,  and  it  is  necessary  to  prevent  irreparable  injury.  Awitin  v. 
Austin  City  Cemetery  Assn.,  114. 

2.  Injunction  against  a  Void  Mcnicipal  Ordinance  Forbidding,  and 
MAKING  CiRMiNAL,  INTERMENTS  IN  A  Cemetert,  may  be  issued  by 
a  court  of  equity.     Austin  v.  Austin  City  Cemetery  Assn.,  114. 

S.  Municipal  Corporations — Special  Assessment. — Owners  of  property 
beuefited  by  a  change  of  street  grade,  and  on  whom  it  is  sought  to 
levy  a  special  tax  or  assessment  to  pay  the  damages  caused  by  such 
change,  have  an  adequate  remedy  given  by  statute  to  defend  in  the 
proceedings  to  obtain  the  tax  judgment,  and  to  have  such  jndgment 
reviewed  in  the  supreme  court,  and  they  cannot,  therefore,  restrain 
by  injunction  the  proceedings  to  assess  such  special  tax  for  benefits 
on  the  ground  of  irregularities  in  the  assessment  proceedings.  Kelly 
▼.  Minneapolis,  605. 
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mSANE  PERSONS. 
DnArnKmHO  Covtract  with. —  One  contracting  with  an  insane  person 
has  no  right  to  disaffirm  or  avoid  the  contract,  though  not  aware  of  tha 
insanity  at  the  time  of  contracting.  The  right  to  avoid  is  for  the  per- 
■onal  protection  of  the  lunatic,  and  those  who  deal  with  him  have  no 
corresponding  right,  unless  they  have  been  misled  by  fraudulent  mia- 
representations.     Attoell  v.  Jenkins,  463. 

INSOLVENCY. 

1.  OoNTLiOT  Of  Laws. — A  Nonrksidknt  Cbeditor  is  not  barred  by  a  dis- 

charge in  insolvency  granted  here  unless  he  has  come  in  and  submitted 
himself  to  the  jurisdiction  of  the  court.  If  he  thus  comes  in  and 
proves  his  claim  and  takes  a  dividend  on  it,  or  if  he  accepts  a  sum 
offered  under  composition  proceedings,  he  is  held  to  have  waived  his 
right  of  objection.     Pattee  v.  Paige,  459. 

2.  Conflict   o»    Laws. — A  Nonrksidknt  Cbeditor    having  a  Claim 

AQAiNST  Two  Insolvent  Firbis,  both  included  in  the  same  proceedings 
in  insolvency,  one  consisting  of  two  members,  and  the  other  of  the 
same  two  members  and  a  third,  who  proves  his  claim  against  the  latter 
firm,  votes  for  an  assignee,  and  receives  a  dividend,  ia  not  precluded  from 
maintaining  an  action  against  the  other  firm  upon  the  demand  against  it. 
PaUeev,  Paige,  459. 

See  Banks,  4;  Corporations,  14-19;  fSirrorr. 

INSTRUCTIONS. 
See  Acobssaribs,  etc.;  Appeal,  .3,  9,  11,  12;  Trial,  10,  11;  Wills,  14 

WrrN  ESSES,  6. 

INSURANCE. 

1.  Reootert  ov  Premiums. — ^The  liability  of  an  insurance  company  for  a 

return  of  premiums  is  not  absolute,  but  depends  upon  whether  the 
policy  has  become  a  binding  contract  between  the  parties.  If  it  has, 
and  the  risk  has  commenced,  there  can  be  no  apportionment,  and  no 
action  lies  for  the  recovery  of  the  premiums  paid.  MaiUuAt  v.  MetrO' 
politan  Ins.  Co.,  336. 

2.  An  Ambiguous  ExPREasiON  in  a  policy  of  fire  insurance  must  be  con- 

strued against  the  insurer  and  favorably  to  the  insured.  MinneapottM 
Threshing  Machine  Co.  v.  Firemena'  Ins.  Co.,  672. 

3.  Construction   of  Phease,    "While   not  in  Use."  —  Property  con* 

sisting  of  a  threshing-machine,  engine  and  separator,  insured  against 
loss  by  fire  "while  not  in  use,"  is  not  "  in  use  "  where  it  has  not  been 
used  for  threshing  for  two  weeks,  is  hauled  into  the  country,  and  is  left 
standing  in  readiness  for  use  a  few  days  later.  Therefore,  if  the  sepa- 
rator while  thus  standing  is  destroyed  by  fire,  not  caused  by  any  haz- 
ard incident  to  the  actual  use  or  operation  of  either  the  engine  or 
separator,  the  insurer  is  liable.  Minneapolis  Threshing  Machine  Co.  ▼. 
Firemens'  Ins.  Co.,  672. 

4.  FiBB  Insurance — Insurable  Interest. — If  a  vendor  sells  land  on  which 

insured  buildings  stand  and  parts  with  all  his  title,  he  thereafter  has 
no  insurable  interest  in  the  buildings,  and  the  mere  holding  of  a  judg- 
ment for  part  of  the  purchase  money  does  not  confer  an  insurable  inter- 
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est,  and  no  recovery  can  be  had  on  a  policy  given  for  the  proteetioa  of 

the  judgment.  Light  v.  Countrymen's  etc.  Jns.  Co.,  904. 
6.  FiRB  Insurance — Insurable  Interest — Estoppel.  — If  a  policy  of  inanr* 
ance  exists  upon  buildings  at  the  time  the  land  upon  which  they  stand 
is  sold  and  conveyed,  and  it  ia  coiitiaued  in  force  in  favor  of  the  vendor 
by  a  voluntary  agreement  between  himself  and  the  insurer,  and  the 
assessment  and  collection  of  premiums  up  to  the  time  of  the  loss  of  the 
buildings  by  fire,  the  insurer  is  liable  for  the  loss,  and  estopped  front 
asserting  a  want  of  insurable  interest  in  the  vendor.  Liglit  v.Country' 
men's  etc  Ins.  Co. ,  904. 

6.  Entirett  of  Contract  for.— If  a  building  and  certain  articles  of  per- 
sonalty therein  are  separately  valued  and  insured  for  specific  sums^ 
and  the  premium  paid  for  the  insurance  is  a  gross  sum,  and  the  poU 
icy  contains  a  condition  that  "this  entire  policy  shall  be  void  if  the 
subject  of  insurance  be  a  building  on  ground  not  owned  by  the  assured 
in  fee  simple,"  and  the  building  so  insured  is  not  so  owned,  the  policy, 
being  indivisible,  is  wholly  void,  and  no  recovery  may  be  had  for  the 
personal  property  insured.     Bills  v.  Hihernia  Ins.  Co.,  121. 

7.  Proof  of  Loss  by  Mortgagor  or  Mortgagee. — Proof  of  loss  stip- 
ulated for  in  a  policy  of  fire  insurance  must  be  made  within  the 
time  stipulated,  as  a  condition  precedent  to  the  payment  of  the  loss. 
If  the  property  is  mortgaged  the  mortgagee  must  comply  with  th» 
requirement,  if  the  mortgagor  fails  or  refuses  to  do  so,  as  such  proof 
must  be  furnished  by  one  or  the  other,  in  every  case,  unless  waived  by 
the  insurance  company,  and  cannot  be  dispensed  with  by  what  is  called 
the  "New  York  Standard  Mortgagee  Clause,"  declaring  that  no  act  or 
neglect  of  the  mortgagor  shall  defeat  the  insurance  as  to  the  interest  of 
the  mortgagee.  Southern  Home  Building  etc  Association  v.  Homt  In»^ 
Co.,  147. 

8.  Construction  of  Clause  as  to  Act  or  Neglect  of  Mortgagor. — 
A  clause  in  a  policy  of  fire  insurance  declaring  that  no  act  or  ne> 
gleet  of  the  mortgagor  shall  defeat  the  insurance  as  to  the  interest  of 
the  mortgagee  refers  to  acts  or  neglect  in  connection  with  the  property^ 
while  the  risk  is  subsisting,  and  which  under  the  terms  of  the  policy 
would  invalidate  the  insurance,  such  as  conduct  increasing  the  hazard, 
and  not  the  omission,  after  the  tire  has  ocurred,  to  comply  with  pro- 

visions  designed  to  secure  evidence  as  to  the  nature  and  extent  of  the 
loss.     Southern  Home  Building  etc.  Assn.  v.  Home  Ins.  Co.,  147. 

9.  Appraisement  of  Amount  of  Loss.  —  If  an  insurance  corporatioa 
selects  an  appraiser  who  resides  one  hundred  and  thirty-five  mile» 
distant  from  the  place  of  the  loss,  and  he,  because  of  his  want  of  ac- 
quaintance  with  that  locality,  refuses  to  join  in  the  selection  of  any^ 
umpire  other  than  persons  living  in  other  distant  parts  of  the  state, 
though  furnished  with  a  list  of  twelve  persons  acceptable  to  the  assured 
residing  in  the  town  in  which  the  property  destroyed  was  situate,  thi* 
is  equivalent  to  a  refusal  by  the  insurer  to  proceed  with  the  appraise- 
ment, and  entitles  the  assured  to  maintain  an  action  as  if  the  appraise- 
ment had  been  waived.     Brock  v.  DioelUng  House  Int.  Co.,  562. 

10.  Amount  Written  in  Policy  Controls.— The  amount  written  in  ». 
policy  of  fire  insurance  on  real  property  must  be  taken  as  the  true 
amount  of  the  loss,  if  the  property  is  wholly  destroyed,  where  the  stat- 
ute provides  that,  in  case  of  total  destruction,  such  amount  shall  be 
taken  as  the  true  value  of  the  property,  amonut  of  loss,  and  mesisar» 
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of  cUm&gM;  and  any  provigion  in  the  policy  attempting  to  limit  th« 
amoant  to  a  less  sum  is  void.     Home  etc.  Ina.  Co.  v.  Bean,  711. 

IL  Demand  iob  Abbitbation  Waives  Pboovs  or  Loss. — If  an  insurance 
company  makes  a  demand  for  arbitration,  it  is  a  waiver  of  the  proof* 
of  loss.      Home  etc.  Ina.  Co.  v.  Bean,  711. 

12.  Arbitration — Void  as  Ousting  Courts  o»  Jcbisdiction. — A  pro- 
Tision  in  a  policy  of  fire  insurance  that  no  action  againat  the  com* 
pany  shall  be  austained  in  any  court  of  law  or  chancery  until  after  an 
award  shall  have  been  obtained  by  arbitration  fixing  the  amount  dae 
after  a  loss  is  void,  as  it  ousts  the  courts  of  their  jurisdiction.  Home 
etc.  Ins.  Co.  v.  Bean,  711. 

If,  Vacanot  op  Pkemisks. — If  a  policy  of  insurance  provides  that  if  the 
insured  building  should  become  vacant  or  unoccupied  without  the  con- 
sent of  the  company  indorsed  on  the  policy  it  shall  at  once  become 
nnll  and  void,  and  any  unearned  premium  will  be  returned  on  a 
surrender  of  the  policy,  a  temporary  vacancy  of  the  building,  though 
without  the  knowledge  of  the  owner,  terminates  the  policy,  and  the 
subsequent  reoccupancy  of  the  building  does  not  revive  the  policy  unless 
the  forfeiture  has  been  waived.     East  Texas  etc  Ins.  Co.  v.  Kempner,  99. 

14.  LifB  Insubance,  Insurable  Interest. — Public  policy  does  not  allow 
auy  one  having  no  insurable  interest  to  be  the  owner  of  a  policy  of  in« 
surance  upon  the  life  of  a  human  being.  The  public  has  an  interest, 
independent  of  the  consent  and  concurrence  of  the  parties,  that  no 
inducement  shall  be  offered  to  one  man  to  take  the  life  of  another. 
Cheeves  v.  Anders,  107. 

lA.  LuE  Insurance— Limit  of  Interest  in  Life  of  Anotheb. — If  the  in- 
terest which  one  person  has  in  the  life  of  another  is  of  a  definite  charac- 
ter, as  where  he  is  a  creditor,  or  when  he  from  the  life  of  the  insured 
may  reap  some  pecuniary  advantage  of  a  definite  nature,  and  the  policy 
is  taken  out  in  his  favor  and  is  assigned  to  him,  his  interest  will  be  lim- 
ited to  the  amount  of  interest  which  he  has  in  the  amount  of  the  insur- 
ance, together  with  such  amount  as  be  has  paid  to  procure  the  policy 
with  interest  thereon.     Cheeves  v.  Anders,  107. 

16w  Life  Insdbance. — Want  of  Insurable  Interest  on  the  part  of  an  as-. 
signee  of  a  life  insurance  in  the  person  whose  life  is  insured  does  not 
release  the  insurer.  He  must  perform  his  contract,  leaving  the  law  to 
dispose  of  the  proceeds  among  the  persons  found  entitled  thereto. 
Cheeves  v.  Anders,  107. 

17.  Life  Insurance. — The  Insurable  Intbbest  which  One  Partner  has 
▲8  SUCH  IK  the  Life  of  Anotheb  ceases  on  the  dissolution  of  the  firm. 
Cheeves  v.  Anders,  107. 

18.  Life  Insurance. — The  Insurable  Interest  which  a  Partnership  has 
IN  the  Life  of  One  of  Its  Members,  where  he  does  not  owe  the  firm  any* 
thing  and  its  property  is  sufficient  to  discharge  its  obligations,  is  lim* 
ited  to  the  premiums  paid  out  of  the  partnership  assets,  with  interest 
thereon.  Therefore,  on  the  death  of  the  insured  partner,  his  heirs  or 
representatives  are  entitled  to  all  the  proceeds  of  the  insurance  upon  his 
life,  except  such  as  will  reimburse  the  other  partner  for  his  share  of  the 
moneys  paid  for  such  insurance,  with  interest.     Cheeves  v.  Anders,  107. 

19.  Life  Insurance. — If  a  Policy  is  Assigned  to  a  Person  haying  no  In 
SURABLE  Interest  in  the  life  of  the  person  insured,  such  assignee  will 
hold  the  proceeds  as  trustee  for  tho  benefit  of  those  entitled  to  receivo 
thorn.    Cheevet  v.  Andertt  107. 
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SO.  LiFB  Iksuranob. — Fraudulent  Acts  or  ait  Inscrakcs  Aokitt  in  send- 
ing  an  application  and  certificate  of  medical  examination  fraudnlent  in 
whole  or  in  part  to  his  company,  upon  which  it  acts  in  issuing  a  pol- 
icy,  is  a  fraud  upon  the  company  aloue,  and  the  iusured  cannot  com< 
plain  after  the  company  has  treated  the  policy  as  a  binding  contraoti 
Malhoit  V,  Metropolitan  etc.  Ins.  Co.,  336. 

Sl>  Life  Insurance — Waiver  of  Con  ditions.  —An  application  for  life  inanr* 
ance  and  medical  examination  are  preliminaries  solely  for  the  benefit 
and  protection  of  the  insurer  in  issuing  the  policy.  He  may  entirely 
dispense  with  or  waive  them,  and  issue  a  policy  which  is  valid  and  bind* 
ing.      Malhoit  v.  Metropolitan  etc.  Ins.  Co.,  336. 

22.  Life  Insurance — Fraud  in  Effecting— Recovery  of  Premiums.  —  A 
policy  of  life  insurance  regular  in  every  respect,  except  that  through  the 
fraud  of  the  insurance  agent  there  has  been  no  medical  examination  of 
the  insured,  and  the  application  has  not  been  signed  by  him,  although  ifc 
purports  to  have  been,  and  the  whole  transaction  has  taken  place  with- 
out his  knowledge  or  consent,  is  voidable  at  the  election  of  the  insurer, 
but  not  absolutely  void,  and  the  insured  cannot  recover  premiums  paid 
thereon  if  the  insurer  has  treated  the  policy  as  a  valid  subsisting  con* 
tract.     Malhoit  v.  Metropolitan  etc.  Ins.  Co.,  336. 

23.  Life  Insurance — Fraud  in  Procuring — Recovery  of  Premiums.— An 
insured  person  induced  by  false  representations  material  to  him  to 
take  out  a  policy  upon  his  life  may  elect  to  rescind  and  avoid  the  pol' 
icy,  and  is  then  entitled  to  recover  the  premiums  paid,  but  if  such  false 
representations  are  not  material  to  him,  and  are  a  fraud  upon  the  in- 
surer alone,  he  is  not  entitled  to  recover.  Mallioit  v.  Metropolitan  tie. 
Ins.  Co.,  336. 

24.  Death  by  "Accident"  means  death  from  any  unexpected  event  which 
proceeds  from  an  unknown  and  unforeseen  cause,  happening  without  the 
design  of  the  person  acted  upon.  Lovelace  v.  7'ravelera'  Protective  Assn., 
638. 

25.  Accident.— Death  from  Direct  Violence  of  a  third  party  may  be 
an  accident  within  the  meaning  of  a  policy  insuring  the  life  of  the  de* 
ceased.    Lovelace  v.  Travelers'  Protective  Assn.,  638. 

26.  Accident. —  Gross  Neolioencs  of  the  insured  does  not  defeat  recovery 
npon  an  accident  insurance  policy.  Lovelace  v.  Travelers'  Protective 
Assn.,  638. 

27.  Accident,  What  is.  —  A  hotel  guest,  who  during  the  illness  and 
absence  of  the  proprietor  voluntarily  attempts  to  remove  a  third  per- 
son from  the  hotel  office  by  force  for  boisterous  conduct,  and  ia 
killed  by  him  in  the  attempt,  suffers  death  by  accident  within  the 
meaning  of  a  policy  merely  insuring  against  "death  by  accident.'* 
Lovelace  v.  Travelers'  Protective  Assn.,  638. 

28.  Pleading  —  Nonprejudicial  Error.  —  If  a  policy  of  fire  insurance^ 
as  an  exhibit,  is  made  part  of  the  petition,  and  is  admitted  by  the 
answer,  it  becomes  a  part  of  the  record.  Hence,  if  some  of  its  provi* 
sions  are  again  pleaded  in  the  answer  as  substantive  matters  of  defense, 
and  the  answer  is  demurred  to,  it  is  not  prejudicial  error  to  sustain  tha 
demurrer.     Home  etc.  Int.  Co.  r.  Bean,  711. 

INTEREST. 
Whbm  Dbducted  on    Entkkino  Judgment. — Unearned  interest  paid  ia 
advance  must  be  deducted  from  the  amount  of  recovery,  in  entering 
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judgment  on  notea  before  maturity,  at  the  election  and  by  the  rolantarj 
•ot  of  the  payee.     IlUmis  Steel  Co.  v.  O'Donnell,  245. 

8m  Associations;  Lsoacies,  2,  3;  Mobtoaobs,  2;  Usokt. 

INTERSTATE  COMMERCE. 

I.  OriqikaIi  Packaob. — If  bottles  of  iutoxicating  liquor,  each  inclosed  in 
a  sealed  paper  box,  and  all  the  paper  boxes  packed  in  a  wooden  box, 
are  shipped  from  oue  state  to  another,  where  each  sealed  paper  box  u 
■old  separately,  the  wooden  box,  and  not  each  sealed  paper  box,  is  the 
*'  original  package";  and  such  sale,  without  authority,  is  in  violation  of 
the  state  law  regulating  the  license  and  sale  of  malt,  spirituous,  and 
▼inous  liquors.     Haley  v.  SUiU,  718. 

S.  Teleokafh  Companiks. — Telegraph  messages  transmitted  by  a  company 
from  and  to  points  within  oue  state,  although  traversing  another  state  in 
the  route,  do  not  constitute  interstate  commerce,  and  are  subject  to  the 
tariff  imposed  by  the  state.     Leaiell  v.   Wfatem  Union  Tel.  Co.,  798. 

S,  Intozicatino  Liquors. — A  statute  providing  that  no  action  shall  b« 
maintained  in  the  state  upon  any  claim  or  demand  for  intoxicating 
liquors  purchased  out  of  the  state  with  intention  to  sell  them,  or  any 
part  thereof  therein,  is  not  in  violation  of  that  clause  of  the  federal 
constitution  giving  to  Congress  the  power  to  regulate  commerce  be- 
tween the  states,  when  applied  to  a  purchase  made  outside  the  state 
with  intent  to  sell  at  retail  therein  in  violation  of  its  law.  KnowUon  r. 
Doherty,  349. 

4.  Constitutional  Law.  —  A  statute  forbidding  transportation  of  dis- 
eased or  infected  livestock  through  the  state  is  void  as  an  attempt  to 
regulate  or  prohibit  interstate  commerce.     Grimes  v.  Eddy,  653. 

&  Constitutional  Law — Diseased  Aniuals. — Although  a  state  has  no 
power  to  prohibit  the  transportation  of  infected  livestock  through  it  by 
common  carriers,  it  has  the  right  to  restrict  the  manner  and  mode  of 
■nch  transportation  to  railroads  and  steamboats,  if  necessary  to  prevent 
tiie  spread  of  contagion  and  disease.     Gfrimet  v.  Eddy,  653. 

INTOXICATING  LIQUORS. 
CoNn.iCT  07  Laws. — A  vendor  who  sells  intoxicating  liquors  in  one  state 
where  such  sale  is  valid  to  a  purchaser  who  intends  to  sell  them  at  re- 
tail  iu  another  state  where  such  sale  is  illegal  cannot  maintain  an  ac- 
tion for  their  price  in  the  latter  state  if  such  action  is  prohibited  by 
statute,  although  he  did  not  know  of  the  illegal  intention  of  the  par- 
•hassr  nor  participate  therein.  Knowlton  v.  Doherty,  349. 
See  Gamino;  Intkhstatb  Comubrcb,  1,  3k 

JOINT  LIABILITY. 
1.   JvDOMBNT  AGAINST  CoTKESPASSERS. — An  Unsatisfied  Judgment  against 

one  tort-feasor  upon   which  execution  has  issued  is  no  bar  to  a  suit 

against  another.     Cleveland  t.  Bangor,  326. 
t,   JuDOMBNT  AGAINST  CoTORTFBASORS. — An  Unsatisfied  judgment  against  a 

street  railway  for  injury  received  by  reason  of  an  obstruction  in  a  street 

is  no  l>ar  to  an  action  against  the  city  for  the  same  cause  of  aotion. 

Cleveland  r.  Bangor,  326. 
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JOINT  TENANCY. 
See  CoTBNANCT,  2,  SL 

JUDGES. 
DiSQUALinoATlONS.  —  That  the  8ame  question  of  law  arises,  or  the  Mm* 
character  of  facts  is  involved  in  two  prosecutious,  does  not  disqualify 
•  jndge  from  sitting  in  one  by  reason  of  his  having  been  county  at« 
tomey  in  the  other.     Koenig  v.  State,  35. 
See  Judgments,  1. 

JUDGMENTS. 

1.  The  Failure  of  the  Judue  to  Sign  a  Judgment  does  not  invalidate 

it,  though  the  statute  provides  that  he  shall  subscribe  the  records  of 
his  court.  Such  statute  is  directory  only,  and  his  omission  to  comply 
with  it  does  not  render  the  judgment  inoperative  or  void.  Seott  y. 
Bokman,  767. 

2,  Judgments  of  United  States  Courts  as  Domestic  Judgments. — Courts 

of  the  United  States  within  a  particular  state  are  not,  in  that  state, 
regarded  as  foreign  courts.  Their  judgments,  in  all  respects,  aa  to 
remedies  are  treated  as  domestic  judgments.  First  Nat.  Bank  r. 
Sloman,  707. 

5.  Res  Judicata. — An  Equitable  Defense  not  Pleaded  in  an  action  at 

law  does  not  become  res  judicata.  Hence,  a  defendant  sued  on  a  prom« 
issory  note  and  submitting  to  the  recovery  of  judgment  thereon  is  not 
precluded  from  maintaining  a  bill  in  equity  on  the  theory  that  the  note 
was  purchased  by  his  trustee  out  of  trust  funds  at  a  discount,  but  in  the 
name  of  the  judgment  creditor,  and  a  court  of  equity  may  restrain  the 
enforcement  of  the  judgment,  and  compel  the  holder  to  accept  payment 
out  of  the  trust  funds,  and  limit  the  amount  to  be  paid  to  the  sum  actu* 
ally  paid  out  by  the  trustee.  Petrie  v.  Badenoch,  503. 
i.  Res  Judicata  —  A  Partt  cannot  Relitigate  Matters  which  H« 
might  have  Interposed. — If  he  fails  to  plead  or  prove  a  fact  which  he 
might  have  pleaded  or  proved,  or  makes  any  other  mistake  during  the 
progress  of  the  action,  this,  while  the  judgment  remains  in  force,  can* 
not  limit  its  effect.     Freeman  v.  McAninch,  79. 

6.  Res  Judicata,  Evidence  to  Disprove. — Where  it  appears  from  the 

record  of  a  cause  that  a  question  has  been  presented  and  decided,  extrin< 
sic  evidence  is  not  admissible  to  limit  the  effect  of  the  record  by  proving 
that  the  parties  on  the  trial  of  the  former  action  limited  their  contro* 
versy  to  certain  specific  property  less  than  that  which  the  record  show* 
to  have  been  in  issue  between  them.  Hence,  where  the  record  shows  an 
action  to  recover  the  possession  of  land,  and  a  verdict  and  judgment  ia 
favor  of  the  plaintiff  for  the  whole,  parol  evidence  is  not  admissible  to 
prove  that  the  only  question  litigated  was  one  of  boundary,  and  that  the 
title  to  a  part  of  the  tract  recovered  was  not  submitted  for  decision  nor 
decided.  Freeman  v.  McAninch,  79. 
6.  Collateral  Attack. —  Although  mere  irregularities  in  the  conduct 
of  a  proceeding  do  not  subject  the  decree  rendered  therein  to  a  col< 
lateral,  or  even  under  some  circumstances  to  a  direct,  attack,  yet 
when  the  allegations  in  the  pleadings  that  are  essential  to  the  jurisdic- 
tion of  the  court  are  nntrue,  and  if  the  truth  had  appeared  upon  the 
Kcord  it  would  have  been  the  duty  of  the  court  to  have  dismissed  th« 
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•uit  for  want  o(  JnrisdictioQ,  the  proceedings  therein  ar«  subject  to 
collateral  attack.     Spnaqer  v.  Shavender,  791. 

9.    COLLATBRAL  ATTACK— AdHINISTRATIOX   OT    PrOFIRTT  OV  LiTIMO   PkB- 

SON. — Although  the  children  of  a  person,  under  a  misapprehension  of 
facts,  admit  an  allegation  in  a  proceeding  for  the  sale  of  their  ances* 
tor's  land  by  his  administrator  that  he  is  dead,  and  submit  to  a  decree 
for  the  sale  of  the  land,  yet  they  may  impeach  such  decree  in  a 
collateral  proceeding,  and  avoid  the  estoppel  of  title  derived  through 
it  by  showing  that  their  ancestor  was  living  at  the  date  of  the  decree. 
Springer  v.  Shavender,  791. 

8.  An  Assionhxnt  or  a  Jcdoment  is  not  liable  to  be  defeated  by  a  sub* 
sequent  garnishment  of  the  judgment  creditor.     Scott  v.  Sohman,  767. 

See   Appkal^   1;   Attachmbnt,    2;   Creditob's  Suit;  Intbeist;   Join* 

LlABILITT. 

JUDICIAL  NOTICR. 
See  EviDBNOB,  7-0. 

JUDICIAL  SALES. 
L  JvsiOLAL  Salbs  of  Rbal  Rstatb. — The  rule  of  caveat  emptor  applies  to 
one  who  purchases  real  estate  at  a  judicial  sale  thereof.  Pope  y.  Ben* 
iter,  703. 
2.  Thb  Rulb  07  Caybat  Emptor  applies  to  judicial  sales,  and  a  convey* 
ance  made  to  a  purchaser  thereat  has  no  greater  effect  and  transmits 
no  greater  estate  than  a  quitclaim  deed  from  the  judgment  debtor. 
BtUler  y.  FUzgeraid,  741. 

See  Plbdob,  2. 

JURISDICTION. 
See  Criminal  Law. 

JURY  AND  JURORS. 
See  Trial,  1-3. 

LANDLORD  AND  TENANT. 

L  Condition  in  Lbasb— Public  Polict. — A  covenant  in  a  lease  that  if  the 
tenant  shall  become  embarrassed,  or  make  an  assignment  for  the  ben- 
efit of  creditors,  or  be  sold  out  at  sheriff's  sale,  the  rent  for  the  balance 
of  the  term  shall  at  once  become  due  and  payable,  and  shall  be  first 
paid  out  of  the  proceeds  of  such  assignment  or  sale,  is  not  against  pub. 
lie  policy.  Under  it  the  landlord  is  entitled  to  one  year's  rent  in  ad- 
▼ance  on  the  distribution  of  the  proceeds  of  a  sheriff's  sale  of  the  tenant's 
property.     Piatt  v,  Johnson,  S77. 

S.  Unlawful  Usb  of  Premises  bt  a  Subtenant  is  a  breach,  whether 
known  to  the  lessee  or  not,  of  a  condition  in  the  lease  not  to  make  or 
suffer  any  waste  or  any  improper,  unlawful,  or  offensive  nse  of  the 
premises.     Miller  v.  PreseoU,  434. 

S.  Absiqneb  of  Leasb  bt  Virtue  of  Insolvbnot  Procxbdinos. — While 
there  is  no  privity  of  contract  between  a  lessor  and  an  assignee  of  the 
term,  there  is  a  privity  of  estate  rendering  the  assignee  liable  upon  the 
covenants  of  the  lease  so  long  as  he  holds  the  term.     This  rule  appliee 
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to  assignees  in  bankruptcy  and  insoWeney,  providing  they  take  poa* 

session.     Bell  r.  American  Protective  League,  481. 
4i  Ak  AsaiGNEK  or  a  Lbase  or  ak   Assigneb  in  Bankruptcy  of  tha 

lessee  may  relieve  himself  from  further  responsibility  by  assigning  tha 

term  to  another,  however  irresponsible  the  latter  may  be.      Bdl  r. 

American  Protective  League,  481. 
6.  Waivkr  of  Forfeiture  of  Lease. — The  right  to  declare  a  forfeitnra 

secured  by  covenant  in  a  lease  may  be  waived  by  parol.     Motet  r. 

Loomia,  194. 

6.  A  FORFBITURI  13  NOT  WAIVED  BY  THE  ACCEPTANCE  OF  ReNT  ALREADY 
Accrued  under  a  receipt  specifying  that  it  is  not  to  waive  any  breach 
of  the  covenants  and  conditions  of  the  lease.     Miller  v.  Preacotl,  434. 

T.  Estoppel  to  Enforce  Forfeiture.  —  A  landlord,  who  by  his  words  and 
conduct  causes  his  tenants  to  believe  that  he  does  not  intend  to  enforoa 
a  forfeiture  provided  for  in  the  lease,  is  estopped  to  avail  himself  of 
tha  forfeiture  after  his  tenants  have  acted  under  such  baliaf,  Mo$e$  T. 
Loomii,  194. 

See  Beceivebs. 

LATERAL  SUPPORT. 
See  Damages,  9;  Real  Property,  1-3. 

LEASK 

Baa  Landlord  ahd  Tenant;   Specific  Perforhanob,  1;  Vbndob  aho 

Purchaser,  4,  6. 

LEGACY. 

1.  Real  Estate  when  Bound  for  Payment  of.— The  blending  of  the  real 

and  personal  estate  in  the  residuary  clause  in  a  will  binds  the  real  es- 
tate for  the  payment  of  legacies.     Shan't  Appeal,  889. 

2.  Interest  on. — After  legacies  become  due  and  payable  they  are  matured 

obligations  against  the  estate,  and  bear  interest  at  the  legal  rate. 
Sloan's  Appeal,  889. 
8.  Interest  on.  —  If  the  settlement  of  an  estate  is  delayed  by  litiga. 
tiou,  the  pecuniary  legatees  are  entitled  to  legal  interest  on  their  leg. 
acies,  although  the  executor  is  unable  to  realize  that  much  interest  in 
income  from  the  estate,  and  the  residuary  legatees  cannot  complain,  aa 
the  estate  is  charged  with  the  payment  of  debts  and  pecuniary  legaciea 
first,  and  not  until  this  is  done  is  the  residue  ascertained  or  tha  extant 
of  their  interest  determinable..  Shan't  Appeal,  889. 

LEGISLATURE. 
Saa  BoASDS  of  Hbalth;  Municipal   Corporations,  1}  Fouci  Powkk| 

Taxes. 

LETTERS. 
See  Evidence,  1. 

LIBEL. 
1.  Definition. — Any  printed  or  written  statement  which  falsely  and  ma- 
liciously charges  another  with  the  commission  of  a  crima  ia  libelooa 
per  aa.     World  Publishing  Co.  v.  MulUn^  737. 
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I.  Evidence  ot  General  Report  that  plaintiff  is  guilty  of  the  imputed 
offense,  or  of  defendant's  suspicions  of  his  guilt,  is  not  admissible  in  ao> 
tions  of  libel  or  slander  for  the  purpose  of  reducing  damages.  Sickra 
V.  Small,  344. 

I.  PuBLisHiNQ  Words  ArrRiBOTED  to  Another. — A  newspaper  publishing 
a  report  as  coining  from  another  person  is  answerable  therefor  if  such 
report  is  false  and  libelous.      World  Publishing  Co.  v.  Mullen,  737. 

4,  Construction  op  Words.  —  la  determining  whether  the  words  of  m 
publication  are  libelous,  the  court  will  not  resort  to  any  technical 
construction  of  the  language  used,  but  the  court  and  the  jury  will  read 
the  words,  as  they  would  read  them  elsewhere,  in  their  ordinary  and 
popular  sense.  Courts  no  longer  strain  to  find  an  innocent  meaning  for 
words  prima  facie  defamatory,  nor  do  they  put  a  forced  constmctioa 
npoa  words  which  might  fairly  be  deemed  harmless.  World  Publishing 
Co.  V.  Mullen,  737. 

6.  Pleading.  —  A  complaint  averring  that  defendant  publislied  a  state- 
ment to  the  effect  that  plaintiff  had  brought  two  actions  upon  certain 
policies  of  insurance,  that  there  were  a  number  of  suspicious  circum- 
■tances  at  the  time  of  the  loss,  and  it  was  reported  that  the  plaintiff 
had  fired  his  building,  and  tliat,  as  a  result  of  the  investigation,  the 
insurer  had  refused  to  pay  the  loss,  and  his  agent  says  he  has  sufficient 
ground  for  contesting  the  loss,  but  refuses  to  state  what  facts  are  in  his 
possession  in  regard  to  the  plaintiff's  complicity,  discloses  the  pnblica- 
tion  of  matter  libelous  per  se,  without  the  aid  of  colloquium  or  innuendo 
or  any  allegation  of  special  damages.  World  PublisMng  Co.  v.  Mullen, 
737. 

6.  A  Charge  of  a  Crime  to  be  Libelous  need  not  be  expressed  in  th« 

technical  language  essential  to  a  good  indictment,  if  the  obvious  mean- 
ing of  the  words  employed  is  to  impute  to  a  person  the  commission  of  a 
crime  or  to  subject  him  to  public  ignominy  or  disgrace.  World  Pub- 
lishing Co.  V.  Mullen,  737. 

7.  Damages  in  actions  of  libel  or  slander  are  measured  by  the  injury  caused 

by  the  words  published  and  not  by  the  moral  culpability  of  the  writer 
or  speaker.     Sickra  v.  Small,  344. 

8.  EviDBNCB  IN  Mitigation  or  Damages. — In  actions  of  libel  or  slander  the 

defendant  may  introduce  evidence  in  mitigation  of  damages  that  plain- 
tiff's general  reputation  as  a  man  of  moral  worth  is  bad,  and  may  also 
show  that  his  general  reputation  is  bad  with  respect  to  that  feature  of 
eharacter  covered  by  the  defamation  in  question.     Sickra  v.  Smalls  344. 

UCENSE. 

8m   MuNIdPAL  COBFORATIONSy   %-t,  IL 

LIENS. 
LuN  vpon  Opera  Housi  tob  Materials  Supplied  roR  Stags  and  Scenic 
OuTrrr. — Scenery  and  other  articles  forming  the  stage  and  scenic  out- 
fit of  an  opera  honse  are  part  and  parcel  of  the  edifice  as  such,  being 
essential  to  the  completeness  of  a  building  of  that  kind.  Hence,  one 
who  furnishes  such  articles  furnishes  material  for  the  improvement  of 
Teal  estate,  and  is  entitled  to  a  special  lien  therefor  upon  the  opera 
house  and  premises,  under  a  statute  giving  to  persons  furnisbiug  mate« 
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rial  for  the  improvement  of  real  estate  a  special  Iten  npon  th*  real  eiteto 
itself.     WaycroM  Opera  Hotise  Co.  v.  Sossman,  144. 
See  ArrACHMENT,  3,  4. 

LIFE  TENANTS. 
See  Adverse  Possession,  1. 

LIMITATIONS  OF  ACTIONS. 
Fbaud  in  Concealing  Cause  of  Action. — In  suits  in  equity  seeking  relief 
on  the  ground  of  fraud,  if  ignorance  of  the  fraud  has  been  produced  by 
affirmative  acts  of  the  guilty  party  in  concealing  facts  from  the  com* 
plainant,  the  statute  of  limitations  will  not  bar  relief  if  the  suit  was 
brought  within  the  proper  time  after  the  discovery  of  the  fraud.  I| 
the  fraud  is  concealed,  or  is  of  such  a  character  as  to  conceal  itself,  so 
that  the  party  injured  remains  in  ignorance  without  any  fault  or  want  of 
diligence  on  his  part,  the  statute  does  not  begin  to  run,  though  there  are 
no  special  circumstances  or  efforts  on  the  part  of  the  persons  commits 
ting  the  fraud  to  conceal  it  from  the  diligence  of  the  other  party. 
Dorsey  Machine  Co.  v.  McCaffrey,  290, 

See  Corporations,  10;  Partnership,  4;  PLEADiNa,  fi. 

LIVERY-STABLE  KEEPERS. 
See  Bailments. 

LIVESTOCK. 
See  Carbibbs,  2;  Intbbstatb  Commerce,  4,  6;  Bailboads,  9,  10;  Sta'N 

UTSS,  5. 

LUNATICS. 
See  Insane  Persons. 

MANDAMUS. 
Railways. — ^Mandamus  will  not  Issue  to  Compbl  the  doing  of  an  aot 
which  it  appears  that  the  person  against  whom  the  writ  is  sought  is  not 
able  to  do.  Hence,  it  'will  not  issue  to  compel  a  street  railway  to 
pave  the  street  between  its  tracks  when  it  has  no  means  with  which 
to  do  the  work  and  no  ability  to  borrow.  Benton  Harbor  v.  SL  Jotefk 
etc  By.  Oo.t  553. 

MANSLAUGHTER. 
See  HoHiciOE,  2-8. 

MARRIAGE  AND  DIVORCE. 

1.  Mabbiaoe — Evidence.— Presumption  of  marriage  arising  from  cohaU> 
tation,  repute,  and  declarations  is  rebutted  by  a  subsequent  actual  mar^ 
riage  with  another  person,  and  the  assumption  of  similar  relations. 
Hiler  v.  People,  221. 

9,  Mabbiaoe  Lbqal  at  Common  Law  consists  of  a  oontraet  and  consent  per 
verba  de  presenti,  or  if  made  per  verba  de  futuro  cum  copula,  the  ecpula 
is  presumed  to  have  been  allowed  on  the  faith  of  the  marriage  promise, 
and  that  the  parties,  at  the  time  of  the  copulat  accepted  each  other  aa 
hosband  and  wife.     Hikr  v.  People^  221. 
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X  DiVORCB— DUTT  OT  FaTHKR  TO  SUPPORT  CHILD  AWAKDBD  TO  MOTHER. — 
A  decree  of  divorce  granted  to  a  wife,  cominitting  to  her  the  oare  and 
custody  of  her  minor  child,  entirely  relieves  the  father  from  any  legal 
obligation  to  support  the  child,  except  such  as  may  be  imposed  upoa 
him  by  the  original  or  any  subsequent  decree  in  the  divorce  proceedings. 
Hallv.  Oreen,  311. 

4i  Divorce — Dott  o»  Father  to  Support  Chii.i>. — A  wife  who  is  granted  a 
divorce  and  the  custody  and  care  of  her  minor  child  cannot*  maintain 
an  independent  action  against  the  father  for  the  support  of  the  child 
thereafter,  if  the  decree  of  divorce  is  silent  as  to  any  allowance  for  the 
support  of  such  child.  Hall  v.  Oreen,  311. 
See  BiGAMT,  2-8. 

MARRIED  WOMEN. 
Sea  HtrsBAMD  and  Wife;  Statctss*  L 

MASTER  AND  SERVANT. 

1.  Seleotion  Of  Servants  —  Master's  Dutt  and  Liabilitt. — A  master 

owes  to  each  of  his  servants  the  duty  of  using  reasonable  care  and 
caution  in  the  selection  of  competent  fellow-servants,  and  in  retaining 
only  those  who  are.  If  he  fails  to  perform  this  duty,  and  an  injury  is 
occasioned  by  the  negligence  of  an  incompetent  or  careless  servant,  the 
master  is  responsible  to  the  injured  employee,  not  for  the  mere  negligent 
act  or  omission  of  the  incompetent  or  careless  servant,  but  for  his  own 
negligence  in  not  discharging  his  own  duty  toward  the  injured  servant. 
Norfolk  etc  R.  R.  Co.  v.  Hoover,  392. 

2.  Injury  to  Fellow-sebvant — What  Necessary  to  Make  Master  Lia- 

ble.— If  a  servant  sues  his  master  for  injuries  resulting  froni  the  neg« 
ligence  of  a  fellow.servant,  he  must,  to  recover,  prove  that  some 
negligence  of  the  latter  caused  the  injnry,  and  that  the  master  was  neg- 
ligent  either  in  the  selection  of  the  fellow-servant  or  in  retaining  him. 
Norfolk  etc.  R.  R.  Co.  v.  Hoover,  392. 

8.  Injury  to  Fellow-servant— Concurring  Negliqencb — Instructiond. 
To  justify  a  recovery  by  a  servant  against  a  master  for  injuries  re- 
ceived through  the  negligence  of  a  fellow-servant,  the  negligence  of 
the  fellow-servant  and  the  additional  negligence  of  the  master  in  em- 
ploying that  particular  servant  whose  negligence  caused  the  injury 
must  concur;  and  instructions  to  the  jury  concerning  the  master'* 
negligence  in  selecting  the  plaintiffs  fellow-servants  should  clearly 
restrict  it  to  the  selection  of  the  one  who  caused  the  injury.  Norfolk 
etc.  R.  R.  Co.  V.  Hoover,  392. 

4.  Contributory  Negligence  —  Sudden  Peril.  —  A  servant,  whether 
minor  or  adult,  without  fault  on  his  part,  suddenly  placed  in  a  posi- 
tion of  peril  by  his  employer,  is  not  guilty  of  contributory  negligence 
in  failing  to  quickly  decide  and  act  upon  the  wisest  course  to  escape 
the  threatened  danger.     Neihon  v.  Hillside  Coal  etc  Co.,  886. 

ft.  Minor  Employee— Negligence  — Quesi'ion  tOR  Jury.— If  a  minor, 
who  has  not  reached  the  age  when  capacity  to  see  and  appreciate  dan- 
ger is  presumed,  is  employed  to  do  one  kind  of  work  and  then  placed 
at  another  employment  more  dangerous  in  character,  it  is  the  duty  of 
the  employer  to  see  that  he  receives  such  instruction  as  informs  him 
of   the  danger  sorrounding  him,  to  enable  him  M  imt  aa  practicable 
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to  avoid  it.  The  failure  to  perform  this  duty  renders  the  etnployav 
liable  in  case  of  injury  to  the  servant.  Neilson  v.  Hillside  Coal  etc  Oo.^ 
886. 

See  Railroads,  17,  20-22;  TELEoaAPH  Comfa:<irs,  8. 

MECHANIC'S  LIEN. 

1.  A  Mechanic's  Lien  may  be  Acquired  by  a  Corporation,  whether  dob 
mestic  or  foreign,  under  a  statute  providing  for  a  lien  in  favor  of  any  per- 
son.    Chapman  v.  Bretoer,  779. 

S.  A  Corporation,  whether  Foreign  ok  Dohbstic,  may  Acquirs  ani> 
Enforce  a  Mechanic's  Lien  under  a  statute  conferring  the  right  to 
such  lien  upon  any  person.     Chapman  v.  Brewer,  779. 

Z,  A  Mechanic's  Lien  may  be  Verified  by  an  agent  of  the  corporation 
upon  his  information  and  belief.     Chapmanv.  Bretoer,  779. 

4.  A  Statement  in  a  claim  for  a  mechanic's  lien  need  not  disclose  the  dates 
of  the  performance  of  labor  or  furnishing  material  where  it  appears 
that  such  performance  or  furnishing  was  within  the  time  required  by 
law  to  entitle  the  claimant  to  a  lien.  It  is  sufficient  to  show  when  the 
last  labor  was  done  or  the  last  material  famished.  Chapman  v.  Brewer , 
779. 

fi.  Mistake,  Evidence  to  Correct, — The  statement  in  a  claim  for  a  me» 
chanic's  lien  that  the  commencement  to  furnish  material  or  perform 
labor  was  in  December,  when  it  was  in  fact  in  November,  may,  by 
parol  evidence,  be  shown  to  be  incorrect,  and  the  lien  to  be  made  to 
relate  to  the  true  date  of  such  commencement.  Chapman  v.  Brewer, 
779. 

ft  A  Mechanic's  Lien  is  not  Waived  by  the  fact  that  the  person  furnish- 
ing  idaterial  has  or  reserves  a  vendor's  lien  thereon.  Cliapman  v. 
Brewer,  779. 

7.1Mechanic's  Lien  is  hot  Waived  by  a  Stipulation  in  the  agreement  for 
the  furnishing  of  material  or  the  performing  of  labor  that  the  person 
furnishing  or  performing  it  shall  have  a  lien  upon  all  fixtures,  machin- 
ery, etc.,  and  real  estate  where  such  machinery  is  placed,  where  there 
is  nothing  more  definite  in  the  contract  as  to  the  nature  and  extent  of 
the  lien  thus  contracted  for.     Chapman  v.  Brewer,  779. 

%,  The  Taking  of  a  Mortgage  on  the  Same  Property  upon  which  thb 
Creditor  Claims  a  Statutory  Lien  does  not  necessarily  waive  or  dis- 
place the  lien.  The  mortgage  may  be  regarded  as  cumulative  security. 
Cliapman  v.  Brewer,  779. 

iL  A  M  ECHANic's  Lien  is  not  waived  by  the  Taking  ot  a  Note  and  Mort- 
OAOB  for  the  amount  of  the  debt  unless  they  are  accepted  in  payment,  or 
looked  apon  and  treated  by  the  parties  ai  a  waiver  of  the  right  to  claim 
a  lien,  or  it  would  be  inequitable,  as  between  the  parties,  to  permit  the 
holding  of  the  additional  security  and  also  the  enforcement  of  the  lien. 
Chapman  v.  Bretoer,  779. 

10.  Thb  Verification  of  a  Claim  bt  a  Person  who  appears  by  his  oath 
to  be  the  book-keeper  and  treasurer,  and  a  member  of  the  company  ia 
whose  behalf  the  claim  is  made,  is  made  by  the  proper  person.  Chctp» 
man  v.  Brewer,  779. 

11.  Effect  of  Absolutk  Assignment  or  Claim. — ^If  one  entitled  to  a  me- 
chanic's lien  makes  an  absolute  assignment  of  the  sum  due  him,  and 
not  merely  as  security,  a  lien  statement  filed  by  him  on  his  own  ac-^ 
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aonnt  after  sncli  Hsignment,  though  within  the  statutory  time,  ia  void, 
and  will  not,  therefore,  inure  to  the  benefit  of  his  assignee.  Davi$ 
r.  Crookston  Water  Works  etc.  Co.,  622. 

12.  Effect  or  Assionino  Claim  as  Collateral  SEcaRiTT. — Though  one 
entitled  to  a  mechanic's  lien  assigns  the  stun  due  him  to  another  as 
collateral  security  for  the  payment  of  a  debt,  he  still  has  sufficient 
interest  to  entitle  him  to  file  a  lien  statement  afterward  within  the 
statutory  time,  which  will  secure  bis  equitable  rights  in  the  claim  as« 
signed,  and  also  inure  to  the  benefit  of  his  assignee.  Davis  v.  Crook- 
ston Water  Works  etc.  Co.,  622. 

IS.  Mechanic's  Lien  and  Mortgage — Conflict  between. — One  taking  a 
mortgage  on  realty  is  bound  to  know  whether  material  has  been  fur- 
nished or  labor  performed  in  the  erection,  repair,  or  removal  of  im- 
provements thereon,  and  the  mortgage  is  subject  to  the  lien  for  materials 
eommenced  to  be  furnished  or  labor  commenced  to  be  performed  prior 
to  its  execution.  Chapman  v.  Brewer,  779. 
See  Evidence,  10. 

MISREPRESENTATIONS. 
8m  PAMAQiti,  7,  8;  Estoppel,  1,  2;  Fkaud;  Vjindor  and  Pobohasbb,  & 

MISTAKE. 
See  Dbeds,  2-5;  Mechanic's  Lien,  6. 

MONOPOLIES. 

1.  Incorporation  of  an  organization  or  combination  to  monopolize  a  busi< 
ness,  and  the  transfer  to  it  of  the  property  of  its  members,  do  not 
purge  it  of  its  illegality.     Distilling  etc.  Co.  v.  People,  200. 

SL  Corporation  Charter  cannot  Authorize. — A  charter  authorizing  a 
corporation  to  engage  in  a  general  distillery  business,  and  to  own  the 
property  necessary  for  that  purpose,  does  not  authorize  it  to  form  a 
trust  and  combination,  and  create  a  monopoly  of  such  business.  Distil- 
ling  etc.  Co.  v.  People,  200. 

Si  Combination  or  Trust  organized  to  control  the  manufacture  and  sale 
of  all  distillery  products,  and  to  thus  dictate  the  amount  to  be  mannfac- 
tnred  and  the  selling  price,  is  illegal  and  void.  Distilling  etc  Co.  T. 
Pei^kt  200. 

See  Corporations,  ^ 

MORTGAGES. 
1.  Consideration. — A  Mortqaqe  Given  fob  thb  Purposb  o»  Paying  a 
Pre-existino  Indebtedness  is  based  upon  a  sufficient  consideration, 
and  protects  the  mortgagee  to  the  same  extent  as  if  a  new  consideration 
had  been  given  when  the  mortgage  was  executed.     Chaffee  v.  Atiat 
Lumber  Co.,  763. 
t.  UsuRT — Interest  on  Foreclosube.  — If  a  mortgage  is  given  on  land  in  one 
state  to  secure  a  loan  payable  in  another,  the  law  of  the  former  state 
prevails  in  the  settlement  of  interest  upon  foreolosure,  provided  the 
money  loaned  is  used  in  that  state.     Jderoneg  t.  Atlanta  Building  etd 
Assn.,  841. 
See  Corporations,  5;  Insurance,  6,  7;  Mbchabio'i  Libn,  8,  9,  1^  Rao* 

roads,  7,  8. 
AM.  Bt.  Rep.,  Vol.  XLVIL  —68 
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MUNICIPAL  CORPORATIONg. 

1.  CON3TIT0TIONAL  Law  —  ExcLusiTB  Franohisb  bt  Munioipalitt. —  A 

onstitutioaal  provision  prohibiting  the  legislature  from  granting  "  any 
special  or  exclusive  privileges,  immunity,  or  franchise  whatever,"  ia 
not  a  restriction  upon  the  power  of  the  legislature  over  the  subject 
involved,  but  is  a  limitation  upon  the  manner  of  exercising  such  power, 
and  does  not  prohibit  a  city  of  the  metropolitan  class  from  contracting 
for  the  removal  therefrom  of  dead  animals,  garbage,  and  other  noxious 
and  unwholesome  matter,  though  the  privilege  thereby  conferred  upon 
the  contractor  is  exclusive.     Smiley  v.  MacDonald,  684. 

2,  LiCBNSB.  — An'Ordinanck  licensing  or  regulating  a  particular  business  or 
occupation  will  not  be  held  void  simply  because  it  provides  for  a  fund  to 
be  derived  from  license  fees.     Littlejield  v.  State,  697. 

8.  ErsRcisB  OF  Power  to  Licensk  or  Regulate  Bosiness  as  a  Sanitart 
Measure. — If  authority  is  conferred  upon  a  city  to  license  and  regu- 
late a  particular  business  or  occupation  as  a  sanitary  measure,  such 
power  must  be  exercised  in  the  interest  of  the  public  health  or  safety, 
and  not  as  a  means  of  raising  revenue.     Littlejield  v.  State,  697. 

4.  Ordinance  Prohibitinq  Sale  of  Milk  withodt  a  License  will  bb 
Upheld  when. — A  city  ordinance  prohibiting  the  sale,  or  keeping  for 
•ale,  of  milk  without  a  license  will  be  upheld  by  the  courts  if  it  is  plainly 
intended  as  a  police  regulation,  and  the  revenue  derived  from  the  li« 
cense  fee  is  not  disproportionate  to  the  cost  of  enforcing  the  ordinance 
and  regulating  the  business,  irrespective  of  how  the  city  applies  the 
fees  realized.     Littlejield  v.  State,  697. 

6.  Presumption  as  to  Validity  of  Ordinance  Prohibitino  Salb  of 
Milk  without  a  License.  — If  an  ordinance  prohibiting  the  sale,  or 
keeping  for  sale,  of  milk  without  a  license  is  clearly  within  the  gen* 
eral  powers  of  a  city,  it  is  presumed  to  be  reasonable,  and  will  not  be 
declared  void  by  the  courts  unless  it  is  shown  to  be  unreasonable.  Lit- 
tlejield V.  State,  697. 

■C  Power  to  License  Salb  or  Milk. — The  city  of  Omaha  has  power, 
under  its  charter,  to  license  and  regulate  the  sale  of  milk  within  its 
limits,  and  may  lawfully  exact  a  reasonable  license  fee  from  all  persons 
engaged  in  the  business.     Littlejield  v.  State,  697. 

7.  A  Municipal  Ordinance  Limiting  the  Places  within  a  City  in  which 
it  shall  be  lawful  to  inter  deceased  human  beings  is  not  void  on  its 
face.  It  is  valid  unless  it  unreasonably  restricts  the  rights  of  its 
citizens  to  procure  places  for  that  purpose  within  such  limits,  and  he 
who  claims  that  it  is  unreasonable  must  assume  the  burden  of  proving 
it  to  be  so.     Austin  v.  AusUn  City  Cemetei-y  Assn.,  114. 

8.  A  Power  to  Forbid  thb  Interment  of  Human  Beings  within  speci- 
fied limits  of  the  city  is  conferred  upon  the  municipality  by  a  charter 
authorizing  it  to  regulate  the  burial  of  the  dead  and  to  purchase,  estab- 
lish, and  regulate  one  or  more  cemeteries  within  or  without  the  city 
limits.     Austin  v.  Austin  City  Cemetery  Assn.,  114. 

9.  Jury  Trial. — If  a  municipal  ordinance  is  claimed  to  be  void  because 
unreasonable,  it  is  incumbent  upon  the  party  making  that  claim  to 
establish  it,  and,  if  the  facts  are  controverted,  they  must  be  deter* 
mined  by  a  jury.     Attstin  v.  Austin  City  Cemetery  Asan,,  114. 

IOl  Action  to  Reoovbr  Damages  for  Noncompliance  with  an  Obdi- 
MlNOB. — If  an  ordinance  of  a  municipality  is  a  governmental  measor* 
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which  it  might  enact  or  not,  no  liability  can  arim  against  the  city,  or 
those  appointed  to  carry  out  the  ordinance,  in  favor  of  a  person  suffering 
from  its  nonenforceraeut.     Fitch  v,  Seymour  Water  Co.,  258. 

11.  Reason  ABLE  NKss  of  Licensk  Feb  ExAcrED  is  Reviewable  bt  thb 
CoDRTS. — The  courts  have  power  to  inquire  into  the  reasonableness  of 
a  fee  exacted  by  a  city  in  the  exercise  of  its  power  to  license  or  regu- 
late any  particular  business  or  occupation,  but  they  will  give  a  wide 
latitude  for  the  exercise  of  legislative  discretion  in  the  matter.  Little' 
field  V.  State,  697. 

12.  Constitutionality  of  Act  providing  for  Special  Assessment.— The 
provisions  of  an  act  providing  for  a  special  assessment  on  the  property 
benefited  by  a  change  of  street  grade  are  not  unconstitutional  because 
they  do  not  give  the  owners  of  such  property  a  right  to  be  heard  as  to 
who  shall  be  appointed  assessors,  or  a  right  to  appeal  from  such  appoint- 
ment.    Kelly  V.  Minneapolis,  605. 

13.  Diversion  of  Surface  Water. — Under  constitutional  provision  provid* 
ing  that  private  property  shall  not  be  taken  or  "  damaged  "  without  com- 
pensation  being  first  paid,  a  municipal  corporation  which,  in  the  exercise 
of  a  statutory  power  authorizing  it  to  erect  and  maintain  waterworks 
interrupts  the  natural  flow  of  surface  water,  and  causes  it  to  flow  in 
increased  quantity  upon  a  lower  lot-owner's  land,  thereby  diminishing 
its  market  value,  must  make  compensation  for  the  damage  occasioned 
by  the  increased  flow.     Mayor  v.  Sikes,  132. 

14.  Damages  for  Change  of  Strket  Grade.  —If  a  city,  after  a  railroad 
right  of  way  has  been  acquired  over  a  street,  changes  its  grade,  so 
M  to  make  it  cross  over  the  railroad  tracks  on  a  bridge,  with  ap- 
proaches, instead  of  crossing  such  tracks  on  a  grade  crossing,  the 
railroad  company  is  under  no  obligation  to  pay  damages  to  the  own- 
ers of  permanent  buildings  abutting  on  such  approaches  caused  by 
•nch  change  of  grade.  The  statute  creating  liability  for  such  dam< 
ages  imposes  it  on  the  property  benefited  by  such  change  of  grade. 
Kelly  V.  Minneapolis,  605. 

16.  Reconsideration  or  Vote  Ordering  Change  of  Street  Grade.  — 
The  provisions  of  a  city  charter  giving  the  city  council  a  right,  after 
all  claims  for  damages  caused  by  changing  the  grade  of  a  street  are 
filed,  to  reconsider  the  vote  ordering  such  change,  is  a  privilege  to  be 
exercised  by  the  council,  and  the  owners  of  the  property  to  be  taxed 
to  pay  such  damages  cannot  claim  that  the  special  assessment  upon 
their  property  is  void  because  the  city  council  had  put  itself  in  a  position 
where  it  had  no  opportunity  to  reconsider  its  vote  when  the  time  to 
file  claims  for  damages  had  expired.    Kelly  v.  Minneapolis,  605. 

16.  Damaoes  for  Change  of  Street  Grade — Effect  of  City's  Assuming 
Liability. — While  a  city  may,  by  contract  with  a  railroad  company 
having  a  right  of  way  over  one  of  its  streets,  assume  all  liability,  as 
between  itself  and  the  company,  for  damages  caused  to  the  owners  of 
property  by  changing  the  grade  of  a  street,  this  will  not  relieve  the 
property  benefited  from  the  statutory  liability  for  such  damges,  espe* 
cially  where  the  company  was  never  liable.  Kelly  v.  MinneapoliSf 
605. 

17.  Duty  to  Keep  Streets  in  Repair. — The  law  imposes  upon  manio> 
ipal  authorities  the  imperative  duty  of  keeping  in  proper  repair  the 
■trcets  and  bridges  of  the  town.    Bustell  v.  Town  qf  Monroe,  823. 
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18.  LiABiLiTT  FOR  Dktect  IN  Strebt. — To  render  a  city  liable  for  personal 
injuries  caused  by  an  obstruction  in  the  street,  it  must  appear  that  such 
obstruction  was  the  sole  cause  of  the  injury.  Cleveland  v.  Bangor, 
326. 

19.  Liability  tor  iNjaaiES  Daa  to  Dbfkotivb  Sidewalks. — A  munici- 
pal corporation  is  liable  for  an  injury  caused  by  an  unsafe  sidewalk, 
the  condition  of  which  is  due  to  the  plan  adopted  for  its  construction, 
where  the  city  could  have  remedied  the  defect,  but  did  not  do  so, 
Blyhl  V.   Waterville,  596. 

20.  Defects  in  Street — Negligence  —  Proximate  Cause. — Contributory 
negligence  to  bar  recovery  against  a  city  for  an  injury  received  from  a 
defective  highway  must  be  one  of  the  efficient  and  proximate  causes 
of  the  accident^  and  not  a  mere  condition  or  occasion  of  it.  Cleveland  v. 
Bangor,  326. 

21.  Defects  in  Streets — Proximate  Cause  of  Accident. — Whether  the 
fright  of  a  horse  at  an  electric  car  is  to  be  deemed  the  proximate  cause 
of  an  accident  arising  from  an  obstruction  in  the  street,  or  only  a  cir- 
cumstance which  permitted  it  to  happen,  must  depend  upon  the  char- 
acter and  conduct  of  the  horse.  If  he  was  not  reasonably  gentle  and 
safe,  and  became  entirely  unmanageable  from  fright,  thus  causing  the 
accident,  the  fright  of  the  horse  is  the  proximate  cause  of  the  accident, 
and  the  city  is  not  liable  therefor.  If  the  horse  was  reasonably  safe  and 
suitable,  and,  while  being  properly  driven,  started  and  shied  at  the 
sudden  appearance  of  the  car,  swerving  but  a  few  feet  from  the  line  of 
travel,  and  through  only  a  momentary  loss  of  control  by  the  driver 
brought  the  vehicle  in  contact  with  the  obstruction  in  the  street,  such 
obstruction,  and  not  the  horse,  was  the  proximate  cause  of  the  accident, 
and  the  city  is  liable.     Cleveland  v.  Bangor,  326. 

22.  Duty  to  Keep  Streets  in  Repair. — A  person  walking  upon  a  side- 
walk has  a  right  to  expect  and  to  act  on  the  assumption  that  the  mu- 
nicipal authorities  have  properly  discharged  their  duty  by  keeping  th*^ 
streets  in  good  repair;  and  the  only  exception  to  this  rule  is,  that  per- 
sons must  take  notice  of  such  structures  as  the  necessities  of  commerce 
or  the  convenient  occupation  of  dwelling-houses  may  require.  Btuaell 
▼.  Town  of  Monroe,  823. 

28.  Municipal  authorities  of  a  town  are  negligent  in  leaving  open  a  ditch 
where  it  crosses  a  sidewalk,  for  a  sufficient  space*  to  admit  the  body 
of  a  person  walking  upon  sQoh  highway.  Russell  v.  Tovon  c/  Monroe, 
823. 

24.  Streets  and  Sidewalks. — It  is  the  positive  duty  of  a  municipal  cor* 
poration  having  exclusive  control  of  its  streets  and  sidewalks,  and 
having  the  means  within  its  power,  to  keep  them  in  reasonably  safe 
condition.     BlyM  v.   Waterville,  596. 

26.  Negligenob. — Previous  Knowledge  by  a  Person  Injured  of  the  ex- 
istence of  a  defect  in  a  sidewalk  does  not  per  se  establish  negligeno* 
on  his  part.     Russell  v.  Town  of  Monroe,  823. 

26.  Neolioencb— Burden  of  Proof. — In  an  action  against  a  city  to  re- 
cover for  a  personal  injury  caused  by  a  defect  in  a  sidewalk  the  bur- 
den of  proof  is  on  the  city  to  show  contributory  negligence,  and  a 
failure  to  exercise  reasonable  or  ordinary  care  oa  th*  part  of  the  partj 
injured.    Russell  v.  Town  of  Monroe,  823. 

See  Water  CoxPAHin. 
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NAVIGATION. 
See  Waters,  1-S. 

NEGLIGENCK 
i.  Nbolioinob  or  Drivkb,  When  xot  Imputablb  to  Omb  Riding.  — The 

negligence  of  an  able  and  competent  driver  of  a  private  carriage,  drawa 
by  a  quiet  horse,  and  at  whose  invitation  one  is  taking  a  gratnitoua 
ride,  is  not  imputable  to  the  person  so  riding  where  he  has  no  control 
of  the  driver  or  of  the  horse  and  carriage.  Hence,  if  the  carriage  coU 
lides  with  a  railroad  train,  and  the  person  accepting  the  ride  is  killed, 
contributory  negligence  of  the  driver  is  no  defense  to  an  action  for 
damages  against  the  railroad  company  for  causing  such  death.  Balti- 
more etc.  JR.  R.  Co.  ▼.  State,  415. 
:&  ExERCiSB  OF  Garb.  — ^If  a  defendant  has  by  carelessness  left  the  plain- 
tiff exposed  to  peril  as  a  natural  consequence  of  its  conduct,  the  fail- 
ore  of  the  plaintiff  to  exercise  unusual  caution  to  avoid  an  ensuing 
danger  is  not  deemed  the  proximate  cause  of  the  injury.  The  plain- 
tiff is  not  bound  to  exercise  more  than  ordinary  care  because  he  might 
possibly,  before  or  at  the  time  of  sustaining  the  injury,  have  thereby 
discovered  that  defendant  had  carelessly  left  him  exposed  to  danger. 
Susaellv.  Town  of  Monroe,  823. 

%,  CONTBIBDTORT  NEGLIGENCE  IS   WaNT  OF  ORDINARY  CaRB  On  the  part  of 

a  party  injured,  and  a  proximate  connection  between  that  and  the 
injury.  If  such  party  acts  with  ordinary  prudence,  in  view  of  sur- 
rounding circumstances  suggestive  of  danger,  there  is  no  contributory 
negligence.     Ruaseil  v.  Town  of  Monroe,  823. 

4.    CONTRIBUTORT.  —  ThE   NkGLIGBNCB  OF   THE   DRIVER  OF  A   STREET   CaR 

IS  NOT  Imputable  to  a  passenger  therein.  Gulf  etc.  By.  Co.  v.  Pendry, 
125. 

4.  Ddtt  to  Guard  against  Danger. — A  person  is  not  negligent  in  failing 
to  provide  against  a  danger  that  could  not  have  been  reasonably  ez« 
pected,  much  less  against  a  danger  that  he  is  warranted  in  assuming 
does  not  exist.     Russell  v.  Town  of  Monroe,  823. 

•6.  Negligence  of  Child  Contributing  to  His  Injury. — ^If  a  child  be- 
tween nine  and  ten  years  of  age,  of  average  inteUigence,  walks  backward 
upon  a  public  street  a  distance  of  twenty-five  or  thirty  feet  until  he  falU 
into  a  manhole,  left  open  and  unguarded,  he  is  not  in  the  exercise  of  due 
oare,  and  having  adopted  a  dangerous  method  of  crossing  the  street, 
cannot  recover  for  an  injury  which  was  the  natural  consequence  of  hia 
recklessness.     Casey  v.  Maiden,  473. 

flee  Insurance,  25;  Master  and  Servant;  Municipal  CoBPOBATiONa^ 
20-26;  Railboads,  9,  10,  14-16,  20,  22,  31;  Telegraph  Ck>HPANiBS,  8. 

NEGOTIABLE  INSTRUMENTS, 
i.  CJoKTKACT— Consideration  that  the  Promisee  will  Perform  His  Ex- 
isting Obligation. — When  one  who  is  unwilling  or  hesitating  to  go  c  a 
and  perform  a  contract,  which  proves  a  hard  one  for  him,  is  requested 
to  do  so  by  a  third  person  who  is  interested  in  the  performance,  though 
having  no  legal  way  to  compel  it  or  to  recover  damages  for  a  breach,  and 
who  accordingly  makes  an  independent  promise  to  pay  a  sum  of  money 
for  such  performance,  such  promise  is  not  without  consideration,  and 
may  be  enforced.    Therefore,  if  a  person  who  has  made  an  accommoda. 
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tion  note  which  has  heen  discounted  at  a  bank,  in  consideration  that  h* 
will  pay  snch  note,  receives  a  note  for  a  like  amount  from  a  director 
of  the  bank  interested  in  having  such  payment  made,  the  note  s» 
given  by  the  director  is  not  without  consideration,  and  will  support 
an  action.     Abbott  v.  Doane^  465. 

S.  Effect  of  Blank  Indorsement  before  Delivery. — The  legal  effect 
of  a  blank  indorsement  written  on  the  back  of  a  promissory  note,  before 
delivery  by  one  not  a  party  to  the  note,  is  to  make  him  an  absolute 
maker  or  promisor.  He  is  an  absolute  surety  on  the  note,  and  not  a 
conditional  one.     Dennis  v.  Jackson,  603. 

Il  Indorsembnt  cannot  be  Varied  by  Parol  Evidence. — The  legal  ef- 
fect of  a  blank  indorsement  written  on  a  promissory  note,  before  de- 
livery, by  one  not  a  party  to  the  note,  for  the  purpose  of  giving  it  credit, 
cannot  be  varied  by  proof  of  a  parol  agreement  made  at  the  same  time, 
that  he  was  to  be  charged  as  indorser,  and  not  as  maker,  though  he 
was  iudorser  of  a  prior  note  for  which  the  other  was  substituted. 
Dennis  v.  Jackson,  603. 

4.  Conflict  of  Laws— Damaoe.s  on  Protested  Note.— If  a  note  secured  by 
mortgage  on  lands  in  one  state  is  made  and  is  payable  in  another,  it  i* 
governed  by  the  law  of  that  state  allowing  damages  upon  protested 
notes.     Ouignonv.  Union  Trust  Co.,  186. 

B.  Accommodation  Pafer. — Notice  to  a  bank  discounting  accommoda- 
tion  paper,  that  the  indorser  is  lending  his  credit  to  the  maker  doe* 
not  affect  the  bank  or  relieve  the  indorser.     Philler  v.  Patterson,  896. 

C  Accommodation  Paper, — A  person  for  whose  accommodation  a  note  ia 
given  may  use  it  in  any  way  to  accommodate  himself,  and  after  he 
has  so  used  it  the  maker  or  indorser  is  bound  by  his  action,  and  be- 
comes liable  for  the  amount  of  the  note  according  to  its  terms,  and 
cannot  defend  against  the  indorsee  or  holder  on  the  ground  that  the 
note  is  without  consideration.     Philler  v.  Patterson,  896. 

7.  Accommodation  Paper— Defenses. — As  against  a  holder  for  value  an 
accommodation  maker  of  a  note  can  defend  only  on  the  ground  of 
actual  payment.  The  fact  that  it  is  made  for  accommodation,  and 
without  consideration,  is  immaterial.     Philler  v.  Patterson,  896. 

t.  Title  of  Bona  Fipe  Holder  without  Notice. — The  title  of  a  bona 
fide  holder  of  a  negotiable  instrument  without  notice  of  any  facts 
which  would  invalidate  the  title  of  the  indorser  from  whom  th« 
holder  obtained  it,  is  good,  and  will  be  protected.  Ditch  v.  Western 
Nat.  Bank,  375. 

9.  Alteration. — A  note  altered  after  execution  by  the  apparent  interlin- 
eation on  its  face  of  the  words  "  with  interest  at  six  per  cent"  without 
the  knowledge  or  consent  of  the  maker  is  void,  and  an  innocent  pur- 
chaser for  value  cannot  recover  the  principal  on  the  note  as  origi- 
nally given  by  waiving  any  claim  for  interest.  Oettysburg  Nat.  Bank 
▼.  Chisolm,  929. 

See  Pledob. 

NEW  TRIAI* 
Xxoissivi  Verdict — Conflicting  Evidence.- If  a  yerdict  ought  not  to 
be  sustained  because  it  is  excessive,  a  new  trial  should  be  granted  un- 
conditionally where  the  evidence  was  so  conflicting  as  not  to  warrant 
any  fixed  and  absolute  conclnsiona  apoa  the  questions  involved.     It 
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ii  error  to  make  it  conditional  npon  redncing  the  unoiuil.    Moffvr  ▼« 
Bike*,  132. 

NOTICa 
See  Vbndok  and  Pcrchasbr,  4,  ft. 

NUISANCE, 
Plbadiko — ^What  is  Sfkcial  Damage  not  Couuon  to  Obmshax.  Pvb- 
Lie. — A  complaint  asking  damages  for  a  public  nuisance  states  a 
oanse  of  action  and  sufficiently  shows  that  the  plaintiff  has  sustained 
■pecial  damage  not  common  to  the  general  public  where  it  appears 
that  hia  lot  fronted  on  a  street  as  well  as  on  a  public  alley  running 
through  the  block  from  street  to  street  that  the  defendant  wrongs 
fully  obstructed  the  alley  by  erecting  a  building  across  one  end  of  it; 
that  it  was  too  narrow  to  permit  teams  drawing  vehicles  to  enter  at 
the  other  end  and  turn  around  in  it,  and  that,  for  this  reason,  accesa 
was  largely  cut  off  from  the  rear  of  plaintiff's^  lot  on  which  he  resided* 
Kajt  V.  Chicago  etc  Ry.  Co.,  627. 

See  Waters,  8. 

OFFICERS. 
See  Ck>RPOBATiOMS,  17-19;  Evidsnob,  6. 

ORDINANCES. 
See  Injunctions,  1,  2;  Municipal  Corporations,  2-101 

PARDONS. 
L  Constitutional  Law. — ^The  power  to  pardon  criniinals  given  by  the 
state  constitution  cannot  be  restricted  or  its  operation  limited  by 
statute.  Diehl  v.  Rodgera,  908. 
S.  Rkstobation  to  Civil  Rights. — A  pardon  generally  removes  the  fu- 
ture  consequences  of  the  criminal  act  as  completely  as  if  it  had  never 
been  committed,  and  restores  the  offender  to  all  of  his  civil  rights^ 
Dielii  V.  Rodgers,  908. 

See  Wills,  8;  Witnessss,  3, 

PARENT  AND  CHILD. 
See  Damages,  2;  Marriage  and  Divorob,  3;  Pleading,  S, 

PARTNERSHIP. 

L  Holding  out  —  Rights  of  Creditors. —  As  between  the  partnership 
creditors  and  the  individual  creditors  of  an  alleged  partner  of  an  al" 
leged  partnership  having  no  actual  existence  in  fact,  although  the  par- 
ties  thereto  have  held  themselves  out  to  the  world  as  partners,  there 
is  no  equity  to  support  the  claim  of  execution  partnership  creditors  as 
against  prior  execution  creditors  of  the  individual  partner  who  is  tha 
owner  of  the  assets.     Bixler  v.  Kresge,  920. 

t.  MiNORiTT  OF  Alleged  Partner  —  Uoldino  out  —  Rights  of  Ckbd< 
TTOBS. — If  a  minor  employed  at  a  salary,  and  contributing  no  prop* 
•rty  to  the  business,  is  held  out  to  the  world  as  a  partner,  and, 
aiter  becoming  of  age,  repudiates  his  obligation  on  joint  notes  given 
by  himself  and  his  alleged  partner,  be  has  no  equity  which  entitles  tht 
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partnership  creditors  to  a  preference  orer  the  indivldnal  creditors  ot 
the  partner  who  owns  all  of  the  assets  of  the  alleged  partnership.  Biaf 
ler  T.  K}-e3ge,  920. 

8.    COBfPLAINT   AND    JUDQMBMT    AGAINST    INDIVIDUAL   PARTNERS. — A  COin« 

plaint  against  defendants,  designated  by  their  individual  names,  and 
as  partners  doing  business  under  a  given  firm  name,  is  not  against 
the  firm  named,  but  will  support  a  personal  judgment  against  the  iadi> 
▼idaal  defendants  therein  named.     First  Nat.  Bank  v.  Sloman,  707. 

4.  Effect  of  Partial  Payment  by  One  Partner  after  Dissolution 
OF  Firm. — A  partial  payment  of  a  partnership  debt,  made  by  one  of  the 
firm  after  dissolution,  will  prevent  the  bar  of  the  statute  of  limitations 
as  to  the  other  partners,  in  favor  of  a  creditor  who  has  had  dealings 
with  the  firm  and  no  notice  of  its  dissolution.  Davison  v.  Sherburne, 
618. 

6.  Status  of  Partners  after  Dissolution. — A  firm,  even  after  dissolu- 
tion, are  still  partners  as  to  those  with  whom  they  have  previously 
dealt  as  partners,  and  who  have  no  notice  or  knowledge  of  the  disso- 
lation,  and  may  bind  each  other  in  matters  within  the  scope  of  tht 
partnership  business.     Davison  v.  Sherburne,  618. 

See  Insolvency,  2;  Insurance,  16,  17. 

PATENTS. 

1.  Trademarks — Patented  Articles. — One  who  has  obtained  the  proteo* 

tion  afforded  by  a  patent  must  yield  up  his  monopoly  with  all  that 
belongs  to  it  at  the  end  of  the  term.  The  right  to  the  exclusive  nse  of 
the  name  given  to  his  goods,  which  may  have  otherwise  become  a  trade- 
mark, will  ordinarily  fall  with  the  patent  itself.  Dover  Stamping  Co. 
V.  Fellows,  448. 

2.  Trademarks. — When  the  Manufacturer  of  a  Patented  Article 

Calls  it  bt  a  Name  by  which  and  by  no  other  name  it  becomes  known  to 
the  trade,  the  right  to  the  exclusive  use  of  that  name  ceases  with  the 
expiration  of  the  patent.  Therefore,  if  a  particular  patented  eggbeater 
is  known  by  the  name  of  "Dover,"  and  the  patent  expires,  any  person 
may  make  an  eggbeater  of  the  same  character  and  call  it  by  the  same 
name,  unless  he  also  does  something  to  indicate  that  it  is  made  by  some 
other  person.  Dover  Stampiiig  Co.  v.  Fellows,  448. 
8.  Trademark  or  Name.  —One  may  Copy  with  Exactness  what  Another 
HAS  Produced  without  inflicting  legal  injury,  unless  he  attributes  to 
what  he  has  made  a  false  origin  by  claiming  it  to  be  the  manufactare 
of  some  other  person.  Hence,  when  a  patent  expires,  any  person  may 
make  the  article  in  the  same  form  in  which  it  was  made  by  the  paten* 
tee,  and  put  it  on  the  market  for  sale,  and  his  so  doing  is  not  an  inva- 
•ion  of  a  trademark  or  name,  though  he  also  calls  the  article  by  the 
name  by  which  it  was  known  when  its  manufacture  and  sale  were  pro> 
teoted  by  patent.     Dovei-  Stamping  Co.  v.  Fellows,  448. 

PAYMENT. 
See  Appeal,  1;  Checks,  1. 

PENALTY. 
Bee  Telboraph  Companies,  9-11;  Usuar,  % 
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PERSONAL  EXAMINATIOH. 

See  ARREar. 

FHTSICIANS  AND  SURGEONS. 
See  Wills,  26. 

PLEADING. 

L  Airm ALs— PiAADiNO  to  Recover  DAMAOsa  foh  Death  Caused  bt  Olahiv 
XRS. — If  damages  are  claimed  against  the  fraudulent  vendor  of  a  horse 

•  affected  with  glanders,  for  the  death  of  a  person  contracting  the  disease 
by  coming  in  contact  with  the  horse,  the  declaration  must,  in  effect, 
allege  that  getting  the  disease  would  be  the  natural  and  probable  conse. 
quence  of  coming  in  contact  with  it.  An  allegation  that  the  disease 
"  may  easily  be  communicated  to  human  beings"  ia  not  sufficient.  State 
V.  Fox,  424. 

S.  A  Ck>MPLAiNT  rOR  Goods  Sold  and  Delivered  does  not  state  facts  snffi. 
eient  to  constitute  a  cause  of  action  if  it  merely  alleges  that  the  defend* 
ant  is  indebted  to  the  plaintiff  in  a  sum  named  upon  an  account  for 
goods  sold  and  delivered  to  him  at  his  request,  and  omits  to  state  that 
the  goods  were  sold  by  the  plaintiff  to  the  defendant.  Pioneer  Fuel  Co. 
T.  Hager,  574. 

I.  A  Complaint  in  an  Action  to  Recover  tor  the  Death  o»  the  Plain- 
Tirr's  Mother,  alleging  that  she,  during  her  lifetime,  aided  in  their 
support  and  cared  for  them  in  their  sickness,  and  that  her  home  was 
their  home,  and  that  they  had  every  reasonable  expectation  that  had 
she  lived  she  would  have  continued  to  aid  and  assist  in  their  support 
and  maintenance,  and  that  by  her  death  they  have  been  deprived  of 
her  motherly  care,  assistance,  support,  and  maintenance,  to  their  dam* 
age  in  a  sum  specified,  is  not  subject  to  objection  on  the  ground  that 
it  is  vague  and  indefinite.     San  Antonio  etc.  By.  Go.  v.  Long,  87. 

4.  Admission  o?  Fact  of  Incorporation. — If  the  incorporation  of  the  d«« 
fendant  averred  in  the  declaration  is  not  denied  by  the  plea,  that  fact 
must  be  taken  as  admitted.     Norfolk  etc.  R.  R.  Co.  v.  Hoover,  392. 

C  Statutes  of  Limitation — Demurrer — If  there  are  exceptions  to  the 
period  limited  by  statute  in  any  case,  and  the  complaint  shows  upon  its 
face  that  the  action  was  not  brought  within  the  time  limited,  still  the 
question  cannot  be  raised  by  demurrer  to  the  complaint,  unless  it  also 
lAiows  that  the  particular  action  is  not  within  any  of  the  exceptions  to 
the  statute.     Doney  Machine  Co.  v.  McCaffrey,  290. 

flee  Insusanob,  27;  Libel,  5,  6;  Nuisance;  Pabtnxbship,  3;  Quo  Wa»> 

RANTO. 

PLEDGE. 

1.  Commercial  Paper  Pledged  as  Collateral  cannot  be  Sold  at  either 
public  or  private  sale,  without  an  express  agreement  to  that  effect. 
CUghom  v.  Minneeota  Title  Ina.  etc.  Co.,  616. 

Si  Judicial  Sale  or. — A  court  of  equity  may,  under  special  circuin* 
stances,  order  a  judicial  sale  of  commercial  paper  pledged  as  coUateraL 
Thus,  if  the  pledgor  of  a  note  having  four  years  to  run  becomes  iusoL 
Tent,  makes  an  assignment  for  the  benefit  of  creditors,  and  the  pledgee 
proves  his  elaim  in  the  insolvency  proceedings,  there  should  be  a  judi- 
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eial  sale  of  the  note,  so  that  the  estate  of  the  insolvent  may  be  settled 
without  waiting  for  the  note  to  mature,  Cleghom  v.  Minnesota  Titlt 
Int.  etc  Co.,  616. 

POLICE  POWER. 

1.  The  nse  of  private  property  for  a  private  purpose,  not  deleterions  to 

public  health  or  welfare,  so  as  to  come  within  proper  police  regulation, 
may  be  enjoyed  free  from  legislative  control.  Biigga  v.  Hunton,  318. 
It  Rkstbiction  upon  Regulations. — The  legislature  cannot,  under  the 
guise  of  police  regulations,  arbitrarily  invade  personal  rights  and  pri- 
vate property,  but  it  should  appear  to  the  court,  when  such  regula* 
tions  are  called  in  question,  that  they  have,  in  fact,  some  relation  to  the 
public  health  or  public  welfare,  and  that  such  is  the  end  sought  to  be 
attained  thereby.     Smiley  v.  MacDonald,  684. 

POWERS. 
See  Tbusts,  2;  Wills,  9. 

PREFERENCES. 
8m  CoSFOBATZOBfl^  14,  1&-19;  Debtor  and  Crsditob;  Exioutioh,4» 

PREMIUMS. 
See  Insurance  1,  21,  22. 

PRESENTMENT. 
See  Checks,  4-1(X 

PRESUMPTIONS. 

Bee  Chattkl  Mobtqaoks,  3,  4;  Evidence,  5,  6;  Mabbiaob  aits  Ditobo% 

I;  Railboads,  9,  14,  15;  Witnesses,  7. 

VRINCIPAL  AND  SURETY. 
See  Sdrettship. 

PROBATE. 
See  Equity;  Wills,    10-17. 

PROCESS. 
L  Aon  DoNB  VNDBB  Erroneous  or  Voidablii  Process  arb  Bindino* 
and  cannot  be   successfully  assailed  except  by  a  direct  proceeding. 
Hague  v.  Corbil,  232. 

2.  Collateral  Attack. — Acts  done  under  voidable  process  cannot  be  at> 

tacked  by  a  stranger  thereto  in  a  collateral  proceeding.  Hogue  v.  Cor- 
bit,  232. 
S,  Return — Datb  of. — The  return  of  an  ofiBcer  to  process  is  not  simply 
his  indorsement  thereon,  but  is  the  actual  placing  it  in  the  office  from 
which  it  issued,  and  the  file  mark  of  the  clerk  indicates  the  date  of  the 
return.     Hogue  r.  Corbit,  232. 

See  Witnesses,  2. 

PROOFS  OF  LOSS. 
See  Insurance,  6,  10. 
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PROTEST. 
See  NiooTiABLK  Instruxkittb,  C 

PROXIMATE  CAUSE. 
8m  Municipai.  Cobpobatioms,  20^  SI* 

PUBLIC  POLICY. 
See  Embezzlement. 

QUALIFICATIONS. 
See  Judges. 

QUARANTINK 
See  BoAliDs  op  Health. 

QUO  WARRANTO. 

1.  CoRTORATioira.— Ah  Inpormatiom  in  Quo  Warranto  against  a  corpora- 
tion, setting  oat  its  charter,  and  the  proceedings  which  resulted  in  ita 
incorporation,  in  express  terms,  admits  the  purposes  of  ita  organization 
and  the  scope  of  its  corporate  powers.     Distilling  etc.  Co.  v.  People,  200. 

t.  SuPPiciENCY  OP  THE  Inpokmation  in  quo  warranto  in  point  of  substance 
to  aastain  the  judgment  may  be  reached  either  by  demurrer,  motion 
in  arrest  of  judgment,  or  by  error,  and  may  be  considered  on  appeal, 
though  not  challenged  by  demurrer.     Distilling  etc.  Co.  v.  People,  200. 

8.  Form  op  Pleadings. — An  information  in  the  nature  of  quo  warranto 
is  a  civil  remedy.  The  pleadings  must  conform,  as  far  as  possible,  to 
the  general  principles  governing  ordinary  civil  actions.  Distilling  etc 
Co.  V.  People,  200. 

4.  Joinder  op  Fleas  op  Justipication  and  Dlsclaimer  is  repugnant  and 

inconsistent,  and  subject  to  demurrer  in  a  quo  warranto  proceeding. 
DtOilling  etc.  Co.  v.  People,  200. 

5.  In  Quo  Warranto  Defendant  must  either  Disclaim  or  Justipt. 

If  he  justifies  he  must  set  out  his  title  specially.    Distilling  etc  Co.  r. 
People,  200. 
6).  Demurrer  to  Pleas  mat  Reach  Defects  in  the  information  in  quo 
warranto  proceedings.     Distilling  etc  Co.  v.  People,  200. 
See  Corporations,  d. 

RAILROADS. 

L  Right  op  Wat — Right  to  Define  Boundart. — A  railroad  company 
is  not  bound  to  take  the  entire  width  of  land  for  its  right  of  way, 
but  may  define  the  limits  thereof,  so  as  to  exclude  whatever  is  not 
necessary  to  the  construction  and  operation  of  its  road.  While  the 
proper  time  to  make  this  definition  is  when  the  appropriation  is  made,  it 
may  exercise  the  right  afterward  within  a  reasonable  time.  Jones  v. 
Erie  etc  Jt.  R.  Co.,  916. 

S.  Grant  op  Use  op  Highwat.  —  In  the  absence  of  a  clearly  expressed 
intention  to  the  contrary,  a  grant  to  a  railroad  company  of  the  right 
to  enter,  cross,  or  pass  along  a  public  highway  or  street  is  a  grant  sub* 
ject  to  the  existing  public  right  of  use,  and  is  to  be  exercised  in  such 
manner  as  shall  interfere  as  little  as  possible  with  sacb  ate.  Jones  v. 
Erie  etc  R.  R.  Co.,  916. 
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I.  Right  of  Wat.  —  Thk  Presumption  that  a  railroad  company  takes 
when  it  enters  under  the  right  of  eminent  domain,  the  full  breadth 
of  land  allowed  by  law  for  its  right  of  way,  is  applicable  only  when 
the  entry  is  adverse  and  upon  property  subject  to  seizure  or  appro- 
priation under  general  laws.  It  does  not  apply  to  an  entry  npon  a 
poblie  street,  whether  made  under  authority  of  the  statute  incorporat- 
ing the  company  or  by  virtue  of  municipal  consent.  Jonea  v.  Erie  etc. 
R.  B.  Co.,  916. 

4.  Grant  of  Pbbmission  to  Cross   Street — Occupation  of  Space.  — 

A  grant  of  permission  to  a  railroad  company  to  cross  the  intersection 
of  streets  by  an  overhead  structure,  without  designating  the  space  to 
be  occupied,  authorizes  the  use  of  so  much  space  as  is  necessary  for  the 
purpose  of  making  the  passage,  and  no  more.  The  power  of  the  company 
nnder  the  grant  is  exhausted  by  the  building  of  the  overhead  structure 
that  is  authorized,  and  no  more  space  can  be  occupied  without  a  new  ap- 
plication and  a  new  grant  from  the  city.    Jonea  v.  Erie  etc.  R.  R.  Co.,  916. 

5.  Right  of  Way  —  Release.  —  A  railroad  company  may,  within  a  rea- 

sonable time,  withdraw  from  and  release  to  the  owner  all  or  such 
part  of  its  located  right  of  way  as  is  not  necessary  to  the  construction, 
maintenance,  and  operation  of  its  road.  When  this  is  done  the  owner 
has  no  claim  against  the  company  for  the  land  so  released.  Jones  r, 
Erie  etc  R.  R.  Co.,  916. 

6.  Bminkkt  Domain — ^Taking  Propertt  already  Devoted  to  a  Public 

Use. — A  street  may  be  extended  transversely  across  the  right  of  way 
of  a  railway  when  in  doing  so  the  uses  for  which  the  right  of  way  is 
employed  are  not  materially  injured,  and  where  such  uses  and  those 
of  a  street  may  coexist  without  impairment  of  the  first  use;  but  where 
snch  uses  cannot  so  exist,  or  where  the  first  use  is  destroyed  or  mate- 
rially impaired,  the  second  public  use  will  be  denied.  Cincinnati  etc 
Ry.  Co.  V.  Anderson,  285. 

7.  Jurisdiction  to  Foreclose  Mortgage  of  Link  in  Two  States,  and 

to  Sell  Its  Property. — If  a  railroad,  forming  a  continuous  line,  and 
located  partly  in  this  state  and  partly  in  an  adjoining  state,  is  mort- 
gaged by  a  corporation,  whether  de  facto  or  de  jure,  of  which  the 
courts  of  this  state  have  jurisdiction,  the  mortgage  consisting  of  a  trust 
deed  made  to  secure  bonds  issued  by  the  corporation,  a  court  of  this 
state  having  jurisdiction  over  the  corporation  may,  in  the  exercise  of  its 
equitable  powers,  make  a  decree  foreclosing  the  mortgage,  and  enforce 
it  by  directing  a  sale  of  the  entire  railroad  and  the  assets  of  the  com- 
pany in  both  states,  and  the  execution  of  a  proper  conveyance  to  the 
purchaser  by  the  receiver,  the  trustee,  and  the  mortgagor.  Georgia 
Southern  etc  R.  R.  Co.  v.  Mercantile  Trust  etc.  Co.,  153. 

8.  Consolidation  and  Mortgage  of  Line  in  Two  States — Jurisdiction 

IN  Foreclosure  Proceedings — Evidence. — If  a  railroad  company  in- 
corporated under  the  laws  of  another  state  is  consolidated  with  a  rail- 
road company  of  this  state,  whether  a  corporation  de  facto  or  de  jure, 
and  this  consolidated  company  executes  a  mortgage  upon  its  corpo- 
rate property  situated  in  both  states,  and  is  really  the  party  before 
the  court  as  the  mortgagor  in  foreclosure  proceedings,  the  jurisdiction 
of  the  court  over  the  consolidated  company  is  the  same  as  it  would 
be  over  a  corporation  of  this  state,  and  the  truth  of  the  case  as  to  the 
real  mortgagor  is  admissible  in  evidence.  Oeorgia  SotUhern  etc,  B,  & 
Co.  V.  Mercantile  Trust  etc  Co.,  153. 
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9.  Careiers  o»  Livestock— Nkolioekob — Presumption. — Although  the 
rale  that  injury  to  the  conients  of  a  car  raises  a  presumption  of  negli* 
gence  in  transportation  without  direct  eridenoeof  accident  or  improper 
-  handling  of  cars  applies,  with  proper  limitations,  to  livestock,  yet  it 
does  not  apply  to  injury  such  as  animals  voluntarily  inflict  upon  eaeh 
other,  or  which  can  be  accounted  for,  or  satisfactorily  explained  on 
■ome  orround  other  than  negligent  management  of  the  train,  nor  does 
it  apply  in  case  of  death  from  natural  or  nnknowu  causes.  Schaffer  v. 
Philadelplua  etc.  R.  R.,  884. 

10.  Negligence — "Texas  Fever." — A  railroad  company  negligently  per- 
mitting Texas  cattle  to  escape  from  its  custody  while  in  transportation  is 
liable  in  damages  for  the  loss  of  native  cattle  thereby  infected  with 
"  Texas  fever."     Orimea  v.  Eddy,  653. 

11.  Additional  Charge  when  Tickets  are  not  Purchased  at  Station. 
Railway  corporations  cannot  exact  as  a  penalty  for  not  purchasing  a 
ticket  before  entering  the  cars  an  additional  charge,  which,  when  add* 
ed  to  the  regular  rate,  will  make  the  sum  exacted  exceed  the  maxi- 
mum charge  allowed  by  law.  Zagelmeyer  v.  Cincinnati  etc  R.  R.  Co., 
514. 

12.  Railway  Corporations  cannot  Charge  roB  a  Fraction  or  a  Milk  un- 
less it  is  so  large  a  fraction  as  to  make  the  charge  of  one  cent  or  more 
not  in  excess  of  three  cents  per  mile  permitted  by  law.  Zagelmeyer  v. 
Cincinnati  et«.  R.  R.  Co.,  514. 

lib  Measure  of  Damages  for  being  EIjeoted  from  a  Car. — A  passen- 
ger ejected  from  a  railway  car  because  he  will  not  pay  a  sum  in  excess 
of  that  the  corporation  is  allowed  to  charge  is  entitled  to  substantial 
damages,  though  he  might  have  avoided  such  ejectment  by  paying  the 
unlawful  exaction,  amounting  to  only  ten  cents.  Zagelmeyer  v.  Cincin- 
nati etc  R.  R.  Co.,  514. 

14.  Negligence,  Presumption  of. — When  an  Accident  happens  on  a  rail- 
way train  from  which  a  passenger  sustains  injury  by  the  breaking  down 
of  the  carriage,  or  by  the  running  off  of  the  train,  or  by  the  spreading 
of  the  rails,  the  very  nature  of  the  occurrence  is  prima  facie  evidence  of 
the  negligence  of  the  company  and  its  servants.  Mexican  Cent.  Ry.  Co. 
V.  Lauricella,  103. 

16.  Evidence— Burden  OF  Proof  of  Negligence. — Though  from  the  de- 
railment of  a  railway  train  and  the  injury  of  the  plaintiff  riding  thereon 
as  a  passenger  a  presumption  of  negligence  arises,  it  is  not  proper  to 
instruct  the  jury  that  it  devolves  upon  the  plaintiff  to  establish  by 
evidence  of  a  preponderating  weight  that  the  accident  was  not  the  re- 
■nlt  of  negligence.  The  burden  of  proof  is  not  upon  the  defendant,  and 
therefore  if  the  evidence  upon  the  issue  of  negligence  does  not  prepon- 
derate on  either  side,  the  defendant  is  entitled  to  a  verdict.  Mexican 
Cent.  Ry.  Co.  v.  Lauricella,  103. 

16.  Nbgligbncb. — Where  it  appeared  that  »  railway  train  ran  over  a  bnll 
upon  the  track,  and  that  he  was  left  in  a  crippled  condition  so  close 
to  the  track  that  he  floundered  upon  it  and  caused  the  derailment 
of  another  train,  or,  though  not  crippled,  he  was  left  near  the  track, 
and  no  lookout  was  kept,  as  a  consequence  of  which  a  later  train  again 
collided  with  him,  in  either  event  negligence  is  shown  on  the  part  of 
the  railway  corporation  and  its  servants,  entitling  •  passenger  to  recover 
for  injuries  received  in  the  second  accident.  Mexican  Cent.  Ry.  Co,  v. 
Laurtcelia,  103. 
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17.  Master  and  Sbrtawt— Liabilitt  por  Acts  Donb  withotjt  Scops  of 
Servant's  Employment. — A  master  is  not  liable  for  the  acta  of  hia 
■ervaat  done  without  the  scope  of  the  latter's  employment.  Hence, 
assuming  that  a  brakeman  has  authority  to  keep  trespassers  off  of  a 
railroad  train,  there  is  no  presumption  that  he  is  acting  within  the 
■cope  of  his  authority  in  throwing  a  stone  at  a  boy,  with  a  view  of 
injuring  him,  after  the  latter  has  desisted  from  an  attempt  to  swing  or 
climb  upon  the  train;  and  if  the  stone  misses  the  boy,  but  hits  another 
child,  the  railroad  company  is  not  liable  for  the  injury  thus  done  to  the 
third  person.     Georgia  R.  R.  etc.  Co.  v.  Wood,  146. 

18.  Evidence— Declarations  as  Admissions  or  Part  of  Res  Gestae. — 
Declarations  by  a  train  conductor  as  to  his  motives  of  hostility  in  eject- 
ing a  passenger,  made  to  another  passenger  eight  or  ten  minutes  after 
the  ejectment,  are  not  admissible  against  the  railway  company,  either  as 
an  admission  or  as  part  of  the  res  gestae.  Barker  v.  St.  Louis  etc  R.  R, 
Co.,  646. 

19.  Evidence— Declarations. — A  railway  company  is  not  bound  by  dec- 
larations made  by  its  train  conductor  as  to  his  motives  which  do  not  ac« 
company  or  form  part  of  some  act  or  transaction  within  the  apparent 
line  of  service  for  which  he  is  employed.  Barker  v.  St.  Louis  etc  R.  R. 
Co.,  646. 

10.  Master  and  Servant — Fellow-servants,  Who  arb— Recovery  for 
Act  of  Incompetent  Fellow-servant. — Persons  engaged  in  the  same 
common  work,  employed  by  the  same  agent  of  the  common  master,  and 
performing  duties  pertaining  to  the  same  general  business,  are  fellow- 
servants.  Hence,  a  brakeman,  engineers,  and  firemen,  and  a  train  dis- 
patcher, employed  by  the  division  superintendent  of  a  railroad,  and 
being  under  hia  instructions,  are  fellow-servants;  and,  if  the  negligence 
of  the  train  dispatcher  in  sending  out  a  drunken  brakeman  causes  in- 
jury to  an  engineer,  the  latter  cannot  recover  until  he  shows  that  there 
was  negligence  in  the  selection  of  the  train  dispatcher.  Norfolk  etc  R. 
R.  Co.  v.  Hoover,  392. 

21.  Master  and  Servant  —  Negligence  in  Selection  of  Servant,  how 
Shown. — A  failure  to  use  due  care  in  selecting  careful  servants  may  be 
fixed  upon  the  master  by  showing  such  notorious  or  general  reputation 
respecting  the  servant's  unfitness  or  incompetency  as  that  the  master 
could  not,  without  negligence  on  his  part,  have  been  ignorant  of  It 
when  he  employed  the  servant.  Hence,  a  railroad  company's  negli- 
gence  in  employing  a  drunken  brakeman  whereby  an  engineer  was  in- 
jured may  be  shown  by  proof  of  the  brakeman's  general  reputation  for 
intemperance  for  one  or  two  years  before  the  accident  and  following  it. 
Norfolk  etc  R.  R  Co.  v.  Hoover,  392. 

22.  Master  and  Servant — Nboligenck  in  Selbctioh  of  Servant— Evi- 
dence OF  Servant's  General  Reputation  for  Intemperance. — Upoa 
the  question  of  a  railroad  company's  negligence  in  employing  and 
retaining  a  drunken  brakeman,  whereby  an  engineer  was  injured,  it  is 
ootnpetent  to  show  that  the  general  reputation  of  the  brakeman  for 
intemperance  was  of  such  a  notorious  character  that  the  jury  might 
well  infer  that  it  was  known  to  the  company,  or  that  it  was  negligent  in 
not  making  proper  inquiry.     Norfolk  etc.  R.  R.  Co.  v.  Hoover,  392, 

tl.  BiouT  OF  Cbossing.- A  Street  Railway  has  the  Right  to  cross 
over  the  tracks  of  a  steam  railway  in  a  public  street,  subject  to  no 
oonditiona  other  than   those   to  which  the  general  public  is  rabject  ia 
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traveling  over  inch  streets.  Whatever  right  the  steam  railway  has  in 
the  streets  ia  subject  to  the  burden  and  easement  of  the  public  gen- 
erally, and  the  street  railway,  being  entitled  to  the  use  of  that  ease- 
ment,  the  steam  railway's  rights  are  subject  to  the  right  of  the  street 
railway  to  nse  the  street.  Chicago  etc  Ry.  Co.  ▼.  Whiting  etc.  Ry.  Co., 
264. 

9L  Streets. — A  Street  Railway  is  not  an  Additional  Bcrden  to  that  of 
the  general  easement  in  the  street,  and  the  owners  of  the  fee  are  not 
entitled  to  damages  on  account  of  the  construction  thereof  in  the  public 
street     Chicago  etc  Ry.  Co.  v.  Whiting  etc.  Ry.  Co.,  264. 

25.  Street  Railways — Neqligenck  at  Crossino — Duty  to  Look  and  Lis- 
ten.— A  person  about  to  cross  the  tracks  of  a  street  railway  operated 
by  steam,  cable,  or  electricity  is  bound  to  "  look  and  listen."  A  failure 
to  observe  this  rule  is  negligence  per  se.  Omalaer  v.  Pittsburg  etc 
Traction  Co.,  901. 

£6.  SxREE-r  Railways— Neoligbnoe  at  Crossing — Doty  to  Stop,  Look, 
AKu  Listen. — A  person  about  twcross  the  tracks  of  an  electric  street 
railway  who  cannot  see  an  approaching  car  becanse  of  obstructions  in  the 
street  not  caused  by  the  railway  company,  and  who  cannot  hear  the  car 
because  of  the  noise  made  by  a  wagon  moving  in  front  of  him,  is  bound 
to  "stop,  look,  and  listen"  before  attempting  to  cross  the  tracks.  A 
failure  to  do  so  is  negligence  which  bars  a  recovery  for  injury  received 
from  being  struck  by  the  approaching  car.  Omslaer  ▼.  Pittsburg  etc 
Traction  Co.,  901. 

17.  Street  Railways. — While  Pedestrians  have  a  Right  to  be  upon 
and  travel  along  a  public  highway,  they  are  bound  to  take  notice  of  the 
dangers  incident  to  public  travel  thereon,  and  especially  is  this  true 
where  street-cars  are  constantly  passing  and  repassing  propelled  by 
electricity.     McOee  v.  Consolidated  Street  Ry.  Co. ,  507. 

28.  Street  Railways — Negligence.  — It  is  not  negligence  per  se  not  to  have 
a  headlight  attached  to  the  dashboard  of  a  street  railway  car  when  a  mu- 
nicipal ordinance  governing  such  cars  only  requires  that  they  shall,  after 
sunset,  have  colored  signal  lights  in  the  front  and  rear,  and  such  lights 
are  in  fact  carried.     McOee  v.  Consolidated  Street  Ry.  Co.,  507. 

29.  Jury  Trial — Negligence — Invading  the  Province  of  the  Jury. — In 
an  action  to  recover  for  injuries  received  by  a  person  while  riding  aa  a 
passenger  in  a  street-car  from  its  collision  with  a  railway  train,  the 
court  should  not  instruct  the  jury  that  if,  in  approaching  the  crossing 
of  the  street  over  which  the  street-car  was  being  operated,  the  serv- 
ants of  the  railway  corporation  did  not  keep  a  lookout  for  the  cars 
and  otlier  vehicles,  or  were  running  the  train  at  a  greater  rate  of  speed 
than  allowed  by  an  ordinance  of  the  city,  and  if  the  collision  resulted 
from,  and  would  not  have  occurred  but  for,  such  negligence,  the  jury 
should  find  for  the  plaintiff.  Whether  the  conduct  of  the  servants  of 
the  defendant  constituted  negligence  is  a  question  of  fact  for  the  jury. 
OulftU.  Ry.  Co.  V.  Pendry,  125. 

to.  Contributory  Negligence  is  hot  Iuputabue  to  a  Person  riding  as 
a  passenger  in  a  street-car  from  the  mere  fact  that  while  so  riding  he 
did  not  exercise  any  care  to  discover  an  approaching  railway  train. 
Chtl/etc  Ry.  Co.  v.  Pendry,  126. 

SL  Street  Railways — Contributory  Neoligbnoe — One  about  to  cross  a 
street  upon  which  cars  are  operated  is  bound  to  look  in  both  directions 
before  getting  on  the  track,  and,  if  injured  by  a  car  which  he  would 
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have  seen  aad  avoided  had  he  looked  ia  the  direction  whence  it  was 
coming,  he  is  guilty  of  such  contributory  negligence  as  precludes  hi» 
recovery  of  compensation.     McOee  v.  Conaolidated  Street  By.  Co.,  iffj. 

8m  COBPOBATION3,  6;   EMINENT  DoMAIN;  JoiNT   LIABILITY,  2;    MAMDAMUS} 

Municipal  Cobforations,  14, 16;  Nkgligbncs,  1,  4. 

REAL  PROPERTY. 

1.  Thb  Right  of  Lateral   Sppport  is  an   absolute  right  of    property, 

and  the  owner  has  a  legal  remedy  against  one  who  removes  the  natural 
support  of  the  soil,  which  is  based,  not  upon  negligence,  but  upon  th» 
violation  of  the  right  of  property.     Schultz  v.  Boioer,  630. 

2.  The   Right  of  Lateral  SappoRT  applies  only  to  the  land  itself,  and 

not  to  the  buildings  or  other  artificial  structures  thereon.  Schulti  v. 
Bmoer,  630. 

%.  Lateral  Support — Actionable  Wrong. — If  one,  by  digging  in  his  own 
land,  causes  the  adjoining  land  of  another  to  fall,  the  actionable  wrong 
is  not  the  excavation,  but  the  aot  of  allowing  the  other's  land  to  fall. 
Schultz  V.  Bower,  630. 

4>  What  WILL  not  Render  a  Lawful  Business  Unlawful. — The  basi« 
ness  usually  carried  on  in  a  roundhouse  and  machine  shop,  though  smok* 
dirt,  and  soot  are  emitted  therefrom,  is  in  itself  lawful,  and  the  fact 
that  the  building  in  which  it  is  carried  on  is  partly  in  a  public  alley  does 
not  render  the  business  itself  unlawful.     Kaje  v.  Chicago  etc.  Ry.  Co.,  627. 

B.  Trespass — Children — Damages — Nonsuit. — If  a  child,  while  trespass- 
ing upon  the  open  premises  of  a  factory  where  typesetting  machines  are 
manufactured,  and  there  purloining  type  metal  or  scrap  iron  belonging 
to  the  manufacturer,  is  injured  by  the  sudden  discharge  of  water  and 
•team  from  a  pipe  connected  with  an  engine  in  the  factory,  the  presence 
of  the  child  being  unknown  to  the  engineer,  the  manufacturer  not  owing 
any  duty  to  the  child,  under  such  circumstances,  is  not  liable  in  an 
action  by  its  father  to  recover  damages  for  the  injury  and  for  the  amount 
expended  for  medicines  and  medical  attention.  Mergenthaler  v.  Kirby, 
371. 

8.  Neglioknob-»-Injurt  to  Trespassing  Child. — The  owner  of  a  city  lot^ 
on  which  he  ia  constructing  a  building,  is  not  liable  for  injury  to  a  tres- 
passing child  caused  by  the  falling  of  building  stone  while  playing  on 
the  lot  without  the  knowledge  of  the  owner,  or  any  express  or  im- 
plied invitation  or  inducement  to  enter  npon  the  premises.  WitU  v. 
Stifel,  668. 

7,  Licensee — Dutt  of  Landowner. — A  BoT  Who  Visits  Premises  where 
dangerous  machinery  is  being  operated,  to  amuse  himself  by  riding  in 
the  teams  and  assisting  the  employees,  is,  at  most,  only  a  licensee  and 
Tolanteer,  to  whom  the  owner  of  the  premises  and  business  owes  no 
dnty  except  to  abstain  from  injuring  him  by  active  misconduct.  Nor 
ia  it  material  that  the  boy  acted  nnder  the  direotion  of  one  of  the  em* 
ployees.    Shea  r.  Ourney,  446. 

See  LEOAcraa,  1. 

RECEIVERS. 
1.  A  Reckitbb  n  merely  a  ministerial  officer  of  the  ooDii.     The  title  to  the 
property  does  not  change,  and  his  custody  ia  that  of  the  coart*     Bell  v. 
American  Protective  League,  481. 
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%  Landlord  and  Tenant. — A  Recetver  Taking  Possession  of  a  Liasb- 
HOLD  Estate  does  not  Become  the  Assignee  of  the  term,  nor  liabla 
•a  the  ooyeDants  of  the  lease.  He  is  answerable  oaly  for  reasonable 
wnt  daring  the  time  he  retains  possession.     Bell  v.  Amerieam  ProUctitm 

Uagutf  481. 

See  Chattel  Mortoaobs,  7* 

RECORDS. 
8m  APTBAKt  6;  BiGAMT,  7;  CouRTs;  ImoBAiOh  A 

REFORMATION. 
See  Deeds,  2-5. 

REMAINDERS. 
Im  Abtibss  Possession,  1;  WiLL%  % 

REPEAL. 
See  Statutes,  7* 

REPLEVIN. 
See  Estoppel,  4 

RESCISSION, 
■n  IkAVBb  4|  Sales,  4;  Vendor  ams  PvB(nul■l^  % 

:  RES  GESTiB. 

»  '■  Im  Evidence,  3;  Railroad*^  lH 

RES  JUDICATA. 
See  Bail;  Judgments,  3-S. 

RETURN. 
8m  FHooess,  3;  Shbrifts;  TBOTBk  & 

REVERSIONS. 
Bm  Adverse  Possessiox,  L 

REVOCATION. 
See  Wills,  6. 

RIGHT  OP  WAT. 
8m  Railroads,  1,  3-fiL 

SALES. 
1.  Plaob  or.  —>  If  ft  Mller  of  meats  residing  and  doliig  liiiriiiMi  mtMB» 
•f  a  city  receives  an  order  from  a  person  residing  therein  to  bring  him 
meats  of  a  certain  kind  at  an  agreed  price,  and  the  seller  dclivwa  tlM 
meat  and  receives  payment  within  the  city  limits,  this  ia  a  sal*  thertiB 
violating  an  ordinance  prohibiting  the  sale  of  meats  wittia  tiM  lUsf 
without  a  license.  State  v.  Wemwagt  873. 
▲ji.  ex.  Bar.,  Vou  XLVIL  —  64 
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S.  Place  of — Delivery.  —  In  a  sale  of  goods  generally  the  contract  is 
executory,  and  no  property  in  them  passes,  and  the  sale  is  not  completo 
until  delivery.     State  v.  Werntoag,  873. 

3.  The  Pkice  of  Service  of  a  Stallion  for  breeding  purposes  may  b« 

recovered  if  the  animal  has  not  been  advertised  or  held  out  for  public 
use,  although  he  has  not  been  registered  as  required  by  statute.  Brigga 
V.  Hunton,  318. 

4.  Rescission. — ^The  Fraud  of  a  Third  Party  inducing  the  purchase  of 

goods  cannot  entitle  the  purchaser  to  rescind.     If  the  seller  is  not  a 
party  to  the  fraud  the  contract  must  stand.     Naah  v.  Minnesota  TUU 
Ins.  etc.  Co.,  489. 
See  Animals;  Chattel  Mortoagbs,  5;  Execution,   1-4;  Intoxioatino 
Liquors;  Pleading,  2;  Pledob,  1. 

SETOFF. 
1.  Insolvency  as  Equitable  Ground  for.— The  insolvency  of  a  party  is 
a  distinct  equitable  ground  for  setoff  against  him,  and  this  equitable 
right  of  the  debtor  cannot  be  taken  away  by  the  insolvent's  assignment 
for  the  benefit  of  creditors.     St.  Paul  etc.  Trust  Co.  r.  Leek,  676. 

5.  Insolvent  Bank — Depositors. — If  a  bank  becomes  insolvent  and  its 

effects  are  put  into  the  hands  of  a  receiver,  its  depositors  indebted  to 
it  by  promissory  notes  may  set  off  against  such  notes  in  the  hands  of  the 
receiver  the  amounts  due  them  on  their  deposits.  State  v.  Brobston, 
138. 
8.  Receiver  of  Insolvent  Bank. — Although  the  receiver  of  an  insolvent 
bank  has  obtained  an  order  of  court  directing  him  to  allow  setoffs  in 
settling  the  claims  of  interested  parties,  he  will  act  at  his  peril  con- 
cerning the  existence  and  rightfulness  of  any  demand  he  may  allow  as 
a  setoff,  where  the  record  does  not  show  what  claims  of  setoff  should  ba 
allowed.     State  v.  Brobston,  138. 

SHERIFFS. 

Officers — Presumption— Collateral  Attack. — If  the  return  of  a  sheriff 

shows  that  he  has  levied  on  certain  designated  property,  it  is  presumed, 

on  collateral  attack,  that  such   property  belonged   to   the  judgment 

dtbtor,  although  that  is  not  shown  by  the  return.    Hogue  v.  Corbit,  232. 

srappiNG. 

1.  General  Average. — ^The  obligation  to  contribute  to  a  general  aver* 
age  loss,  or  to  the  general  average  expenses,  springs  from  the  law 
itself,  and  not  from  any  contract  between  the  parties  concerned.  It  is 
a  consequence  of  the  common  danger,  where  natural  justice  requires 
that  all  should  contribute  to  indemnify  for  the  loss  of  property  which 
is  sacrificed  by  one  in  order  that  the  whole  adventure  may  be  saved. 
Marwick  v.  Rogers,  436. 

%  Ths  O3LIOATION  TO  Pat  General  Averagb  rests  upon  the  vessel, 
tile  cargo,  and  the  freight  in  proportion  to  their  respective  values, 
and  npon  the  owners  of  each  in  proportion  to  the  value  of  their  property 
at  risk,  and  may  be  enforced  by  resorting  to  the  lien  upon  the  property 
saved  from  the  common  peril,  or  by  action  against  the  persons  bound  to 
•ontribut*.    Marwick  v.  Rogers,  436. 
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S.  Gknbral  Ayeraqk.  —  The  Obligation  of  a  Chartekrs  or  ▲  Vbi- 
8EL  Who  is  also  thb  Ownkr  ow  thb  Cargo  to  contribute  to  the 
general  average  is  not  waived  by  a  provision  in  the  charter  party 
that  all  liability  of  charterers  under  the  agreement  shall  cease  aa  sooa 
as  the  cargo  is  shipped  on  board.  All  questions,  whether  of  demurrage 
or  otherwise,  to  be  settled  by  the  consignees,  the  owner  and  captain 
looking  to  their  lien  on  the  cargo  for  these  purposes.  This  clause 
affects  him  in  his  capacity  of  charterer  only.     Marwick  v.  Sogera,  436. 

4.  Adyamoemknts  by  Part  Owner  tor  Repairs  —  Contribdtioh.  —  A 
managing  part  owner  of  a  vessel  has  authority  to  advance  money  for 
necessary  repairs  to  the  ship  in  a  foreign  port,  and  may  compel  coiitribu« 
tion  from  the  other  part  owners.     HiU  v.  Crocker,  321. 

H.  CoNTRiBDTiON — NoNSOiT  AT  Law  AS  Dbtbmse. — A  part  owner  of  a  ship 
who  is  liable  to  contribution  to  another  part  owner  who  has  paid  a  note 
given  by  all  the  part  owners  cannot  resist  recovery  on  the  ground  that 
he  has  obtained  a  nonsuit  in  an  action  brought  agaiust  him  by  the  holder 
of  the  note.     Hill  r.  Crocker,  321. 

SIDEWALKS. 
See  MuMioiPAL  Cohforatioiis,  19,  22. 

SLANDER. 
See  Libel,  8. 

SPECIFIC  PERFORMANCE. 

1.  SpBcino  Pkbtorhanos  will  be  ENroROSD  or  a  Covenant  nr  a  Lease 
that  during  the  term  the  lessor  will  reasonably  light  and  heat  the 
demised  premises.  The  fact  that  the  court  may  be  called  upon  to  form 
a  scheme  for  heating  and  lighting,  and  to  provide  the  proper  apparatus, 
does  not  justify  it  in  declining  jurisdiction.     Jones  v.  Parker,  486. 

t.  HcrsBAND  AND  WiiTE  —  CONSIDERATION. — A  husband  cannot  compel  the 
specific  performance  of  his  wife's  contract  to  convey  to  him  certain  real 
estate  if  no  consideration  for  such  contract  is  made  to  appear.  Greene 
V.  Greene,  724. 

X  Husband  and  Witb— Wife's  Contract. — In  a  suit  by  a  husband  to 
compel  the  specific  performance  of  his  wife's  contract  to  convey  to  him 
certain  real  estate,  specific  performance  should  not  be  decreed  when 
her  defense  is  that  the  contract  was  procured  by  fraud  and  duress  and 
undue  infiuence  exercised  over  her  by  her  husband,  and  the  evidence 
establishes  that  the  contract  was  executed  because  of  a  species  of  mat* 
rimonial  coercion  and  undue  influence,  though  it  fails  to  establish  fraud 
or  duress.     Qreene  v.  Oreene,  12A. 

4.  Husband  and  Wipe— Wife's  Contract— Bokdbn  of  Proof.— If  a  hus- 
band claims,  in  an  action  by  him  to  compel  specific  performance  of  his 
wife's  contract  to  convey  to  him  certain  real  estate,  that  the  considera- 
tion  for  the  contract  was  her  love  and  affection  for  him,  or  that  she 
intended  because  he  was  her  husband  to  make  a  gift  of  the  land  to 
him,  the  burden  is  upon  him  to  prove  that  she  made  the  contract  freely 
and  voluntarily,  with  full  knowledge  of  all  the  facts  surrounding  it 
without  any  fraud  being  practiced  upon  her,  and  that  she  was  not  in- 
duced to  make  it  by  hia  coercion  or  undue  influeaotk  Oreene  v.  OreenCt 
724. 
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STATUTE  OF  LIMITATION& 
See  Limitations  ot  Acrnona. 

STATUTES. 
L  Sttbjkct  or  Act  itot  Expressed  in  Its  Titls. — ^The  title  of  an  act 
entitled  "An  act  amending  section  2  of  chapter  8  of  the  charter  of 
the  city  of  Minneapolis,"  creating  liability  for  damages  caused  by  a 
change  of  street  grade,  and  providing  for  a  special  tax  or  assessment  oa 
property  benefited  to  pay  the  same,  is  sufficient,  and  the  law  is  not 
unconstitutional  because  the  subject  thereof  is  not  expressed  in  its  title. 
Kelly  V.  Minneapolis,  605. 

2.  Power  o»  Courts  to   Receivb  Evidkncb  op  Lkqalitt  of   Enact- 

ment.— The  fact  that  a  statute,  regular  on  its  face  and  in  due  form,  is 
ratified  and  approved  by  the  genuine  signatures  of  the  presiding  officer! 
of  both  hoases  of  the  legislature,  and  deposited  in  the  proper  office,  is 
oonclnsive  evidence  that  it  was  regularly  and  legally  enacted,  and  the 
courts  cannot  go  behind  this  record  for  any  cause  to  ascertain  from 
the  journals,  or  otherwise,  how  such  record  was  established.  Garr  r. 
Coke,  801. 

3.  Constitutional  Law.  —If  Two  Constructions  of  a  Statute  are  Pos- 

sible, that  should  be  adopted  which  is  most  reasonable  and  in  accord 
with  the  declared  and  recognized  policy  of  the  state.  Mercmey  v.  At' 
lanta  Building  etc.  Assn.,  841. 

4.  Constitutional  Law. — Part  of  a  Statute  mat  bb  Unconstitutional 

and  void  and  another  part  valid,  even  though  the  incongruous  pro- 
fisions  be  contained  in  the  same  section,  if  when  the  unconstitutional 
portion  is  stricken  out  that  which  remains  is  complete  in  itself  and 
capable  of  being  enforced  according  to  the  legislative  intent,  independ- 
ent of  that  which  is  rejected.  A  statute  may  also  be  valid  as  to  some 
classes  of  cases,  and  void  as  to  others.  Orimea  v.  Eddy,  653. 
6.  Constitutional  Law. — Importation  of  Diseased  or  Infected  Live. 
rrocK  into  the  state  may  be  prohibited  by  statute,  which  may  prescribe 
the  kind  of  cars  to  be  used  for  their  transportation,  as  well  as  other  rea« 
sonable  and  precautionary  measures.     Orimea  v.  Eddy,  653. 

6.  Rbtroactive  Operation  of. — A  statute,  enacted  after  proceedings  to 

acquire  property  for  use  as  a  public  street  have  been  commenced,  is  not 
applicable  to  snch  proceedings,  where  no  step  in  them  has  been  taken 
pursuant  to  snch  statute.     Cincinnati  etc.  Ry.  Co,  t.  Anderson,  285. 

7.  Repeal — Married  Women  as  Witnesses. — A  statute  disabling  a  mar« 

ried  woman  from  testifying  is  not  repealed  by  the  enactment  of  a  statute 
entitled  "  Married  Women,"  but  containing  no  reference  to  the  right  of 
%  married  woman  to  testify.    Oreene  ▼.  Oreene^  724. 
See  Habeas  CoRFca»  L 

STOCK. 
See  Corporations,  7,  10,  IS^  UL 

STREETS. 
BetBKnrm  Domaik;  Municipal  Corpobatiovi,  11;  14-SI|  KAiiaoAsi, 

2-6,23,24 
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STRUCK  JURY. 
8m  Trial,  2. 

SUNDAY. 
Walkiiyo  ok  Riding  nr  thb  Open  Air,  in  a  qniet  and  civil  manner,  witu 
no  object  of  bnsiness  or  pleasure,  except  the  enjoyment  of  air  and  ex* 
ercise  for  the  promotion  of  health,  is  not  a  violation  of  •  Sunday  law. 
CUvtlatul  T.  Bangor,  326. 

SURETYSHIP. 

1.  EHBEZZtBMBNT. — The  sureties  on  a  bond  given  by  an  embezzler  for  the 
•    return  of  the  money  taken  can  avoid  it  only  by  showing  that  it  was 

given  for  an  unlawful  purpose,  or  that  its  execution  was  obtained  by 
unlawful  means.     Protner  v.  Kirschner,  925. 

2.  Embezzlement — Compocndinq  Felony. — The  sureties  on  a  bond  given 

by  their  principal  to  secure  the  return  of  money  embezzled  by  him 
cannot  avoid  the  obligations  of  the  bond  on  the  ground  that  it  was 
given  for  an  illegal  consideration,  without  proof  that  criminal  proceed- 
ings  have  been  stifled  thereby,  or  tliat  fraud  or  coercion  has  been  prac- 
ticed upon  them.     Partner  v.  Kirschner,  925. 

3.  Embezzlement  —  Compounding   Felony.  —  In  an  action   against  the 

sureties  on  a  bond  given  by  an  embezzler  to  secure  the  return  of  the 
money  taken,  an  affidavit  of  defense  alleging  that  the  debt  secured 
.  was  money  embezzled,  that  the  creditor  accepted  the  bond  in  lieu 
thereof,  and  that  such  acceptance  worked  the  release  of  the  debtor 
from  all  liability  to  prosecution  for  the  crime  of  embezzlement,  is  in- 
snfiQcient.  It  should  also  allege  the  employment  of  criminal  proceed- 
ings or  of  threats  to  resort  to  them,  as  a  means  of  coercion  to  compel 
the  execution  of  the  bond.     Partner  v.  Kimchrur,  925. 

4.  Extension  or  Time. — A  contract  between  a  debtor  and  creditor  that 

the  time  for  paying  the  debt  shall  be  extended  one  year,  and  the  former 
shall  forego  his  right  to  payment  before  the  expiration  of  that  time, 
and  will  pay  interest,  is  a  contract  having  consideration  sufficient  to 
enforce  it,  and  therefore  releases  the  surety  of  the  debtor.  Benson  t. 
PAtjipa,  128. 

See  Embezzlement. 

SURVEYS. 
Sea  BocNDARiis. 

TAXES. 

LSOXSLATURB  CANNOT  AUTHORIZE  UNDER  PrBTENSB  OV  SaNITAKT  Rkqitt.a. 
nONS. — The  legislature  cannot  authorize  the  power  of  taxation  ander 
the  pretense  of  sanitary  regulations  or  other  exercise  of  the  police 
power  of  the  state  in  the  interest  of  the  publio  health  or  safety.  LU- 
tl^fitld  T.  State,  697. 

TELEGRAPH  COMPANIEa 
1.  Tslboraph  Companies  must  have  Sufficient  Faoilitiks  to  transa«t 
all  business  offered  to  them  at  all  points  at  which  they  have  offices. 
LeaveU  v.  Watern  Union  Tel.  Co.,  798. 
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SL  Duty  to  Transmit  Messages  over  Its  Owir  Link— Excessivk  TAitirt, 
If  a  telegrapli  company  can  gend  a  message  to  its  destination  over  ite 
own  line,  it  cannot,  by  sending  it  over  the  line  of  another  company, 
exact  a  tariff  of  the  sender  in  excess  of  what  it  would  be  allowed  to 
charge  for  sending  it  over  its  own  line.  Leavell  v.  Western  Union  Tel. 
Co.,  798. 

5.  The  Damages  for  which  a  Telegraph  Cobporation  is  Liable  opon  fail. 

ure  to  transmit  and  deliver  with  proper  diligence  a  message  concerning 
sickness  or  death  are  such  as  fairly  and  reasonably  may  be  considered 
as  arising  naturally,  and  according  to  the  usual  course  of  things,  from 
a  breach  of  its  contract,  or  such  as  reasonably  may  be  supposed  to  have 
been  in  the  contemplation  of  the  parties  as  a  probable  result  of  such 
breach.      Western  Union  Tel.  Co.  v.  Linn,  58. 

4.  Damages  fob  which  not  Liable. — From  a  message  informing  the  ad- 
dressee  that  another  person  was  very  low,  and  asking  whether  he  could 
come,  a  telegraph  corporation  is  not  required  to  understand  that  the 
person  so  mentioned  may  die  before  the  message  is  delivered,  and  that 
the  addressee,  were  it  delivered  in  proper  time,  might  answer  that  he 
would  come,  and  that  upon  such  answer  the  funeral  would  be  post* 
poned  until  he  could  arrive.  Hence,  the  corporation,  though  its  neg« 
ligence  causes  the  nondelivery  of  the  message  at  the  proper  time,  is  not 
answerable  for  damages  arising  from  the  consequent  inability  of  the 
addressee  to  be  present  at  the  funeral.  Western  Union  Tel.  Co.  v.  Linn^ 
58. 

B.  Discrimination. — A  contract  by  which  a  telegraph  company  gives  to  a 
railroad  company  a  preference  over  its  line  to  the  exclusion  of  others 
M  an  illegal  discrimination,  and  does  not  justify  it  in  exacting  an  extra 
tariff  for  sending  a  message  over  the  line  of  another  company  to  a  point 
at  which  it  also  has  a  line.     Leavell  v.   Western  Union  Tel.  Co.,  798. 

6.  DiSCLOSURB    OF    CONTENTS    OF     TeLUGRAM — ReMOTB     DAMAGES. — If    an 

agent  contracts  to  sell  goods,  expecting  to  obtain  a  commission,  and  a. 
delay  occurs  in  the  delivery,  although  no  definite  time  is  fixed,  during 
which  the  contents  of  a  telegram  from  the  principal,  explaining  the 
delay,  is,  by  some  default  of  the  telegraph  company,  made  known  to 
the  customer,  who  immediately  buys  elsewhere  thus  causing  the  agent 
to  lose  his  commission,  the  agent  cannot  recover  damages  against  the 
company  for  such  loss  on  the  theory  that  if  the  contents  of  the  tele, 
gram  had  not  been  made  known  to  the  customer,  an  arrangement  could 
have  been  made  with  him  whereby  the  sale  would  have  been  consum* 
mated,  and  the  agent  would  have  obtained  his  commission.  Such  dam* 
ages  are  too  remote  and  uncertain  for  a  recovery.  Western  Union  TeL 
Co.  V.   Watson,  151. 

7.  A  Teleobaph  Corporation  is  given  Sufficient  Notice  of  the  Bela- 

TIONSHIP  of  the  person  to  whom  the  message  is  directed  and  a  person 
named  therein  when  the  message  states  that  such  person  is  very  low 
and  asks  whether  the  addressee  can  come.  The  terms  of  such  message 
notify  the  corporation  that  lie  is  seriously  interested  in  Ine  condition  of 
the  person  described  therein  as  being  very  low.  Western  Union  Tel, 
Co.  V.  Linn,  58. 

8.  A  Telegraph  Cobporation  cannot  by  Its  Contract  Protect  Itself 

from  the  consequences  of  the  negligence  of  its  servants  in  failing  to  de> 
liver  a  message  with  reasonable  diligence.  Western  Union  Tel.  Co.  r, 
Linn,  68. 
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fl  Damaqis — Pbnaltt. — A  claim  against  a  telegraph  company  for  damagM^ 
and  a  claim  against  it  for  a  statutory  penalty,  are  separate  and  distinct. 
MoUMt  V.  Western  Union  Tel.  Co.,  167. 

IOL  Us>  or  Blanks — Penaltt  Clause. — A  telegraph  company  cannot  re> 
quire  a  customer  to  use  a  blank  with  a  stipulation  upon  it  exempting 
the  company  from  liability  for  a  statutory  penalty,  and  his  volnntary 
nse  of  it  is  not  binding  on  him.  The  matter  is  not  a  subject  of  contract 
between  the  parties,  and  any  agreement  between  them  tending  to  de« 
feat  such  penalty  is  void.     Mathia  v.   Western  Union  TeL  Co.,  167. 

11.  Liability  of  for  Statutory  Penalty. — Notwithstanding  a  stipulation 
printed  upon  a  blank  on  which  a  telegraph  message  is  sent,  that  "  the 
company  will  not  be  liable  for  damages  or  statutory  penalties  in  any 
case  where  the  claim  is  not  presented  in  writing  within  sixty  days 
after  the  message  is  tiled  with  the  company  for  transmission,"  the  com« 
pany  is  liable  for  a  statutory  penalty  though  the  claim  for  it  is  not  pre> 
sented  within  such  time.     Mathia  v.   Western  Union  Tel.  Co.,  167. 

12.  Public  Policy — Objecp  of  Statute  imposino  Penalty. — A  statute 
imposing  a  penalty  upon  telegraphic  companies  for  default  in  the  trans* 
mission  or  delivery  of  messages  is  based  upon  public  policy,  the  object 
of  which  is  to  quicken  the  diligence  of  these  companies  in  the  perform^ 
ance  of  their  duties  to  the  public.     Matlds  v.  Western  Union  TeL  Co., 

167. 

See  Interstate  Comhbrcb,  2. 

TENANTS  IN  COMMON. 
See  Cotenancy. 

TICKETS. 
See  Railroads,  11-13. 

TIMBER. 
See  Trespass,  1. 

TORT-FEASORS. 
See  Joint  Liability,  I,  2, 

TORTS. 
See  Damages,  I. 

TRADEMARKS. 
See  Patents. 

TRESPASS. 

L  Chanoi  in  Form  ov  Property— Measurk  ov  Damaoks.— The  owner 

of  trees  cut  from  his  land  by  a  willful  trespasser,  and  by  him  manu« 
factured  into  railroad  ties,  and  sold  to  an  innocent  purchaser,  is  en« 
titled  to  recover  from  the  latter  the  value  of  the  property  at  the  time 
of  the  purchase  without  an}'  deduction  for  the  increased  value  put  upon 
it  by  the  labor  of  the  trespasser.  Powers  v.  Tilley,  304. 
%  Chanqb  in  Form  of  Property  —  Right  to  Retake.  —  A  trespasser 
cannot  acquire  any  property  in  the  chattels  taken  by  expending  labor 
npoo  them.    They  still  remain  the  property  of  the  original  owner  wb* 
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may  retake  them  wherever  he  may  find  them,  free  from  any  claim  fcy 
the  trespasser  for  their  increased  value  by  reason  of  hia  labor.  Powert 
V.  TUley,  304. 

TRESPASSERS. 
See  Real  Pbopsrtt,  5-7. 

TRIAL. 

1.  Thb  Pact  that  a  Peuson  is  Exempt  from  Jury  Doty  doks  not  Do* 

QUALIFY  Him  from  service.  While  he  may  be  excused  at  his  own 
election,  or  excepted  to  by  a  party,  if  he  serves,  the  action  of  a  jary  of 
which  he  is  a  member  is  not  made  void.  Commonwealth  r,  Hayden, 
468. 

2.  Practice — Struck  Jury.  — If  one  of  the  parties  to  an  action  demands  a 

struck  jury,  and,  on  being  furnished  with  the  requested  list  of  names, 
refuses  to  proceed  further,  the  clerk  of  the  court  may  represent  him,  and 
with  the  adverse  party  proceed  to  strike  off  the  names  until  the  proper 
number  of  jurors  is  selected.  Doraey  Machine  Go.  v.  McCaffrey,  290. 
8.  Practice. — The  Office  of  a  Motion  for  a  Venire  de  Xovo  is  to  secure 
a  new  trial  for  the  insufficiency  of  a  verdict,  general  or  special,  to  sup- 
port a  judgment  in  favor  of  either  party.  The  instances  are  few  where 
the  motion  may  properly  be  addressed  to  a  special  verdict,  since  by  the 
practice  in  this  state  conclusions,  opinions,  evidentiary  facts,  and  the 
like,  are  disregarded,  and  the  facts  properly  found  are  alone  considered, 
and  if  an  essential  fact  is  not  found  it  is  treated  as  not  proved.  Jonet 
T.  Caster,  274. 

4.  Continuance. — A  motion  for  a  continuance  of  the  trial  to  obtain  ab- 

sent  witnesses  is  properly  overruled  upon  a  showing  that  they  were 
not  present  at  the  time  of  the  occurrence  in  question,  or  that  their  pro« 
posed  evidence  ia  not  probably  true,  or  that  it  is  too  generally  stated, 
or  stated  in  mere  conclusions.  Reyons  v.  State,  25. 
6.  A  View  or  the  Premises  is  allowed,  not  for  the  purpose  of  furnish* 
ing  evidence  upon  which  a  verdict  is  to  be  found,  but  solely  for  the 
purpose  of  better  enabling  the  jury  to  understand  and  apply  the  evi- 
dence given  in  court.     Schultz  v.  Bower,  630. 

6.  Evidence  Out  of  Court. — The  fact  that  the  jury,  after  the  evidence 

in  a  criminal  case  is  submitted  and  before  a  verdict  ia  rendered, 
read  a  complete  and  accurate  newspaper  account  of  the  evidence,  not 
manifesting  any  prejudice  nor  bias,  nor  indicating  the  drift  of  publio 
opinion  as  to  the  guilt  or  innocence  of  the  accused,  is  not  prejudicial  to 
him,  and  though  not  properly  before  the  jury,  is  not  such  additional 
evidence  as  to  vitiate  the  verdict.      Williams  v.  State,  21. 

7.  Consideration  of  Improper  Evidence.  —  If  evidence  offered  by  the 

state  to  prove  that  the  accused,  shortly  after  his  arrest,  attempted 
to  commit  suicide,  is  promptly  excluded  by  the  court  under  inatruc* 
tions  to  the  jury  that  it  must  disregard  the  matter,  the  fact  that 
it  is  again  referred  to  and  stated  to  be  true  after  the  jury  has  retired 
and  before  verdict  does  not  vitiate  such  verdict,  if  the  jurors  all  agree 
not  to  consider  the  matter  and  state  under  oath  that  they  were  not  influ« 
enced  thereby.      Wiliiama  v.  State,  21. 

5.  Nswspaper  Report  of   Evidence.  —  The   fact  that  a  complete  and 

accurate  newspaper  account  of  the  evidence  in  a  criminal  case  eon« 
tains  a  headline  stating  that  "defendant  was  not  placed  on  the  stand,'* 
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and  is  read  by  the  jury  before  a  rerdict  ia  reader«d,  doaa  not  vitiate 
aach  verdict.      WiUiarru  y.  Stale,  21. 

9.  Conflict  or  Etidknok  in  a  criminal  case  ia  p«oaliarly  a  qnestion  to 
'  be  settled  by  the  jury.      Williams  v.  State,  21. 

10.  iNSTRUoriONS— All  Issubs  must  be  Presbntbd.— Whatever  may  be  the 
views  entertained  by  a  court  as  to  the  truth  or  falsity  of  evidenea 
adduced,  it  is  incumbent  on  it  to  charge  the  jury,  under  appropriate 
instructions,  on  the  law  applicable  to  every  phase  of  th«  testimonj 
adduced  on  the  trial.     Jones  v.  State,  46. 

11.  DiscRE'j'ioM  IN  Submission  of  Issues. — It  is  within  the  discretion 
of  the  trial  court  to  submit  specific  issues  arising  out  of  the  general 
issue  to  the  jury,  instead  of  submitting  those  which  are  more  generaL 
Springer  v.  Skavender,  791. 

12.  Pkacticb  —  Special  Verdicts. — Omissions  of  essential  facts  do  not 
vitiate  a  special  verdict,  and  a  motion  for  •  venire  de  novo  will  not  lie 
therefor.    Jones  v.  Cosier,  274. 

TROVER. 

1.  MoRTQAOB  OF  Chattbls — Equitablb  Assionmbnt.— One  who  pnrchaaes 

notes  secured  by  a  mortgage  of  chattels,  and  which  are  indorsed  and 
delivered  to  him  under  an  oral  agreement  to  make  a  written  assignment 
of  the  mortgage,  cannot  maintain  an  action  in  his  owu  name  for  the  con« 
version  of  the  property.     Baker  v.  Seavey,  475. 

2.  MoRTQAGB  OF  CHATTELS. — A  Second   Mortoaoee  of  chattels,  who  ii 

neither  in  actual  possession  nor  entitled  to  such  possession,  cannot 
maintain  an  action  for  their  conversion.  Baker  v.  Seavey,  475. 
8.  Evidence — Contradictinq  Officer's  Return. — If  an  officer  is  sued  for 
the  conversion  of  property,  and  his  return  does  not  enumerate  all  the 
articles  attached,  he  may  prove  that  he  did  not  attach  or  convert  the 
articles  claimed  by  the  plaintiff,  and  even  if  his  return  does  contain 
such  enumeration,  it  is  not  conclusive  in  an  action  against  him  by  a 
third  person,  and  the  officer  may,  as  against  the  latter,  prove  that  he 
did  not  take  all  the  articles  stated  in  the  return.     Baker  v.  Seavey,  47S> 

TRUST  DEEOa 
See  Trusts,  SL 

TRUSTS. 
I.  A  Trustbb  oannot  B(tt  vr  a  Deff  or  Enocmbsanob  for  which  a  tmal 

estate  is  answerable  for  less  than  is  actually  due  thereon,  and  make  a 
profit  for  himself.  Such  purchase  inures  for  the  benefit  of  the  trost 
estate,  and  the  cestui  que  trust  is  entitled  to  the  advantage  of  the  pur- 
chase.    Petrie  v.  Badenoch,  503. 

S.  Trustees — Power  of  Sale. — A  trustee  is  not  permitted  to  deprive  him- 
self of  a  power  of  sale  conferred  for  the  benefit  of  the  trust;  nor  to  so 
fetter  its  exercise  by  himself  or  his  successor  as  to  defeat  the  purpose 
of  the  trust.     Hickok  v.  Still,  880. 

lb  Mortoaob — Trustee— Compensation  for  Forbclosorb.— Under  a  deed 
of  trust  providing  that  the  trustee  therein  shall  be  entitled  to  reasona* 
ble  compensation  for  all  services  rendered  in  the  execution  of  the  trust, 
he  may,  upon  foreclosure,  be  allowed  reasonable  remuneration  for  hia 
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■errices  and  reasonable  counsel  fees  oat  of  ihe  proceedi  of  tiie  lalo. 
Ouinon  v.  Union  Trust  Co.,  186. 

See  Husband  and  Wivb,  2. 

USURY. 

L  CoTTSTS  Look  not  Merely  at  the  Words,  but  at  the  aubstanoe,  of  a 
transaction  to  determine  whether  it  is  usurious.  Meroney  v.  Atlanta 
Building  etc.  Assn.,  841. 

2.  Penalties,  Premiums,  or  Fines  amounting  to  more  than  legal  interest^ 
and  imposed  for  the  nonpayment  of  money,  are  usurious.  Meroney  ▼. 
Atlanta  Building  etc.  Assn,  841. 

8.  What  is  not  —  Illustration. — A  loan  of  eight  hundred  and  fifty 
dollars  for  the  term  of  forty  years  is  not  rendered  usurious  by  the 
lender  taking  a  bond  for  one  thousand  dollars,  bearing  seven  per 
cent  interest  per  annum,  payable  semi-annually — although  it  bear* 
interest  from  a  date  previous  to  its  delivery,  and  provides  that,  after 
ninety  days'  default  upou  any  installment  of  interest,  the  whole  of  the 
principal  shall  become  due — if  the  gross  amount  of  interest  for  the  full 
term  would  not  be  equal  to  eight  per  cent  per  annum,  if  a  fair  and  legal 
adjustment  of  the  interest  can  be  made  in  case  the  bond  becomes  due 
before  the  end  of  the  term  because  of  a  default  in  the  payment  of 
interest,  and  if  no  device  or  contrivance  to  cover  up  usury  appears. 
Georgia  Southern  etc.  B.  B.  Co.  v.  Mercantile  Trust  etc.  Co.,  153. 

A.  A  Loan  by  a  Foreign  Corporation  to  a  citizen  of  another  state,  ge- 
cured  by  mortgage  on  land  in  that  state  at  usurious  interest  there,  ia 
governed  in  the  settlement  of  interest  upon  foreclosure  by  the  law  of 
the  latter  state,  although  the  contract  of  loan  and  mortgage  stipulatea 
that  it  is  "solvable"  by  the  laws  of  the  state  of  the  domicile  of  the  cor- 
poration, and  is  made  with  reference  to  its  laws.  Meroney  r.  Atlanta 
Building  etc  Assn.,  841. 

See  Associations. 

VACANT  AND  UNOCCUPIED. 
See  Insurance,  12. 

VENDOR  AND  PURCHASER. 

1.  Right  o»  Purchaser  to  Rely  upon  Vendor's  Represbntations.— A 
purchaser  ot  real  estate  has  a  right  to  believe  and  rely  upon  representa» 
tiona  made  to  him  by  his  vendor  as  to  the  character,  quality,  and 
location  of  the  property  when  the  facts  concerning  which  the  repre- 
sentations are  made  are  unknown  to  the  vendee,  although  they  are  a  mat> 
ter  of  public  record.     Hoockv.  Bowman,  691. 

S,  Rescission  of  Contract  of  Sale  for  Misrepresentation — Illustra- 
tion.— If  one  wishing  to  buy  two  lots  in  a  city  addition  for  building 
purposes  is  shown  corners  and  stakes  by  the  owner's  agent,  who  rep- 
resents that  one  is  a  corner  lot,  which  ia  false,  that  the  other  is  con- 
tiguous thereto,  and  that  both  front  on  a  certain  street,  but  the  streets 
have  not  been  opened  through  the  addition,  and  the  prospective  pur- 
chaser, believing  and  relying  on  the  truth  of  such  representations, 
enters  into  a  written  contract  with  the  owner,  agreeing  to  purchase 
and  to  pay  for  the  lots,  such  representatiooa,  onder  the  oircumstancea. 
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are  material,  and  entitle  the  former  to  a  rescission  of  the  contract. 
Hooch  Y.  Bovmian,  691. 

%,  MuBEPKBSKMTATiON — L ACHES. — If  a  Tendor  of  real  estate  makes  mat«> 
rial  representations  as  to  the  character,  quality,  or  location  of  hi* 
land,  and  the  vendee  believes,  relies,  and  acts  on  such  representations, 
which  prove  to  be  false,  the  vendor  cannot  shield  himself  from  the  con- 
sequences of  his  fraudulent  conduct  by  interposing  the  plea  of  lachea 
on  the  part  of  his  vendee,    ffoock  v.  Bowman,  691. 

C  Notice  of  Lease. — As  between  a  vendor  and  vendee,  the  latter  is  charged 
with  notice  of  the  covenants  in  a  lease  of  which  he  knows,  but  has  not 
examined,  and  as  to  the  contents  of  which  he  has  not  been  misled,  but 
he  is  not  charged  with  notice  of  a  distinct  collateral  agreement. 
Werthriviery.  Tltomas,  882. 

fi.  Lease  as  Notice  of  Option  to  Purchase. — An  agreement  by  a  land- 
lord  giving  his  tenant  an  option  to  purchase,  though  incorporated  in 
the  lease,  is  no  part  of  it,  and  is  not  notice  to  a  third  party  who  agrees 
to  purchase  from  the  landlord.  If  the  tenant  exercises  his  option  to 
purchase  during  bis  tenancy,  such  third  person  may  purchase  from 
him,  and  recover  the  difiference  in  price  from  the  landlord.  Werth^ 
timer  ▼.  Thomaa,  882. 

VENDOR'S   LIEN. 
See  Mechanic's  Lien,  ft, 

VENIRE   DB  NOVO. 
See  Trial,  3,  12. 

VERDICT. 
See  New  Trial;  Trial,  12. 

VERIFICATION. 
See  Mechanic's  Lien,  3,  10. 

VIEW  OP  PREMISES. 
See  Appeal,  10;  Trial,  6. 

WAGES. 
See  Execution. 

WAIVER. 

See  Attral,  1,  6;  Insoltenct,   1;  Insurance,  10,  20;  Lakdlokd  an» 

Tenant,  5-7;  Mechanic's  Luh,  7-9. 

WARRANTY. 
See  Contracts,  2. 

WATER  COMPANIES. 

MmnoiPAL  CoBPOKATioN — Contract  wuh— Right  o»  a  Third  Person 

TO  Recover  Damages  fob  Breach  of. — If  a  contract  is  made  between 

a  municipality  and  a  corporation  that  the  latter  will  furnish  water  for 

the  extinguishment  of  fires  and  other  purposes,  a  private  citizen  cannot 
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recover  of  saoh  corporation  for  damages  sustained  by  him  for  the  breach 
of  its  contract  with  the  city.     Pilch  ▼.  Seynumr  Water  Co.,  '258L 

WATERS. 
1.  Nayioablk  Strbahs  ark  Natural  Hiqhwats.— The  pubiic  easement 
therein,  whatever  its  extent,  is  paramount  to  the  private  right  of  the 
riparian  proprietor.  Commissioners  v.  Catawba  Lumber  Co.,  829. 
Navigablk  Stream — What  is. — It  is  not  necessary  to  establish  the 
navigability  of  a  river,  and  that  a  public  easement  exist  therein,  to 
show  that  it  is  susceptible  of  use  continuously  during  the  whole  year 
for  the  purpose  of  floatage,  but  it  is  sufficieut  if  it  appear  that  busi- 
ness  men  may  calculate  that,  with  tolerable  regularity  as  to  seasons, 
the  water  rises  to  and  remains  at  such  a  height  tlierein  as  enables  them 
to  make  it  profitable  to  use  as  a  highway  for  transporting  logs  to  mills  or 
markets.     Gommissionert  v.  Catawba  Lumber  Co.,  829. 

5.  Naviqablb  Strbams  arb  such  as  abb  Floatablb  or  capable  of  vala« 
able  use  in  bearing  the  products  of  the  mines,  forests,  and  tillage  of  the 
country  to  mills  or  markets.  Commissionen  ▼.  Catawba  Lumber  Co.f 
829. 

4.  Floatable  Strbahs. — If  a  stream,  from  natural  causes,  rises  to  a  saffi- 
cient  height  eight  or  ten  times  a  year,  continuing  for  two  or  three  days 
at  a  time,  to  float  to  mill  all  logs  that  have  been  rolled  into  it,  it  is  a 
floatable  stream  and  a  natural  highway,  in  which  the  public  has  an 
easement,  the  reasonable  use  of  which  is  paramount  to  the  rights  of 
all  others.    Commissioners  v.  Catawba  Lumber  Co.,  829. 

6.  Floatable  Streams. — It  is  not  necessary  that  a  stream,  to  be  a  high* 
way,  should  be  capable  of  floating  logs  at  all  seasons  of  the  year.  Its 
public  character  depends  on  its  fltness  to  answer  the  wants  of  those 
whose  business  requires  its  use.  If  the  stream  is  not  always  naviga* 
ble  it  must  be  capable  of  floatage,  as  the  result  of  natural  causes,  at  pe> 
riods  recurring  from  year  to  year,  and  continuing  for  sufficient  time 
in  each  year  to  make  it  useful  as  a  highway.  Commissionei's  v.  Catawba 
Lumber  Co.,  829. 

6.  Streams  not  Floatable  can  be  nsed  for  the  transportation  of  logs  only 
by  a  license  from  the  owner  of  the  bed  of  the  stream  or  the  riparian 
proprietor.     Commissioners  v.  Catawba  Lumber  Co. ,  829. 

7.  Right  of  Floatagb  in  a  stream  must  be  exercised  with  due  care  for  the 
avoidance  of  injury  to  the  interests  of  the  riparian  proprietors  and  the 
owners  of  the  soil  beneath  the  bed  of  the  stream.  On  the  other  hand, 
the  stream  must  be  so  bridged  as  to  permit  of  its  use  for  the  purpose 
of  floatage.     Commissioners  v.  Catawba  Lumber  Co.,  829. 

8.  Bridges  Constructed  ovbr  Floatable  Streams  so  as,  by  interposing 
a  barrier  to  floating  logs  every  time  the  streams  rise  sufficiently  high 
to  carry  logs  over  the  shoals,  to  practically  prevent  their  use  by  the 
public,  are  nuisances  and  unlawful  obstructions.  Commissioner*  v.  Co- 
tawba  Co.,  829. 

9l  a  Oraht  or  Land  Bounded  bv  a  Watercourse  extends  tbe  title  of  the 
grantee  to  the  middle  of  the  lake  or  stream,  though  it  has  been  mean* 
dered.  Grand  HapicU  Ice  etc  Co.  v.  South  Orand  Rapids  Ice  etc  Co., 
516. 
lOii  Boundaries. — Though  a  Boundary  is  said  to  Run  along  a  Stream, 
or  monuments  are  mentioned  which  occupy  its  bank,  this  does  not  Itmife 
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the  grant  to  the  bank.  The  shore  proprietor  takes  by  rirtae  of  short 
ownership,  and  aoqaires  his  interest  in  the  bed  of  the  stream  as  appur- 
tenant to  the  grant.  Orand  Rapida  Ice  etc  Co.  r.  South  Orand  Rapid$ 
Ice  etc.  Co.,  616. 

IL   BODNDARIBS — LaKES,  HoW  APPORTIONED  BETWEEN  ADJACENT  PrOPBIE- 

TORS. — Where  lands  are  granted  fronting  upon  non-navigable  waters, 
they  should  be  apportioned  between  the  diflferent  proprietors  by  divid- 
ing the  water  area  in  proportion  to  the  shore  frontage.  Orand  Rapid* 
Ice  etc.  Co.  v.  South  Orand  Rapids  Ice  etc.  Co.,  516. 

12.  Surface  Waters. — At  Common  Law  surface  water,  like  the  waters  of 
the  sea,  was  regarded  as  a  common  enemy,  and  any  landowner  had  the 
right  to  expel  it  from  his  own  land  without  regard  to  the  injury 
thereby  occasioned  to  another  proprietor.     Mayor  v.  Sikes,  132. 

13.  Surface  Waters.— Under  the  Civil  Law,  while  the  lower  proprietor 
is  bound  to  receive  the  surface  water  which  naturally  flows  from  the 
estate  above,  the  owner  of  the  latter  has  no  right,  by  diverting  surface 
water  which  he  ought  to  receive  from  an  estate  above  his  own  and  to 
which  his  estate  is  servient,  thus  to  relieve  his  own  estate  of  the  servi- 
tude which  nature  placed  upon  it,  and  cast  the  whole  burden  upon  the 
estate  of  his  neighbor  below.     Mayor  v.  Sikes,  132. 

14.  Surface  Waters. — One  landed  proprietor  has  no  right  to  concentrate 
and  collect  surface  water,  and  thus  cause  it  to  be  discharged  upon  the 
land  of  a  lower  proprietor  in  greater  quantities  at  a  particular  locality, 
or  in  a  manner  dififerent  from  that  in  which  the  water  would  be  received 
by  the  lower  estate  if  it  simply  ran  down  upon  it  from  the  apper  by 
the  law  of  gravitation.     Mayor  v.  Sikes,  13*2. 

See  Municipal  Corporations,  ISi 


WATER  WORKS. 
See  Municipal  Corporations,  1% 

WILLS. 

L  It  IS  Presumed  that  a  person  in  making  and  publishing  his  will  intends 
to  dispose  of  his  whole  estate.      Whilconib  v.  Rodman,  181. 

2.  Construction  of — Devise. — If  a  life  estate  in  property  is  devised  by 
will  to  a  woman,  with  remainder  to  her  children,  if  she  leaves  any, 
and  to  her  brother  if  she  doea  not  leave  any,  and  the  brother  dies  first, 
and  she  dies  without  issue,  having  devised  the  property  to  her  mother, 
the  estate  will  pass  to  the  heirs  of  the  remainderman  alive  when  the 
sister  died.  She  not  being  in  esse  when  the  contingency  happened,  and 
the  estate  fell  into  possession,  he  could  neither  inherit  nor  devise  it. 
It  would  not,  therefore,  pass  to  her  upon  the  remainderman's  death, 
and  could  not  pass  by  her  will  to  her  mother.     Oarriaon  v.  HUl,  363. 

Sb  CoNSTRU(rnoN. — The  Intent  of  the  testator  must  govern  in  the  con« 
struction  of  his  will,  if  not  contrary  to  some  positive  rule  of  law, 
although  in  giving  effect  to  it  some  words  must  be  rejected  or  so 
restrained  in  their  application  as  materially  to  change  the  literal  mean- 
ing of  the  particular  sentence.      Whitcomb  v.  Rodman,  181. 

4,  MiSDESCRiPriON. — While  words  cannot  be  added  to  a  will,  yet,  in 
arriving  at  the  intention  of  the  testator,  so  much  as  is  false  in  the  de- 
seription  of  the  land  devised  may  be  stricken  out,  provided  enongli 
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remains  to  identify  the  premiaea  intended  to  be  devised.     Whiteomh  t. 
Rodman,  181. 

6.  MisDKscRiPTiON  OF  ESTATE. — If  a  testator  misdescribes  his  estate  m 
being  in  different  localities  from  the  fact,  putting  one  part  in  the  lo- 
cality of  another,  or  describing  land  which  he  never  owned,  and  suf- 
ficient appears  upon  the  face  of  the  will,  as  applied  to  the  subject  matter, 
to  show  that  such  misdescription  is  a  mere  mistake,  it  will  not  defeat 
the  obvious  intention  of  the  testator.      Whitcomb  v.  Rodman,  181. 

€.  Revocation  of  Charitable  Bequest  by  Codicil. — If  a  testator  makes 
a  charitable  bequest  by  will,  and  afterward  executes  a  codicil  in 
which  he  declares  that  "  I  hereby  annul  and  revoke  the  bequest "  to  the 
charity,  and  "instead  thereof  I  give  and  bequeath"  the  same  sum  to  a 
trustee,  to  pay  the  income  to  two  persons  during  their  lives,  and,  upon 
their  death,  to  pay  the  principal  to  such  charity,  the  codicil  does  not 
revoke  the  bequest  to  the  charity,  but  only  postpones  its  time  of  pay- 
ment.    Sloan's  Appeal,  889. 

7.  Signature  by  Another. — If  a  testator  in  possession  of  all  of  his  fac- 
ulties of  mind,  but  in  the  extremity  of  last  illness,  directs  another  to 
write  out  his  testamentary  directions  and  sign  them  for  him,  the  will 
thus  executed  is  valid  under  the  statute,  though  the  testator  was  physi- 
cally able  to  sign  his  name,  if  the  attaching  of  his  signature  by  himself 
would  have  been  at  the  risk  of  his  life.     Diehl  v.  Rogers,  908. 

§.  Pardons — Witness  to  Will. — A  person  convicted  of  crime,  but  fully 
pardoned  therefor,  is  competent  as  a  witness  to  a  will.  Diehl  v.  Rogers^ 
908. 

9.  Power  or  Sale— Rents  from  Residuary  Real  Estate. — A  power 
of  sale  in  a  will  does  not  work  an  immediate  conversion  of  the  land 
as  between  the  executor  and  the  heir  or  legatee.  The  title  accru- 
ing on  the  death  of  the  testator  remains  in  the  heir  or  legates  until 
divested  by  probate  sale  or  the  power  contained  in  the  will,  and  the 
executor  has  no  power  to  collect  rents  from  the  residuary  real  estate 
and  use  them  as  assets  of  the  testator's  estate.  Appeal  qf  Pennsylvania 
Co.,  893. 

10.  Probate  of  Lost  or  Destroyed  Will. — A  petition  for  the  probate  of  a 
will  which  alleges  that  the  husband  of  the  decedent  after  her  death 
knowingly  and  fraudulently  burned  and  destroyed  her  will  sufficiently 
avers  that  it  was  in  existence  at  the  time  of  her  decease.  Jones  v, 
easier,  274. 

11.  Probate  of  Lost  Will,  Petition  when  Insufficient  as  against  Ad- 
ministrator.— If  a  petition  for  the  probate  of  a  lost  or  destroyed  will 
shows  that  the  administrator  of  the  husband  of  the  decedent  was  made 
a  party,  but  that  there  was  no  allegation  that  he  was  such  administrator 
or  in  any  manner  connecting  him  with  the  cause  of  action,  though  his 
name  appears  in  the  list  of  defendants,  it  is  entirely  insufficient  as  to 
such  administrator.     Jones  v.  Caslej;  274. 

12.  Probate  of  Lost  Will — General  Allegations  of  the  Contents  of  a 
lost  will,  though  insufficient  under  ordinary  circumstances  to  author- 
ise its  establishment,  are,  so  far  as  such  allegations  disclose  its  contents, 
sufficient  if  it  is  further  alleged  that  such  will  has  been  fraudulently 
destroyed  by  the  husband  of  the  decedent  after  her  death,  and  that  no 
eopy  has  been  preserved.  In  such  a  case  to  require  a  copy  of  the  will  or 
the  language  of  the  bequests  in  detail  would  offer  a  premium  upon  the 
rascality  of  one  whose  interest  might  suggest  the  destruction  of  the  wilL 
Jones  r.  Caskrt  274. 
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18.  Probate  of  Part  of  a  Lost  oe  Dkstroted  Will  is  authorized  when 
the  evidence  clearly  establishes  such  part,  though  it  does  not  disclose  all 
the  other  parts,  if  the  will  has  been  fraadnlently  destroyed  after  the 
death  of  the  decedent  by  her  husband  or  other  person  against  whose 
interest  the  probate  of  the  will  is  sought.     Jones  v.  dialer,  274. 

14.  Pkobatk  of  Destroyed  Will. — A  Charok  to  a  Jury  that  if  they  find 
any  fact  established  by  the  preponderance  of  evidence  they  should  state 
■nch  fact  in  a  special  verdict,  and  that  the  provisions  of  the  will  should 
be  clearly  proved  by  two  witnesses,  or  by  a  copy  of  the  will  and  one 
witness,  in  a  proceeding  to  establish  a  will  alleged  to  have  been  fraudu- 
lently  destroyed,  is  not  subject  to  the  criticism  that  the  jury  were 
charged  to  find  the  provisions  of  the  will  apon  a  mere  preponderance 
of  the  evidence  regardless  of  the  number  of  the  witnesses.  J  one*  t. 
Coaler,  274. 

15.  Probate  of  Destroyed  Will. — Search  for  a  Will  after  the  death  of 
the  decedent  need  not  be  shown  when  it  is  claimed  such  will  was  fraudo- 
lently  destroyed  after  such  death,  and  there  is  evidence  to  support  such 
claim.     Jones  v.  Casler,  274. 

16.  Probate  of  Lost  or  Destroyed  Will. — Two  WiTNEssEa  need  not  con- 
cur iu  their  evidence  as  to  the  entire  contents  of  an  alleged  lost  or  de« 
stroyed  will  so  that  the  instrument  can  be  reproduced  in  writing  and 
written  out  at  full  length  upon  the  records  of  probate.  It  is  sufficient 
that  they  agree  as  to  the  substance  of  provisions  conferring  some  prop* 
erty  right  upon  devisees  or  legatees.     Jones  r.  Casler,  274. 

17.  Probate  of  Lost  Will — Practice. — It  is  not  necessary  that  a  special 
verdict  in  favor  of  the  production  of  a  lost  or  destroyed  will  should  state 
that  the  facts  found  were  proved  by  the  testimony  of  two  witnesses, 
nor  that  it  should  disclose  the  exact  words  of  the  will  if  it  states  their 
substance.     Jones  v.  Casler,  274. 

18.  Disposing  Mind  and  Memory. — A  disposing  mind  in  making  a  will 
involves  the  exercise  of  so  much  mind  and  memory  as  enables  a 
person  to  transact  common  and  simple  kinds  of  business  with  that  Intel* 
ligence  belonging  to  the  weakest  class  of  sound  minds.  A  disposing 
memory  exists  only  when  one  can  recall  the  general  nature,  condition, 
and  extent  of  his  property,  and  his  relations  to  those  to  whom  he  gives, 
and  also  to  those  from  whom  he  excludes,  his  bounty.  HaU  v.  Perryt 
352. 

19.  Testamentary  Capacity. — To  have  a  Sound  and  Disposing  Mind 
AND  Memory  a  testator  must  have  active  memory  enough  to  bring 
to  his  mind  the  nature  and  particulars  of  the  business  to  be  trans* 
acted,  and  mental  power  enough  to  appreciate  them,  and  act  with  sense 
and  judgment  in  making  his  will.     HaU  v.  Perry,  352. 

20.  Testamentary  Capacity. — The  Burden  of  Proof  is  upon  the  pro- 
ponent of  a  will  contested  for  want  of  testamentary  capacity,  to  prove 
that  the  testator  at  the  time  of  the  execution  of  the  will  had  a  mind 
sound  enough  properly  to  devise  and  bequeath  his  property,  and  men* 
tal  capacity  sufficient  to  enable  him  to  understand  that  he  was  making  • 
will.     Hall  V.  Pen-y,  352. 

21.  Testamentary  Capacity  in  •  testator  involves  sufficient  mental  ca* 
pacity  to  comprehend  the  condition  of  his  property,  his  relations  to 
the  persons  who  are,  or  should  be,  the  objects  of  bis  bounty,  and  the 
scope  and  bearing  of  the  provisions  of  his  wilL  He  must  have  suffi* 
cient  active  memory  to  collect  in  his  mind,  without  prompting,  the 
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particulars  or  elements  of  the  business  to  be  traasacted,  and  to  hold 
them  in  hia  mind  a  sufficient  length  of  time  to  perceive  their  obvioo 
relations  to  one  another,  and  be  able  to  form  some  rational  judgment  In 
relation  to  them.     Hall  v.  Perry,  352. 

t2.  Testamentary  Capacity. — A  sound  and  disposing  mind  in  a  testa- 
tor does  not  imply  that  the  powers  of  his  mind  may  not  have  been 
weakened  or  impaired  by  old  age  or  bodily  disease.  A  testator  may  b« 
incapacitated  by  age  and  failing  memory  from  engaging  in  complex  and 
intricate  business,  and  incapable  of  understanding  all  parts  of  a  con> 
tract,  and  yet  be  able  to  give  simple  directions  for  the  disposition  of 
his  property  by  will.  Great  age  may  raise  doubt  of  testamentary 
capacity,  but  it  does  not  alone  constitute  testamentary  disqualification. 
Hall  V.  Perry,  352. 

C3.  Testamentary  Cafacitt. — Great  age  does  not  alone  constitute  tes- 
tamentary incapacity  if  the  testator  had  a  mind  and  memory  suffi* 
oient  in  essentials,  and  capable  of  acting  rationally,  and  the  will  is  in 
consonance  with  definite  and  long-settled  intentions,  is  not  unreason- 
able in  its  provisions,  and  has  been  executed  with  fairness.  HaU  v. 
Perry,  352. 

S4.  Mbntal  Capaoitt  to  make  a  will,  or  what  in  any  case  shall  be  the  stan- 
dard of  legal  capacity,  is  a  question  of  law.      HaU  v.  Perry,  332. 

S6.  Testamentary  Capacity. — Weakness  of  memory,  vacillation  of  pur- 
pose, credulity  and  vagueness  of  thought,  may  all  exist  with  adequate 
testamentary  capacity  under  favorable  circumstances.  HaU  r.  Perry, 
352. 

96.  Testamentary  Capacity— Expert  Evidence.  —  A  family  physician 
may  express  an   opinion  upon   the  actual  condition  of  his   patient's 
mind,  but  it  is  not  competent  for  him  to  give  a  direct  opinion  upon  hi* 
patient's  mental  capacity  to  make  a  will.     HaU  v.  Perry,  352. 
See  Contracts,  4;  Equity;  Evidbnob,  12. 

WITNESSES. 
1.  DuTT  ov  Prosecution  to  Produce.— In  a  criminal  case  the  proseoa* 

tion  is  not  required  to  place  every  eyewitness  on  the  stand.  Reyona  ▼, 
State,  25. 

i.  Process  —  Exemption  ot  Nonresident  Witness  and  Suitor  yrom 
Service  or. — If  a  nonresident  voluntarily  appears  in  the  courts  of  this 
state  for  the  purpose  of  suing  out  an  attachment  for  fraud  against  a  citi- 
■en  here,  and  gives  a  bond,  but  the  attachment  is  quashed,  he  is  not 
exempt  from  the  service  of  a  summons  issued  to  bring  him  into  court 
to  respond  in  damages  for  the  wrongful  and  malicious  issuing  of  the 
attachment  where  he  comes  into  this  state,  after  the  quashing  of  the 
attachment,  for  the  purpose  of  testifying  in  the  main  action.  MuUen  ▼. 
Sanbwn,  421. 

S,  Witness — Credibility. — A  person  who  has  been  convicted  of  crime 
and  then  fully  pardoned  is  a  competent  witness,  but  his  credibility  i« 
for  the  jury  if  either  party  requests  that  it  be  submitted.  Diehl  v. 
Sogers,  908. 

4,  Husband  and  Wife  as  Witnesses  against  Each  Other— Spionrio  Per. 
IOBMance. — Under  a  statute  prohibiting  a  husband  and  wife  from  tes- 
tifying against  each  other,  except  in  certain  criminal  proceedings, 
neither  can  testify  against  the  other  in  a  suit  by  him  against  her  t* 
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Mnpel  th«  ipedflc  performance  of  her  contraot  to  eonrey  to  blm  c«r* 
tain  real  estate.     Oreene  ▼.  Cfreene,  724. 
i.  A  Husband,  Thouqh  Divorced  rnoM  His  Wirs,  is  not  a  eompetenl 

witness  to  testify  to  her  alleged  adultery  occurring  during  the  mar- 
riage. Hanadman  v.  Donel,  557. 
6L  Jdrt  Tbial — Chargb  as  to  Credibilitt  or  Witnkssks.— An  inttmction 
that  when  witnesses  are  otherwise  equally  credible  and  their  testimony 
otherwise  entitled  to  equal  weight,  greater  weight  and  credit  should  be 
given  to  those  whose  means  of  information  were  superior  and  also  to 
those  who  swear  affirmatively  to  a  fact  rather  than  to  those  who  swear 
negatively  or  to  a  want  of  knowledge  or  recollection,  is  improper.  The 
weight  to  be  given  to  any  witness  ia  always  a  question  for  the  jury. 
Jones  T.  Cosier,  274. 

7.  Prksumption. — Defendant  Testifying  ik  His  Own  Behalf  is  pre- 
sumed to  tell  the  truth,  but  this  presumption  may  be  overcome  in  his 
case  the  same  as  in  the  case  of  any  other  witness.    Jackson  T.  State,  30. 

I.  The  Opinion  of  a  Witness  as  to  whether  the  children  of  a  decedent 
had  an  expectation  that  she  would  have  continued  to  aid  them  had  she 
lived,  is  inadmissible.  The  witness  should  be  restricted  to  a  statement 
of  the  facts,  and  the  jury  left  to  draw  their  own  conclusion  therefrom. 
San  A  ntonio  etc.  By.  Co.  v.  Long,  87. 

j$.  Disorderly  House — Evidence  of  Reputation — Cross-exahination. 
After  a  witness  has  testified  that  the  general  reputation  of  a  house  is 
that  it  is  disorderly,  he  may  be  asked  on  cross-examination  "if  ha 
knows  what  a  disorderly  house  is."     Harkey  ▼.  State,  19. 

10.  Impeachment, — If  Defendant,  Testifying  in  His  Own  Behalf,  an- 
swers on  cross-examination  a  question  teuding  to  disgrace  him  the  cross- 
examining  party  is  bound  by  such  answer,  if  collateral  to  the  issue  and 
only  going  to  the  credit  of  the  witness.     Jackson  v.  State,  30. 

11.  Dkfindant  Testifying  in  His  Own  Behalf  may  be  Comtradicted, 
Impeached,  and  sustained  in  the  same  manner,  and  occapiea  tho  same 
place,  and  ia  to  be  treated  the  same  as  other  witnesses.  He  is  liable  to 
oross-examination  a«  to  any  matter  pertinent  to  the  issues  on  trial. 
Jackson  r.  State,  30. 

12.  Impeachment.— Credibility  or  Defendant  Testifying  nr  His  Own 
Behalf  may  be  impeached  by  compelling  him  to  answer  on  cro8s-exam« 
ination  that  he  has  previously  been  arrested  for  other  crimes.  Jaekson 
r.  State,  30. 

18.  Impeachment  or  AcQum'ED  Codefendant. — If  the  credibility  and 
standing  of  a  person  who  has  been  a  codefendant  with  a  party  charged 
with  crime  is  attacked  while  he  is  testifying  in  behalf  of  the  accused, 
by  evidence  that  he  has  been  charged  with  such  crime,  he  has  the  right 
to  prove  his  acquittal  of  such  charge,  and  it  is  prejudicial  to  the  accused 
to  deny  such  right.     Jackson  v.  State,  30. 

14.  Impeachment  by  Contradictory  Statements. — If  part  of  the  written 
evidence  of  a  witness  is  introduced  for  the  purpose  of  impeaching  him, 
the  whole  of  such  evidence  is  admissible,  if  necessary  to  explain  or 
throw  light  on  that  point  used  to  discredit  him.    Jackson  v.  State,  30. 

16.  Impeachment  by  Report  of  Evidence  at  Preliminary  ESxamination. 
The  testimony  of  a  witness  taken  at  a  preliminary  examination,  and 
totally  at  variance  with  his  evidence  as  given  at  the  final  trial,  is  ad« 
missible  for  the  purpose  of  impeaching  him,  although  he  denies  the 
eorrectness  of  the  record  of  the  testimony  first  taken,  denounces  it  as 
AM.  Bx.  Bef..  Vol.  XLVII.— 65 
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UJm%  and  itatM  that  U  nerer  read  it,  and  that  tf  k«  had  mtd  it  h» 

would  not  hare  signed  it.     Jackson  r.  State,  30. 
lib  IxraAOHMXHT— RBBaxTAL  07.— If  the  Credibility  of  a  witnen  is  attacked 
by  CTidence  that  he  hu  been  charged  with  crime,  he  haa  •  rif  ht  !• 
IproTe  hia  acquittal  of  that  charge.     Jackson  t.  State^  30. 

8m  Biouit,  9^  10;  Cabbibrs,  3;  Indictiikkt,  1;  Wilu^  I^ 
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